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NEWSPAPER CONTEMPTS OF COURT. 


One of the most disheartening signs of the times is 
the reckless and intemperate spirit of the newspaper 
press. Liberty and free speech are good things, cer- 
tainly, but liberty is not license, and free speech is 
not irresponsible abuse. How different is the con- 
dition of the newspaper press from what it was for 
generations at common law, when it labored under 
the star chamber doctrine, that falsehood was no more 
libelous than truth, and punishment followed pub- 
lication, without reference to the truth or falsity of 
the publication ; much on the same principle that ac- 
tuated the puritan mother, who whipped all her chil- 
dren every Saturday night, without reference to their 
conduct during the week, but purely “for the good 
of their souls.’”’ So powerful have newspapers be- 
come, especially during the last quarter of a century, 
that they seem to have acquired an unrebuked license 
of slander, as a man who is sick with the small-pox 
is sure to have the street all to himself, if he chooses 
to walk abroad, and the denizens know that he is 
coming. 

We have little objection to the political slanders 
that the party press heap on one another’s candidates, 
and on editors of opposite faith. If a man wants to 
find out what an unredeemed villain he is, let him 
stand for political office. Next to a ‘“‘ revival meet- 
ing,” it is the most effectual means of curing one of 
self-conceit. But, after all, such attacks seldom do 
more than to wound the feelings of the person as- 
sailed. Those of his party, of course, give them no 
credence, and those of the opposite party generally 
know how little they are worth. It is only when the 
press attack a class of men who ask no favors of them 
or the public, who are expected to be above the reach 
of party influence and rancor, and who ought to be 
in reality, as in theory, independent of and exempt 
from it, that we, as legal journalists, feel called on to 
complain. It is when the press slander the judges 
that we complain, It is a most cowardly crime, be- 
cause, on the one hand, the attacked cannot, without 
losing their self-respect and the esteem of the com- 
munity, reply to such assaults, and because, on the 
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other hand, such assaults tend to degrade the bench 
in public estimation — an apparently anomalous state 
of affairs, but nevertheless real. 

We say aslandered judge has no adequate remedy 
against the slanderer, in a great majority of cases, 
because the slander is usually uttered in such a man- 
ner, and at such a time, that it is not the court, but 
the judge, who is aggrieved. If a false and malicious 
report is published, pending an action or proceeding, 
it is a contempt of court, and is amenable to substan- 
tial and effectual punishment. This was settled in 
Respublica v. Oswald, 1 Dallas, 319, A. D. 1788, a case 
of historic celebrity, in which Chief Justice McKean 
thus remarks on the nature of newspaper libels: “It 
is in vain to object, that those who know him will 
disregard the slander, since the wide circulation of 
public prints must render it impracticable to apply 
the antidote as far as the poison has been extended. 
Nor can it be fairly said that the same opportunity is 
given to vindicate which has been employed to defame 
him, for many will read the charge who may never 
see the answer, and while the object of accusation is 
publicly pointed at, the malicious and malignant 
author rests in the dishonorable security of an anony- 
mous signature. Where much has been said, some- 
thing will be believed.’ This case, and the case of 
Hollingsworth v. Duane, establish the doctrine that 
“any publication, pending a suit, reflecting upon the 
court, the jury, the parties, the officers of the court, 
the counsel, etc., with reference to the suit, or tend- 
ing to influence the decision of the controversy, is a 
contempt of the court, and punishable by attach- 
ment.”’ ‘If then,’”’ continues Chief Justice McKean, 
in Respublica v. Oswald, “the liberty of the press is 
regulated by any just principle, there can be little 
doubt that he who attempts to raise a prejudice against 
his antagonist, in the minds of those that must ulti- 
mately determine the dispute between them; who, 
for that purpose, represents himself as a persecuted 
man, and asserts that his judges are influenced by 
passion and prejudice, — willfully seeks to corrupt the 
source and to dishonor theadministration of justice.”’ 

But unless the publication is made pending the trial, 
it is not a contempt of court, but merely a contempt 
of the judge, and the judge, having no authority to 
wield the terrors of the court for the punishment of 
the wrong against him as an individual, is reduced to 
an action of libel or to silence. The result is, that 
he must be silent. In the case of P. H. Darby, 1824, 
decided in the supreme court of Tennessee, one of 
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the judges, in holding the power of the particular 
court to punish for contempt to be independent of 
all other tribunals, uses the following language, 
which is applicable to the magistrate who should 
undertake to protect himself from the slanders of the 
press by private actions for libel: “‘ The insulted judge 
niust go to law before some other tribunal, with every 
one whom his decisions offend. He must quit his 
business in court, and leave the bench, and travel to 
inferior courts, and give his attendance upon them, 
neglecting, in the mean time, the duties which belong 
to his office. * * * No one would be afraid to offend ; 
the delay of punishment, and the numerous chances 
of escaping it, would disarm the expected punish- 
ment of all its terrors. Nor would the insulted court 
ever think of the attempt to cause the infliction of 
punishment under so many discouragements. No 
sooner does he get through one set of controversies, 
than some other dissatisfied suitor assails him with 
equal outrage, and involves him in others. He must 
go again, and forever, through the same routine of 
vexation and trouble.’”’ Well may a judge shrink 
from “the perpetual conflicts which he has to main- 
tain in vindication of opinions in which he has no 
individual interest, and the unceasing calumnies to 
which he is exposed for the protection of others.” 
He may well say, in the words of Shakespeare, slightly 
altered, “ uneasy lies the head that wears the wig.” 
The newspapers, it seems to us, meanly and ungen- 
erously avail themselves of their technical privilege 
to convert what would ordinarily be a contempt of 
court into a mere personal wrong against the magis- 
trate, and presume on the magistrate’s leniency, or 
dread of litigation, as a means of escape from respon- 
sibility. It is, of course, much safer to libel an indi- 
vidual who despises the libeler, or is too busy to pursue 
him, than to exhibit toward the same individual, in 
his charactor of magistrate in court, a contempt which 
he would feel bound in self-respect and in respect for 
the public to punish. 

Now, much of the abuse of judges in the news- 
papers, arises from ignorance; sometimes ignorance 
of the law, and sometimes ignorance of the facts in 
the particular case which excites the animadversion. 
No newspaper that does not employ a reporter with a 
legal education, ever reports a case of any intricacy 
without making blunders that shake the sides of the 
whole legal profession. Only the other day, one of 
the ablest newspapers in northern New York spoke 
of an order to show cause why a mandamus should 
not issue, as being returnable before Messrs. Hand 
& Hale, at Albany; the truth being, that those gentle- 
men were of counsel for the defendants. Judges are 
frequently abused for the performance of imperative 
duties, such as issuing a writ of habeas corpus, which 
they could not refuse without rendering themselves 
liable to a pecuniary fine. If a person accused of 
crime is admitted to bail, the local newspaper imme- 
diately denounces the judge, if he happen to be of 
opposite politics. Such are some of the misrepresent- 
ations occasioned by ignorance of the law. As an 
example of misrepresentation arising from ignorance 
of the facts of the case, we may cite an instance 
reported to us by one of the purest and ablest judges 





assailed by a leading New York city newspaper, in 
an article half a column in length, for granting an 
order in a certain case, when, in fact, he never made 
the order, nor any order or decision in the case, and 
the case was never before him in any form. 

But the abuse of newspapers takes its most virulent 
and dangerous form against judges, when, to an 
ignorance of the law in general and of the facts of 
the case in particular, is added the rancor of political 
partisanship. One of the most remarkable instances 
of this combination that has ever come to our notice 
was contained in an attack, by an influential news- 
paper of the city of New York, onan eminent and 
upright judge of the federal bench. The cause of 
offense was this: a man had falsely registered him- 
self as a voter, and thus incurred the penalties of 
the act of congress; there was no doubt of the com- 
mission of the offense; his counsel demurred to the 
indictment, on the ground of the invalidity and 
unconstitutionality of the law; the demurrer was 
overruled, and judgment was passed and executed, 
without giving him the privilege of pleading. Where- 
upon, this newspaper, acknowledging in terms the 
legality of the judge’s practice, and admitting that 
the only effect of pleading over would have been to 
cause ‘‘ twelve hours’ delay, and a little additional 
labor,” publishes a column and a half of abuse, enti- 
tled “An Unjust Judge,” and comparing the judge 
to Jeffries, Scroggs, and Buller, and all based on 
what? — why, the judge’s “ petulance,” in perform. 
ing his clear duty. Assuming that the judge was 
“ petulant,’’ we think the circumstances went far to 
excuse it, and that more ‘“ petulance ”’ in similar cases 
on the part of the bench would do much to purify 
the politics of the great metropolis, 

To reconcile the freedom of the press with the 
immunity of individuals from aspersion has always 
been one of the most difficult problems of modern 
society. The terrible power of the press has always 
been recognized. As of those who control powerful 
and dangerous physical engines extraordinary care 
is demanded, so from those who direct an agency so 
potent in the dissemination of good or evil reports as 
the newspaper press the most vigilant discrimination 
should be required. We make laws to control the 
management of railroad trains, the vending of poisons, 
the storing of explosive agents, and the care of per- 
sons afflicted with infectious diseases ; but the news- 
paper, like some superhuman and indomitable mon- 
ster, seems at liberty to crush, to poison, to mangle, 
and to infect, at its own wild will. This is not the true 
liberty of the press. ‘The true liberty of the press,” 
said Chief Justice McKean, “is amply secured by 
permitting every man to publish his opinions; but it 
is due to the peace and dignity of society to inquire 
into the motives of such publications, and to distin- 
guish between those which are meant for use and 
reformation, and with an eye solely to the public 
good, and those which are intended merely to delude 
and defame. To the latter description, it is impossi- 
ble that any good government should afford protec- 
tion and immunity.” It was well said, in the cele- 
brated case of People v. Oroswell, 3 Johns. Cas, 350, 
by the counsel for the people, that “ the law has wisely 


of this State, who assures us that he was once grossly | balanced between extremes upon this subject, and has 


é 





pe 


re 
sti 
lie 
it | 
on 


of 
ne 
re: 
su 
is | 








he 
ys 
rm 


or- 
‘S- 
n- 
le, 
ue 
ag 
by 
it 


lic 
de 








THE ALBANY LAW JOURNAL. 3 








allowed all reasonable and useful freedom of inquiry, 
without granting the pernicious indulgence io traduce 
and blacken private reputation. A free discussion of 
public measures, without decending to delineate pri- 
yate vices, is sufficient for all beneficial purposes. To 
expose personal vices, defects, and foibles to the pub- 
lic eye, corrupts the morals of the community, tends 
to drive useful men from office, and to render the 
press a vehicle to scatter firebrands, arrows, and 
death.” And the great Alexander Hamilton, in his 
immortal argument for the defendant in that case, 
disclaimed the imputation of ‘‘ being the advocate of 
a press wholly without control. He reprobated the 
novel, the visionary, the pestilential doctrine of an 
unchecked press, and ill-fated would be our country, 
if this doctrine was to prevail. It would encourage 
vice, compe! the virtuous to retire, destroy confidence, 
and confound the innocent with the guilty. * * * He 
did not contend for this terrible liberty of the press.” 
The learned and high-minded Kent, too, in giving the 
opinion of the court, denied that he meant, “ by the 
freedom of the press, a press wholly beyoncl the reach 
of the law, for this would be emphatically Pandora’s 
box, the source of every evil.” It would be well, 
indeed, if the press would regulate themselves by 
Hamilton’s proposition, which has become a révog- 
nized maxim of our law: “ The liberty of the press 
consists in the right to publish, with impunity, truth, 
with good motives and for justifiable ends, whether 
it respects government, magistracy or individuals.” 
But, after all, it may be asked, “‘ What do you pro- 
pose to do? Ifa contempt of court is committed, 
there is a law to punish it, and if a judge is slandered, 
he has his right of action against the slanderer: You 
surely would not make a law forbidding the press to 
speak of the judges in any but a complimentary 
strain?” No; but what we would effect if we could, 
would be so to elevate and refine the popular idea of 
individual right and the freedom of the press, that 
the slanderer of the magistracy should be frowned 
down and ‘ose caste. Let it be understood, that a news- 
paper which indulges in reckless aspersions of men 
who cannot defend themselves, and whose lives are 
spent in thankless toil, in matters which are of no 
persona! interest to themselves, will lose patronage in 
consequence, and much will have been done to cor- 
rect the evil. But, so long as reckless or malicious 
statements, tawdry and sensational rhetoric, and 
licentious pictures, fill the columns of our newspapers, 
it must be because there is a demand for such things 
on the part of the public. The present state of our 
journalism is disheartening, not so much on account 
of the few bad men who publish lying and indecent 
newspapers, as on account of the many bad men who 
read and enjoy such aliterature. Law cannot suppress 
such journalism; all that its disciples can hope to do 
is to render it unpopular. 





=_- 


The death of James White, Esq., of Belfast, Maine, is 
announced. Mr. White was one of the oldest lawyers in 
Maine. 

The Cardiff giant has been seized under an attachment 
for debt. An exchange very naturally wonders “ how 
any man, woman, sheriff, or devil could have an attach- 
ment for that callous monster.” 








WHERE SIGNATURE TO NEGOTIABLE IN- 
STRUMENT IS OBTAINED BY FRAUD. 


TWO IMPORTANT DECISIONS, 


The general term of the supreme court, in the fourth 
department, has recently made a decision of consider- 
able interest to the legal profession as well as to the 
public atlarge. The case is a novel one, and, at “ first 
blush,’’ we were inclined to regard the decision as a 
departure from the settled rules of the law merchant, 
as applied to negotiable instruments. Buta more care- 
ful examination has led us to the conclusion, that the 
decision is in harmony with the principles both of law 
and of equity. 

The point decided is briefly this: the fact that the 
maker of a negotiable instrument was induced, with- 
out negligence on his part, to sign it by fraudulent 
representation that it was an instrument of an entirely 
different nature, is a defense to an action against the 
maker on the note by a bona fide holder for value, 

The case was that of Whitney v. Snyder, and the 
action was brought against the defendant as maker 
of a promissory note. The plaintiff had _ testified- 
that he purchased the note for value, and before 
maturity. The defendant offered to prove, in de- 
fense, that he was unable to read, and that when he 
signed the note it was represented to him, and he 
believed, that it was a certain other contract, offered 
to be also produced in evidence, and which purported 
to be a contract inter partes of an entirely different 
character. The offer was overruled, and the defend- 
ant excepted, and moved for a new trial. 

Mr. Justice Talcott, in delivering the opinion of the 
court, said : 

“We think the learned judge at nisi prius erred in 
rejecting the evidence offered. The consent of the 
party alleged to have made it is essential to the bind- 
ing force of a contract. This principle has been often 
applied to the case of deeds and other instruments 
misread, or the contents of which have been mis- 
represented to the party against whom the instrument 
is sought to be enforced. A bona fide holder of com- 
mercial paper, for value and before maturity, is pro- 
tected, in many cases, against defenses which are 
perfectly available as between the original parties, 
such as that the signature was obtained by false and 
fraudulent representations; that the paper has been 
diverted; that a blank bill, or acceptance, has been 
filled up for a greater amount than the party to whom 
it was delivered was authorized to insert, ete. But in 
all these cases the party intended to sign and put in 
circulation the instrument as a negotiable security. 
Where this is the case, he is bound to know that he 
is furnishing the means whereby third parties 
may be deceived, and innocently led to part 
with their property on the faith of his sig- 
nature; and in ignorance of the true state of facts, 
But, while this is a rule of great convenience and 
propriety, there are and must be some limits to its 
application, some defenses as to which even a bona 
fide purchaser purchases at his peril. The familiar 
ease of a note declared void by statute, as in the case 
of usury, furnishes an illustration. During the period 
when, according to the statute law of this state, a bona 
fide holder for value, and before maturity, was pro- 
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tected against even the defense of usury, the statute 
against usury was practically almost abrogated as to 
negotiable paper. 

“ The precise question presented here, as applied to 
commercial paper in the hands of a bonu fide holder, 
etc., has, so far as we have been able to discover, been 
preseuted in but one case, and that a very recent one, 
viz.: the case of Foster v. McKinnon, decided in the 
English common pleas, in July, 1869, and reported in 
38 Law Journal Reports, new series, page 310, which 
case was very fully argued and carefully considered 
by the court, upon examination of ail authorities 
which could be found bearing on the question, In 
that case the defendant was sued as indorser of a bill 
by a bona fide holder, and it was in its circumstances 
quite similar to the case at bar, except that the present 
isa somewhat stronger case for the defendant on the 
question of negligence. In that case the defendant 
proved, that thoush the instrument he indorsed was 
in fact a bill when he indorsed it, and was upon a 
paper having the ordinary shape and size of a biil, 
and had a bill stamp impressed upon the face. which 

-impression was visibie on the back, vet he, the defenc- 
ant, did not look at the fave of the bill, and, when he 
wrote his name upon the back, it was represented to 
him, and he believed it to be, a guaranty. 

“Under these circumstances, the lord chief justice 
who tr.ed the cause left it to the jury to say whether 
the signature was obtained on a fraudulent represent- 
ation that the paper to wh.ch it was put was a guar- 
anty, and instructed the jury that, if it was so 
obtained, and the defendant signed it, not knowing 
it was a bill, and under the belief that it was a guar- 
anty, and if he was not guilty of any negligence in 
writing his name on the bil, without ascertaining 
what he was signing, he would be entitled to their 
verdict. Th s instruction was sustained by the whole 
court, in an elaborate opinion delivered by Byles, J. 
We are satistied with the reasoning of the court in 
that case, and we think any other rule would be 
fraught with great danger to the security of property. 
it, as to a party who can give evidence that he pur- 
chased the bill for vaue and beiore maturity, and as 
to whom the defendant is unable to brig home 
notice, the question of liability is reduced to a mere 
question of the genuineness of the signature, we do 
not see how a party would be alle to escape liability, 
as sugyge-ted by the court in the case referred to, 
where he had written his name in a lady's album, or 
for the purpose of franking a letter, or for any one of 
the thousand purposes for which a man is often calied 
upon to furnish a signature without the intention of 
makinz a negotiable instrument. The true distine- 
tion was tersely stated by Bovill, C. J., in Foster v. 
McKinnon, interrupting counsel arguendo, who was 
stating the proposition, that where the plaintiff proved 
he is a bone fide holder tor value, it is immaterial that 
the signature of the defendant was obtained by fraud, 
—* That,’ said the chief justice, ‘is where the de‘end- 
ant intended to put his name to an instrument which 
was a bill.” The exception to the refusal to admit the 
evidence offered was well taken. A new trial must 
be granted, ete.” 

Presi ling Justice Mullin read an opinion to the 
same effect. 





As the principles involved in this case are of unu- 
sual importance, we append the decision of the court 
of common pleas, above referred to, the opinion in 
which was delivered by Mr. Justice Byles, and is as 
follows: ‘ 

“This was an action by the plaintiff as indorsee of a 
bill of exchange for 3,000/. against the defendant as 
indorser. The defendant, by one of his pleas, trav- 
ersed the indorsement, and by another alleged that 
the defendant's indorsement was obtained from him 
by fraud. The plaintiff was a holder for value before 
maturity, and without notice of any fraud. There was 
contradictory evidence as to whether the indorsement 
was the defendant's signature at all, but, according to 
the evidence of one Callow, the acceptor of the bill, 
who was called as a witness for the plaintiff, he, Cal- 
low, produced the bill to the defendant-(a gentleman 
far advanced in life) for him to put his signature on 
the back, after that of one Cooper, who was payee of 
the bill and first indorser, Callow not saying that it 
was a bill, but telling the defendant the instrument 
was a guaranty. The defendant did not see the face 
of the bill at all, but the bill was of the usual shape 
and bore a bill stamp, the impress of which stamp was 
visible at the back of the bill. The defendant signed 
his name after Cooper's, he, the defendant, as the wit- 
ness stated, believing the document to be a guaranty 
only. 

“The lord chief justice told the jury that if the in- 
dorsement was not the defendant’s signature, or if, 
being his signature, it was obtained upon a fraudulent 
representation that it was a guaranty, and the defend- 
ant signed it without knowing that it was a bill, and 
under the belief that it was a guaranty, and if the 
de‘endant was not guilty of any negligence in so sign- 
ing the paper, the defendant was entitled to the ver- 
dict. The jury found for the defendant. A rule nisi 
was obtained for a new trial, first, on the ground of 
misdirection in the latter part of the summing up, 
and, secondly, on the ground that the verdict was 
against the evidence. 

“As to the first branch of the rule, it seems to us 
that the question arises on the traverse of the indorse- 
ment. The case presented by the defendant is, that 
he never made the contract declared on; that he never 
saw the face of the bill, and that the purport of the 
eontract was fraudulently misdescribed to him; that 
when he signed one thing he was told and believed 
that he was signing another and an entirely different 
thing; that his mind never went with his act. It 
seems plain, on principle and on authority, that if a 
blind man, or a man who cannot read, or who for some 
reason (not implying negligence) forbears to read, has 
a written contract falsely read over to him, the reader 
mi-reading to such a degree that the written contract 
is of a nature altogether different from the contract 
pretended to he read from the paper which the blind 
or illiterate man afterward signs, then, at least if there 
be no negligence, the signature so obtained is of no 
force. An: it is invalid, not merely on the ground of 
frand where fraud exists, but on the ground that the 
mind of the signer did not accompany the signature ; 
in other words, that he never intended to sign, and 
therefore, in contemplation of law, never did sign, the 
contract to which his name is appended. The author- 
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ities appear to us to support this view of the law. In 
Thoroughgood’s Case, 2 Rep. 9, 6, it was held, that if an 
illiterate man have a deed falsely read over to him, and 
he then seals and delivers the parchment, that pareh- 
ment is nevertheless not his deed. In a note to Thor- 
oughgood’s Case, 2 Rep. 9, b, in Frazer’s edition of 
Coke’s Reports, it is suggested that the doctrine is not 
contined to the condition of an illiterate grantor, and 
a case in Kelway’s Reports, p. 70, is cited in sup- 
port of this observation. On reference to that case, 
it appears that one of the judges did there observe 
that it made no difference whether the grantor were 
lettered or unlettered. That, however, was a case 
where the grantee himself was the defrauding party ; 
but the position, that, if a grantor or covenantor be 
deceived or misled as to the actual contents of the 
deed, the deed does not bind him, is supported by 
many authorities (see Com. Dig. tit. ‘Fait,’ b. 2), and 
is recognized by Bayley, J., and by the court of ex- 
chequer in the case by Edwards v. Brown, 1 Cr. and 
J.312. Accordingly, it has recently been decided in 
the exchequer chamber, that, if a deed be delivered, 
and a blank left therein be afterward improperly 
filled up (at least if this be done without the grantor’s 
negligence), it is not the deed of the grantor. Swan 
v. The North British Australasian Company, 2 Hurls. 
and C. 175; 8. C., 32 Law J. Rep. (N. 8S.) Exch. 273. 
These cases apply to deeds, but the principle is equally 
applicable to other written contracts. Nevertheless, 
this principle, when applied to negotiable instru- 
ments, must be and is limited in its application. 
These instruments are not only assignable, but they 
form part of the currency of the country. A qualifi- 
cation of the general rule is necessary to protect inno- 
cent transferees for value. It, therefore, a man write 
his name across the back of a blank bill stamp, and 
part with it, and the paper is afterward improperly 
filled up, he is liable as indorser ; if he write it across 
the face of the bill he is liable as acceptor when the 
instrument has once passed into the hands of an inno- 
cent indorsee, for value, before maturity, and liable to 
the extent of any sum which the stamp will cover. 
In these cases, however, the party signing knows 
what he is doing: the indorser intended to indorse, 
and the acceptor intended to accept, a bill of exchange 
to be thereafter filled up, leaving the amount, the 
date, the maturity and the other parties to the 
bill undetermined. But in the case now under con- 
sideration, the defendant, according to the evidence 
(if believed) and the finding of the jury, never 
intended to indorse a bill of exchange at all, but 
intended to sign a contract of an entirely different 
nature. It was not his design, and, if he was guilty 
of no negligence, it was not even his fault that the 
instrument he signed turned out to be a bill of 
exchange. It was as if he had written his name ona 
sheet of paper for the purpose of franking a letter, or 
in a lady's album, or on an order for admission to the 
Temple Church, or on the leaf of a book, and there 
had already been, without his knowledge, a bill of 
exchange cr promissory note, payable to order, 
inscribed on the other side of the paper. To make 
the case clearer, suppose the bill or note on the other 
side of the paper, in each of these cases, to be written 
at a time subsequent to the signature, then the fraudu- 





lent misapplication of that genuine signature to a 
different purpose would have been a counterfeit alter- 
ation of a writing with intent to defraud, and would 
therefore have amounted to forgery. In that case the 
signer would not have been bound by his signature, 
for two reasons: first, that he never, in faet, signed 
the writing declared on; and, secondly, that he never 
intended to sign any such contract. In the present 
case the first reason does not apply, but the second 
reason does. The defendant never intended to sign 
that contract, or any such contract. He never intended 
to put his name to any instrument that then was or 
thereafter might become negotiable. He was deceived, 
not merely as to the legal effect, but as to the actual 
contents of the instrument. 

“We are not aware of any case in which the precise 
question now before us has arisen on bills of exchange 
or promissory notes, or been judicially discussed. In 
the case of Ingham v. Primrose, 7 Com. B. R. (N. 8.) 
83, and the case of Nance v. Davy, 5 Ala. 370; S. C., 1 
Parsons on Bills, 114, n., both cited by the plaintiff, 
the facts were very different from those before us, 
and have but a remote bearing on the question. But 
in Putnam v. Sullivan, 4 Mass. 45; S. C., 1 Parsons on 
Bills, 111, n., a distinction is taken by Chief Justice 
Parsons between a case where an indorser intended 
to indorse such a note as he actually indorsed (being 
induced by fraud to indorse it), and a case where he 
intended to indorse a different note and for a different 
purpose; and the court intimate an opinion that even 
in such a case as that a distinction might prevail to 
protect the indorser, guarding themselves, however, 
as the chief justice has done in the case now before us, 
with the proviso that the indorser is not chargeable 
with any “ laches, negligence, or misplaced confidence 
in others,’ which last is but a species’of negligence. 
The distinction in the case now under consideration is 
a much plainer one, for on this branch of the rule we 
are to assume that the indorser never intended to 
indorse at all, but to sign a contract of an entirely dif- 
ferent nature. For these reasons we think the direc- 
tion of the lord chief justice was right. 

“With respect, however, to the second branch of 
the rule, we are of opinion that the case should ur- 
dergo further investigation. We abstain from giving 
our reasons for this part of our decision, only lest 
they should prejudice either party on a second inquiry. 
The rule, therefore, will be made absolute for a new 
trial.” — Rule absolute. 


——- eae ——— 


IDEAL OF A CODE. 


As law is a moral and deductive science, it is neces- 
sarily, in every country, derived from two sources —- 
the written and the unwritten. The latter is written 
on the tablets of the heart. It is that portion of mor- 
ality which consists of duties of perfect obligation. 
A larger area may be marked off from general mor- 
ality, in some countries, than in others. But natural 
or general jurisprudence is the same everywhere. 
The particular jurisprudence of every country ought 
to be similarly homogeneous, though not equally 
extensive; because it ought to follow the political 
model, and so vary with the constitution, as free or 
arbitrarv. 





THE ALBANY LAW JOURNAL. 








6 





The various sources of Roman as well as of English 
law are, therefore, reducible to two. So are the fount- 
ains of law everywhere. The written law may be 
merely a republication of parts of the law of nature, 
or it may reveal doctrines unknown to the common 
law of mankind. In the latter case it is technical, and 
not cognizable a priori. But, as its doctrines and defi- 
nitions cannot be innumerable, it admits, of course, 
of codification. When civil law is technical, it is thus 
warped from its moral constitution through military 
considerations or motives of public policy. But law, 
properly so called, ought to be free from all techni- 
cality; and it ought to be the aim of every law 
reformer to eliminate any technical elements in the 
municipal system, and so make it coincident with the 
ethical rule of life. 

Sach being the nature of law, there ought to be no 
difficulty in consolidating existing rules, or reducing 
all to ashes, and producing a new Phoenix on their 
ruins. In either case, whether the code or consolida- 
tion act merely re-ex presses, or alters, the law, it ought 
not to enjoy exclusive authority. If any of its pre- 
cepts are technical, why should they not be construed 
by the light of old decisions or foreign similar enact- 
ments? If its doctrines are purely ethical, why 
should they not be read with the glossary of moral 
and jural writers? This shutting out of evidence is 
the most pretentious thing imaginable, and may 
remind one of the conduct of the Indian prince, who 
put out the eyes of the architect of the Taj Mehal, 
lest he might build any more similar structures, and 
so obscure the glory of his past achievements, 

Cases are useful, not only where they are founded 
on technical rules preserved in the code, but even 
where the point in question is purely moral, A long 
series of deductions will be more easily gone through, 
with the aid of a precedent. Either cases will, or will 
not, be applicable to a point under the code. If inap- 
plicable, the reports will be consigned to the care of 
the spice merchant, or reground into new paper. No 
one will consult them. But, if applicable, they will 
be useful, and will greatly narrow, in every case, and 
in most annihilate, the sphere of judicial discretion. 

The principles of cases are more important than 
the provisions of statutes, because they give the 
technical elements fitting with the ethical; while the 
letter of the statute may not fit the technical arch, and 
so its ethical bearings may be neutralized. But, 
though case law is thus important, and, in fact, at the 
present day comprises all law (being equal to statutes, 
plus judicial interpretations thereof), yet, they are 
only to be cited as deducibles, to exemplify the posi- 
tion of the text, but to have no greater validity than if 
they found no place in the code. Their dicte and ver- 
biage should be dicta and verbiage still. The maxim, 
Noscitur a nociis, should not apply. Cases are 
but specimens of the quartz from which the pure 
gold of the text is extracted. Not but that, at the 
present day, they supply us with a complete and per- 
fect text on every point. Still, they contain a vast 
amount of farrago which is mere selvage or husk, and 
not properly either technical or moral law. 

Cui bono, then, to give a code exclusive authority 
when it will be in a few years encrusted with decis- 
ions, which, though uct as numerous as those at 





present to be found on any particular point, will, 
just like a little learning, be dangerous in proportion 
to the flickering twilight they shed upon the text. 
They will thus tend to render the solution of a ques- 
tion more difficult than ever, pouring forth only light 
enough to display pit-falls and seeming contradic- 
tions between the judgments already reported, with- 
out furnishing that complete rescue which is at present 
furnished by our exhaustive reports. After each 
section of the code is overlaid with judicial frescoes, it 
will be sufficiently furnished to be comfortable for use. 
But this is the very difficulty which is now sought to 
be got ridof. Weare going to prefer absolute poverty 
to our present embarras des richesse. The judicial 
Sinbad, however, can only be overcome by plethora. 
Else, all precedent must be eschewed, and nothing in 
future cited but the code. This will certainly render 
future judgments, if not consistent with one 
another, at all events aiming at consistency with the 
code. It will be carrying out Judge Talfourd’s 
ideal of a legal system, since the rules will be flexible, 
and, moreover, known to the judges; a condition pre- 
cedent not always fulfilled under the present unwrit- 
ten, or rather uncodified, system. But, if precedents 
on the code are to be admitted, why reject those 
already made to order? 

A leading mistake as to the uses of a code, is the 
supposition that it will, or can, abridge legal studies, 
It cannot. But,in the first place, the theory of the 
law is extremely easy. Any one can acquire a know]l- 
edge of legal principles in a few months, sufficient 
to enable him to search the scriptures for any particu- 
lar point afterwards. Noone reads the reports asa 
methodical study. Now no science is so certain as 
mathematics, although its deducibles are innumerable, 
So with law: though not thoroughly known to the 
most learned, it is not necessary that it should be so. 
Sufficient for the day is the evil thereof. If a person 
knows enough of principles to be able to search and 
interpret the proper authorities, he has sufficient 
stock in trade wherewith to commence business, All 
he requires is such moderate training as will enable 
him to see through the legal telescope, though not to 
count the stars. The multiplication of cases, there- 
fore, is a bugbear. Law is as easily learned as if 
there were only one-hundreth part the existing 
quantity of reports. A code, then, will not, and can- 
not, abridge legal study, since it will not omit any 
definition of principles with which alone the student 
is concerned. Once that he knows the meaning of 
the few technical terms used, and the leading 
principles, he need only look into any law book on 
any particular subject, This will give him the last 
case, whence he can ascend to the earlier authorities, 
until he is lost in the transcendental mazes of jural 
exploration. The other reports he need not mind; 
jvst as a person looking into a dictionary is not 
embarrassed by the fact that his oracle contains a vast 
amount of unconnected, though useful, information 
on other points than those he is investigating. 

The popular notion of a code is of a huge statute 
founded upon abstract jural principles, and not upon 
existing law, and outside of which no recourse is to 
be had to legal authorities. Such a code would leave 
a highly artificial state of society bereft of its costly 
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legal experience, and would add to judicial discre- 
tion what it took from its labor in searching for pre- 
cedents. This state of affairs would be nothing 
better than an empty house, in which every unquiet 
judicial spirit might disseminate its own innovations 
and revel with impunity. Some difficult questions, 
at present, occasion much litigation. But this isowing 
to the want, not the accumulation, of cases in point. 
Besides, our attention is called to the number of the 
wrecked, and not to the many whom decided cases 
preserved from having their rights disputed. 

How then is discretion to be eliminated, precedent 
observed, and yet a bird’s-eye-view obtained of the 
chain of cases, statutes, and principles bearing upon 
each new state of legal facts? The remedies are to be 
found, first, in the abolition of all rules peculiar to 
remainders, and their conversion into executory in- 
terests, as aimed at by 7 and 8 Vict., now repealed ; 
secondly, in the transfer to real property of all the 
rules now peculiar to personalty, leaving, however, to 
entails their present capacity to support remainders ; 
thirdly, in the transfer to law of all the peculiar doc- 
trines of equity; in other words, to make law follow 
equity in all its rules of construction. This it does at 
present in almost every case, else equity would not 
follow the law, as it does. This last reform does not 


involve any extinction of trusteeships, but applies 
only to a few rules and forms of conveyancing. All 
interests in property, whether real or personal, are 
rights of the same nature, and are therefore reducible 
to one denomination. 


Our whole legal system could 
thus be reconstructed in a very short time; while, 
though a great mass of existing law would be repealed, 
or rendered obsolete, yet the code would still rest on 
past decisions. Stare decisis is not the worst of judi- 
cial maxims, and should not be ignored by the 
law reformer. 

A code, stating in logical order the principles of 
statutes and decisions, and referring, like the code 
before us, to cases, but, like the Indian penal code of 
1860, providing that “ the illustrations make nothing 
law which would not be law without them,’ would 
appear to be the tripod we were in search of. Being 
an exhaustive consolidation act, with reforms, and 
throughout constructed on scientific, and, therefore, 
consistent principles, it would condense the law, and 
yet not add to judicial discretion. It would afford a 
fulerum whereon the future law reformer or codifier 
could stand, while the legislature could impart to it, 
when fully developed with amendments from time to 
time, exclusive authority. This latter point, however, 
is very apt merely to enlarge the sphere of judicial 
discretion. Therefore, the chief uses of a code are to 
give the whole law in the shape of a single consolida- 
tion act, philosophically distributed, and shutting out 
no ease or statute not necessarily repealed by its 
provisions; yet, in the course of time, rendering 
recourse to these extraneous authorities virtually 
unnecessary. 

The law of England ought to be deprived of a great 
variety of the rules peculiar to real and personal 
property, before it is codified. The z’s on both sides 
of the equation, peculiar interests in both descriptions 
of property, ought to be reduced to the common 
denomination of rights ; each class possessing in com- 





mon all the good incidents owned at present by either. 
At the risk of repetition, we may add, that the modes 
of conveyance should be in every case the same; viz., 
by contract, gift, or will, accompanied, in cases inter 
vivos, by delivery, or a writing. The settlement of 
both should be capable of being effected by the same 
words. There should be no need of a non-vesting 
clause as to personalty; but a quasi entail of goods 
and chattels should be as potent to bear up a remainder 
as an entail of freehold now is. So as to the rules of 
survivorship, dying without issue, the rule in Shelley’s 
Case, etc., one uniform standard should be laid down 
for both descriptions of property. 

With these changes wrought, most of our past law 
would become obsolete. In abstracts of title, how- 
ever, the old law would appear for many years to 
come. Yet, as it was not destined to last all future 
time, a digest of it is but a decoration of the dead. 

We are at a loss, therefore, to understand, not only 
how the fusion of jurisdictions will eliminate pecu- 
liarities of rights, but also how a digest of past decis- 
ions will produce ‘‘a consistent body of law for the 
guidance of a mixed tribunal,” if the digest faithfully 
reproduces the conflicting rules of real and personal 
property ; of law and of equity. A consistent body 
of law, in the sense Mr. Fisher refers to, is not possi- 
ble, where the materials to be digested are, as he 
admits, inconsistent. 

A digest such as he contemplates must work 
changes. It must be a code, and more than a code, to 
effect this consummation, It must be a code with re- 
forms; in other words, an essentially new system of 
law. This revolution, or consequence of a jural revolu- 
tion, is, indeed, possible and easy. If the distinctive 
peculiarities of real and personal property, of law and 
equity, were annihilated, as regards the respective 
interests to which they are applicable, half— nay, four- 
fifths —of our cases would become obsolete. The 
equation of jural rights is, surely, possible. If so, a 
brand-new code may be at once produced. An 
eclectic consolidation act of this kind, such as the 
civil code of New York, being substantially new, yet 
founded on cases whose authority is unimpeached, 
will be like the first day of the month among the 
Greeks — it will be both new and old. The old lu- 
minary fadeth away; but the new one grows accord- 
ing to well-knownrules. The new promulgation will 
be founded on the old law. This simplicity will not 
take away certainty, nor will the double-faced Janus 
indicate any thing but peace. 

Mr. Fisher’s idea appears to be, that the labors of his 
commission will operate as a gigantic statute of uses, 
applicable both to personalty and realty, and extin- 
guishing all legal rights, leaving only the equity, with 
legal incidents attached. Our notion is, that equity 
and law should be still administered in respect of the 
present respective subject-matter of each, but that the 
peculiar incidents of each should either be eliminated 
or transferred to the other side. This latter desidera- 
tum, however, cannot be effected by a digest, which 
is, par excellence, a mere re-expression of existing 
law, but must be accomplished by erganic and ma- 
terial, and not merely formal, changes in the law. A 
legal and an equitable right will, when thus re- 
modeled, be attended with the same incidents in res- 
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pect of conveyance, succession, etc., while each would 
still be possessed by a distinct person. 

To return to the Sibylline policy of burning our 
books — a device that might perhaps be also deemed 
applicable to the one hundred forthcoming oracles 
promised by Mr. Fisher —it may be asked, If our judi- 
cial tyrants are not to be thus disposed of by a code, 
what are its uses? We reply, that, first, it will be of 
immense service to local tribunals (as pointed out in 
Ed. Review, Oct. 1867, Art. “ Codification’’), which, 
though having only a limited jurisdiction, yet, in the 
main, administer the same difficult laws as the superior 
courts. Secondly, acompendious consolidation act of 
our whole law, written and unwritten (so far as the 
latter has been already marked off from general moral- 
ity by reported cases), will afford a fulcrum for future 
law reforms, consolidation, and systematized jurispru- 
dence. It will tend to bring the technical elements of 
our law into clear relief, so that they may be the more 
easily excised, and it will thus lead toa philosophic 
structure at last, which will be almost as deduc- 
tive as the definitions of a strictly scientific treatise. 
It will suggest new phrases for its sections, and 
new condensations of its parts. Comparative juris- 
prudence will thus be encouraged, and a system of 
civil law excogitated, which may be adopted by all 
other states in the Union, or even throughout the 
world. A late, recent, periodically improved, homo- 
geneous, and consistent act of parliament ought 
surely require no recommendation, especially when it 
consolidates not merely statutes, but every branch of 
law. 

Yet the supposed uses of a code in abridging legal 
study are futile. Each section must still be read by 
the light of decided cases. It is not statute or case 
law that a student should read. A treatise is what 
alone will give him the jural milk, which, and not the 
strong meat, he first requires. A code, however, being 
a treatise, will facilitate, not so much, indeed, his stud- 
ies, as his early practice. If the code obliterated all 
past cases, his studies might be confined to the code. 
But, unless he was familiar with the unseen founda- 
tions of principle on which the code rested, he would 
merely be burdening his memory with what no mne- 
monic faculty could retain. Besides, as the annihi- 
lation of the authority of cases would reduce the code 
to a new kind of light, which, by ignoring tradition, 
simply meant chaos and judicial discretion, we depre- 
eate such a consummation as a wanton disregard of 
the experience of ages. It would be a weak code 
that could shine only in utter darkness, and separated 
from the judicial atmosphere. However, as cases 
should be cited in practice, in respect of rights arising 
within the period allowed by the statutes of limitation, 
past decisions cannot possibly be avoided for sixty 
years to come or more, as many rights will not accrue 
to persons now living until then. If consulted for 
one part of the abstract, then, how can labor be 
abridged for the next sixty years, by looking for 
arguments in support of the other parts of the ab- 
stract only in the recondite labyrinth of moral 
ratiocination. 

The course, then, we would recommend to the legis- 
lature is, to adopt the code at once, just as it passes any 
consolidation act, giving it the authority of such an 





act and nothing more. Cases will still be cited, but 
not past statutes, except where they are in the same 
words or substance as the code, and then only asa 
glossary on the consolidation act. If, after afew years, 
the code is found sufficient, then let all past note and 
comment be strictly forbidden, But, if it is found de- 
fective (and every work of human art is so), let a fresh 
edition be published embodying the casus omissi of 
the first issue, and also all-such other rules as are con- 
sidered necessary. Thus will our legal system grow 
with our growth, and not be a cast-iron feudatory of 
the middle ages, or a relic of the Medes and Persians, 
admitting neither of expansion nor retrenchment. 

A permissive consolidation act, such as we have 
described, as it ought to be the first stage of codifica- 
tion, so ought it to be the last. A code never should 
have exclusive authority, nor interdict recourse to 
law treatises, or even dictionaries, unless, like the 
Roman or the promised English digest, it be so volu- 
minous as really to comprise all past decisions. 
This reduction of law to symbol and hieroglyphics 
is the negation of all philosophy. We think we have 
shown a more excellent way. But, though we do not 
claim as much authority for our code as the English 
commission does for its one hundred volumes of 
handy-book, yet we are not sure that the merits of the 
British Pharisees are thus in any way increased. The 
legislature cannot confuse the law in any way by the 
constitutional and mild remedy we propose. It 
remains to be seen whether they can deliberately 
ignore the honorary engagement which they inherit 
from their predecessors, or hesitate in issuing to the 
public a code prepared with so much toil, yet stamiped 
only with the authority of its inherent value, 

_-1-__. 
CURRENT TOPICS. 

It is a notable fact that most of the members of the 
French national committee of defense are lawyers. 
M. Favre, who may justly be considered as the most 
influential member of that committee, was a celebrated 
advocate, and has taken part in some of the most con- 
spicuous causes celebres of the French bar. He wasa 
law student in Paris, afterward practiced in Lyons, 
and came to the Paris bar in 1835. He was noted for 
the ultra-republicanism of his opinions. When called 
upon to plead in a great cause involving the liberty 
of the press, he commenced a famous speech by the 
words: “Je suis republicain.”’ It heightened the 
impression entertained of his vigor and courage to 
know that that speech, which lasted four hours, was 
made when he was suffering from dangerous illness 


Some of the newspapers have queer ideas of law. 
All the hotels in Rutland, Vt., have “shut up shop,” 
because the authorities would not permit them to sell 
intoxicating drinks. The Tribune thinks the pro- 
prietors ought to be compelled to open their doors. It 
says; “A licensed innkeeper has voluntarily con- 
tracted with the public to furnish certain lawful 
accommodations in consideration of his license. The 
bargain is not wholly one sided. He covenants to do 
something,” ete. This is hard law. To say that a 
man is bound to keep his hotel open at a loss would 
be cruel, The town authorities are bound to furnish 
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bed and board for strangers traveling, but they can- 
not compel a man to do it against his will, simply 
because he has paid them for the privilege of doing 
so if he desires. There is no law to compel a man to 
exhibit a circus, or to peddle vegetables. 


An interesting metaphysical legal question has 
come before the courts. Several of the largest life 
insurance companies, have been prosecuted upon 
policies, where the assured committed suicide, while 
in a supposed state of insanity. The companies inter- 
posing the usual defense, the plaintiffs take the 
ground, that a man must necessarily be insane to kill 
himself, and, consequently, the companies must be 
liable in every case of suicide. We suspect that 


before this problem is settled, many of the judges, 
if not themselves driven to self-destruction by the 
profundity of the arguments, will heartily wish that 
the ingenious counsel would take themselves off. 


The Illinois constitution of 1870 provides that the 
judges of the supreme court shall receive, severally, 
a salary of $4,000 per annum, until otherwise provided 
by law. It is altogether probable that the legislature 
will fix the amount of the salaries during the coming 
session, and it is to be hoped that the legislation on 
the subject will be characterized by the same liberal 
and progressive spirit that has been exhibited in much 
of the legislation of that state. The people are begin- 
ning to understand that it is for their interest that the 
civil service of this country should receive a more 
adequate compensation, and the time is not far off 
when they will comprehend the wisdom, as well as 
the justice, of compensating the judiciary liberally. 
The grade of talent and amount of work required of 
any judge of any court of last resort in the country, 
would ordinarily enable him to make at the bar an 
income of from $10,000 to $15,(00. Common honesty, 
at least, would dictate that he should not be required 
to sacrifice more than half of that amount on being 
elevated to the bench. The court of appeals judges 
of this state receive $7,000, and the chief justice $500 
additional. The judges of Illinois should receive at 
least an equal sum. 


The Chicago Legal News has the following bit of 
information relative to “ Lincoln's Fees: ” 

“The largest professional fee that Lincoln ever 
received, was five thousand dollars paid him for twice 
arguing the case of the County of McLean v. The Iili- 
nois Central Railroad Company, reported in 17th IIli- 
nois, 291. The opinion of the court sustained his view 
of the case, holding that the provision in the charter 
of the company by which its property was exempted 
from taxation on the payment ofa certain proportion of 
its earnings was constitutional. The company owned 
nearly two millions of acres of land, and the road 
passed through twenty-six counties, so that, had the 
decision been adverse to the company, a half million 
of dollars put at interest would scarcely have paid 
the taxes. Pending the payment of this fee, Lincoln 
wrote the following query, the affirmation of which 
embodies the practical rule which governed his attor- 
ney fees: ‘Are or are not the amount of labor, the 
doubtfulness and dijficulty of the question, the degree 





of success in the result and the amount of pecuniary 
interest involved not merely in the particular case, 
but covered by the principles decided, and thereby 
secured to the client, all proper elements, by the cus- 
tom of the profession, to consider in determining 
what is a reasonable fee in a given case?’ ” 


An address was delivered in New York, on the 19th 
instant, before the association for the advancement 
of science and art, by David Dudley Field, Esq., upon 
international law, in which the speaker touched upon 
the subject of a European confederation, organized 
after the plan of the American system, as a means of 
preserving peace. The address is reported in the 
New York dailies of the 20th, and is worthy of 
perusal, as containing the ideas, upon a most important 
question, of a man who has done more, perhaps, than 
any other living person, to practically reform the 
law. We have always had an abiding faith that steam, 
electricity and popular education, might, in due time, 
render possible the fulfillment of what has been 
regarded as an enthusiast’s dream, but we have had 
little hope that this century would witness 

“ The federation of the world, the parliament of man.” 


But every thing moves rapidly now, and men’s 
ideas are no exception to this rule. The selfishness 
and prejudice of the common people still remain, 
indeed, but not in their ancient vigor. A narrow 
frith or mountain range no longer makes enemies, 
and, unless in times of excitement, an.individual of 
one nation is well received by the people of every 
other. Nations less frequently than of old appeal to 
the wager of battle, settling most of their differences 
by arbitration, or by a congress of the powers inter- 
ested, 

The time is rapidly approaching when it will be 
possible to assemble the great nations of the civilized 
world in convention, for the purpose of establishing 
a consistent and authoritative system of international 
law. Great difficulties stand in the way, to be sure — 
the antagonism of races, the fears of small states, and 
the jealousies of great ones—but the civilizing 
influences of the age are fast doing away with the 
first, and the demands of trade will soon overcome 
the others. If a single meeting of representatives 
from the governments of the civilized world could be 
held for the purpose, not of settling some impend- 
ing difficulty, but in order to lay down, by a sort of 
universal treaty, certain rules for the observance of: 
nations in peace and in war, we believe that it would 
accomplish more for the cause of peace and liberty 
than could be accomplished in any other way, and 
we know of no one better fitted by ability, experience 
and position, to bring about such a meeting than the 
gentleman whose name is above mentioned. 


eee — 


Two days before the Hon. Henry Hubbard of New 
Hampshire became insane, the governor offered hima 
seat on the bench of the supreme court of that state. 

The Dublin Evening Post arraigns an Irish judge, “by 
no means the least eminent, either in function or in 
ability,” for “compromising sneers, for printing judicial 
epigrams, and for anointing the barbs of the same with 
bitter bitterness as of a peculiar concentration.” This is 
very bad. , 
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OBITER DICTA. 
An undoubted “ court of errors ’— a justice’s court. 


The name of one of the parties in a case recently argued 
before the third department general term, was ‘ Desde- 
mona Cherrytree.”’ 


The remark of an exchange, “ that many of our success- 
ful lawyers commenced life as preachers,” is gracefully 
corrected by one of the legal fientlemen referred to, who 
begs leave to state that he began life as an infant.” 

A country justice of the peace, on having his attention 
called to the fact, as he was about to enter judgment ina 
certain case, that he had not jurisdiction on account of 
the amount involved being over two hundred dollars, 
promptly responded: ‘The court has thought of that, and 
discovered a remedy. The court will enter judgment for 
the fall amount, and then issue two executions, each for 
a half.” 


In a recent action against the corporation of Canter- 
bury, England, to recover damages for injuries received 
by the plaintiff, he having been thrown from his carriage 
in the night-time by coming in contact with a pile of 
stones left in the highway, the somewhat singular defense 
was set up that “the accident would not have occurred 
in the day-time, and that, as darkness was the act of God, 
so was the accident.’”’ The lord chief justice is said to 
have ruled against this point with some warmth. 

Some years since, while a judge, who now occupies 
a very high judicial position in the state, was holding 
circuit in one of the western counties, a case of a trivial 
character was called on. His honor, somewhat “ riled,” 
remarked that such suits, instead of taking up the time 
of the court, would be more properly disposed of by sub- 
mitting the same to a jury of old women, The plaintiff's 
attorney quietly replied, that, without taking exception 
to the opinion of the honorable court, he thought his 
cause could not have been before a more appropriate tribunal. 


——— +0 > 0+ oe 


GENERAL TERM ABSTRACT. 
FIRST DEPARTMENT. 
SuPERIoR CouRT—OPINIONS FILED DECEMBER, 1870, 


ASSAULT AND BATTERY, 


By servant : liability of master.— The plaintiff was about 
entering the cars of the defendant at Troy, when the 
brakeman stationed there to see that passengers had pro- 
cured tickets demanded the plaintiff’s ticket. Plaintiff 
replied that he had had no time to procure one, Where- 
upon the brakeman seized the plaintiff, struck him, and 
thrust him from the cars. The occurrence was in Decem- 
ber, 1866. The action was begun in April, 1869, 

The complaint set up that * the defendant. through its 
agents, violently assaulted plaintiff,” etc., and “lamed 
and disabled him to his great damage,”’ etc. 

Defendant moved to dismiss the complaint on the 
ground that more than two years had elapsed since the 
cause of action arose. This was denied, and the jury gave 
a verdict for plaintiff, and defendant appealed. 

It was conceded, in the argument, that if this was 
an action for assault and battery, it was barred by the 
statute. But it is claimed that the plaintiff’s case falls 
within the fifth subdivision of section 91 of the code, of 
“any other injury to the person or rights of another not 
arising from contract, and not hereinafter enumerated.” 
Heid, that assuming that the liability of the defendant 
arises from the act having been done by their servant in 
the course of his empioyment, and not negligently or 
unskillfully, then it follows that it was a joint trespass for 





which a joint or several action against either could be 
sustained. But the action must be for the same cause, 
for what a master does by his servant he does by himself. 
Therefore, that the action was for assault and battery, 
and for such cause would have been maintainable against 
the defendant, all being principals in the trespass; but 
that not having been brought within two years, it was 
barred by the statute of limitations, Judgment absolute 
for defendant, with costs: Priest v. The Hudson River 
Railroad Co, Opinion by Monell, J. 


BANKRUPT LAWS. See Libel. 


BILLS OF LADING, 


The defendants contracted to ship twenty firkins of 
butter to New Orleans. The voyage was abandoned, and 
the plaintiff demanded his butter. The defendant refused 
to deliver it up, unless the bills of lading were surren- 
dered, or a proper indemnification given to the defendant 
against them. Action was brought to recover its value. 
Judgment for the defendant, Held, that the plaintiff 
could not recover without complying with the demand 
of the defendant. Judgmentaffirmed. Shepard v. Heine- 
ken. Opinion by Monell, J. 


CASE AND EXCEPTIONS. See Practice. 


COMMON CARRIERS, 


Their liabilities. — Action against a common carrier to 
recover for the loss of merchandise. The receipt given 
by defendant, on receiving the goods for transportation, 
had no unusual stipulations, It was an agreement to 
carry the goods from Baltimore to New York, deliverable 
to order. The defense set up was, that the merchandise 
was deliverable at New York, “to order.” That upon its 
arrival in New York it remained in the possession of the 
defendant for two.weeks, without any demand being 
made therefor, when it was placed in store. That sub- 
sequently, and before any demand by the plaintiff, the 
merchandise was taken and removed by the sheriff, in 
actions against the defendant, by one T. and one W., to 
recover possession thereof, in which actions judgments 
were subsequently obtained for the delivery of said 
merchandise to the plaintiffs respectively in said actions, 
That defendant was not able to find plaintiff, to notify 
him of said actions, ete. On the trial, plaintiff proved 
that his agent came to New York, and called at defend- 
ant's office afew days after the goods had been shipped 
from Baltimore. That said agent saw there a person 
who acknowledged himself to be the defendant; that he 
informed such person that he was the agent of the 
owner and shipper; asked if the goods had arrived; was 
informed they had not; gave his name and address to 
the said person, who wrote the same on aslip of paper, 
and promised to inform the said agent when the goods 
arrived. 

The defendant introduced the pleadings, and proceed- 
ings in the two actions for the recovery of the property, 
and the court below held, that there was no question of 
fact for the jury, and refused to submit any. The court, 
also, refused to charge that the defendant was bound to 
give notice of the replevin suits to the plaintiff, and 
directed a verdict for the defendant. Plaintiff appealed 
Held, that a new trial ought to be granted, on the ground 
that the question arising under the evidence of the 
plaintiff's agent, as stated above, was a proper one for 
the jury, and that it was erroneous to withhold sucb 
question from them. That the jury should have been 
justructed, that if they believed the defendant knew 
the plaintiff's agent, and his authority to receive the 
goods, and neglected to give him notice of their arriva?, 
the defendant was liable for their value, notwithstand- 
ing they had been taken in the replevin suits, and their 
verdict should then be for the plaintiff for such value. 
Judgment reversed, and new trial granted. Mierson v. 
Hope. Opinion by Monell, J. 
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DEMURRER. See Misjoinder of Actions, 


EVIDENCE, 


Particular facts not admissible to impeach witness, —In 
order to attack the credibility of the defendant Mitt- 
nacht, plaintiff offered in evidence a bail bond exe- 
cuted by said Mittnacht, for “ his appearance before the 
court of sessions to answer any indictment which might 
be found against him upon a charge of perjury.” 

The court below submitted the fact to the jury, and 
instructed them as follows; “ It is for you to say, whether, 
under all the circumstances, this charge should effect the 
testimony of defendant.” 

The defendant excepted to this ruling. Plaintiff had 
a verdict, and defendant appealed. Held, that this was 
evidence of a particular fact, and so was not admissible 
to affect the credibility of a witness. Judgment set 
aside, and new trial ordered, Berner vy. Ritlig and Mitt- 
nacht, Opinion by Monell, J. 


FRAUDULENT REPRESENTATIONS. 


Action for the recovery of $4,500, damages alleged to 
have been sustained by plaintiff, in consequence of a false 
representation made to him by defendant, in the sale or 
exchange of some stock. The representations com- 
plained of were contained in a printed pamphlet, pub- 
lished by the authority of the defendant, but which the 
referee found was not published for the purpose of deceiv- 
ing or defrauding the public, or the plaintiff. eld, this 
action was not Lrought to rescind the contract, and 
recover back the stock given in exchange, but to recover 
damages for a false and fiaudulent representation. The 
finding of the referee (which was justified by the evi- 
dence) in favor of the defendant, on the question of 
fraudulent intention, is fatal to the plaintiff's claim. 
Thomas v. Payne. Opinion by Freedman, J. 


JURISDICTION. See Surrogate’s Court. 


LIBEL, 


1, Priviieged communications.—An action for libel. Upon 
an application by one Caldwell for a discharge under 
United States bankrupt law, the plaintiff was examined 
as a witness. Subsequently, the defendant, a creditor 
of Caldweil’s, filed exceptions to his discharge, one of the 
specifications being, that the plaintiff had been induced 
“ to testify falsely on his examination, as to material facts 
in the bankruptcy proceedings,” as, “‘ that the bankrupt 
was only a salaried employee of plaintiffs firm, and that 
the share of the assets, which really belong to the 
bankrupt, was the property of others.’? The complaint 
alleged that these statements were without probable 
cause, were immaterial to the matter in controversy, and 
were untrue, malicious and willful. The defendants 
denied want of probable cause, or that the statements 
were immaterial. Verdict, under order of the justice 
below, for defendant. Held, that the specifications were 
material, and therefore privileged. They were used in 
opposing the bankrupt's discharge, and were certainly 
material under the section of the bankrupt act, which 
makes “any fraud whatever, contrary to the true intent 
of the act,” a ground for refasing a discharge. The 
specifications being absolutely privileged, it was imma- 
terial with what motive they were written. The defense 
was complete, and there was no question for the jury. 
Judgment ordered for defendants, on verdict. Marsh v. 
Elsworth. Opinion by Monell, J. 

2, Matter must be material, Words spoken or written 
in a judicial proceeding, by any person having an interest 
therein, are absolutely privileged, and no action will lie 
therefor, however defamatory or malicious they might 
be, provided the matter was material to the inquiry 
before the court. The onus is upon the person speaking 
or writing the defamatory matter, to shov its materiality 
to the comtreversy Ib. 





MISJOINDER OF ACTIONS. 


1, Demurrer to, when not proper.— Appeal from an order 
made at special term, overruling a demurrer to the com- 
plaint. 

The complaint aileged, that “the defendant, on or 
about the Mth day of August, A. D. 1869, by himself and 
his servants and agents, arrested and imprisoned the 
plaintiff against her will, and put her in charge of a 
police officer, and forced and obliged her to yo along the 
public streets of the city of New York toa certain station, 
house, and charged her with the crime of petit larceny, 
and, without any warrant or legal process, caused her to 
be detained in a vile and filthy cell, without any com- 
forts, conveniences, light, or food, all night, and again 
caused her to be taken next morning in custody, and, as 
a part of the same transaction, toa police court held at 
Yorkville, and, before a police magistrate, falsely and 
maliciously, and without any reasonable or probable 
cause, made a complaint before such police court against 
the plaintiff, in which he falsely and maliciously charged 
the plaintiff with having committed the offense of petit 
larceny, and that, by such complaint and charge, and 
as a part of the same transaction, the defendant caused 
the plaintiff, by process of commitment, to be impris- 
oned in a cell, in the house for detaining prisoners, for 
all that day and night.” 

Then follows a statement, by way of aggravation of 
damages, of the character and duration of the imprison- 
ment. A further allegation is, “that by reason of such 
false and illegal arrest and imprisonment, and of such 
false and malicious charge, complaint, and prosecution, 
the plaintiff’ has been greatly injured, etc. 

The defendant demurred that several causes of action 
are improperly united. 

The demurrer was overruled, and the defendant ap- 
pealed. JZeld, that demurrer is not the proper remedy. 
The facts stated in the complaint, if separated, are suffi- 
cient to constitute two causes of action. The facts first 
stated constitute a cause of action for a false imprison- 
ment, and those secondly stated constitute a cause of 
action for malicious prosecution. The damages sought 
to be recovered are for the false imprisonment as well as 
the malicious prosecution. The facts thus firstly and 
secondly stated are so blended and run into each other 
as to constitute the narration of an entire transaction, 
commencing with an illegal arrest, followed by a false 
and malicious charge, and concluded by a further impris- 
onment, Under our present system of pleading it has 
always been a verata queestio, whether facts should be 
stated according to their legal effect, or as they actually 
occurred or existed. The pleader in this case has fol- 
lowed the latter course, and given a connected narration 
of facts which he claims constitutes the cause of action. 
Henderson v. Jackson, Opinion by Monell, J.; MeCunn, 
J., dissentiente. 

2. In abolishing all forms of pleading, the code did not 
quite leave the pleader to exercise his own judgment, as 
to the manner of framing his pleading. The code re- 
quires, that it shall contain a“ plain and concise state- 
ment of facts.” If two causes of action are united, they 
must be separately stated (code, 3 167); and by rule of 
court, must be plainly numbered, (Rule 19.) Ib. 

3. These regulations are not exclusively for the con- 
venience of parties, or to merely furnish them with 
information concerning the action or defense. They 
are, also, for the convenience of the court. Ib, 

4. Until the complaint is made to conform to the 
requirements of the code, and rules of the court, we 
will not take upon ourselves the labor of ascertaining 
whether two causes of action are in fact stated in the 
complaint, That question must be determined, before 
we are authorized to say there is a misjoinder, and there 
should not be left any room for doubt on that subject. 
Therefore, as a preliminary, and to enable the question 
of misjoinder to be made certain; a motion should be 
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made, to require the causes of action to be separated, 
and numbered. If any matter in the statement of facts 
is irrelevant or redundant, a motion should be made 
to strike it out. If it is indefinite or uncertain, it should 
be amended definitely, and certainly. Ib. 

5. These are the appropriate remedies of this case, and 
until they are resorted to, and the causes of action are 
so definitely and clearly stated in the manner prescribed, 
that the court can at once see that there are two distinct 
causes of action, a demurrer is not a proper, or if a 
proper, not the only remedy. Order appealed from 
should be affirmed, Ib, 


PLEADINGS UNDER CODE. 
PRIVILEGED COMMUNICATIONS, 
PRACTICE. 


1. Case and exceptions.— Where a case presents only 
questions of law upon exceptions, and they are not 
reserved for argument or further consideration, or 
ordered to be heard at general term in the first instance, 
it is not necessary that they should be heard before judg- 
ment at the special term, by way of a motion fora new 
trial, but the defeated party may prepare his exceptions 
and have them settled, await the entry of judgment, have 
the exceptions attached to and form part of the judgment 
roll, and appeal to the general term from the judgment. 
Ward v. The Central Park and E, R. R. R. Co. Opinion by 
Freedman, J. 

2. The making of a case or bill of exceptions, the 
extending of time for making it, the proposing of amend- 
ments, the extending of time for proposing, for noticing 
for settlement, the settlement itself, the extending of 
time for filing after settlement, are all matters of detail 
of practice for getting the cause in proper shape to pre- 
sent to the general term the questions to be reviewed, 
and are to be disposed of at special term. The business 
of the general term is with the papers as previously pre- 
pared foritsaction. Phelps v. Swan. Opinion by Jones, J. 


See Misjoinder of Actions, 
See Libel. 


REFERENCE. See Fraudulent Representations, 
STATUTE OF LIMITATIONS. See Assault and Battery. 
SURROGATES’ COURTS. 

1. Their powers.— A proceeding to remove an executor 
is wholly anew and original proceeding, and is not aided 
by any acquired jurisdiction over the subject-matter. 
The precise grounds upon which the surrogate may move, 
and the manner of proceeding, are specifically prescribed 
by statute, and must, in all cases, be strictly observed. 
An omission to prove the service of a citation upon the 
executor makes the proof of jurisdiction defective. The 
People ex rel. Mayor v. Hartman. Opinion by Monell, J. 

2. When jurisdiction is presumed.— Where a court or an 
officer of limited jurisdiction has once acquired jurisdic- 
tion of the subject-matter, every intendment and pre- 
sumption thereafter will be in favor of the jurisdiction in 
subsequent proceedings. Ib. 


TIME, EXTENSIONS OF. See Practice. 


FOURTH DEPARTMENT.* 
SuPpREME Court— SEPTEMBER TERM. 


ACTION, 

To recover money paid as fine in compliance with an irregu- 
lar sentence.— Action for money had and received. The 
plaintiff's assignor was arrested on a warrant issued by 
the defendant, as a justice of the peace, charging him 
with the commission of an assault and battery. After 
examination he elected to be tried before the defendant 
as acourt of special sessions. On the trial he was con- 
victed of the offense, and was sentenced to pay a fine of 
$200, and to stand committed untii it was paid. He paid 





* We have in hand, and shall publish next week, abstracts of this 
and other departments for November and mber terms. We 
have also abstracts of the decisions of New York common pleas 
weneral term for December. — Ep. L. J. 





the fine to avoid being committed. The defendant soon 
thereafter, and before this action was brought, paid the 
amount of the fine over to the County Treasurer, for the 
use of the county, according to law, after deducting the 
sum allowed for costs and charges. Held, that the action 
could not be maintained; that although the defendant, 
as a court of special sessions had no power or authority 
toimpose a fine of thatamount, yet having jurisdiction 
of the party, and the subject-matter, and the right to 
impose a fine, though for a less amount, his act was not 
coram non judice, and void, but a mere error in the exer- 
cise of his jurisdiction, an excess of authority, and void- 
able, and therefore valid untilavoided. That the remedy 
of the plaintiff’s assignor was to have the judgment and 
sentence reversed by the court of sessions of the county, 
on certiorari, under the provisions of chap. 339 of session 
laws of 1859. Clark v. Holdridge. Opinion by Johnson, J. 


See, also, Covenant of Title. 
ACTION AGAINST ASSESSORS. See Tazes. 
APPEAL FROM ORDER OF COUNTY COURT GRANTING NEW 
TRIAL. See Practice. 


ASSESSMENTS. See Taxes; also, Plankroads, 


CERTIORARI TO REVIEW ASSESSMENTS ON PLANKROADS, 


See Plankroads, 


COMMON CARRIERS. 


Contract for transportation of cattle: delay in transporta- 
tion. — The action was brought to recover damages for 
injury to a lot of cattle, which defendant had undertaken 
to transport in its cars, for plaintiff, from Goderich, in 
Canada, to Buffalo,in this state. There was a special 
contract, by which the owners undertook “all risk of 
loss, injury, damage, and other contingencies, in 
loading, unloading, conveyance, and otherwise.” By 
another provision, it was stipulated, that the company 
did “not undertake to forward the animals by any par- 
ticular train, or at any specified hour, neither are they 
responsible for the delivery of the animals within any 
certain time, or for any particular market.” One car 


load was shipped on the 15th of March, 1866, and two other 


car loads on the l6th of the same month. In the usual 
course of transportation, the stock would have arrived 
at Buffalo the night of the shipment. When the cars 
reached Brantford, on their passage, they were stopped 
by a peremptory order from the superintendent of the 
road between Goderich and Buffalo, who had charge of the 
passenger and freight business, and preference given to 
other freight,which would, in two or three days thereafter, 
become subject to duty to one government, by reason of 
the expiration of the reciprocity treaty between Canada 
and the United States. In pursuance of this order, the 
ears containing the plaintiffs cattle were switched off 
on aside track, and left in a place where the cattle could 
neither be unloaded, nor fed, nor watered. They were 
suffered to remain in that situation until the evening of 
the 18th of March, when they were forwarded to Buffalo, 
and arrived on the morning of the 19th. Several of the 
cattle died in consequence of this detention, and were 
left at Brantford, and the others were greatly reduced in 
flesh, and otherwise injured, Held, that the detention 
did not arise from any negligence or want of care on the 
part of the defendant’s agents or servants, but from an 
intentional refusal to go on and complete the perform- 
ance of the undertaking begun, until new and other 
undertakings could be performed in preference, ana 
that the injury and damage did not, therefore, come 
within any of the risks assumed by the owner of the 
cattle, nor any of the exemptions secured to the defend- 
ant by the contract, but was a mere intentional refusuy 
to perform, and a plain breach of the contract, which 
rendered the defendant liable. Keeny v. The Grand Trunk 
Railway Company. Opinions by Johnson and Talcott, JJ. 
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COVENANT OF TITLE. 

Action for breach of: eviction in fact and law necessary: 
negligence of grantee: adverse possession. — The action was 
upon an alleged breach of a covenant of warranty ina 
deed. 

The defendant, in May, 1852, conveyed to Horace Fri- 
zelle certain premises in Erie county, in this state. The 
grantor, in the conveyance, undertook and covenanted 
with the grantee to “‘ warrant, and by these presents 
defend,” “the above described and hereby granted and 
bargained premises, and every part thereof,” to him, his 
heirs, and assigns, “ against all persons lawfully claim- 
ing the same.”’ 

The plaintiff derived title by sundry mesne convey- 
ances from Frizelle. At the time of the conveyance to 
Frizelle, other persons were in possession of the prem- 
ises claiming under some title which was invalid as 
against Frizelle’s. Neither Frizelle nor any one claim- 
ing under him was ever in possession, in fact, of the 
premises, 

In September, 1866, the plaintiff, in the name of the 
defendant, commenced actions of ejectment against the 
several persons who were in possession at the date of 
Frizelle’s deed, or those deriving title from them; but 
they, or those under whom they claimed, had then been 
in possession over twenty years under claim of title, and 
it was held in those actions that, although their tile was 
originally invalid as against Frizelle, yet having held 
under it for more than twenty years, it had ripened into 
a good title, as against the plaintiff under Frizelle’s title. 
The plaintiff then brought this action. Held, that the 
covenant was a@mere covenant for quiet enjoyment, and 
nothing more; and that, as neither the plaintiff nor any 
one under whom he claimed had ever been in posses- 
sion, there could have been no eviction; that the action 
on such a covenant cannot be maintained, unless there 
has been an eviction in factand law. Held, further, that, 
es the plaintiff had laid by and suffered a defective title 
to ripen into a title paramount to his own, it was his own 
fault that he had lost the premises, and he could not 
maintain an action based upon his own negligence and 
inattention to hisrights. Rindskopf v. The Farmers’ Loan 
and Trust Co, Opinion by Johnson, J. 


EVIDENCE, 


1. Value of credit and brokage. —In an action to recover 
compensation by the plaintiff, for obtaining discounts 
for defendant of defendant's notes, indorsing his notes 
and thus aiding him with his (plaintiff’s) credit, and 
time spent in going to distant banks to procure loans 
and discounts, the plaintiff was allowed to prove, by a 
witness who was a banker, against the defendant's objec- 
tion, what, in his opinion, such services, including use 
of credit, were worth. J/eld, incompetent, and not the 
subject of proof by the opinion of witnesses, however 
skilled and competent. Because, first, the compensation 
for the brokage is fixed by statute (1 R. 8S. 709, 21), and can 
not be enlarged, even by agreement; and second, the 
loan and use of one’s credit to another is matter of special 
agreement, without which no recovery can be had. That 
the law implies no promise to pay an accommodation 
indorser for the use of his name and credit, And in the 
case of a general promise to pay, without specifying any 
price, there is no standard by which an opinion can 
properly be found and expressed as to the value of such 
credit in any given case. Perrine v. Hotchkiss. Opinion 
by Johnson, J. 

2. Of letters to plaintiff’s intestate.—In an action by 
administrators for money had and received, by the de- 
fendant, from the intestate,— Held, that the defendant 
was an incompetent witness to prove letters, written by 
himself to the intestate in his life-time, stating the 
amount of receipts and payments and the balance due 
trom time to time, and that such letters were found by 
the defendant among the papers of the intestate after 





his decease. Held, further, that, if the letters were prop- 
erly received in evidence, they were not sufficient to 
establish the admission of the intestate that the state- 
ments therein were correct, without some evidence 
tending to show that such statements had never been 
controverted by the intestate. BR i 


th. 


and x 








adm’ rs, etc., v. Mason. Opinion by Johnson, J. 


MECHANICS’ LIEN. 

1. Lien for material : running account; expiration of lien at 
end of a year.—The proceeding was to establish a lien 
for materials furnished for repairing the defendant's 
house, in the city of Buffalo, under chap, 305,21, of session 
laws of 1844, and chap. 517 of session laws of 1851. There 
was no special contract. The lumber was furnished by 
the plaintiffs, who were lumber dealers, to the defendant, 
from time to time, as called for, and charged in a running 
account commencing September 2, 1867, and ending June 
3, 1863. The last item was for $1.68, only, June 3d, and the 
last before that was dated May 6, 1868. The specification 
was not filed and notice given until June 24, 1868, There 
was no proof as to when repairs were completed, The pro- 
ceedings toestablish the lien in the county court were 
commenced February 2ith, 1869,and were pending and un- 
determined in that court until April Lith, 1870, Z7eld, Ist. 
That, there being no special contract, and the materials 
having being furnished upon a general credit or upon a 
merchant’s account, no lien could be created under the 
statute on account of such materials, 2d, That, if the 
lien could have been created for materials thus furnished 
at the time the specification was filed and notice given, 
the lien could have been for the last item of the amount 
only, as more than thirty days had elapsed after the 
furnishing of all the other items before the filing of the 
specification, 8d, That, in any event, the lien expired at 
the expiration of one year after the filing of the specifica- 
tion and giving notice,and could not be continued or 
prolonged by proceedings in the county court. Colie v. 
O’ Keel. Opinion by Johnson, J. 

2. Judgment within the year: priorily of liens.—A 
mechanic's lien expires at the expiration of a year from 
the filing of the notice, unless judgment is recovered in 
the proceedings within that period. People ex rel. Hull vy. 
Lamb, Opinion by Talcott, J. 

8. The defendants herein obtained judgment in pro- 
ceedings to enforce a lien within a year from the filing 
of notice the relator claimed priority to defendant's 
judgment, on the ground that his notice of lien was filed 
before that of defendants, although his judgment was 
not obtained until after that of defendants, and after the 
expiration of the year from filing notice. Held, that the 
judgment of defendant was paramount, Ib. 


PLANKROADS, 


Assessments of taxes on: appeal from assessments: cerlio- 
rari to supreme court.—The relator, duly incorporated, 
constructed its plankroad from Addison, in Steuben 
county, to Elkland, in the state of Pennsylvania, a dis- 
tance of between ten and eleven miles, prior to the year 
1858. The road was maintained by the corporation, and 
tolls collected for the whole distance, until the year 1838, 
when the south seven miles were abandoned and given 
up, in pursuance of the statutes, leaving about two and 
a half miles in the town of Tuscarora, in sald county, 
and a portion in the town of Addison, which it still 
maintains, and receives tolls for traveling over it, The 
entire original cost was $21,000, or about $2,000 per mile 
average. Up to 1858, the surplus annual receipts had 
never been equal to seven per cent upon the original 
cost, and consequently the road had never been assessed 
or taxed in the towns through which it passed. In the 
year previous to making the annual assessments for 1869, 
the surplus annual receipts for toll had exceeded seven 
per cent on the original cost of that portion of the road 
which the corporation still maintained, but not of the 
cost of the portion abandoned inclusive; and the assess- 
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ors of the town of Tuscarora assessed that portion of the 
road within their town at $2,000. 

The corporation appealed from the assessment, to the 
county judgeof Steuben county, according to the provis- 
ions of chap. 527, session laws of 1855, and claimed that it 
could not be lawfully assessed until the surplus annual 
receipts for tolls should exceed seven per cent on the 
entire cost as well of the portion abandoned as of that 
retained. The county judge held, that the assessment 
wus legally and properly made, and the relator obtained 
the common-law certiorari to review his decision. The 
statute giving the right of appeal to the county judge, 
provides that “ his decision shall be final.’ On objection. 
at general term, that the suit would not lie in such a case 
by reason of this provision of the statutes. J/eld, that the 
right of review, not being expressly taken away by the 
statute, the suit would lie notwithstanding that provis- 
ion, and this court had the right to look into the pro- 
ceeding, for the purpose of seeing whether the inferior 
tribunal had kept within the power conferred upon it. 
feild, also, that it had done so, and that the assessment 
was regular, and valid. The People ex rel. The Addison 
and Eikland Plankread Co. v. Freeman and others, assess- 
ors, and the County Judge. Opinion by Johnson, J. 


PRACTICE, 


Appeal from county court: order granting new trial. — 
Action commenced in justice’s court, where plaintiff had 
judgment. Defendant appealed to county court for new 
trial. On new trial in that court, plaintiffagain recovered. 
Defendant then made a case, and applied for new trial on 
case and exceptions in that court. New trial was there- 
upon granted in that court. Plaintiff appealed from 
order granting new trial tothe supreme court in the 
eighth district. Supreme court at general term reversed 
the order granting new trial, and ordered judgment for 
plaintiffin supreme court. Upon motion to set aside the 
judgment thus entered for irregularity, and heard with- 
out objection, — Held, that judgment was irregularly and 
improperly entered in the supreme court. That the 
appeal only brought up the order and the papers on 
which it was founded, but did not remove the action from 
the county court to the supreme court. That the process 
and record still remained in the county court, and the 
supreme court had no power to render judgment, as the 
action was still pending in another court. Barker v. 
Wing. Opinion by Johnson, J. 


PROMISSORY NOTE. 

Defense to: that maker was led to believe he was signing con- 
tract of different nature: when bona fide holder protected, — 
Action on a promissory note against maker. The plaint- 
iff testified that he purchased the note for value and 
before maturity. The defendant offered to prove, in de- 
fense, that he was unable to read, and that when he signed 
the note it was represented to him as, and he believed 
it was, a certain contract of a different character, which 
contract was also offered to be produced in evidence, The 
offer was overruled, and defendant excepted. Held, that 
the court erred in rejecting the evidence offered. That 
while a bona fide holder is protected, in many cases, where 
the party intended to sign and put in circulation the 
instrument as a negotiable instrument, he is not pro- 
tected where the party did not intend to put his nume to 
a negotiable instrument, but to something of an entirely 
different nature. Whitney v. Snyder. Opinion by Tal- 
cott, J. 

REAL ESTATE. See Covenant of Title. 


SUPERVISOR. See Jazes. 


TAXES, 

1, Assessment of : amendment of roll; supervisors cannot go 
behind roll regular on its face: when warrant protects collec- 
tor.—Three of the defendants, were members of the 
board of supervisors of Onondaga county, and the other 





defendant was the collector of the town in which the 
plaintiff resided, and carried on business. The plaint- 
iffs business was that of an individual banker. The 
assessors of the town, for the year 1868, made out their 
assessment roll, and completed the same on the 29th of 
July, and, on that day, annexed thereto and took and 
subscribed the oath required by statute, though the date 
of the oath was by mistake written as of the 26th. On 
the same day they posted the notices required by statute, 
that they would meet at the time and place therein speci- 
fied, to review their assessments, and that in the mean 
time, the roll would remain in the hands of one of their 
number for inspection. At this time the plaintiffs name 
had not been entered on the roll, nor had his property 
been assessed. On the day of meeting to review the 
assessments, the assessors discovered that the plaint- 
iff's name had been omitted, and two of them, in the 
absence of the third, inserted the plaintiff's name, 
and the amount of his personal property, in the roll, 
in the proper alphabetical order, and in the appropri- 
ate column above the oath taken and subscribed, as 
aforesaid, There was nothing on the face of the roll to 
show that it had not been donein the proper time, and 
the board of supervisors had no notice that the assess- 
ment had not been properly made, nor had either of the 
defendants. The board of supervisors made out the tax 
in the usual way, upon the assessment, and issued their 
warrant to the collector, who levied and collected the 
tax, by sale of plaintiff's property. The warrant was fair, 
and regular upon its face. The plaintiff had no knowl- 
edge of the assessment, or of the manner in which it had 
been made, or of the tax, until he was called upon by the 
collector for the tax. He was a taxable inhabitant ot 
the town, and there was nothing to show that he had 
been assessed for an improper amount. Feld, that the 
action would not leagainst the supervisors or the collec- 
tor, That the assessment roll appearing fair and regular 
upon its face, the board of supervisors had jurisdiction, 
and it was their duty to make out the amount of the 
tax, and insert itin the appropriate column of the assess- 
ment roll, and issue their warrant for its collection, 
Thatit was not their cuty, and they had no right, to go 
behind the assessment roll regular upon its face, to 
inquire whether the assessors had in all respects strictly 
performed their duty. Held, also, that the warrant, being 
regular upon its face, was a protection to the collector. 
Westfall vy. Gere and others, Opinion by Johnson, J. 

2. Action against assessors : irregular assessment : inserting 
name, after oath, to roll.—It was also held, in a separate 
action brought by the same plaintiff, and upon the same 
facts as above, against two of the assessors, one of whom 
was present when the plaintiff's name and the amount 
assessed to him were inserted in the roll, the other being 
absent, and wholly ignorant of the proceeding (Talcott, 
J., dissenting), that the action could not be maintained 
against the assessors without proof on his part, either 
that he was not a taxable inhabitant of the town, or 
that he had been assessed beyond the amount of his 
taxable property. That the assessors had jurisdiction, 
at any time before delivering the roll over to the super- 
visor of the town, on discovering that the name of a 
taxable inhabitant had been inadvertently omitted, to 
insert it in the roll, and the amount of his assessment, 
But that it was irregular to make such insertions above 
the oath without taking the oath anew, and giving notice 
to the person so assessed, if the assessment was not, in 
fact, made before the day for reviewing the assessments, 
according to the notice, had arrived. That such irreg- 
ularity, however, did not render the assessment null 
and void, and it was for the plaintiff to show that he had 
been injured by the irregularity, in order to maintain 
his action. Held, also, that the plaintiff having been 
deprived of the opportunity of going before the assessors, 
on the review day, to make his objections, and have his 
assessment reduced, if too large, might have appealed to 
the board of supervisors, and had his assessment there 
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reviewed, ander § 5 of chap. 176 of the session laws of 
1851; that his case fell within the equity and intention of 
that statute. Held, further, that the oath to be made and 
subscribed by the assessors is properly made and sub- 
scribed when the roll is completed for the purpose of 
giving notices of the time for review. Talcott, J., agrees 
that the action cannot be maintained against the assessor 
who was not present when the assessment was entered 
against the plaintiff, and had no knowledge of it, Ib, 
Opinious by Johnson and Talcott, J.J. 


WARRANTY. See Covenant of Title. 


WITNESS. 

Prisoner swearing in his own behalf: impeachment of. —Ou 
the trial of the plaintiff in error on an indictment for the 
crime of murder, he offered himself as a witness in his 
own behalf. and was sworn and examined. The district 
attorney. after such examination and cross-examination, 
offered, and was allowed, against the prisoner's objection, 
to give evidence of the prisoner’s general bad character, 
for the purpose only of impeaching his character and 
credibility as a witness. Held, that when a party on 
trial upon an indictment for any offense volunteers as a 
witness in his own behalf, he subjects himself to impeach- 
ment the same as any other witmess upon the trial. That 
by making himself a witness, he puts his character for 
credibility as a witness in issue collaterally, and cannot 
complain if his character suffers in the investigation. 
Burdick, plaintiff in error, v. The People, defendants in error. 
Opinion by Johnson, J. 


7ee 
COURT OF APPEALS ABSTRACT. 


DECEMBER DECISIONS, 
BILLS AND NOTES. 


1. Waiver of demand, ete., by indorser.— The rule is, that 
demand and notice are requisite to charge the indorser, 
butan indorser may waive these proceedings, and consent 
to be bound, although they are not taken. Such waiver 
may be by express words, or may arise by implication 
from the acts or conduct of the indorser. It may precede 
the maturity of the note, or may arise from a promise to 
pay afterward, with a knowledge of the laches, and being 
aright personal in the indorser, requires no new consid- 
eration to support it. Sheldon v. Horton. Opinion by 
Andrews, J. 

2. Previous to the maturity of a note, a person acting 
in behalf of the holder showed the note to the indorser, 
and told indorser that maker wanted it to lay by another 
year, and asked him if he was willing. Indorser said he 
was, looked note over, and said it wasagood note. Held, 
a waiver of demand and notice. Ib. 


See Debior and Creditor. 


COMMON CARRIERS, 

1. Liability for loss under special contract: negligence: 
evidence of.— The receipt of a bill of lading by a shipper 
of goods, which contains a clause exempting a railway 
company from responsibility for loss of goods by fire, will 
not relieve such company from liability for losses by fire 
resulting from their own negligence. Steinway v. Erie 
Railway Co. Opinion by Folger, J. 

2. Arailway company is guilty of negligence ifit does not 
adopt the more approved modes of construction and ma- 
chinery in known use and in the business, and the best 
precautions in known practical use for securing safety. 
But it is not bound to use every possible precaution 
which the highest scientific skill may have suggested, 
nor to adopt an untried machine or mode of construc- 
tion. Ib. 

3. Certain goods, while being transported by defendant, 
were set on fire by sparks from one ofdefendant’s locomo- 





tives. The bill of lading received by the owner of the 
goods contained a clause exempting defendant from lia- 
bility on account of fire. Held, that to render defendant 
liable on the ground of negligence, the plaintiff must 
show, not only that there were appliances in regard to 
locomotives, by which they would consume their sparks, 
but that such appliances were in practical use, or the 
existence of them was known to practical men. Ib. 
CONSTRUCTION OF STATUTE. 

Mandamus : power of local board. — Under the third sec- 
tion of the act for widening and improving Union street, 
Brooklyn (Laws of 1866, chap. 184), the contracting board 
must pursue the course pointed out by statute, and can- 
not legally contract in any other way. The board must 
first adopt plans and specifications of the work required 
to be done. The board having adopted a plan for pav- 
ing the street with Belgian pavement, but made no 
specifications. Specifications of the work required to 
pave the street with Nicholson pavement were made, but 
no resolution was adopted for paving the street there- 
with. The board then published, in the proper papers, a 
notice that sealed proposals would be received for paving 
Union street with Belgian, improved Belgian, Nicholson, 
and other improved pavements, according to plan, etc. 
Held, that, under such a notice, a contract entered into 
by the board was invalid, as not complying with the stat- 
ute, and mandamus would not lie toenforce same. People 
ez rel., elc., Vv. Board for Improvement of Union street, Brook- 
lyn. Opinion by Grover, J. 


CONTRACTS. 

1, Agreements made in, with residents in rebel territory. — 
All commercial intercourse with the inbabitants of an 
enemy’s territory is, during war, unlawful. This rule . 
prohibits every species of private contract with the sub- 
ject or citizen of the enemy, and is applicable to the 
drawing and negotiating of a bill of exchange between 
the subjects of the powers at war. Wood v, Wilder and 
others. Opinion by Rapallo, J. 

2. This principle is applicable alike to civil and inter- 
national wars; and all the people of each state or dis- 
trict in insurrection against the United States must be 
regarded as enemies. Ib. 

3. A contract which, if carried out, would have resulted 
ina benefit to the country and injury to the enemy, is 
not excepted from the rule, Nations at war adhere to 
these interdictions for reasons ofgeneral policy, although, 
in special cases, they may recoil upon themselves. Ib. 

4. All commercial partnerships existing between two 
contending powers prior to war are dissolved by the mere 
act and force of the war itself, and this consequence 
ensued from the civil war of 1861. Ib. 

5. The defendants were partners doing business at 
Savannah, Ga., in August, 1861, two of them residing at 
the north, On the 23d of August, in that year, a member 
of defendants’ firm made a bill of exchange in the firm 
name, upon a firm in New York composed of the north- 
ern members of the Savannah firm. The bill was pre- 
sented to them and acceptance refused, and this action 
was brought against the southern firm asdrawers. Held, 
that, at the time of making the bill of exchange, a state 
of war existed, and the contract was illegal and void, as 
being in contravention of the act of congress and proc- 
lamation of the president forbidding intercourse between 
the citizens of the loyal and of the rebel states. Ib. 

6. Construction of. —The defendants wrote to plaintiff, a 
railway company, as follows: ‘We hereby agree to 
receive in this port (New York), either from yard or 
vessel, and transport to Chicago by canal, and sail on the 
lakes, for and on account of the C. & G. W. R. R. Co., not 
exceeding siz thousand tons gross during the months, etc., 
and for the price,” ete. The material was iron. This 
letter was forwarded to plaintiff, and on the next day a 
reply was sent as follows by plaintiff: “In behalf of this 
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company, I assent to your agreement and will be bound 
by its terms.” Heid, that this amounted to nothing 
more than the acceptance of an option by the plaintiff 
for the transportation of such quantity of iron by the 
defendants as it chose, and had there been a considera- 
tion given to the defendants for such option, they would 
have been bound to transport such iron as it required 
within. the time and quantity specified, the plaintiff 
having the option not to require the transportation of 
any. But, as there was no consideration given except 
the acceptance of the plaintiff, such promise furnishes 
no foundation for an action. Chicago and Great Western 
Railway Co. v. Dane. Opinion by Grover, J. 


DEBTOR AND CREDITOR. 

1. Creditors’ duty as to debtors: securities held by him: un- 
reasonable delay in presenting check. — By receiving the se- 
curities of a debtor, and assuming the collection of them, 
the creditor undertakes to do all that the law requires to 
be done to obtain payment, and if he failsin the perform- 
ance of that duty the debtor is discharged. Laches, which 
would discharge the drawer or indorser of a bill of 
exchange, will as effectually extinguish the debt for pay- 
ment of which a bill or other negotiable instrument is 
transferred. Smith vy. Miller. Opinion by Allen, J. 

2. When a check is taken instead of money by onc 
acting for others, a delay of presentment for a day, or for 
any time beyond that within which, with reasonable 
and proper diligence, it can be presented, is at the peril 
of the party thus retaining it. Ib. 

3. The debtors at Buffalo sent a draft to their creditors 
at New York, upon a firm with whom the debtors had 
funds. The creditor presented the draft and accepted in 
payment a check of the firm upon a city bank. At the 
time of giving the check, the firm had funds sufficient to 
meet it In the bank, and continued to have during the 
day. More than two hours of the day remained, which 
was ample time to present the check at the bank. Held, 
that omitting to present the check for payment or cer- 
tification on that day was negligence sufficient to dis- 
charge the debtor. Ib, 


EJECTMENT. See Practice. 
ESTOPPEL. See Tazes. 
EVIDENCE. See Common Carriers, 
MANDAMUS. See Construction of Statute, 


NEGLIGENCE. See Common Carriers. 


PARTNERSHIP. 


1. Construction of agreement.—The defendant, by an agree- 
ment made in 1862, stipulated to pay all debts due from a 
firm of which he was a member. The claims of the plaint- 
iff were expressly excepted from the stipulation, which 
was made with the consent of the plaintiff, who was con- 
nected with the firm. At the time there was a credit of 
$1,200 to the plaintiff upon the books of the firm for 
moneys that plaintiff had borrowed on his individual 
account, and applied to the use of the firm. This credit 
was placed on the books in 1857. Held, that this credit 
must have been included in the settlement which led to 
defendant's stipulation, and that plaintiff could not 
recover. Gibbs v. Bates, Opinion by Rapallo, J. 

2. Special partner: when liable: practice.—The statute 
authorizing the formation of special partnerships may 
be regarded as a remedial statute, and it should receive a 
liberal construction. It is not every technical violation 
or failure to comply with the letter of the law that should 
deprive the special partner of exemption from the debts 
of the firm. Vun Riper v. Poppenhausen. Opinion by Peck- 
ham, J. 

3. But the failure to file a copy of the original certificate 
in the office of the clerk of the county to which a firm 
doing business in another county removes their princi- 
pal place of business, is an omission such as will render 





the special partner liable generally, although the law 
had been fully complied with in the original county. Ib. 

4, The estate of a deceased partner is only liable for the 
y of ad i against the firm remaining after 
the assets of the firm have been applied toward its extin 
guishment. Ib, 

5. But it is not required that the remedy at law be first 
exhausted against the surviving partner. If it can be 
shown that the surviving partner is without means, by 
any common-law proof, there appears no objection to 
that kind of evidence. Ib. 


Aofici 





PRACTICE. 

1. Ejectment.— A proceeding instituted by the heir to 
test the validity of an alleged devise of real estate that 
would, if invalid, have descended to her pursuant to 
statute (laws 1858, 526) is not an action of ejectment, 
according to the provisions of title 6, chap. 5, vol. 2 of the 
revised statutes, so as to entitle the unsuccessful party 
to a new trial as a matter of right upon payment of costs, 
by the provisions of chap. 37 of that act. Murvinyv. Marvin. 
Opinion by Grover, J. 

2. Appeal : bond in alternative. — A bond given in appeal 
from an order of asurrogate,in the alternative to the 
people or the respondent, is not such a bond as the stat- 
ute requires, and the appeal must be dismissed for that 


reason. Ib. 
See Partnership. 


PROMISSORY NOTES. See Bills and Notes. 


RAILWAYS. See Common Carriers, 


TAXES, 


l. Taz title: assessment of rents: payment of taxes illegally 
assessed: how far an estoppel.—A tax title is merely an 
equitable title—a right to have a legal and perfect title. 
It will not enable its possessor to maintain ejectment. 
Cruger v. Dougherty, Opinion by Peckham, J. 

2. The statute as to assessment of personal property (1 
R. 8. 390, § 9), requiring the name of the person taxed to 
be put downin the roll, must be substantially complied 
with. Its omission would be fatal to the validity of the 
tax. Ib. 

3. The assessors put down an assessment as follows: 
“The Kortright Patent,’’ John Kortright, and other 
legal heirs of John Kortright, late of the city of New 
York, deceased, or their heirs, for rent reserved in the 
town of Kortright, ete. John Kortright had been dead 
for five years when the roll was made. Held, that the 
assessment was void, as not designating the persons 
te whom the tax was assessed. Ib. ° 

4. It is, perhaps, not necessary that the persons should be 
literally named in all cases, but they should be as dis- 
tinctly identified as if named. Ib. 

5. The payment of a tax for any number of years, 
without legal proceedings, will not give validity to such 
proceedings when they are questioned, if taken without 
authority of law. Held, that payment of a tax assessed 
as above, for a number of years, did not estop the persons 
paying it from questioning the validity of the assess- 
ment, Ib. 

TENANCY IN COMMON. 

1. Rights of co-tenants, —The possession of one tenant in 
common to real estate is presumed to be in support of the 
common title of all; and a tenant in common, having 
the right of possession, has the right to acquire posses- 
sion in a peaceable manner, even by stealth. Wood v. 
Phillips. Opinion by Folger, J. 

2. When such tenant has so acquired possession, 
aoother tenant has no right to forcibly oust him, and an 
action will lie for such forcible dispussession. Ib. 


USURY. 


1. Share in profits of business. — When a lender stipulates 
for a contingent benefit beyond the legal rate of interest, 
and has the right to demand the repayment of the 
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principal sum, with the legal interest, in any event, the 
contract is usurious and void. Brown v. Brinkerhof, 
adm’r. Opinion by Allen, J. 

2, The defendant’s intestate, loaned to the plaintiffs 
$1,000, under an agreement that the same should be repaid 
with legal interest, and that if any profits should be 
made in a business in which the money was to be 
employed, the defendant should receive one-fourth of 
such profits To secure the loan, a house and lot and 
certain letters patent were conveyed to defendant’s 
intestate, and this action was brought to recover back 
the real estate so conveyed. Held, that the original con- 
tract was usurious, and that the plaintiffs were entitled 
to a reconveyance, Ib. 





DIGEST OF RECENT ENGLISH DECISIONS. 


(Ex. Ch. refers to Exchequer Chamber; H. of L. to House 
of Lords; Ex. to Court of Exchequer; Q. B. to Queen’s 
Bench; Ch. to Chancery; Rolls, to the Rolls Court; C. P. 
toCommon Pleas, Div. to Divorce, L. T, R. to Law Times 
Reports, new style, and W. R. to Weekly Reporter.) 


BASTARDY. 

Order upon putative father: child born upon the high seas 
in an English ship.— A child born at sea in an English 
ship is presumed to be born in England. Where, there- 
fore, an illegitimate child was born on the high seas in 
an English ship, and on arriving in England the mother 
applied for an order of affiliation against the putative 
father,— Held, that the justices had jurisdiction to make 
it. Marshall, app., v. Murgatroyd, resp., Q. B., L. T. R. 393. 


BREACH OF PROMISE. 

1, Of marriage: renunciation of contract before time for 
performance, — The defendant had promised the plaintiff 
to marry her on his father’s death, but before that event. 
happened he renounced the contract. Held(per Kelly, 
Cc. B., and Channell, B.; dissentiente Martin, B.), that the 
plaintiff could not treat this as a breach of contract, and 
atonce maintain an action in respect thereof. Frost v. 
Knight, Ex. 19 W. R. 77. 

2. Per Martin, B., that the plaintiff could at once main- 
tain her action for the breach. Ib. 


CARRIER. See Railway Company. 


CHARTER-PARTY. 


1. Ship to be consigned to charterers’ agents “ inward and 
outward ”’ : construction.—By a charter-party made between 
the plaintiffs and the defendant, a ship, of which defend- 
ant was master, was to proceed with a cargo from Glas- 
gow to San Francisco, where she was to be “* consigned to 
the charterers’ agents, inward and outward, paying the 
usual commissions.’ Held, that the effect of the expres- 
sion ** outward” was not to bind the defendant to take a 
cargo home from San Francisco; the meaning only was, 
that, if a cargo were shipped from San Francisco, the 
charterers should be employed as ship-brokers to do all 
the business of the ship in respect of such cargo. Cross 
and another v. Payliano, Ex., 23 L. T. R. 421. 

2. Construction of terms as to pre-payment of freight. — By 
charter-party between plaintiff, owner of a ship, and 
defendants, it was agreed that the ship should proceed to 
Calcutta, and there load for a home port, with the option 
to charterers to send her on an intermediate voyage, 
freight for the same to be paid as follows: “ £1,200 in 
rupees to be advanced the master by the freighter’s agents 
at Caleutta against his receipt, and to be deducted, 
together with commission and cost of insurance, from 
freight on settlement thereof, and the remainder on right 
delivery of cargo at port of discharge.” 

The charter-party also contained this clause: “The 
master to sign the bill of lading at any current rate of 
freight required, without prejudice to the charter-party, 
but not under chartered rates except the difference is 
paid in cash.” 





The first of these provisions was complied with by the 
charterers advancing £1 800, but they refused to pay in 
addition the sum of £737 6s., which was the difference 
between the bill of lading and chartered freight. 

Heid, (1) that these were two independent contracts, 
and that, therefore, the advance of £1,200 did not exon- 
erate the defendants from the obligation to pay the dif- 
ference. (2.) That both the £1,200 and the difference were 
intended to be advances of freight, and not loans, and 
therefore not recoverable. Byrne v. Schiller et al., 19 W. 
R. 161, 

CONTRACT. 

Order given by telegraph: mistake in transmission of mes- 
sage: agent: authority.— A. wrote to B. asking on what 
terms he could execute an order for fifty rifles. B, an- 
swered stating terms. B. subsequently received a tele- 
gram from A. directing him to send “the” rifles. He 
accordingly forwarded fifty rifles. It appeared that by a 
mistake of the telegraph clerk the word “the” was 
inserted instead of “ three,” which was the word used by 
A. in filling up the telegraph form, A. refused to accept 
more than three rifles. He/d,in an action brought by B. 
for the price of the remainder, that A. was not bound by 
the mistake of the clerk, and consequently the action 
was not maintainable, Henckel v. Pape, Ex., 23 L. T. R. 419. 


HUSBAND AND WIFE. 


1, Implied authority to wife to pledge husband’s credit. 
necessaries ;: onus of proof.—From the mere relation of 
husband and wife, it is implied that the husband has 
authorized the wife to order necessary things which are 
suitable to the position he allows her to assume, and 
which fall within the domestic department usually 
intrusted to the control of the wife. Phillipson v. Hayter, 
C. P., 19 W. R. 130. 

2. lt is for the party who seeks to make the husband 
liable on such implied authority for goods ordered by 
the wife to show affirmatively that the goods fall withi 
the above description. Ib, 


MASTER AND SERVANT. 

Principal and agent: liability of railway company for act 
of their servants: implied authority.—The plaintiff, on tak- 
ing a ticket at a station on the defendants’ line, was 
accused by the officer in charge there(who, however, was 
not the regular distributor of tickets) with attempting to 
purloin money from the till under the officer’s care, and 
by that official given into custody. 

On the charge being dismissed, and an action for false 
imprisonment brought against the company,— Held, that 
a railway company’s servant has no implied authority to 
give a person into custody on suspicion of an attempt to 
commit a felony; that a power to prefer a criminal 
charge is not incidental to the duty of watching and pro- 
tecting a master’s property; and that, as the servant was 
not acting within the scope and limit of his authority 
and employment, the company were not liable, Allen v. 
The London and South Western Railway Company, Q. B., 19 
T. R. 127. 


NECESSARIES. See Husband and Wife. 


PRINCIPAL AND AGENT. See Master and Servant, 
RAILWAY COMPANY. 


Liability for passenger's luggage: negligence of passen- 
ger.—A passenger by the Great Western railway from 
Cheltenham to Reading, had his portmanteau put into 
the railway carriage with him; at Swindon, having 
left the train for refreshment, he failed to find his car- 
riage, and continued his journey in another, When the 
train arrived at Paddington the portmanteau was dis- 
covered in the carriage in which it had been placed at 
Cheltenham, but it had been cut open and the contents 
were gone, 
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In an action against the company for the value of the 
lost contents, the jury found that there had been negli- 
gence on the plaintiff's part, but not on that of the defend- 
ants. Held, that the genera! liability of the company was, 
under the circumstances, modified by the implied condi- 
tion that the passenger should use reasonable care, and 
that as the loss was due to his neglect the verdict was to 
be entered for the railway company. The Great Western 
Railway Co., apps., v. Talley, resp., C. P., 23 L. T. R. 413. 


TELEGRAPH. See Contract. 





BANKRUPTCY LAW. 


NorTes oF NEw DECcISIONS. 
COMPROMISE. 

1. Where there is no fraudulent intention, a dealer may, 
although insolvent, continue to sell his stock at retail, 
and endeavor to effect, if possible, a compromise with 
his creditors. Inre Munger and Chaplain, 4 Bank. Reg. 
9. U.S. Dis. Ct., W. D. Mich 

2. Where a trader makes a compromise with his credit- 
ors by making a sale of his stock, giving to the creditors 
part cash and part notes of the purchaser, the same being 
done in pursuance to an arrangement made with some 
of the creditors directly, and others through an agent, 
there is no fraud on the part of the debtorif an agent of 
one or more of the creditors exceeds his authority in 
accepting the compromise, and the debtor is ignorant 
thereof. Ib. 

3. Where one debtor accepts a certain sum as a com- 
promise and he is not led to believe that he was getting 
as much as others, and he accepts the notes of his 
debtor’s purchaser in part payment, he cannot be sus- 
tained in a petition against the debtor alleging a prefer- 
ence thereby under the bankruptcy act. Ib. 


MORTGAGING STOCK. 


1. Where a stock of goods, which had been mortgaged, 
were taken possession of by the assignee, and were sold 
by order of court,and the money held subject to its 
order, the mortgagee claiming it by petition, and the 
assignee opposing, on the ground that the mortgage was 
voidable under 2d clause of 33d section of the bankrupt 
act, the mortgagor being a trader and the loan being 
made out of the ordinary course of business within four 
months of the mortgagee’s bankruptcy, — Held, that the 
mortgagee’s petition must be dismissed, for the reason 
that it was out of the ordinary course of business; the 
mortgagor being a retail dealer, a mortgage of the whole 
of his stock was a confession of insolvency. If made 
directly to the creditor, it would have been an act of 
bankruptcy, and here both parties seem to have con- 
sidered it injurious to the mortgagor's credit, and agreed 
that it should not be recorded until some necessity should 
arise therefor, Jn re Butler, 4 Bank Reg. 91. U.S. Dis. 
Ct., Massachusetts. 

2. If the mortgagee should have applied to court to 
direct assignee to bring an action against the creditor 
who received the proceeds of the mortgage, an order 
would probably have been made to that effect. Ib. 


RAILROAD CORPORATIONS. 

The grantee of the franchises of a corporation to operate 
a railroad can acquire no greater rights than the corpora- 
tion itself has by the terms of its charter. The pur- 
chaser must take his title subject to all the conditions 
of the original grant, and subject to all duties and lia- 
bilities to the state, the public and individuals, none of 
whose rights can be impaired by the transfer. Hence, 
there are no such inherent difficulties in the wiv of the 
sale and transfer of the property and franchises of a rail- 
road as would require such a construction to the United 
States bankrupt act of 1867, excluding railroad corpora- 
tions from the operation of that clause of the act, a literal 








construction of which clearly rendered them liable to be 
dealt with under its provisions. Adams v. Boston, Hart- 
Jord & Erie Railroad Company, 4 Bank. Reg. 99. U.S. Dist. 
Ct. Mass. 


SALE OF STOCK. 


Where a stock of goods was sold to a bona fide purchaser, 
and where there is no evidence that the vendor was in- 
solvent at the time of the sale, but it appearing on the 
trial that the purchaser had previously tried to buy the 
stock, and that the vendor had refused, but finally sold 
out because he wished to change his business,— Held, that 
an adjudication would not be made on an involuntary 
petition, setting up the sale of the stock as the only act 
of bankruptcy. In re Valliquette, 4 Bank. Reg. 92. U. 8. 
Dist, Ct. N. D. of N.Y. 


WITNESS — CONTEMPT. 


Where witness, who purchased claims against a bank- 
rupt’s estate refused, by the advice of his counsel, to 
answer questions (or evaded a direct answer thereto), 
relative to the money or consideration used in the pur- 
chase thereof, from whom and how he obtained the same, 
otherwise than from the bankrupts, the witness testify- 
ing that he had not obtained the same from the bank- 
rupts or either of them, — Held, that he must auswer the 
same, and this decision was certified to the register, who 
took the testimony and certified it up to the court that a 
motion to punish for contempt might be made thereon. 
In re Lathrop, Cady & Burtis, 4 Bank. Reg. 93. U.S. Dist. 
Ct., 8. D. N.Y. 


—-—~ee—-_____ 
NOTES AND QUERIES. 
PRIORITY OF CHATTEL MORTGAGES, 


Editor Albany Law Journal: 


Dear Sir — Will some one have the kindness to give us 
light, through the columns of your journal, upon the law 
of the priority of chattel mortgages as applicable to the 
following facts: 

A. executes a chattel mortgage to B. upon certain per- 
sonal property to secure the payment of $300, payable in 
one year, which, on the same day, is filed, in accordance 
with the statute. 

After the expiration of six months, A. executes a sec- 
ond mortgage to C. upon the same property, for the same 
amount, payable in one year, which is also properly filed. 

After the expiration of fifteen months from the time of 
the execution and filing of the first mortgage, A. executes 
a third mortgage to D. upon the same property, for the 
same amount, and payable in one year, which is also 
properly filed. 

Each mortgage contains the usual insecurity clause. 
B. neglects to renew his mortgage. The property remains 
in the possession of A., and is worth only enough to sat- 
isfy one of the mortgages. 

Now, as between B. and C., B. has the priority, because 
C.’s mortgage is not a “ subsequent’? mortgage within the 
meaning of that term, as held in the following cases: 
Meech v. Patchin, 14 N. Y. 71; Hulsen v. Walter, 34 How. 
385; Thompson v. Van Vechten, 27 N. Y. 568. 

As between C. and D., C.’s mortgage has priority for the 
same reasons. 

And, as between D. and B., D.’s mortgage has the prior- 
ity, as being “ subsequent” to B.’s, without notice that B.’s 
wasunpaid. Fox v. Durns, 12 Barb. 677; Gregory v. Thomas, 
20 Wend. 17; Nitchie v. Townsend, 2 Duer, 299; Newell v. 
Warner, 44 Barb. 645, 

Now, by the light of the statute and these decisions, 
the first has priority over the second, the second over the 
third, and the third over the first; and neither has pri- 
ority over both the others. 

Respectfully yours, 
J. A. STEELE. 
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SHAM ANSWER, 
WATERTOWN, N. Y., Dec. 29, 1870. 
Editor Albany Law Journal: 

Dear Sir,—A query: can an answer consisting of a 
general denial of the complaint be stricken out as sham ? 
The code, sec. 152, provides, that “sham and irrelevant 
answers and defenses may be stricken out,” and, as a 
general denial is certainly an “answer” or “defense,” 
it would seem necessary to follow, that if ‘“ sham,” it may 
be stricken out like any other sham answer. If this is 
not so, then the section must be modified. ‘Some sham 
answers and defenses may be stricken out.” This latter 
seems to have been the view taken of the matter, in a 
recent case before the supreme court, at special term, for 
the court refused to entertain the motion to strike out 
on this ground, declining to follow the cases cited (14 
How. 406; 18 N. Y. 320; 22 How. 8, 150). Is this the mean- 


ing of the section? 
CORRESPONDENT. 





CORRESPONDENCE, 
OERTEL Vv. WOOD. 


NEw YORK, Dec, 28, 1870, 
Editor Albany Law Journal: 

Dear Sir, — On receiving No. 51 of your valuable journal, 
I noticed an editorial reference to the report of the 
case of Oertel v. Wood, in the last number of Howard’s 
Practice Reports, in which it isstated, that while the argu- 
ment of the plaintiff's counsel is given to the extent of 
thirteen printed pages, “all that was given of the brief 
of the defendants’s counsel was his name.” 

As all lawyers know, the questions presented in this 
case were both novel and important, and I therefore had 
prepared a careful brief representing the defendant’s side 
of the case, which the reporter could have had upon 
application, and which (although it probably would not 
cover thirteen pages), I trust contained some propositions 
of law. Having always supposed that the references 
made in reports to the “arguments of counsel” were 
for the sole benefit of the bar, who pay for them, I must 
confess my astonishment to notice, upon receiving my 
Howard, that this case had been reported by citing the 
arguments for the plaintiff verbatim, without the least 
reference to those advanced by the defendant. 

Respectfully yours, 
GEo. W. WINGATE, 


“SLANDERED CHASTITY AND SPECIAL DAMAGES.” 


DETROIT, December 27, 1870. 
Mr. Editor.—In reading your article entitled, “Slan- 
dered Chastity and Special Damages,” I was again 
reminded of the advance which some of the western 
states have made, on some subjects at least, beyond the 
legislation of the older states, and also that of England. 
You cite high authorities, which express deep regret 


that afemale cannot recover damages for words imputing 


a want of chastity, unless she can prove, in the language 
of pleading, some special damages as having resulted 
therefrom, to her. It may, therefore, be of interest to 
your readers to know that the state of Michigan has had 
on jher statute books for twenty-four years, 4 law in the 
following words: 

“Words imputing to any female a want of chastity 
shall be deemed to be actionable in themselves, and 
shall subject the person who shall utter and publish 
such words toan action on the case for slander, in the 
same manner as the uttering and publishing of words 
imputing the commission of a criminal offense.” R. S. of 
1846, page 484; 2 Canfic}d, laws of 1851, page 1225. 

So you see again, as I remarked in a former letter, 
that if you desire to find examples of wise legislation, 
the western states should not be overlooked. 

Truly, yours, 
LEVI BISHOP. 


STAMP ON CONSTABLES’ RETURN. 
CAMBRIDGE, N. Y., December 17, 1870. 

Mr. Editor—I learn from your valuable Journal that 
our-court of appeals, following the decision of the 
supreme judicial court of Massachusetts in Carpenter v. 
Snelling, and that of the supreme court of Michigan, in 
Clemens et al v. Conrad, has lately held that congress has 
no power to prescribe rules of evidence to state courts, 
Some of us country lawyers, who do not have access to 
the Massachusetts and Michigan reports, and have not 
yet seen the report of the decision of our court of appeals 
referred to in your journal, would be glad to know 
whether these cases do not aiso settle the question of the 
right of congress to prescribe rules as to jurisdiction of 
state courts, or rather rules as to what is a proper return 
of service of process, i. e., whether the certificate of service 
of process by a constable or sheriff requires to be stamped 
in order to give the court jurisdiction, as held in Miller v. 
Larmon, 38 How. Pr. 417, D. M. W. 

In none of the cases referred to was the question 
presented directly. But enough was said, arguendo, 
to lead us to believe, if we had ever doubted it, that 
the decision in Miller v. Larmon was entirely errone- 
ous. — Ep. L. J. 


BOOK NOTICES, 


The Suitors: A Comedy inthree Acts, Translated into Eng- 
lish verse from the French of Racine. By Irving 
Browne, of the Troy Bar. New York: Putnam &Sons, 
1871. Roy. 8vo. and Sm, 4to. pp. 79. 

Mr. Browne has done a great deal for the amusement 
of the profession, and not a little for their instruction, in 
“Law and Lawyers in Literature” and *“ Humorons 
Phases of the Law,” published in these columns. We 
are glad to see that his literary ventures al! tend in the 
direction of the law. Racine’s comedy is a satire on the 
legal profession, and was written because its author had 
been defeated in a lawsuit. It is very rattling and amus- 
ing, and in its caricature of the tedious speeches of the 
advocates of the day is irresistibly funny, The trans- 
lator, we think, has been quite successful. His version 
is wonderfully literal, almost line for line, and word for 
word, and we notice but very little interpolation or stuf- 
fing, such as translators are frequently driven toemploy. 
In the few instances where he has found this necessary, 
we think he has improved upon his author. The spirit 
of the original has been admirably preserved. If it were 
possible, we should like to present a few extracts, but it 
is hardly practicable to do so in our limits. The little 
volume is published in a sumptuous style, and the larger 
copies have a frontispiece representing the trial of the 
dog for stealing the capon. We should like to see Mr. 
Browne try his hand at the Latin play of Ruggle, of James 
First’s day, called “ Ignoramus,” which was a satire on 
law and lawyers. 


Reports of Decisions rendered in the Circuit and_ District 
Courts of the United States. By Benjamin Vaughan 
Abbott. Vol.1. New York: Diossy & Company, 1870. 

This is the first of a series of reports, the purpose of 
which is announced in the preface to be: “to present 
the adjudications of the United States circuit and dis- 
trict courts in a comprehensive and satisfactory man- 
ner.”’ There are at present some three or four series of 
circuit court reports, but these are severally confined to 
particular circuits; while the decisions of the remaining 
circuits have been almost wholly unreported. The 
decisions of the district courts have been reported with 
even less completeness and regularity. The design of 

Mr. Abbott is to collect and report the decisions of gen- 

eral importance of ail the cireuit and district courts, 

“wherever local reports are not supported.” The pref- 

ace concludes as follows: “The selection of cases to be 

| reported in these volumes must be chiefly controlled by 








20 


THE ALBANY LAW JOURNAL. 








the consideration of their value and utility to the prac- 
ticing lawyer. There is a tendency toward the unneces- 
sary multiplication of reports, to which, it is hoped, this 
enterprise will not be found to yield. The volumes will 
be devoted to decisions of general upplication and value, 
exhibiting the advance and progress of the national 
jurisprudence, the construction and application of the 
United States laws, the procedure of the United States 
tribunals, and similar objects. And, as far as practi- 
cable, cases of only local application; decisions which 
only resolve controverted questions of fact peculiar to 
the controversy, or repeat and apply familiar principles 
of law; together with decisions which there is reason to 
anticipate will be carried before the supreme court for 
review, or will be seasonably reported in standard 
reports, to which the bar would naturally turn for them, 
will be excluded.” 

If the plan and purpose thus set forth are faithfully 
and skillfully carried out, the series will prove of great 
value to the profession. That they will be thus carried 
out, those who know Mr. Abbott will need no assurance. 
He is the author of several works, whicii have attained a 
deservedly high reputation, and which attest his capac- 
ity for the work now in hand. The volume before us 
contains a large number of important cuses, coveriug the 
period between 1865 and 1870, and collected from all parts 
of the Union. 

The reporting is exceelingly well done, and the print- 
ing and binding is rather better than that of the average 
reports, 


Reports of the Cases Argued and Determined in the Supreme 
Court of the stale of Vermont. By Wheelock G. Veazey. 
Vol. 42, Montpelier: J. and J. M, Poland, 1870. 


This is the seventh volume of the series by Mr. Veazey, 
and brings the cases down to the March term, 1870. We 
have already given an abstract of the important decisions 
in the book, and will therefore limit our reference to one 
case—that of The Troy and Boston Railroad Company v. 
Hotter — deciding a question that has not heretofore been 
decided, to our knowledge. The question was, as to 
whether the owner of lands adjoining a railroad, and from 
whom the right of way was purchased, lad a right to enter 
upon the lands occupied by the company, and to cut and 
take therefrom the grass, etc., growing thereon. It was 
claimed that the company had simply an easement sim- 
ilar to that of the public in a highway, and that the 
owner of the fee had the right to use the land in any way 
not incompatible with its use by the company. The 
court negatived this proposition, and held that the com- 
pany had the right to the exclusive possession and use of 
the land. 

Mr. Veaz-y has reported the cases in a very accurate 
and able manner. His head notes are sometimes, it 
seems to us, needlessly long, but we are aware that this 
would be esteemed a virtue by many very competent 
judges. The index is wonderfully full and exhaustive, 
and is quite a model in its way. 


-— em 


DIGEST OF RECENT AMERICAN DECISIONS. 
We have in type abstracts of recent decisions of the 
supreme courts of Pennsylvania, Michigan, Rhode Island 
and Indiana; but, owing to the crowded condition of our 
columns, have been compelled to reserve them for the 
next number. 


a 


READING OF THE REPORTS. —In reading the reports, I 
cannot help thinking you will find it most convenient to 
begin with the latest, referring, as you read, to the earlier 
cases, as they are cited and commented upen in the judg- 
ments of that which you are reading. Always make a 
note of reference from the earlier te the later cases. 





The first thing to attend to in this branch of your read- 
ing, is, a comprehension of the facts of the case; and I 
think it may be stated, as a general rule, that any report 
which does not present a clear and succinct statementof 
the fuets, and of which the point for decision arises, may 
be passed over. In the next place, read attentively the 
judgments of the court; and, lastly, such parts of the 
arguments of counsel as are commented upun by the 
court, and no other, except in a few instances, perhaps, 
for the sake of elucidation; for you wil! soon find your 
reading so voluminous as to demand the greatest atten- 
tion, not less to the expense of time, than of money. 
Ruaithby. 

——__ + ~0e—— 
LEGAL NEWS. 

A Boston paper calls one of the police justices of that 

city “a velvet pawed «lictum of the law.” 


The lord chancellor (England) has declined to make 
any more queen's counsel at present, 


One thousand and three convicts are at the Auburn 
Prison, in this state, which is the largest number in its 
history. Forty-four were received last month, 


Samuel Lowry, a colored man residing in Nashville, 
has been admitted to practice in the supreme court of 
Tennessee. 

The law school of the University of the City of New 
York has been re-organized, with the Hon. Henry E, 
Davies, LL.D., as president. 


Since the English divorce and matrimonial court was 
established — some twelve years ago—no less than 1575 
marriages have been dissolved. 


The bar association of the city of New York has re- 
cently been presented by Messvs. Dickinson and Dick- 
inson, lawyers of Detroit, with a complete set of the 
Michigan law and chancery reports, with digest, 

There are said to be about four thousand lawvers in 
the city of New York. Of this number, five bundred do 
all the important business, and about fifty monopolize 
the “ heavy ”’ cases. 

The Louisville Courier Journal has the following: “ Olive 
Logan says Wyoming territory rejoices in having been 
the first to grant women the right to siton juries. Yes, 
but since the members, female and male, of that jury out 
there were fined ten dollars each and dismissed from 
further duty, for gambling in the jury room, the territory 
does n’t rejoice as much as she did.” 


Mr. Mullet, the supervising architect of the New York 
post-office, has informed Mr. Purdy, the librarian of the 
law institute in the federal building on Chambers-street, 
that there will be ample accommodations for the library 
on the third floor of the new post-office building. Ac- 
cording to an arrangement completed in 1828, the insti- 
tate furnishes all the law-books which are necessary for 
the use of the government officers in this city while dis- 
charging their duties in the courts, and the government 
in return provides the rooms for the library free of 
expense. The institute has 600 subscribers, who are all 
lawyers, about half of them practicing in this city, and 
the remainder in the surrounding cities. All govern- 
ment officers and their employees are entitled to use the 
books in the library free of charge, and any citizen has 
also free access to them when properly introduced, But 
no lawyers are allowed the use of the books unless they 
subscribe. In this way the institution secures an in- 
come, devoted principally to purchasing new legal pub- 
lications, The number of bound volumes in the library 
is 13,500, and of unbound volumes 500. The annual 
income is $7,500. Notwithstanding the fact that many 
subscribers discontinue from year to year, and others 
die, the net increase for several years past has been, on 
an average about 25. 
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DEMURRERS IN CRIMINAL CASES. 


A case has recently occurred in one of the courts 
of the United States, which raises a question of 
grave importance in criminal cases. 

A party was indicted under a law passed at the last 
session of congress. He desired to raise, for an adju- 
dication by the highest court in the land, the consti- 
tutional question whether congress had a right to 
pass such a law. He raised it in the simplest form 
known in the practice of our courts. He demurred 
to the indictment. The demurrer was decided against 
him, and he was then refused permission to plead to 
the merits. He was denied the right to a trial bya 
jury on the facts of the case. His demurrer was 
regarded by the court as an admission of his guilt, 
and he was sentenced as upon a plea of guilty. 

Is this correct practice in the face of that provision 
of the United States constitution which says, “In all 
criminal prosecutions the accused shall enjoy the right 
toa speedy and public trial by an impartial jury of 
the state and district wherein the crime shall have 
been committed?” 

It is undoubtedly true that good sense and sound 
law both agree that the accused may waive his right to 
such a trial, and does waive it, when he pleads guilty. 
When he thus pleads guilty, he admits both the facts 
imputed to him and the law which makes those facts 
acrime. But when he admits only one of those two 
things which go to constitute crime, does he necessa- 
rily admit both? If he admits the law that those 
facts do constitute a crime, does he thereby admit 
those facts? If he admits the facts charged, may he 
not raise the question whether they do constitute a 
crime ? 

Must he deny both in order to raise either ques- 
tion? Such was the ruling of the court in the case 
referred to, and the question is, whether that ruling 
is right? 

The question of law may be raised by a demurrer. 

The question of fact can be raised only by a plea of 
not guilty, and that plea puts in issue the questions 
of both law and fact. 

So that, if this ruling is right, a conscientious man 
arraigned on a criminal offense, in order to avail him- 
self of the various shields of protection which the 
law has mercifully thrown around even the veriest 
rogue, has got to put upon the record what may 
in fact be a lie, or forego all advantage of the weak- 
ness of the case against him, whistle down the 
wind the beneficent rule that when’ there is doubt, 
there must be an acquittal, and undergo all the vexa- 
tion and expense of a trial of the facts, when it may 
be that those facts do not in law constitute a crime. 

Now is this the law? And if it is, ought it to con- 
tinue such ? 

Such was at one time, undoubtedly, the rule and 
the practice in both civil and criminal cases, but is it 
30 yet? 





I repeat, that raising the question whether the facts 
stated constitute a crime does not necessarily admit the 
facts. The familiar definition of a demurrer tells the 
story. A. charges certain facts against B. and B. neither 
admits nor denies the facts, but says, what of that? 

But the courts, at an early period, when fiction in 
their proceedings was the order of the day and mys- 
tery an element of action, even in their judgments, 
went further, and laid down the rule,—You shall not 
say What of that? unless you admit the facts from 
which such question may flow,—because, forsooth, it 
was not convenient or decorous for them to sit and 
hear discussed questions of law, which the facts 
might not give birth to at all. In other words, it was 
more desirable for the courts to learn the facts first and 
lay down the law afterward. 

This mode of procedure was doubtless more con- 
sonant with their dignity, and therefore more accep- 
table to the courts, but never most conducive to the 
protection of parties. Yet out of this grew the 
fiction of the law, that a demurrer admitted the facts 
alleged, and, consequently, if the demurrer was 
decided against the party interposing it, there was an 
end of his case. 

But as the courts progressed and the administration 
of justice became more refined, the courts relaxed 
the rigidity of this fiction, and began the practice of 
allowing to the party defeated on demurrer, on the 
one side to amend the pleading thus assailed, and on 
the other side to putin a plea to the merits. And 
this practice has continued so long, that now, unless 
the pleading is frivolous or fraudulent, or the case is 
one that cannot be amended, it is a matter of course, 
if not of absolute right, that the defeated party may 
amend. It is almost unheard of, that the power to 
amend is denied to a party who has demurred in 
good faith. 

This isa wise and beneficent modification of the 
old rule of a fictitious admission, and is growing 
stronger with us every day. 

This modification is undoubtedly, even at this day, 
more prevalent in civil than in criminal cases, for, 
even in this country of a government of the people, 
the government officials cannot always resist the 
temptation of overlooking the interest of the indi- 
vidual when it comes in conflict with the claims of 
the ruling power. 

The practice now prevalent in civil cases is di- 
vested of all mystery and fiction—is very simple, 
and far more just to parties. It is, first, to determine 
whether, upon the case as stated by the party him- 
self, he has the right he claims, If that is deter- 
mined against him, it is a judgment against him opr 
his own showing. Thus far the question is solely 
for the court. If, however, the decision is in his fa- 
vor, then comes the trial of the fact, to ascertain 
whether his own showing of the case is true. That 
becomes a question of fact, generally for a jury, and 
when they certify to the court what the fact is, then 
comes the judgment of the court both upon the law 
and the fact. 

Is. there any necessity or even any propriety in 
adopting a rule that you cannot raise the question of 
law without admitting the facts, or dispute a question 
of fact without admitting the law? 
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Admitting one or the other, for the sake of the 
argument, may be very well, but the fiction of the 
old rule does not stop there. It claims that the ad- 
mission shall be one on the record, which the party 
is afterwards precluded from withdrawing or deny- 
ing, and is so broad and firm as to sacrifice to its 
fiction, justice, right, and sometimes even life. 

The most remarkable case of the kind, and one 
that had much to do with rendering the old rule 
odious, was the trial of Algernon Sydney, before 
Chief Justice Jeffreys in England, in November, 
1683. 

There is no name connected with the English 
administration of justice more offensive than that 
of Jefferies. He was the willing and cruel tool of 
the Stuarts in their efforts to retain the throne of 
Great Britain against the will of the people. 

He was called to the bar in 1668, but began practice 
in the old Bailey, and other low courts in London, 
which in those days were dens of torture and mur- 
der. Here he rose rapidly, displaying at once much 
talent, and great brutality. Originally starting in 
polities as a patriot and a puritan, he soon betrayed 
his associates and accepted office from the crown. 
He was counsel for the crown on the trial of Lord 
Russell, and bore himself so villainously, that he was 
made chief justice of the king's bench, in order to effeet 
the death of Algernon Sidney. In 1685, he was made 
a lord, by the title of Baron Jefferies, of Wern, and 
was at the head of the commission to try the persons 
accused of participation in the Monmouth rebellion, 
Of the persons then brought before him, 320 were 
hanged, 841 transported and sold into slavery, and 
others scourged and imprisoned. He boasted that 
he had hanged more traitors than all his predecessors 
since the conquest. He was rewarded by being made 
lord chancellor, in 1685, and held this office until the 
downfall of the Stuarts. Then he attempted to make 
his escape from England, but, dallying to indulge in 
drunkenness, to which he was addicted, he was recog- 
nized, rescued from a mob who threatened to tear 
him to pieces, and was confined in the tower, where 
he died in four months’ time of the stone, having 
much aggravated his disease by his indulgence in 
drinking. He has been characterized by historians 
as the “worst man of a hard and ferocious age,’’ 
and declared by Mr. Justice Foster to have been 
“the very worst judge that ever disgraced West- 
minster hall.” 

This was the judge who, some 200 years ago, ap- 
plied in full rigor, the rule of fictitious admission 
in a demurrer, then an instrument of oppression in 
his hands, and now revived in our midst, nowas 
then, in an action in which the government takes an 
anxious part. 

It was then exercised on Algernon Sidney, “an 
English statesman and republican, born in 1622, and 
executed on Tower Hill, London, December 7, 1683.’ 
He early adopted republican principles. He was 
one of the judges on the trial of Charles I. He was 
equally opposed to the usurpation of Cromwell, and 
after remaining an exile from his country over 18 
years, was permitted to return home in 1677, to see 
a dying father. He soon became an active opponent 
of the eourt party, who determined to crush him, had 





him indicted for a conspiracy with Lord Russell, to 
murder the king, and his brother. He was tried 
be-ore Jefferies, convicted, and sentenced to execu- 
tion. He met his death with a heroism which 
enrolled him among the noblest martyrs of freedom 
in any age. “ He marched to the scaffold as to a vic- 
tory, displaying at his execution, as on his trial, all 
the bold and sublime traits of the republican char- 
acter.’’ 

We give some extracts from his trial, showing how 
this rule, as to the admission of a demurrer, may be 
used for the purposes of oppression, and the sacrifice 
of personal safety and freedom : 

The trial of Colonel Algernon Sidney, at the king’s 
bench, for high treason, 35 Charles II, A, D. 1683. 

On November 2, 1683, Algernon Sidney, Esq., was 
by habeas corpus brought to the bar of the court 
of king's bench, and the clerk of the crown having 
read the return, the attorney-general informed the 
court there was an indictment against the prisoner, 
and prayed he might be charged with it. 

Clerk of Crown.—‘‘ Algernon Sidney, hold up tly 
hand ” (which was done). 

(The indictment, which was then read, charged, 
among other overt acts of treason, writing a book 
containing these words: “‘ The power originally in 
the people of England is delegated unto the parlia- 
ment, he (the most serene lord, Charles II, now 
king of England, meaning) is subject unto the law 
of God, as he is a man, to the people that makes him 
a king,”’ etc.) 

The report proceeds : 

“How sayestthou? Art thou guilty of this high 
treason whereof thou standest indicted, or not 
guilty?” 

Colonel Sidney.—‘‘My lord, I find an heap of 
crimes put together, distinct in nature one from 
another, and distinguished by law: and I do conceive, 
my lord, that the indictment itself is, thereupon, void, 
and I cannot be impeached upon it.” 

Lord Chief Justice (Sir George Jefferies).— “* We are 
not to admit of any discourses till you answer the 
question whether you be guilty or not guitly.’’ 

Mr. Attorney-General (Sir Robert Sawyer).— “If 
he will demur, my lord, we will give him leave.” 

Colonel Sidney. — ‘I presume your lordship will 
direct me, for Iam an ignorant man in matters of 
this kind ; I may easily be surprised in it; I never was 
at a trial in my life of any body, and never read a 
law book.” 

Lord Chief Justice.—‘* Because no prisoner under 
your circumstances is to have counsel, but in special 
cases to be assigned in matters of law, the court is 
bound by their oaths, and duty of their places, that 
they shall not see any wrong done to you. But the 
business we are to tell you now is, you are to plead 
guilty or not guilty, or demur, which is a confession, 
in point of law.” 

Sidney. —‘* Under favor, my lord, there may be 
indictments that are erroneous, and if they are erro- 
neous or vicious, they are null, and ought not to be 
answered to. 

Mr. Justice Withirs.—“‘If you please to demur to 
it, you shall have liberty to make any exceptions.” 

Sidney. —“‘I do not demur; it is only exceptions 
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I think, in matters of life,a man may give in his 
exceptions to the bill and plead not guilty after- 
ward. JI am sure, in Sir Henry Vane’s case, the 
court said it, and offered him to do it, that which 
under favor I hope to do.” 

Lord Chief Justice. —‘* You must plead or demur.” 

Sidney. —‘* My lord, if I put in exceptions to the 
bill, I do not plead until those exceptions are over- 
ruled. This was in the case of Sir Henry Vane.” 

L.C. J.—“ Sir, I must tell you you nust either 
plead or demur.”’ 

ner i 2 a e& Bae * + 


Sidney then proceeds to state his objections, and 
ends by saying: “ Here I don’t find any thing speci- 
fied, or can tell upon what statute I am indicted; I 
pray I may see the record.” 

Lord Chief Justice.—‘*That we cannot do. You 
shall hear it read again if you will. If you think it 
a void indictment, demur to it if you will.” 

Sidney. —*‘ My lord, I desire you to accept of this” 
(showing a parchment). 

Lord Chief Justice. —‘* What is ii? Put in what 
plea you shall be advised, but if you put in a special 
plea, and Mr, Attorney demur, you may have judg- 
ment of death, and by that you waive the fact.” 

Sidney.— “‘ I cannot make any objection to the bill 
after I have pleaded not guilty, for I accept the bill 
thereby to be good.”’ 


% % % co 


Then, after some further conversation, the report 
proceeds : 

Cl. of Cr. — ‘‘ Art thou guilty or not guilty ?” 

Sidney. —‘“* Then pray my lord, will you tell me this 
—is it true that a man, how vicious soever the in- 
dictment is, must answer or demur to it?” 

L. C. J. —** He must, either answer or demur.”’ 

Sidney. —** Are there no exceptions to be admit- 
ted?” 

L. C. J. —** None; and if youdon’t do the one or 
the other, judgment passes as if you had pleaded 
guilty.” 

Sidney. — ** Here is a plea.”? (He opened a plea 
drawn by Serjeant Rotheram, taking exceptions to 
the indictment.) 

Mr. Justice Withirs.—‘* Will you stand by it? Con- 
sider yourself and your life; if you put in thet plea 
and Mr. Attorney demurs, if your plea be not good, 
your life is gone.” 

Sidney. —‘* Pray, my lord, give me a day to con- 
sider it.’’ 

L.C J.—‘“*No; we must not introduce new meth- 
ods of form for any body.” . o. 

Sidney. —** My lord, I do not pretend to any thing 
but what is law and due to every man upon English 
ground. I would be very sorry to do that which may 
be hurtful.” 

L. C. J.—“* You have the rule of the court. 
must do one or the other. Call him to it.’’ 

Sidney.— ‘‘ I desire this may be read’’ ( showing the 
same parchment). 

I. C. J. —* It shall not be read unless you put it in 
asa plea.” & * * * * 

Sidney. —‘‘ I only give it as exceptions to the bill.” 

Cl. af Cr. —“* Art thou guilty, or not guilty?” 


You 





Sidney. —“‘If any one should ask me any par- 
ticular thing, I could tell how to answer.” 

L. C. J. —“* He asks you a particular thing. It is 
the duty of the court to pronounce judgment if you 
do not plead.” 

Sidney. —‘* Why then, if you drive me to it, I must 
plead. * * # My lord, I am there indicted for 
conspiring the death of the king: I have not con- 
spired the death of the king. Iam there indicted 
for levying of war: I have not done that. I am in- 
dicted for having invited in others of another nation. 
I have not done that neither. I am there indicted to 
have written a seditious libel to stir up the spirits of 
the people against the king. I have not written 
any thing tostir up the people against the king.’ 

L. C. J.—“ We are not to hear all this; you must 
plead as other people, or else,in plain English, we 
will pronounce sentence.” Se A 

Sidney. — ‘‘ My lord, if you put me upon this in- 
evitable necessity, it lies upon you; I must plead 
then.”’ 

Cl. of Cr. —“* Art thou guilty or not guilty?” 

S'dney. — “* Not guilty.” 

Cl. of Cr. —“Culprit, how wilt thou be tried?” 

Sidney. — ‘‘ By God and my country.”’ 

Cl. of Cr. —‘* God send thee a good deliverance.” 

L.c. J.—“ If you be not guilty, I pray God you 
may escape.”’ 

Att.-Gen. —*‘ My lord, will you appoint a day for 
his trial, that he may take notice of it now?” 

L. C. J.—‘* What time would you have?” 

Att.- Gen. —‘* A week’s time ; do you think that will 
be enough?” 

Sidney. —‘‘ No, pray, my lord, give mea fortnight’s 
time.” 

Att.-Gen. —“‘ I won’t oppose it ”’ 

Sidney. —‘‘ In the next place, I desire a copy of the 
indictment,”’ 

L. C. J.—“ We can’t grant it by law.” 

Sidney. — ‘‘ I desire you would please to give me 
counsel,” 

L. C. J.—“ We can’t do it. If you assign us any 
particular point of law, if the court thinks it such a 
point as may be worth the debating, you shall have 
counsel; but if you ask for counsel for no other rea- 
son than because you ask it, we must not grant it.’”’ * * # 

Sidney. —‘‘ Hath not every body counsel?” 

L. C. J.—“ No.” 

Sidney. — ‘‘ I have several points of law.” 

L. C. J. —“ Tell us them.” 

Sidney. —‘* My lord, will you compel me, that am 
an ignorant man, and confess myself so, upon hearing 
my indictment for things I know not of, presently to 
raise a point of law?”’ 

L. G J.—“Itis not we that compel you, Mr. Sid- 
ney. It is the law which compels you. Weare the 
ministers of the law. It is the law says that we are 
not to allow you counsel without making your objec- 
tions, that the court may understand whether it is fit. 
It is the law says we may not allow you a copy of the 
indictment. Therefore, do not go away and say that 
we, as men sitting here, impose upon you. We sit 
here only to administer the justice of the nation,” 

Just. Withirs. — ‘Sir, you will have a fortnight’s 
time to consider of objections in law.” 
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L. 0. J.—“If you will have it read, you shall. 
Those things that you may have by law, God forbid 
but you should have the benefit of them.” 

Sidney. —“‘ I desire, my lord, to hear it read again.” 

Atty.-Gen. —‘“* Would you have it read in Latin?” 

Sidney. —‘* Yes, if you please. I do understand a 
little Latin.” 

Then the indictment was read in Latin. 

Sidney. —‘* What is that statute? ”’ 

L. 0G. J.—‘*“* When you come to your trial, Mr. 
Attorney will tell you what statute he goes upon. 
And he may give in evidence any act of parliament 
that comprehends treason.” 

Sidney. —“* Methinks he should say what statute he 
goes upon.” 

Just. Withirs. — ‘Sir, would you have a new indict- 
ment for you?” 

L. C. J. — ** He must take notice of his trial this day 
fortnight. Lieutenant of the tower, you may take the 
prisoner back again.”’ 

Here the lieutenant of the tower took away the 
prisoner. 

On the 2lst of November the trial proceeded. The 
report of it occupies some forty or fifty pages, and 
only so much of it can now be referred to as shows 
what was the nature of the administration of justice 
when the rule, that a demurrer admits the facts, was 
in its full glory. 

In the course of it, Mr. North, of counsel for the 
crown, asked a witness — 

“Pray give an account to the court of what you 
know of ageneral insurrection intended in England.’’ 

Sidney. —‘“* What he knows concerning me.”’ 

L. G J.—“* We will take care of that, that no evi- 
dence be given but what ought to be.” 

At another part of the trial one of the witnesses 
was saying, ‘“ Mr. Nelthrop told me the prisoner had 
said een 

Sidney. — ‘‘ My lord, Iam very unwilling to inter- 
rupt the gentleman ”’ — 

L. & J.—* You must not interrupt the witness ; 
go on, sir.”’ 

And so the witness went on, and said that Nelthrop 
had told him that Sidney had sent a messenger and 
some money to Scotland, under a “ cant of settling 
some business in Carolina, but the business was 
coming up about the insurrection.” 

In another instance Mr. North, for the crown, 
said : 

“The next thing we shall show shall be that the 
Scotchmen came to town.” 

Sidney. —‘* My lord, I must ever put you in mind, 
whether it be ordinary to examine men upon indict- 
ments of treason concerning me, that I never saw 
nor heard of in my life.’’ 

L. Cc. J.—“I tell you all this evidence does not 
effect you, and I tell the jury sv.” 

Ool. Sidney. — “ But it prepossesses the jury.” 

Being found guilty, Sidney was brought to the 
bar, on the 26th November, 1683, to receive his sen- 
tence, and the following extracts from the report will 
give some idea of the same. 

When asked what he had to say why sentence of 
death should not be pronounced against him, he 
raised some objection as to the jury, and added: 





Sidney. —“‘ Under favor, my lord, I presume in 
sucn 4 case as this of life, and, for what I know, con- 
cerns every man in England, you will give me a day, 
and counsel to argue it.’’ 

L. G J.—“ It is not in the power of the court to 
do it.” 

Sidney. —‘‘ My lord, I desire the indictment against 
me may be read,”’ 

L. C. J.—“*To what purpose?” 

Sidney. — ‘‘ I have somewhat to say to it.” 

L. C. J.—* Well, read the indictment.” 

Then the clerk of the crown read the indict- 
ment. 

Sidney, — “ Pray, sir, will you give me leave to see 
it, if it please you?” 

L. C. J.—‘* No, that we cannot do.”’ 

Sidney. —“*‘ My lord, there is one thing, then, that 
makes this absolutely void; it deprives the king of 
his title, which is treason by the law ‘ Defensor Fidei.’ 
There is no such thing there, if I heard right.’’ 

L. C. J.— “In that you would deprive the king of 
his life, that is in, very full I think.” 

Sidney. —“If nobody would deprive the king 
more than I, he would be in no danger. Under favor, 
there are things not to be overruled in point of life 
so easily? ”’ 

L. C. J.— ‘Mr. Sidney, we very well understand 
our duty, we don’t need to be told by you what our 
duty is,” ete. 

* * * ” ~ * 7 - * 

Sidney. — ‘‘I prayed a copy of the indictment, mak- 
ing my objections against it, and putting in a special 
plea, which the law, I humbly conceive, allowed me: 
the help of counsel to frame it was denied.” 

L. C. J. —-“ For the copy of the indictment, it was 
denied in the case you cited. * * * Don’t say, on the 
other side, that we refused your plea; I told you have 
a care of putting it in.” * * * 

Just. Withirs.— ‘We told you you might put it 
in, but you must put it in at your peril.” 

Sidney. — “‘ My lord, I would have put it in.” 

L. C. J.—“ 1 did advertise you, if you put in a plea, 
upon your peril be it,’’ ete. 

8 ® * * ee # 

Sidney. —‘*‘ When the jury thus composed was 
sworn, four witnesses, of whom three were under the 
terror of death for treasons, were produced against 
me. And they confessed themselves guilty of crimes 
of which I had no knowledge, and told stories by 
hearsay. And your lordship did promise, in summing 
up the evidence, that the jury should be informed 
what did reach me and what did not, and I do not 
remember that was done,’’ 

# # # * * * + 

L. C. J.—‘* Mr. Sidney, if you arraign the justice 
of the nation so, as though we had denied you the 
methods of justice, I must tell you you do what does 
not become you, for we denied you nothing that ought 
to have been granted. If we had granted you less, I 
think we had done more our duty. What points of 
law do you mean?”’ 

Sidney. —‘‘ That of constructive treason, my lord.” 

L. C. J.—“* We do not go upon constructive treason. 
It is plain treason within 25 Edw. 8.” 

Sidney. — “ Is writing an act?”’ 
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L.G J.—“ Yes. It is agere.” 

Proclamation made for silence. 

Mr. Bamfield. —“‘ Sir, I pray you to hear me one 
word as amicus curiz. I humbly suppose your lord- 
ship will not give judgment if there be material defect 
in the indictment. As the clerk did read it he left out 
‘ Defensor Fidei,’ which is part of the style of his 
majesty.” 

L. C. J.—“* We have heard of it already. 
you for your friendship, and are satisfied. 

“Mr, Sidney, there remains nothing for the court 
but to discharge their duty in pronouncing that judg- 
ment the law requires to be pronounced against all 
persons convicted of high treason; and I must tell 
you, that, though you seem to arraign the justice of 
the court and the proceeding —”’ 

Sidney. —‘‘ I must appeal to God and the world. I 
am not heard,” 

L. CG. J.—“* Appeal to whom you will; I could wish 
with all my heart, instead of appealing to the world 
as though you had received something extreme hard 
in your case, that you would appeal to the great God 
of heaven, and consider the guilt you have contracted 
by the great offense you have committed,” ete., ete. 

And finished by pronouncing this sentence: 

“That you be carried hence to the place whence you 
came, and from thence you shall be drawn upon an 
hurdle to the place of execution, where you shall be 
hanged by the neck, and being alive, cut down, your 
privy members shall be cut off and burned before 
your face, your head severed from your body, and 
your body divided into four quarters, and they to be 
disposed of at the pleasure of the king. And the God 
of infinite mercy have merey upon your soul.” 

Sidney. — ‘* Then, O God! O God! I beseech thee to 
sanctify these sufferings unto me, and impute not my 
blood to the country nor the city through which I am 
to be drawn. Let no inquisition be made for it, 
but if any, and the shedding of blood that is innocent 
must be revenged, let the weight of it fall only upon 
those that maliciously persecute me, for righteous- 
ness’ sake.”’ 

L. C. J.—“ I pray God work in you a temper fit to 
go unto the other world, for I sce you are not fit for 
this.” 

Sidney. — ‘* My lord, feel my pulse (holding out his 
hand), and see if I am disordered. I bless God I 
never was in better temper than I am now.” 

Then the lieutenant of the tower carried back his 
prisoner. 

Thus ended this famous trial, remarkable for its 
resemblance to that which has occasioned this recur- 
rence to it in two respects, for its rigid adherence to 
the doctrine of an admission of guilt as flowing from 
raising a question of law, and its humane attempt of 
the court to soften its severity by warning the prisoner 
beforehand that he could raise the question of law 
only at the peril of his life or liberty. 

But the whole significance of this case—the par- 
allel of which in our day we are considering — cannot 
well be conceived without adverting to the offense 
for which Sidney was ‘convicted of high treason 
and executed. 

The indictment charged that he “ did make, com- 
pose and write a certain false, seditious and traiterous 
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libel, in which said false, seditious and traitorous 
libel, arnong other things, is contained as followeth in 
these English words, viz.: ‘* The power originally in 
tke people of England is delegated unto the parlia- 
ment, he (the most serene lord, Charles 2d, now king 
of England, meaning) is subject unto the law of God, 
as he is, a man, to the people that makes him a king. 
The law sets a measure unto that subjection, and the 
parliament judges of the particular cases, thereupon 
arising: he must be content to submit his interest 
unto theirs, since he is no more than any one of them 
in any other respect than that he is, by the consent 
of all, raised above any other. If he doth not like 
this condition, he may renounce the crown: but if 
he receives it upon that condition (as all magistrates 
do the power they receive) and swear to perform it, 
he must expect that the performances will be ex- 
acted, or revenge taken by those he hath betrayed. 
We may, therefore, change.or take away kings, with- 
out breaking any yoke, or that is made a yoke which 
ought not to be one. The injury is therefore in making 
or imposing, and there can be none in breaking it.’’ 

In reference to this language, Lord Jefferies 
charged the jury: 

“ Another thing which I must take notice of to 
you in this case, is to mind you how this book con- 
tains all the malice and revenge and treason that 
mankind can be guilty of. It fixes the sole power in 
the parliament and the people. * * * The king, it 
says, is responsible to them, the king is but their 
trustee: that he had betrayed his trust, he had mis- 
governed and now he is to give it up, that they may 
be all kings themselves.”’ 

“Gentlemen, I must tell you, I think I ought more 
than ordinarily to press this upon you, because I 
know the misfortune of the late unhappy rebellion, 
and the bringing the late blessed king to the scaffold 
was first bezun by such kind of principles: they 
cried, he had betrayed the trust that was delegated to 
him from the people.” 

In some conversation which ensued, when Sidney 
was brought up for sentence, this occurred : 

Sidney. — “* My lord, I conceive this, too, that those 
words that are said to be written in the paper, that 
there is nothing of treason in them.” * * * * ‘ 

L. CG J.—‘* There is not a line in the book scarce 
but what is treason.” 

Just. Withirs.—‘‘I believe you don’t believe it 
treason.” 

L. C. J.— “That is the worst part of your case. 
When men are riveted in opinion that kings may be 
deposed, that they are accountable to their people, 
that a general insurrection is no rebellion and justify 
it, it is high time, upon my word, to call them to ac- 
count.” 

In Sidney’s petition to the king, after he had been 
sentenced he said: 

“ Eight or nine important points of law did here- 
upon arise: upon which your petitioner, knowing 
his weakness, did desire his counsel might be heard 
or reserved to be found specifically: but all was 
overruled by the violence of the lord chief justice, 
and your petitioner so frequently interrupted that 
the whole method of his defense was broken, and he 
uot suffered to say the tenth part of what he eould 
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have alleged in his own defense: so the jury was hur- 
ried into a verdict which they did not understand.” 

When Sidney was brought out to be executed he 
delivered to the sheriff a paper, which contained, 
among other things these words : 

“Tam persuaded to believe that God had left na- 
tions unto the liberty of setting up such government 
as best pleased themselves ; 

“That magistrates were set up for the good of na- 
tions, not nations for the glory and honor of magis- 
trates. 

“That the right power of magistrates in every coun- 
try was that which the laws of that country made it 
to be; 

“ That those laws were to be observed and the oath 
taken by them, having the force of a contract be- 
tween mgistrates and people, could not be violated 
without danger of dissolving the whole fabric.” 

And he ended that paper with a prayer to God, 
among other things saying, “‘ grant that I may die glo- 
rifying thee for all thy mercies, and that at the last 
thou hast permitted me to be singled out as a witness 
of thy truth; and,even by the confession of my 
opposers, for that old cause in which I was from my 
youth engaged, and for which thou hast often and 
wonderfully declared thyself.’ 

In his “ APOLOGY OF ALGERNON SIDNEY IN THE 
DAY OF HIS DEATH,” published among his works in 
1772, he used this language: 

* The bill being found, I was immediately hurried 
tothe bar, through a strong guard of soldiers, to be 
arraigned. The bill was read in English and in 
Latin. I found it to be very long, perplexed, con- 
fused, and containing a heap of crimes distinct in 
nature, etc. ; * * # hereupon I desired the advice of 
counsel! to frame exceptions against the bill: * * * * 
but all was refused, without any other reason than 
the will of the judges. I then desired counsel to 
frame a special plea, opening as well as I could the 
scope of it, but could obtain nothing; and lastly, when 
I offered a special plea ready engrossed, the court 
would not receive it, unless it might be peremptory, 
declaring if it were overruled I should be no further 
heard, ete.” * * * Being driven upon these extremities 
by the violence and fraud of the chief justice, who 
threatened that judgment of treason should be im- 
mediately entered if I did not come to the general 
issue, I was forced to plead not guilty,” ete. 

Add this extract further from the Apology, and we 
have enough of the case to know in what atmos- 
phere can live most fittingly the fiction of an ad- 
mission of guilt upon interposing a demurrer : 

“When the jury brought in their verdict, I de- 
sired to examine them seriatim, whether every one of 
them had found me guilty, before it was recorded 
*** but the chief justice would not hear me! 

Many of the matters then denied to the accused 
have now become matters of right. Now, an impar- 
tial selection of the jury, a copy of the indictment, 
the aid of counsel, and the polling of the jury on 
rendering their verdict, are matters of right. Do the 
violence and brutality of the court, and an implied 
admission of guilt from raising a question of law 
still survive to taint the administration of justice in 
our days? 





GULIAN C. VERPLANCK. 


The name of Gulian C. Verplanck is familiar to most 
lawyers who have had occasion to examine the reports 
of the decisions of the old court for the correction of 
errors of this state, but we presume there are few 
who know any thing of him further than may be 
gathered from these reports. 

We have before us a pamphlet containing a most 
admirably written biographicai address on Galian C, 
Verplanck, delivered before the ‘‘ Century Club,” by 
Charles P. Daly, LL.D., chief justice of the court of 
common pleas of New York, and from it we have 
condensed the following outiine of that portion of Mr, 
Verplanck’s life most likely to interest our readers. 

Gulian C. Verplanck was born in New York, in 1786, 
and was a descendant of Abraham Isaacson VerPlanck, 
one of the founders of the city of New York. He 
graduated at Columbia college in 1801, studied law in 
the office of the celebrated Edward Livingston, and 
was admitted to the bar by Chancellor (then chief jus- 
tice) Kent, in 1807, at the age of twenty-one. In the 
year following he had an office as an attorney at law 
at 51 Wall street, and kept one for some years there- 
after in Pine street; but his career at the bar seems 
not to have been brilliant, as “‘ he was never known 
to have tried or argued a cause in court except a case 
of his own.’”’ He took a prominent part in the polit- 
ical affairs of the time, first as a federalist, afterward 
as a democrat, but always as a bitter opponent of 
De Witt Clinton. In 1825 he was elected to congress as 
a representative from the city of New York, and con- 
tinued to be a member of the house of representatives 
for eight years. Mr. Verplanck devoted much of his 
leisure to iiterary matters, and was the author of a 
number of essays and pamphlets which attained con- 
siderable celebrity at the time. 

The only production of his pen that it is germane to 
our purpose to notice, was an ‘* Essay on the Doctrine 
of Contracts,” ete., the origin, nature and object of 
which are thus described by Judge Daly: 

“His attention was attracted by the want of com- 
mercial morality in that period of wild speculations 
and fluctuations in value which preceded the panic 
of 1825, and the legal rules by which contracts for the 
buying and selling of merchandise are governed, 
which, as he conceived, were insufficient to secure 
that integrity in trading which he deemed indispen- 
sable to a commercial people. Accordingly, in 1825, 
he published a volume called an ‘Essay on the 
Doctrine of Contracts as affected in Law and Morals 
by Concealment, Error, or Inadequate Price.”” What- 
ever may be the judgment of lawyers upon the 
modifications he proposed in the rules upon this 
branch of the commercial law, there can be but one 
opinion in respect to the legal learning displayed in 
the work, and upon the ability with which it is writ- 
ten. It would have produced at the time a marked 
impression, had its author been an eminent lawyer or 
judge, but, emanating from one unknown in the 
practice of the law, it appears to have attracted but 
little attention, It was, moreover, most unjustly 
assailed by the editor of a law journal then published 
in the city of New York, who, so far as it related to 
the law, spoke of it with the utmost contempt, and, as 
an ethical treatise, pronounced it of no value. He 
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recommended those who had not bought it to leave 
it untouched upon the bookseller’s shelves, and those 
who had, to let it lie upon their tables with its leaves 
uneut. It may be doubted, from his remarks, if the 
writer had ever read it, and the whole article bears 
internal evidence of having been written by a personal 
or political enemy. The reviewer was answered by 
William Sampson, a lawyer of some literary notoriety 
at the time, whose praise of the work, at least among 
lawyers, was probably as detrimental as the other 
writer’s abuse; for Sampson, in public addresses, in 
pamphlets, and in newspaper articles, had indulged 
for years in an indiscriminating denunciation of the 
whole system of the common law, a course as extreme 
and as unreasonable as the iegal bigotry of those who 
consider it the perfection of human reason, and as 
beyond the possibility of improvement. 

“One of the leading objects of this work was to 
bring about some modification of the rule of caveat 
emotor, by which, in the event of any defect in the 
article sold, the loss is upon the buyer, unless he has 
bought upon an express warranty, or the seller has 
been guilty of fraud. He urged with great force the 
unjust extent to which this rule had been carried, and 
gave many illustrations cf cases in which it would 
be to the benefit of commerce, entirely practicable and 
certainly just, to impose the loss upon the seller; and, 
having been engaged for many years in the chief com- 
mercial city of the Union, in the discharge of duties 
involving the practical application of this legal rule, I 
am en:bled to say that the law is coming round to the 
recognition of some of the very distinctions insisted 
upon in this derided book; and, I may add, as the 
result of my experience, that, if a more strict and just 
rule had been applied, we should, I think, have bad 
a higher standard of morality in buying and selling, 
without any diminution of our commercial prosperity 
as a people.”’ 

In 1833 Mr. Verplanck was elected to the state sen- 
ate, in which he served four years. His career as a 
senator is thus described by Judge Daly: 

“Tt (the senate) was then a body combining legisla- 
tive and judicial functions, the members of which, in 
addition to forming a co-operative branch of the legis- 
lature, sat also as a court of errors to review the decis- 
ions of the supreme court and the court of chancery. 
Of his legislative labors, my limits will allow me only 
to refer to his masterly speech upon the reform of our 
judicial system, a speech which gave the death-blow 
to our court of chancery. It exhibits how profoundly 
he had studied our judicial system, and that of Eng- 
land and of other countries ; how fully he understood 
their defects, and how clearly he comprehended the 
improvements that could be made. It will suffice to 
say, that some of the most valuable changes adopted 
by the constitutional conventions of 1846 and 1868 
were suggested in this speech; and I may add that 
our system would have been more harmonious and 
perfect had they followed his sagacious advice in some 
other features. 

In the court of errors he occupied from the begin- 
ning a commanding position. In the first case that 
was argued after he became a member of the court 
(Salitus v. Everett), he delivered the leading opinion 
upon a most embarrassing and difficult question of 
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commercial law, an opinion frequently cited with 
approbation by judges, and followed in other states 
and in England. In the ome hundred and seven cases 
decided while he was a member of the court, he wrote 
opinions in seventy-one, an unusual proportion when 
the importance and difficulty of the questions are con- 
sidered that come before a court of last resort. These 
opinions, which were perspicuously and elegantly 
written, were not simply his conclusions, but elabo- 
rate judgments, founded on the closest investigations 
of the questions submitted, the most careful and 
exhaustive examination of authorities, and a practi- 
cal, comprehensive, and familiar acquaintance with 
legal rules and principles, even those of the most 
technical kind, It was, as it might well be, a matter 
of astonishment that a man who had never sat before in 
a court of justice — who never argued or tried a cause 
for a client in a court in his life—should at once 
take such a position as this in the highest judicial tri- 
bunal of the state, and hold it during the entire pe- 
riod that he continued to be a member of it. In fact, 
he was the controlling power, for, whenever the chan- 
cellor differed from him, he invariably carried the 
court, and the weight that was attached to his opin- 
ions may be inferred from the fact, that, during the 
four years that he served, itis only in three instances 
that his vote is found recorded with the judges who 
voted in the minority.” 

In a note, Judge Daly gives the following reference 
to some of the cases in which Mr. Verplanck wrote 
opinions: 

“The opinions he delivered will be found from 
vols. xx to xxvi of Wendell’s Reports; and, that 
some estimate may be formed of their extent and 
value, I will briefly enumerate some of the most 
important, viz.: His learned opinion in Thompson 
v. The People, upon the true nature of franchises in 
this country, the right to construct bridges over nay- 
igable streams, and the limits of the writ of quo war- 
ranto. His exhaustive examination of the whole 
structure of our state and federal government, in 
Delafield v. The State of Indiana, upon the question 
whether a citizen of this state could maintain an 
action against one of the states of the Union. His 
admirable exposition of the reasons upon which the 
doctrine of prescription, or rights established by*cus- 
tom and long usage, is founded, in Post v. Pearsall. 
On the interpretation of technical legal terms, in Lov- 
ett v. Pell, His admirable survey of the whole law 
of marine insurance, and of the principles upon 
which it rests, in the American Insurance Company 
v. Bryan. The right which the owners of the adjoin- 
ing soil have in the beds of rivers, involving a lengthy 
examination of the law of navigable rivers and fresh- 
water streams, in Hempshall’s Case; a most mas- 
terly opinion, in which the whole court concurred. 
His opinion in Smith vy. Acker, in which he carried 
the court against the chancellor, and overturned 
all the previous decisions of the supreme court, 
on the right of a jury, upon an uncontradicted 
state of facts, to decide whether there was or not 
a fraudulent intent in a mortgage of personal 
property, the supreme court having uniformly 
held that the question of fraudulent intent, upon 
an undisputed state of facts, was a question of 
law for the judge and not for the jury. His control- 
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ling opinion in the great case of Alice Lispenard, upon 
the amount of mental capacity necessary to make a 
will, affecting an immense amount of property in the 
city of New York. Upon the law of personal trusts, 
in Darling v. Rogers. Of joint banking corporations, 
in Warner v. Beers; of partnership, in Vernon v. 
The Manhattan Company. On the right of an advo- 
cate to maintain an action for his fees, in Stephens v. 
Adams. Upon the law of the delegation of trusts, in 
Lyons v. Jerome. Upon the fraudulent hypotheca- 
tion of vessels and the obligation of bottomry bonds, 
in Cole v. White, an opinion of great length and of 
great ability. His opinion maintaining the power of 
the chancellor to compel the payment of taxes where 
there is no adequate remedy at law, in Durant v. The 
Supervisors of Albany. Upon the law of fire insur- 
ance, in The Mayor of New York v. Pentz. The law 
of libel, in Ryckman vy. Delavan. Upon erasures in 
deeds and instruments under seal, in Brown v. Kim- 
bal. His exposition of the whole law of lien, in Faile 
v. White, and his opinion upon the liability of a city 
to pay for a building which was blown up by order 
of the authorities to stop a conflagration, in Stone v. 
The Mayor of New York. In Hoe v. Acker, the court 
of errors afterward qualified their previous decision ; 
and, in the great case of Alice Lispenara, the correct- 
ness of Mr. Verplanck’s conclusion has been doubted. 
With these two exceptions, however, so far as I know, 
the soundness of his numerous opinions has never 
been questioned.” 


———~ ++ o- > — 


CURRENT TOPICS. 


The governor of Michigan urges the legislature to 
provide for a new compilation and revision of the 
laws of that state. The last revision was made in 
1857, since which time the general statutes have 
undergone many and marked changes. The gover- 
nor suggests that a sum nearly sufficient to defray 
the expense of revising and publishing might be 
realized from the sales of the book. 


The governor of Pennsylvania calls the attention of 
the legislature to the peculiar effect of an act passed 
in 1369, allowing writs of error in cases of murder and 
voluntary manslaughter. Under the provision of this 
act, the defendant is entitled toa writ as a right, with- 
out alleging error, at any time within seven years 
from the conviction, according to the practice in civil 
eases. The governor declares that the result is, that 
he is practically compelled to withhold the warrant 
for execution until the seven years have expired, as, 
if issued before that time, it may be superseded by a 
writ of error. 

We have heretofore (vol. 2, p. 161) given, under the 
title, “A Curiosity of Crime,” a history of the trial 
of one Edward H, Rulloff, for the abduction and 
murder of his wife and child. The circumstances of 
that case rendered it one of the most peculiar and 
interesting in criminal annals. It will be remem- 
bered that the wife and child both disappeared during 
one night, in 1842, and were never afterward seen. 
Rulloff was tried for the murder, and convicted. But, 
on appeal to the court of appeals, this judgment was 








reversed and a new trial ordered, on the ground that 
the corpus delict. had never been proved. The fur- 
ther prosecution of the indictment was abandoned, 
and Rulloff disappeared. He now re-appears, as 
defendant, in a murder trial that promises to be 
almost as interesting as that in which he first figured. 
In August last, a store in Binghamton was entered by 
three burglars during the night; two clerks sleeping 
therein were awakened. An encounter took place, 
and one of the clerks was shot. The burglars fled, 
In less than half an hour the town was aroused, and 
hundreds of men were searching for the perpetrators 
of the deed. Shortly after, a man of singular appearance 
was seen walking on the railroad track; he was com- 
manded to stop, but refused, and, sheltered by a pass- 
ing train, disappeared. Two hours later he was found | 
secreted in an outhouse near the railroad. This man 
had a deformed foot. In the store where the burglary 
and murder had been committed was found a pair 
of shoes left by the burglar, one of which exactly 
fitted and conformed to the deformed foot. The man 
was recognized by Judge Balcom and others as 
Edward H. Rulloff. The other two burglars were 
drowned in the river in attempting to cross it, and on 
their dead bodies were found papers which clearly 
connected them with Rulloff. One of them and Rul- 
loff had lived together in New York fora long time 
past. In Rulloff’s room in New York was found a 
manuscript philological work of great labor and 
research, in the handwriting of the prisoner. Rul- 
loff was formerly a physician, but seems latterly to 
have devoted himself to the study of the law. At the 
trial he cross-examines some of the witnesses and 
frequently argues exceptions to evidence. His coun- 
selare Mr. George Becker and Mr. Charles H. Beale, 
of Hudson. Mr. Justice Hogeboom is the presiding 
justice of the court. 

The governor of Indiana, in his message to the 
legislature, says the divorce laws of that state, and 
the lax manner in which they have been administered 
by some of the courts, “ have given Indiana a notoriety 
that is by no means enviable. The causes for which 
divorces may be granted, under the existing statutes, 
are as follows, viz.: 1. Adultery; 2. Impotency; 
3. Abandonment for one year; 4. Cruel treatment of 
one party by the other; 5, Habitual drunkenness of 
either party; 6. The conviction, subsequent to the 
marriage, in any country, of either party of an infa- 
mous crime; 7. Any other cause for which the court 
shall deem it proper that a divorce should be 
granted.” The governor does not urge any objec- 
tion to the first six causes, except to the fourth, which 
he thinks should read, “cruel and inhuman.” The 
seventh cause, however, he declares to be “at war 
with the fundamental idea and elementary definition 
oflaw. On the subject of granting divorces to citizens 
of other states the governor says: 

“The facility with which citizens of other states, 
after a pretended residence in this, can and do procure 
divorces in our courts, and then return to their homes 
from which they fled for that very purpose, is a re- 
proach to the civilization of the age, and a breach of 
that comity which should be scrupulously observed 
between sister states of the same great republican 
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family. Under the present statute a divorce may be 
obtained in this state, where both the plaintiff and the 
defendant, at the time of the rendition of the decree, 
are resident citizens of another state. True, the appli- 
cant must have been a resident of the county in which 
he commenced suit at the date of the filing of his 
petition, and he must have been a resident of the 
state for one year prior to that time; but the year 
having elapsed, and the petition being filed, his resi- 
dence may then cease, he may return tothe state from 
which he came, and his application for a divorce will 
be none the less successful by reason of his departure. 
Such a statute must be highly appreciated by divorce 
seekers from other states, who cannot afford to keep 
up the appearance of a residence in this for more than 
one year, but it is not calculated to give citizens of 
Indiana a very exalted idea of the righteousness or 
wisdom of the legislation of their own state. Even 
permanent residents of our own state, who apply for 
divorces, are favored by our practice above plaintiffs 
in other actions. The defendant in every other action 
purely personal, if a resident of the state, must be 
sued in the county of his residence, but in divorce 
cases the applicant has a right to sue in the county 
in which he resides, and he can change his residence 
to attain success abroad, when failure would be cer- 
tain at home. 

“T therefore recommend that the clause of the stat- 
ute which authorizes divorces for any cause that the 
court may deem sufficient be repealed, and that the 
clause making cruel treatment a good cause of divorce 
be so amended as to require the treatment to be cruel 
and inhuman, or cruel and barbarous, I further 
recommend that the practice in divorce cases be so 
amended as to embrace the following provisions, viz. : 

“1, Requiring the defendant, when a resident of the 
state, to be sued in the county of his or her residence. 

“2. Requiring the plaintiff not only to have been a 
resident of the state for one year prior to the filing of 
his petition, but that he should continue to reside in 
the state during the pendency of the suit and until 
the case is tried. 

“3. Vesting in the circuit courts exclusive jurisdic- 
tion of applications for divorce. 

“4, Requiring the petition, in every divorce case, to 
show where the causes of divorce relied on happened 
or accrued, and where the applicant resided at the 
time ; and, if they happened or accrued elsewhere than 
in this state, and at a time when the plaintiff was not 
aresident of this state, that no divorce shall be granted, 
unless it be alleged in the petition, and proved on the 
trial, that matters so relied upon would be a good 
cause of divorce by the laws of the state, place or 
jurisdiction within which the same happened or 
occurred. 

“5, Requiring the allegations as to the place where 
the cause or causes of divorce relied upon accrued, 
and the place of residence of the plaintiff at the time 
of their accruing, to be verified by affidavit appended 
to the petition, and, also, to be proved on the trial, 

“With such amendments as these, we might well 
hope that Indiana divorces would soon cease to be 
advertised, in any of the Atlantic cities, as marketable 
commodities, and that refugees and fugitives from 
the justice of other states would no longer come to 





Indiana in quest of divorces, to be used, on their 
return to their homes, as licenses to violate the laws 
of our sister states.” 


One Mr. Henry Wehle read a paper, a few evenings 
since, in New York, before the “ Liberal Club,” on the 
“utility of oaths in judicial proceedings,” in which 
he attempted to show, that oaths in judicial proceed- 
ings were a “useless formality.” His conclusions 
were founded on the argument, that, ifa man wanted 
to lie, he would lie just as quickly after having taken 
an oath as he would before; and that, if a man wanted 
to tell the truth, an oath would not help him. Such 
an argument is termed, we believe, in logic petitio 
principii, or a begging of the question. Mr. Wehle 
would have devoted his time more usefully if he 
had set forth the necessity of oaths being admin- 
istered in an intelligible manner, An oath, as usually 
administered to witnesses and jurors, is about as intel- 
ligible as the incantations of an Indian “ medicine 
man,’ and whatever solemnity is presumed to be 
attached to it is swallowed up in the jargon in which 
it is pronounced. 


Judge Rosekrans, of the supreme court, fourth 
judicial district, has just delivered an opinion at 
special term, in one of the many “ Erie suits,” which 
contains more “plain words” than ever emanated 
from the celebrated “truthful James.’’ The action 
was that of Thompson et al. v. The Erie Railway 
Company, to recover plaintiffs share, as preferred , 
stockholder, of the net earnings of the Erie road. 
The decision of Judge Rosekrans was upon a motion 
to strike out the defendant’s answer as sham and frivo- 
lous, and for judgment thereon. In the opinion, 
which is of such length as to preclude our reproduc- 
ing it, the learned judge goes into a very elaborate 
review of the history of the financial management of 
the Erie road, and of the conduct of its officers, 
agents, attorneys, etc. On the conduct of the defend- 
ant’s attorneys in that and other litigations, the 
judge is particularly severe, and appears to be of 
opinion that ‘‘ for ways that are dark, and for tricks 
that are vain,’ they are even more peculiar than the 
“heathen Chinee.’’ After mentioning a number 
of instances in which the defendant’s attorneys 
had procured orders extending the time to answer 
on affidavits stating that ‘the professional engage- 
ments of the defendant's attorneys had been so 
numerous and pressing, that they had been una- 
ble to examine the complaint, and to prepare a 
proper and suitable answer thereto,” the judge 
says: “J think it required less of professional 
skill, and less time, to prepare this answer, than was 
required for the preparation of either of the eleven 
affidavits upon which the eleven extensions, of 
twenty days each, to answer, were obtained, and 
the obtaining of each of the extensions.’’ The defend- 
dants had put in, as part of their answer, a general 
denial to certain portions of the complaint, and with 
this general denial the judge deals on the “ negative 
pregnant”’ principle. To illustrate, we quote: ‘ the 
denial that the net earnings of the company during 
the year 1869, amounted to fully enough to pay to the 
holders of preferred stock the dividend promised and 
agreed to be paid (seven per cent per annum), con- 
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tains an implication that they were sufficient to pay 
6.99-100 per cent.’”’ And finally, the denial is pro- 
nounced, “ evasive, insufficient, tricky.’ Other parts 
of the answer are pronounced frivolous, partly be- 
cause “ neither subdivision commences with a nomi- 
native verb; neither subdivision commences with 
the words ‘ the defendant alleges, or states, or avers.’”’ 
Several affidavits of one of the defendant’s attorneys, 
and others are pronounced “scandalous, imperti- 
nent,” and vituperative, and are ordered not to be filed 
or returned upon appeal. The judge finally raps his 
judicial brethren over the knuckles in the manner 
following: 

“The property of the corporation has been treated as 
if it belonged absolutely to the trustees, The action of 
the courts and of judicial officers have given counte- 
nance to this novel and monstrous doctrine. Instead of 
being ustute to devise and prompt to apply remedies for 
the relief of the members of this corporation, almost 
every effort on their part for an accounting and relief 
has been met by orders to stay proceedings, and an order 
of injunction procured by evasion and subterfuge. This 
course of proceedings has resulted in a deep and abiding 
reproach upon the administration of justice. It is high 
time that those who administer the law should return to 
the ancient paths.”’ 

At the risk of being committed for contempt of 
court, we must express the opinion, that the greater 
portion of the opinion is “ obiter dicta,” 





GENERAL TERM ABSTRACT. 
FIRST DEPARTMENT. 
New YORK CoMMON PLEAS—DECEMBER TERM, 1870. 


APPEAL, 

1, Action was brought to recover upon a policy of marine 
insurance. The defendant made a motion at special term 
to strike out certain allegations contained in the com- 
plaint as irrelevant. Motion was denied, and defendant 
appealed. Jield, that the order appealed from did not 
involve the merits of the action, or any part thereof— the 
only grounds alleged for striking out the matters com- 
plained of being their irrelevancy. Nor does it affect a 
substantial right of the defendant within the meaning 
of the code, as the denial of the motion lay entirely in the 
discretion ofthe judge at special term. Appeal dismissed. 
Hughes v. The Mercantile Ins, Co. Opinion by Loew, J. 

2. Where a conflict of testimony exists, it is the prov- 
ince of the jury to weigh its credibility, and to pass judg- 
ment upon it, and their verdict will not be set aside, unless 
it satisfactorily appears that the finding was such an 
obvious disregard of the weight of evidence as to create 
conviction in the mind of the appellate court that it must 
have proceeded from passion, prejudice, corruption or 
palpable mistake. Duncan et al. v. Baile. Opinion by 


Robinson, J. 
Also, see Marine Court. 


CONTRACTS. 

One Dix came to plaintiff, and said that he wanted a 
coat and vest, for which defendant would pay. The 
plaintiff thereupon made the coat and vest, and deliv- 
ered them to Dix, and sent the bill todefendant. On the 
presentation of the bill, defendant said that he owed Mr. 
Dix for a coat and vest, and that if plaintiff would get 
Dix’s signature to the account, as correct, he would pay 
it. The plaintiff then procured Dix’s signature to the 
bill, and presented it again to defendant, who declined to 
pay, alleging that he had settled with Dix personally. 
The origin of the indebtedness was the loss by defendant 





of some wager with Dix. Judgment below for plaintiff, 
from which an appeal. Held, that there was no evidence 
that the defendant, in any way, authorized Dix to make 
such an agreement for him, and that the promise of the 
defendant was entirely without consideration, and he 
cannot be held. Judgment reversed. Cooper v. Riviarde, 
Opinion by J. F. Daly, J. 


Also, see he Rebellion. 
COSTS (ADDITIONAL ALLOWANCE). See Divorce. 


DIVORCE. 


Allowance for counsel fees can be inserted in final decree. — 
This action was brought to obtain a decree of separation. 
Before issue was joined, an order was made allowing the 
plaintiff alimony ‘“ pendente lite,’ and also the sum of 
$250 toward defraying her necessary costs, expenses, and 
counsel fees. The action was never tried. The plaintiff 
made overtures of settlement, which were acceded to by 
the defendant, but the plaintiff's attorney refused to con- 
sent to a discontinuance of the action, unless defendant 
would pay him an additional counsel fee. Upon affida- 
vits stating these facts, defendant moved for an order to 
discontinue and settle the action. Upon such motion 
being heard, it being made to appear that the parties had 
agreed to a settlement of the case, a decree was entered, 
on motion of defendant's attorney, in accordance with 
the terms of the settlement, and in that decree the court 
granted an additional allowance of $750, by way of coun- 
sel fee to plaintiff’s attorney. From that part of the 
decree granting the additional allowance this appeal is 
taken upon two grounds, viz.: First, because the court 
had no power to insert an allowance for counsel fees in 
the final decree of separation ; and, second, because the 
allowance is excessive. The language of the statute is: 
“In every suit brought, either for a divorce or separation, 
the court may, in its discretion, require the husband to 
pay any sums necessary to enable the wife to carry on 
the suit during its pendency,” ete. Ze/d, that the court 
has power to make an allowance to counsel for past ser- 
vices, and that the fact that such an allowance is inserted 
in the jinal decree does rot take away the power of the 
court tomake it. At the time the allowance is made by 
the court the action is still pending, and cannot be said 
to be finally determined, not only not until after the 
entry of the final decree, but also not until the right to 
appeal therefrom has been lost. The amount of the allow- 
ance was entirely in the discretion of the judge who 
directed the entry of the judgment. Judgment affirmed. 
Green v. Green. Opinion by Van Brunt, J., delivered 
January 3, 1871. 


EXECUTION. See Marine Court. 


LANDLORD AND TENANT. 

What amounts to rescission and eviction. —One Journeay 
leased certain premises to Garbade, who sublet a part 
of them to defendant. Pending the lease, Journeay sold 
the premises to plaintiff, and Garbade surrendered his 
lease to plaintiff, and assigned to him all rents due, and 
to become due, from any subtenants during their sub- 
tenancy. 

Defendant on the 26th January assigned his sublease 
to X. & Y., and the rent thereon was paid to July Ist. 
On July 3d the premises so sublet were vacated. On the 
14th July, plaintiff, without notice to, or knowledge of 
defendant, rented the premises which had been so va- 
cated, to another tenant for a less sum than that reserved 
by Garbade in his sublease to defendant. 

The said tenant then entered, and plaintiff collected 
the accruing rent, and this suit was brought for the defi- 
ciency. The answer alleged eviction, surrender and 
acceptance of another tenant. Judgment for plaintiff, 
and appeal. 

The lease to defendant by Garbade did not reserve to 
the landlord any right in case the premises became 
vacant to re-enter and lease for the benefit of the lessee. 
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Held, that no such right of quilified re-entry exists at 
common law, without special agreement, or without 
notice to the tenant of an intention to re-enter and sub- 
lease on his account, The re-entry of the landlord, and 
the re-letting by him, dispensed with a formal surrender 
on the part of the tenant, and operated as a rescission of 
the lease, a determination of the tenancy, and an evic- 
tion of the defendant. Judgment reversed. Renn v. 
Diedrich. Opinion by Robinson, J. 


MARINE COURT OF THE CITY OF NEW YORK. 


1. Executions were issued out of this court after 
transcripts filed in county clerk’s office of judgments 
obtained in the marine court. It appeared that the 
actions in the marine court were, after issue joined, 
referred by a judge of that court to a referee, to hear and 
determine all the issues, such reference to proceed on 
one day’s notice without the consent of and after oppo- 
sition by the defendant. The reference was stayed by 
order of the marine court before it had been commenced ; 
such stay was vacated the same day it was granted and 
a further order made that the reference should proceed the 
next day at9o’clock. Between half-past eight and nine 
o’clock of last named day, a copy of the last named order 
was served on a clerk in charge of defendant's attorney's 
office, and at 9 o’clock the plaintiff proceeded, on defend- 
ant’s failure to appear before the referee, proved his case, 
took his report, entered up his judgment, filed his tran- 
scripts, and issued his executions, all on same day. De- 
fendants made no motion in marine court to open the 
default, took no appeal from the judgments, but on the 
same day obtained an order from the special term of this 
court, vacating and setting aside the executions, Appeal 
from this order, Held, that the order of reference in the 
marine court was irregular. That court has no power to 
refer issues, unless the trial will require the examination 
of a long account, and no necessity for proving any 
account herein is disclosed, The court had no power to 
direct the court to proceed on one day’s notice. The 
statute requires not less than two, and the defendant 
cannot be deprived of his statutory right to full notice, 
unless he waives it, or unless conditions are imposed on 
him on granting hima favor. The remedy of the defend- 
ants for the irregular order of reference is an appeal to 
the general term of the marine court. Order of special 
term should be modified so as to require plaintiffs to 
stipulate that defendants should take an appeal from 
judgments to general term of marine court without 
objection by plaintiffs, and with the determination of 
such an appeal, plaintiff’s proceedings on the executions 
will be stayed. Leland v. Smith; Darling v.Same. Opin- 
ion by J. F. Daly, J. 

2. No power exists in the marine court before a single 
judge to open a default taken before a referee. Ib. 


PARTNERSHIP. See The Rebellion, 


PRACTICE. See Marine Court. 


PILOTS. 


Their rights under laws of 1853 and 1857. — The plaintiff was 
a pilot, duly licensed by the board of commissioners of 
the state, and, as defendants’ vessel was leaving for San 
Domingo, offered his services as pilot, to the master and 
owners, but they refused to employ him, and the vessel 
went to sea without any pilot of the port. Suit for pilot- 
age fees, and judgment for plaintiffs. 

The right to recovery was contested on the sole ground 
that the state legislature ‘to provide for the licensing 
and government of the pilots,’ ete. (Law of 1853, ch. 467, 
p. 921, with the amendatory acts of 1854, ch. 196, p. 459; of 
1857, ch, 243, p. 500; of 1883, ch. 412, p. 705; of 1865, ch. 137, 
Pp. 244), so far as they related to sea-going steam vessels 
(including the defendants’ vessel), was superseded and 
repealed by the act of congress, passed July 25th, 1866, 
which provided, that “ every sea-going steam vessel now 





subject, or hereby made subject, to the navigation laws 
of the United States (of which defendants’ vessel was 
one), shall, when under way, except upon the high seas, 
be under the control and direction of a pilot licensed by 
the inspector of steam vessels;”’ and that, having thus 
become functus, it was not resuscitated by the amendment 
to the act of congress, by act passed February 25th, 1867 
which contained a proviso in these words: “ Provided 
that nothing in this act, or of the act of which it is 
amendatory, shall be construed to annul or affect any 
regulation established by the existing laws of any state, 
requiring vessels entering or leaving a port in such state 
to take a pilot duly licensed or authorized by the law of 
such state, or of a state situate upon the water of the 
same port.”? Such a specific requirement was contained 
in the laws of this state. Laws 1853, ch, 469, § 29, as amended 
by laws 1857, ch. 243. Held, that the point taken by the 
appellants cannot be sustained. Such a construction 
would render the amendment of 1867 entirely inoperative, 
for if the act of congress of 1866 abolished or repealed all 
state laws, and absolutely superseded all state legisla- 
tion requiring vessels to take a state pilot, no state 
law could either be passed or remain operative as against 
the law of congress while the act of 1866 remained in 
force, and at the time of the passage of the amend- 
ment of 1867 there could be no such “existing law of 
any state,’’ and the proviso would be of no effect; 
but **denigno faciende sunt interpretationes chartarum ut res 
magis vaieat quam pereal,” and the amendment of 1867 is 
to be read and construed as if it had been originally incor- 
porated in the act when passed in 1866, except so far as it 
might be construed to affect acts already done, or rights 
acqt#red under the original act, and such an amendment 
would not only relieve against penalties of forfeitures 
incurred under the original act, but give effect to con- 
tracts made in contravention of the provisions so 
amended, The amendment of 1867 is but a relaxation 
of the stringency of the act of 1866, and a grant or recon- 
cession to the states of this particular power as exercised 
by them through laws existing at the time of the passage 
ofthe act. Thisisthe spirit and intentofthelaw. Were 
this less manifest, by the rule of construction contained 
in the above maxim effect is to be given to it rather than 
that it should be held impotent to any purpose. Con- 
struing the amendment of 1867 asif passed as a portion of 
the act of 1866, the recovery in this action should be sus- 
tained. Judgment affirmed. Henderson v. Spofford and 
others, Opinion by Robinson, J. 


PRACTICE. See Marine Court. 


PRINCIPAL AND AGENT. 

The defendant went to the plaintiffs, selected a log, and 
told them he would send a man for it; afterward one 
Smith came to plaintiffs and asked for the log defendant 
had ordered, and plaintiffs delivered the log to Smith for 
defendant, giving the latter credit for it on the strength 
of a certain letter presented by defendant when he first 
came for the log. Smith was not in fact the agent of 
defendant, but was told by defendant that he could get at 
plaintiffs’ a log of the proper size for the work he (Smith) 
was about to undertake, being the same work defendant 
had in view when he went for the log. Held, that defendant 
thus held out Smith as his agent so as to charge himself. 
He must have known that his recommending Smith to 
go there after the same property could not fail to mislead 
plaintiffs. It was his duty to have notified them that he 
did not want the log, but that Smith did, if he desired to 
avoid responsibility. Ripley v. Cochran. Opinion by 
J. F. Daly, J. 

REFERENCE. 

The issues in this action were joined by the plead- 
ings, and the taking of the account was by the court re- 
fered to a referee to hear and decide the same, and dur- 
ing the progress of the trial before that referee the parties 
stipulated “that the books of account of the firm. 
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which had been referred to by the parties and used as 
evidence, should be further examined by the referee, 
and the evidence aflorded thereby be considered by said 
referee in making his report.’”’ It was claimed that 
his stipulation precluded the parties from question- 
ing his findings on a general appeal, because such a 
submission of the case was in the nature of an arbitra- 
ment and award. Held, that this did not make an 
arbitration, the stipulation amounted to nothing more 
than that both parties consented that the books should 
be offered in evidence before the referee. It simply 
authorized the reading in evidence of books, which, 
perhaps, had not been so proven before the referee as 
would have entitled either party as a matter of right 
to so offer them. (Case distinguished from Merrit v. 
Thompson, 27 N, Y. 225.) Miner v. Somerville. Opinion by 
Van Brunt, J. 
Also, see Marine Court. 


STATUTES, CONSTRUCTION OF, See Pilots. 


THE REBELLION. 

1, When a state of war actually began: ils effect on con- 
tracts between citizens of the different sections. —In March, 
1861, a copartnership was formed between certain par- 
ties in New Orleans and the defendant, who resided in 
New York, under the name of Brunder, Chambliss & 
Co. The ordinance of secession of Louisiana had been 
already passed (January 26, 1861), On the 15th and 19th 
April, 1861, the president of the United States, by his proe- 
clamation, declared, that insurrection existed,and that 
the ports of Louisiana (and other states) were under 
blockade. 

On the 23d of April, 1861, Brunder, Chambliss & Co., 
accepted a certain draft. 

On the 13th of July, 1861, an act of congress was passed 
authorizing the president to issue a proclamation declar- 
ing the inhabitants of any state where insurrection ex- 
isted ina state of insurrection against the United States, 
and the act declared, that thereupon “all commercial 
intercourse by and between the same, and the citizens 
thereof and the citizens of the rest of the United States, 
shall cease and be unlawful, so long as such condition 
shall continue ;” and on the 16th August, 1861, the presi- 
dent issued his proclamation declaring Louisiana, with 
other states, in a state of insurrection against the 
United States, and forbidding all commercial inter- 
course with the inhabitants of such states. 

On the 26th of February, 1862,at New Orleans, two 
drafts were drawa on Brunder, Chambliss & Co., and 
accepted by them, and on the 2d of January, 1862, the 
said firm gave their promissory note, and this action is 
brought upon the said three drafts and the promissory 
note, The jury were instructed to find a verdict for the 
plaintiff for the full amount claimed; the defendant 
excepted, and from-judgment entered upon this verdict 
this appeal is taken. 

The defendant, Mathews, claims that no recovery can 
be had against him in this action, Ist. Because he was 
not at the time of the acceptance of the draft and the 
making of the note in suit a member of the firm of 
Brunder, Chambliss & Co, 2d. That, even if the part- 
nership had been formed, Mathews was not liable, as the 
firm had been dissolved. 1. By the war of the rebellion. 
2. By the proclamation of August 16, 1861, Held, that the 
fact that Mathews was a partner of Brunder, Chambliss 
& Co., was sufficiently established, and that he was a 
member of such firm on the 23d of April, 1861, unless the 
firm was dissolved by the rebellion. MeShea v. Mathews. 
Opinion by Van Brunt, J., delivered January 3, 1871. 

2. The question in the case, therefore, is this: What 
effect did the rebellion have upon agreements of this 
nature where the contracting parties resided in differ- 
ent sections, and were they dissolved by it, and if so 
when? Ib. 





3. It is well estavlished, that a war between two coun- 
tries dissolves, by the mere force and effect of the war 
itself, all existing partnerships between the citizens and 
subjects of the two countries. In a war between two 
countries, there is no difficulty in determining when the 
war begins. Especially is this the case in the United 
States, where the power of making war is lodged by the 
constitution in the congress, and, before war can exist, it 
must be declared by the war-making power. There is no 
difference, in this respect, between a civil and a public 
war. It follows, that a state of war cannot exist between 
the United States and a foreign government, or the 
United States and a portion of its own citizens, until a 
state of war is recognized by the war-making power, 
which, by our constitution, is locged in the congress of 
the United States. It would thus appear that war, under 
our system of government, can exist only by act of con: 
gress, which requires the action of two of the great depart- 
ments of the government — the executive and legislative, 
The insurrection in the southern states did not, therefore, 
before the passage of the act of congress of the 13th July, 
1861, attain to the dignity of war. Ib. 

4, The firm of Brunder, Chambliss & Co. was dissolved 
by the recognition by the congress of the existence of a 
state of war between the United States and the state of 
Louisiana and other southern states, and therefore the 
defendant, Mathews, is liable on the draft dated April 23, 
1861, but not upon the other drafts dated 26th February, 
1862, and the note dated 2d January, 1862. Judgment 
reversed, unless defendant will reduce his judgment in 
accordance with this holding. Ib. 





DIGEST OF RECENT AMERICAN DECISIONS, 
SUPREME COURT OF PENNSYLVANIA.* 
COMMON CARRIERS. 


1, Liability for defective vehicles: burden of proof: negli- 
gence. —It is the duty of acommon carrier to providea 
vehicle in all respects adapted to the purpose of carriage, 
and so constructed as to encounter the ordinary risks of 
transportation, Empire Tranportation Co. v. Wamsutia Oil 
Refining and Mining Co. 

2. In default of the vehicle being of such character, the 
carrier becomes responsible for any loss consequent on 
such defect, or any to which it may have contributed, Ib. 

38. When any merchandise is on the same train with 
cars loaded with combustible substance, easily ignited 
by sparks, it is the special duty of the carrier to take 
every available precaution against the spreading and 
communication of fire, should it occur. Ib. 

4. An evident and simple measure of precaution is to 

have the coupling of the cars in such order that any one 
can be easily detached from the others in time to be saved 
from the consequences, Ib. 
5. The facts being that the coupling is defective, and the 
car containing goods could not be detached from another 
car on fire in time to be saved—unless the defect was 
from inevitable accident—the negligence and liability 
of the carrier are inferences of law from the facts. Ib. 

6. When the carriage is defective at the time of an 
injury, and the defect contributed to it, the onus is on the 
carrier to disprove negligence. Ib. 

7. The carrier must show that the defect arose, not from 
insufficiency of the vehicle, but from some subsequent 
accident beyond his control. Ib. 

8. A carrier cannot by notice or limitation in contract 
or bill of lading protect himself from liability for negli- 
gence of himself or servants. Ib. 

9. Tow-boats.— Steam tow-boats or tugs are not common 
carriers as regards the vessels they have in tow and 
their cargoes. Brown v. Clegg. 





*From P. F. Smith, Reporter, and to appear in Voluine 13 of his 
Reports. 
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10. The common-law ruie as to common carriers appiied 
to goods only, and not to vessels. Ib. 


DELIVERY. 

1. Private cars: sale of: what is not sufficient delivery.—A 
railroad being a public highway, every owner of cars on 
it is in possession of his own cars on what part soever of 
the track they may be; such cars are not in possession 
ofthecompany. Trunick v. Smith. 

2. The right of the cars to remain on the track cannot 
be denied, subject to the regulations of the company as 
to the place they shall occupy when not in use. Ib. 

3. McCormick owned a car, which was on a siding in 
charge of an agent of the company; he sold it to Trunick, 
who requested the agent to take charge of it for him, 
which the agent did, the car remaining on the siding as 
before. Held, that there was not such change of pos- 
session as would protect the car from McCormick’s 
creditors. Ib. 

4, The agent of the company did not become bailee of 
Trunick. Ib. 

5. Deposit as a bailment implies an actual delivery of 
possession for a special purpose. Ib. 

6. Leaving acar on a siding is not such a delivery as 
constitutes a bailment; it is only a constructive delivery, 
and this requires more to be done. Ib. 

7. It must appear that there was an intention to trans- 
fer the possession, Ib, 

EVIDENCE. 


1, Resulting trust: that deed is a morigage. That there is 
aresulting trust, and that a deed is a mortgage, may be 
proved by oral testimony, but the evidence ought to be 
clear, explicit and unequivocal. McGinity v. McGinity. 

2. Where a trust, or the conversion of an absolute deed 
into a mortgage, is attempted to be made out by parol 
evidence, the court and jury exercise the functions of a 
ehancellor, and the evidence ought to be such as would 
satisfy his conscience. Ib. 

3. Conversations and negotiations prior and leading to 
a written contract are evidence to prove a fraud or trust, 
but there should be clear evidence that the arrangement 
continued up to the time of executing the writing. Ib. 

4. Declarations of grantor : of tenant in common: of agent 
to sell.— The declarations of a grantor after the grant can- 
not be received to affect the title of his grantee, Pier v. 
Duff. 

5. If the grantee permits the grantor to remain in actual 
possession, the grantor’s declaration while in possession 
may be given in evidence: this is not extended to a con- 
structive possession. Ib. 

6. What a man in possession of land or goods says, is 
admissible to prove in what capacity he is there. Ib. 

7. The declaration of a tenant in common cannot be 
given in evidence to impeach the title of his fellow. Ib. 

8. The admission during his tenancy, by one under 
whom a plaintiff claims, affects such plaintiff only. Ib. 

9 Tenants in common have no community of title and 
interest which will make their declarations admissible 
against each other. Ib. 

10. One authorized to sell, but not in actual possession, 
is a mere broker, and not even constructively in posses- 
sion: his declarations are not admissible to affect his 
principal. Ib. 

ll, If there be even very slight evidence of complicity 
between a grantor and grantee to defraud creditors, the 
declarations of one, although after the grant, are admis- 
sible against the other. Ib. 

12. In trespass q. c. f.: boundary. In trespass q. c. f., 
“not guilty’ puts the plaintiff’s poss*ssion in issue, 
which the defendant may disprove by proving his own 
ancient and continued possession of the locus in quo, 
McCausland v. Fleming. 

13, Pedigree and boundary are the excepted cases 
wherein reputation and hearsay of deceased persons are 
received in evidence. : 





14. Ancient maps and surveys are evidence to elucidate 
and ascertain boundary and fix monuments. 

15. No drafts, when offered for title, will be received 
except they bear an official character; and in this they 
differ from those offered to show boundary. 

16. A party claimed to what was known as the “ Taylor 
line.” On the trial he offered a draft dated forty-five 
years previously, proved to have been in the possession 
of a former owner, who claimed by it thirty-five years 
before, and proved also to be the handwriting of Taylor, 
who was a surveyor, and was dead. Held, to be evidence 
of boundary. 


NAVIGABLE RIVERS. See Riparian Owner. 
RIPARIAN OWNER. 


1. Right of between high and low water-mark.— Diversion of 
water. The Allegheny, Monongahela and Ohio rivers are 
rivers naturally navigable, and have been classed with 
the Delaware and Susquehanna. Wainwright v. Mc- 
Cullough. 

2. The title of a riparian owner on the Allegheny (it 
being a navigable stream), since the reservation of 
islands under the act of 1785, would not include an island 
opposite his land, but would extend only to ordinary 
low water-mark on his own side, Ib. 

8. Between high and low water-mark, the title of the 
riparian owner is qualified, being subject to the right of 
navigation over it and improvement of the stream as a 
highway. Ib, 

4, Between bigh and low water-mark, the riparian 
owner cannot oceupy to the prejudice of navigation, nor 
place obstructions on the shore witout express author- 
ity from the state, Ib. 

5. The act of April 16, 1858, ‘to establish high and low 
water lines in the Allegheny,” ete., is not applicable to 
disputed boundaries between private owners, but for 
regulating the respective rights of the public and land- 
owners over whose property the right of navigation 
extends between high and Jow water-marks, Ib. 

6. The wrongful diversion of the waters of a navigable 
river from its bed does not extinguish the title of the 
state nor add to that of individuals, Ib, 


SALE OF LAND. 


1. Misrepresentations by third party. — Where one know- 
ing more than others of the occult qualities or internal 
values of land, or, knowing or believing the condition to 
be one thing, he represents the facts differently to the 
prejudice of the owner, he is liable in damages. Paull v. 
Halferty. 

2. Where one is prevented from selling, ete., land or 
other property by the impertinent interference of 
another, he may maintain an action for the inconven- 
ience suffered, Ib. 

3. H. being in negotiation with M. for the sale of land 
containing ore, P., knowing the land, falsely represented 
to M. that the ore would suddenly run out; in conse- 
quence M. refused to purchase. Feld, that P. was liable 
to H. in damages. Ib. 

4. If there had been a contract for the purchase of the 
land by M., and hehad refused to comply on account of 
the misrepresentations, the remedy of H. would have 
been on the contract. Ib, 


WITNESS, 

1, Repetition by.— There is no legal right to insist upon 
the repetition by a witness of a former part of his testi- 
mony; it is within the discretion of the court below. 
Aiken vy. Stewart. 

2. The court has a right to interpose when a witness is 
asked to repeat, though no objection be raised by the 
opposite party. Ib. 

SS eee 

The commissioners to codify the laws of Iowa, are W. 
G. Hammond, of Dubuque, W. H. Seevers, and W. J. 
Knight. 
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COPY BEFORE PUBLICATION. 
NEW YORK SUPERIOR COURT 
GENERAL TERM, DECEMBER, 1870. 


PALMER v. DEWITT. 

1. The public theatrical performance of a play is not such a publi- 
cation of it as will deprive the o ~ner of his common-law right 
of property in it. 

2 Therefore, where a person has possessed himself of the words 
of a drama, and a description of the arrangement. etc., from 
having seen and heard it publicly performed, and, without the 
consent of the owner, prints, and offers for sale, copies there- 
of, an injunction will be granted restraining the further pript- 
ing or publishing of such drama, and an order will be made 
directing that such copies as are in print be delivered up to be 
destroyed. 


Appenl from a judgment. 

This action was brought to obtain an injunction re- 
straining the printing and publishing, by the defendant, 
of a drama or comedy called “ Play.” 

The complaint alleged that, immediately prior to Feb- 
ruary, 1868, T. W. Robertson, of London, England, the 
author of the drama, sold to the plaintiff the exclusive 
right of performing the drama upon the stage, and print- 
ing and publishing the same, within and throughout the 
United States. That, at the time aforesaid, the drama was 
an unpublished composition, and had not been, nor had 
it since been, printed, or published in print, by the 
author, or by any one with his consent, or by the plaintiff 
or by any one with his consent; nor had it, since the Ist 
of February, 1863, Wen printed or published, in print, by 
the plaintiff, or by any one with his consent. That the 
drama had not been produced or publicly performed on 
any stage in this country, or elsewhere, until subsequent 
to the sale thereof to the plaintiff, and that the first per- 
formance thereof was on the fifteenth day of February, 1868, in 
the city of London, at the Prince of Wules Theater, and under 
the sanction of the author; but that the author did not 
thereby confer upon or abandon to the defendant, or to 
any other person, the right of printing or publishing the 
drama, That on the tenth day of February, 1868, the 
plaintiff received from the author a manuscript copy of 
the drama, in consummation of the aforesaid purchase, 

The complaint then alleged that the defendant, without 
the knowledge or consent of the plaintiff, and in disre- 
gard and violation of his proprietary right, had printed 
and published, and offered for sale, printed copies of the 
drama, 

The auswer of the defendant—after denying (among oth- 
er things) that the author, by its public representation in 
London, did not thereby confer upon or abandon to the 
defendant, or to any person, the right or privilege of 
printing or publishing the drama—alleged, upon informa- 
tion and belief, that the drama was, during the months 
of February and March, 1868, with the sanction of the 
author thereof, many times publicly performed or repre- 
sented in the presence of large audiences, at one or more 
of the principal theaters in London, England, and that 
the tickets admitting the spectators to said performance 
contained no notice or prohibition against carrying the 
said comedy away, by memory or otherwise, and using, 
printing or publishing the same, nor was any notice to 
that effect posted in any of the theaters, in view of the 
spectators. 

And the defendant alleged that he received the words 
of the comedy, and description of the arrangement, gen- 
era] stage directions, and divisions of acts and scenes, as 
published by him, from one or more persons, who obtained 
the same from its performance on the stage at such public rep- 
resentations, while witnessing the same as such spectators. 

The action was tried by the court withoutajury. Judg- 
ment was rendered in favor of the defendant, dismissing 
the complaint with costs, the court assigning as a reason 
therefor that the action had been tried (upon substan- 





tially the same facts as were before the court at special 
term) on a motion to dissolve the injunction, and that as, 
upon such motion, the questions involved had been ex- 
amined and the injunction dissolved, he felt bound by 
such decision. 

The justice found the following facts: 

First—That on and prior to the first day of February, 
1868, one T. W. Robertson, a resident of London, and a 
citizen of Great Britain, was the sole author and com- 
poser of the drama mentioned in the complaint, called 
* Play.” 

Second —That on said first day of February, 1868, the 
said Robertson, for a valuable consideration, executed 
and delivered to the plaintiff a certain instrument in 
writing, by which he sold, assigned, and set over to the 
plaintiff in this action the exclusive right and privilege 
of printing and publishing, enacting, performing, repre- 
senting, and producing on the stage, licensing or permit- 
ting to be printed, published, enacted, performed, repre- 
sented, and produced on the stage, within and through- 
out the United States, the said drama called “ Play,” 
together with all his rights and privileges therein and 
thereto, as the author thereof, throughout the United 
States, and all benefits to be derived therefrom, and 
delivered to the plaintiff the manuscript of said drama, 

Third — That prior to the 15th day of February, 1868, the 
comedy of ** Play” had not been printed, published or 
performed, 

Fourth—That on the 15th day of February, 1868, and for 
a great number of times thereafter, the said comedy was 
publicly performed and represented at the Prince of 
Wales theater, in the city of London,by and with the sanction 
of said T. W. Robertson, in the presence of large audiences; 
and that the tickets admitting spectators to the perform- 
anee, which were purchased by them, contained no notice 
or prohibition against carrying thesaid comedy away, by 
memory or otherwise, and using or printing the same, 
nor was any notice to that effect posted in said theater 
in view of such spectators. 

"ifth— That the defendant received the words of the 
comedy, and a description of the arrangement, general 
stage directions, division of acts and scenes, as presented 
by him, from one or more persons who has seen or heard 
the same publicly performed, at said public representa- 
tion in England. 

Sixth — That on the 25th day of March, 1868, the defend- 
ant printed and sold certain printed copies of the said 
comedy, identical in all respects with the plaintiff’s 
copy, and still openly offers for sale and sells copies of 
said comedy. 

Seventh — That, by reason of the acts of the defendant, 
the plaintiff has sustained damages incapable of compu- 
tation, in not having the exclusive sale of said comedy. 

The conclusion of law was, that the defendant was 
entitled to judgment—that the complaint be dismissed, 
with costs. 

From the judgment entered thereupon the plaintiff 
appealed, 

Mr. W. D. Booth, for appellant. 

Mr. Ira D. Warren, for respondent, 

By the court :* 

MONELL, J. Inexamining the questions in this case, I 
no longer feel controlled by the decision made at special 
term, dissolving the injunction, which had been tem- 
porarily granted in the action ; and, unless that decision 
is founded on principle and sustained by authority, it is 
not improper for this court to disregard it. 

In deciding the motion for a temporary injanctinn, 
which was made at special term (7 Robt. 530; 8.C 5 Abb, 
Pr. N. 8S. 130), the learned justice was unable to dis- 
tinguish the case from that of Keene v. Clark, 5 Robt. 38. 
He says (p. 537, 141): ** The main question in this case was 
substantially decided by this court in the case of Keene v. 
Clark.” 





* Justices Monell, Jones and Freedman 
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There, be says, it was expressly held, ** that, when the 
spectators of a public performance have not entered into 
some express or implied understanding with its pro- 
prietor, limiting the use they make of the knowledge 
derived from being present at such performance, they 
cannot be restrained as to the use by them of so much 
of it as they can retain and carry away in their mem- 
ory;” and the learned justice then says: ‘Ido not see 
how this case can be distinguished in principle from the 
rule thus laid down,” 

The case of Keene v. Clark had been decided, and the 
opinion, from which the foregoing was quoted, had been 
published, before the defendant's answer in this action 
was prepared; and it was intended to bring this case 
within the dictum contained in that case, by alleging 
the public performance of the play in London, without 
notice or prohibition against carrying away the comedy, 
with stage directions and divisions of acts and scenes, 
and the procuring the same from one or more persons, 
who had obtained the same from its performance while 
witnessing the same as spectators. 

If the questions in the case Keene vy. Clark required, or 
even authorized, the dictum which has been quoted, and 
which controlled the decision at special term, it would 
conclude us upon this appeal, The defendant has brought 
himself clearly within the principles laid down in that 
case; and, whether that decision meets our approbation, 
or otherwise, it must be regarded as the law of this court, 
until reversed by a higher tribunal, unless, upon exam- 
ination, it shall be found that so much of the decision as 
has been regarded as authority was obiter dictum. 

Having been a member of the court which pronounced 
the decision in Keene v. Clark, and dissenting, as I did, 
from such decision, I am prepared to say that, in my 
judgment, there were neither facts nor questions in the 
ease which required or allowed the decision to be placed 
upon any such ground as is embraced in the opinion of 
the court. To establish this and to explain what might 
otherwise be thought to be a disregard of the decisions of 
my own court, a somewhat lengthy statement of the case 
is necessary. 

That action was brought by Miss Keene, who claimed 
to be the owner, by purchase from the author, of the play 
called “Our American Cousin,” which was an unpub- 
lished manuscript, never having been acted or repre- 
sented in public, nor printed nor published by the 
author, who was the literary proprietor of it, and to 
whose right she claimed she had, by purchase, succeeded ; 
she then alleged that she had produced the play at a cer- 
tain theater in the city of New York, having made addi- 
lions, alterations, and verbal changes in it. 

The defendant, from whom she sought to recover dam- 
ages for performing the play at another theater, alleged 
that the play had, previous to its enactment by him, 
been published, and acted, and represented, and dedi- 
cated to the public, constantly and frequently, at various 
times in various theaters of the United States and else- 
where, during the period of five years previous. 

On the trial, which was bejore ajury, evidence was given 
of the performance of the play at various places in the 
United States, the British provinces, and Australia, both 
with and without the authority of Miss Keene. A ques- 
tion to one of the defendant’s witnesses, ‘‘ How often 
and where the play was acted by the defendant,” was 
excluded, and an exception taken. A verdict was directed 
for the plaintiff, and the exceptions sent to the general 
term, to be there heard in the first instance. No request 
was made to submit tothe jury any question of fact. The 
justice who tried the action decided that, upon the facts 
as shown, the plaintiff was entitled to recover. 

There were five exceptions only which could be exam- 
ined at the general term, namely: the one already stated; 
second, to excluding evidence of the amount one of 
plaintiffs witnesses had paid her wnen he performed the 
blay ; third, to refusing to charge the jury that there was 





no evidence that the plaintiff had sustained any but 
nominal damages; fourth, to the direction to find a 
verdict for the plaintiff for the amount proved to be 
the defendant’s share of the net profits; and, ji/th, 
to the motion to dismiss the complaint, on the ground 
of the defendant not being a manager. 

When exceptions are heard, in the first instance, at a 
general term, the questions of fact are not open to 
review, and, as found by the jury, are conclusive. The 
court cannot, in such case, set aside a verdict as being 
against the weight or contrary to the evidence; the 
power of the court being confined exclusively to an 
examination of the questions of law presented by the 
exceptions taken at the trian. 

It will be seen from the foregoing statement of the case, 
that none of the *“‘exceptions”’ involved the necessary 
or proper consideration of any question of fact, unless 
the exception to the direction to find a verdict for the 
plaintiff was sufficient to enable the court to look at the 
evidence, with the view of ascertaining if there was any 
error in such direction, It may be said, however, of that 
exception, that it was too general to entitle it to be heard, 
and should, therefore, have been excluded. 

The exceptions taken, in the order stated, called upon 
the court to say whether there was error as matter of law: 
first, in excluding evidence of the number of times defend - 
ant had acted the play; second, of the amount paid 
for a license to act the play; third, in not dismissing the 
complaint, because there was no evidence of damage ; 
and last, in directing a verdict for the plaintiff. In the 
latter exception, it must have been assumed that the evi- 
dence established that the plaintiff was the proprietor 
of the play; that she had not dedicated it to the public, 
nor published it, and that the defendant, by acting it 
without her consent, was liable in damages. The owner- 
ship of the original manuscript of the play, and the 
numerous times in which and various places where it had 
been publicly performed, were undisputed facts; but the 
court, in directing the verdict of the jury, undoubtedly 
held that such frequency of performance did not of them- 
selves, whether with or without her consent, deprive the 
plaintiff of her proprietorship in the play. Had those 
facts, or either of them, been in dispute, and had the at- 
tention of the court been called to them by a request to 
submit such facts to the jury, the question might fairly 
have been presented. 

No such request, however, was made, and it could not 
be urged for the first time on an appeal, or onthe hearing 
of exceptions, that there was error in withholding from 
the jury questions of fact proper for their consideration. 

If, nevertheless, the decision of that case had been put 
on the ground that the undisputed evidence of the fre- 
quent performance of the play in various places was a 
publication of the play, or a dedication of it to the pub- 
lic by the plaintiff, whereby she had lost her exclusive 
proprietorship in it, and, therefore, she could not recover, 
I should feel bound to follow it, so far as it could be made 
applicable to the facts of this case. 

But I do not understand the decision was placed upon 
any such grounds, It is true, the learned chief justice 
who wrote the opinion thought there was sufficient evi- 
dence, and that it ought to have gone to the jury, to say 
whether the plaintiff had not surrendered the play to the 
public. But, as matter of law, the case does not hold that 
such frequent performance was either a publication or a 
surrender to the public, so that it would be no violation 
of any right of ownership in the plaintiff for any person 
to obtain the play in any way, and publishitin print. At 
most, it is held, that whether such frequency of perform- 
ance was a publication, or would justify a presumption 
of surrender, was for the jury to decide; and the court 
did not decide them as matter of law. Theground, there- 
fore, upon which the case was decided was, that it is not 
unlawful for a spectator to carry away in memory and 
give to the world an unpublished literary production, the 
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performance of which he has witnessed, or to tke recital 
of which he has listened. No publication by the author, 
either in fact or by frequency of performance, is required 
to make it lawful to publish from memory; for a single 
performance or one delivery of a literary production may 
suffice as well as a hundred. 

The learned chief justice says (p. 59): ‘‘ A limited com- 
munication of a literary or musical composition, by pri- 
vate lectures, recitations, or its performance, has been 
held not to surrender its proprietorship to the public; 
* * * but in the case of a public theatrical performance, 
the public are held entitled to make ue of that faculty 
which is necessarily addressed by such representation, to 
wit, the memory, for the purpose of repeating the con- 
tents of the play, even in performing it elsewhere, when 
the owner has laid no restraint upon such use of the 
knowledge so obtained, and retained by memory only.” 

There is nothing, therefore, in the decision of Keene vy. 
Clark to prevent an examination of the yuestion now 
before us; and we need not be embarrassed in the consid- 
eration of the case by views so ingeniously expressed, 
but which could be applicable only to a different case 
than was made at that time, 

The case now before us was tried without a jury, and all 
the facts have been specially found by the court. The 
application of the law must be to such facts, and upon 
them we are to determine whether the judgment below 
is correct, 

Whatever may have been the conflict of judicial opin- 
ion upon the effect of copyright laws upon the common- 
law rights of authors, it has never been disputed that, by 
the common law, an author has, until publication, a prop- 
erty in his literary work capable of being held and trans- 
mitted, and in the exclusive possession and enjoyment 
of which he and his assignees will be protected. 

This has been settled by a long series of decisions: Mil- 
ler v. Taylor, 4 Burr. 2303; Donaldson v. Beckett, id. 2408; 
Beckford v. Hond,7 Term R. 616; Woolsey v. Judd, 4 Duer, 
889; Stone v. Thomas, 2 Am. Law Reg. 228; Roberts v. Myers, 
23 Law Rep. 396; Keene v. Wheatley, id. 440; Bourcicault v. 
Wood, 16 Am. Law Reg. 539; Jones v. Thorn, 1 N. Y. Leg. 
Obs, 409. 

It was at one time somewhat questioned in England 
whether such common-law right did not continue after 
publication, and was neither restrained nor taken away 
by the statute of 8 Anne; but in Donaldson vy. Beckett, 
supra, the house of lords held that the statute had taken 
away such common-law right, leaving authors without 
protection after publication, except under the statute. 
And the same view of the effect of our statute of copy- 
right is taken by the supreme court of the United States 
in Wheaton v. Peters, 8 Pet. 498, 661. 

It was there held, that the acts of Congress of 1790 and 
1802 were not passed in reference to any existing right, 
but to originate a right after publication, by securing to 
authors, under its provisions, ** the sole right and liberty 
of printing,” etc. To the same effect is the case of Dud- 
ley v. Mayhew, 3 N. Y.9. But the statutes of copyright in 
England and in this country do not, as I think, in any 
manner affect the common-law ownership of literary 
compusitions before publication, and I am, therefore, of 
the opinion that, until publication, an author and his 
assignees have a proprietary right in his production, of 
which he is not deprived by the statute, and which the 
court will protect against invasion. Let me, however, 
pursue this inquiry a little further. 

A reference to the acts of congress will be sufficient to 
show, I think, that it was not intended to affect the com- 
mon-law right. 

The first section of the act of February 3, 1831 (by which 
act all previous acts were repealed), provided that 
authors, on comp\ying with the provisions of the act, 
should have “the sole right and liberty of printing, rep- 
resenting, publishing and vending their books;” and the 
fourth section declares that no person shall be entitled 





to the benefit of the act unless he shall, before publica- 
tion, deposit a printed copy of the title of the book in the 
clerk's office of the district court; and the ninth section 
provides, that if any person shall print or publish any 
manuscript whatever, without the consent of the author 
or proprietor, he shall be liable for damages and may be 
restrained by injunction. 

It is evident that congress intended to furnish protec- 
tion to authors, and to secure them from wrongful appro- 
priations of their works, by providing a means of contin- 
uing in effect their common-law right affer publication, 
and not to wholly deprive them of such common-law 
right. For it is, as we have seen, well settled, that such 
right ends with publication, whatever that may be. It 
is, I think, also equally clear, that the only publication 
contemplated by the framers of the copyright law is a 
publication in print, and not in any of the other modes 
which have been suggested. 

The language of that act is—may print, reprint, publish 
and vend, First, he may print, and then he may publish 
and vend, To secure this privilege, he must deposit a 
“ printed” copy of the title page, and that must be done 
before publication (Baker v. Taylor, 2 Blatchford, 85), so 
that he must print at least the “‘title page ”’ before he can 
secure the protection of the act. If the act gave merely 
the exclusive right to print, without securing also the 
exclusive right to publish the printed matter, it would 
be of no value to authors; so that it is evident, that in 
view of the common-law right of authors, existing and 
recognized at the passage of the act, and the settled belief 
that such right continues until actual publication or 
dedication by the author, congress merely intended to 
enable authors to retain their proprietorship after print- 
ing and publishing. In the case of Baker v. Taylor, supra, 
printed copies of the book had been sold before the 
deposit in the clerk’s office, which was held to warrant 
the inference of actual publication, so as to defeat the 
application for a copyright, and it is intimated that the 
publication contemplated by the act was a publication in 
print. This view is strengthened by the ninth section, 
which expressly protects the proprietorship of &@ manu- 
script, and makes it unlawful to print or publish it with- 
out consent. If it had been intended to destroy the 
common-law right, and to require in all cases a copyright 
tosecure the ownership of an unpublished work before 
printing, then the provisions of the ninth section are 
wholly inconsistent with such intention, as, by that sec- 
tion, the common-law right is recognized, continued, and 
preserved. 

This view of the statute is in accordance with Bartlett 
v. Crittenden, 4 McLean, 301, and 5 id. 36; Pulte v. Derby, 
id. 332; Little v. Hall, 18 How. (U. 8.) 170. 

The supplementary act of August 18, 1856, extends to 
authors of “* dramatic compositions ”’ the same protection 
that is afforded to authors of other works by the act of 
1831, and in addition to the sole right to print and publish, 
they are given the sole right to act, perform, and repre- 
sent such compositions, or to cause them to be acted, 
performed, and represented, on any stage or public place, 
during the period for which the copyright is obtained. 

In extending the privileges of the copyright law todra- 
matic compositions, it was necessary to secure to authors, 
not alone the right to print and publish, which is of little 
comparative value, but also the sole rigbt to act and rep- 
resent, which constitutes their chief value; and which 
right, unless expressly protected by statute, would not 
continue after printing and publjshing. The act of 1856 
contains, also, a prohibition against representation of 
copyright plays, without the preprietor’s consent, simi- 
lar in terms to the ninth section of the act of 1831. The 
proviso in the act of 1856, that nothing therein shall 
impair any right to act a dramatic representation, which 
right shail have been acquired by any manager, actor, or 
other person previous to the securing of the copyright, 
very clearly recognizes rights acquired previous to applica- 
tion for copyright, and continues the common-law rights 
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of proprietors; and is in accordance with what was said 
in Wheaton v. Peters, 8 Pet. 591, 662, that, independently of 
the copyright law, an assignee of a manuscript would be 
protected by a court of chancery, 

In respect to the act of 1856, Sprague, J., says, in Roberts 
v. Meyers, 13 Mo. Law R., 397, that the prior act secured 
to authors the exclusive right of printing and publish- 
ing; and it was only because publication did not embrace 
acting or representation, that such act was passed, super- 
adding that exclusive right to those previously enjoyed. 

This reference to and examination of the copyright 
laws, and of the cases cited, leaves it free from doubt that 
such laws are merely ancillary to the common-law rights 
of authors, and continue them after publication in print, 
but in no way impairing such rights, so long as the lit- 
erary composition remains in manuscript, or is not 
printed; and, in the case of dramatic compositions, 
superadding the sole right to represent after publication. 
Whenever an author gives his composition to the public, 
he loses his exclusive right to its publication, unless pro- 
tected by the copyright laws. Hence, where the com- 
mon-law right of property of an author is invaded, the 
sole questions involved are — first, has there been a pub- 
lication, so as to take away, or put an end to, such com- 
mon-law right? and second, has such publication been 
with the consent or by the authority of the author? 

It will not, I think, be claimed that an unauthorized or 
surreptitious publication, in print, of a literary composi- 
tion, before publication by the author, would defeat the 
owner's right of property and leave him without protec- 
tion. If that was sv, the copyright laws would, in such 
ease, give no security, inasmuch as the benefit of the 
statute can be obtained only before publication. Whether 
any surreptitious publication, otherwise than in print, 
can deprive an author of his property, will be examined 
hereafter. 

The fact found in this case, which it is claimed was a 
publication of the play in question, was, that on the 15th 
day of February, 1868, and for a great number of times 
thereafter, the comedy was publicly performed and rep- 
resented at the Prince of Wales theater, in the city of 
London, by and with the sanction of the author. 

It was not found, nor was there any evidence, that the 
comedy had ever or any where been represented without 
the sanction of the author, or that it was ever put in 
print by him, or by his authority. The only ‘‘ publication,” 
therefore, which can be claimed was its public represent- 
ation at the theater on various occasions, and in the 
presence of large audiences. 

It was not claimed on the argument, but was conceded, 
that the number of public representations of the play 
was not material upon the question of actual publica- 
tion, and it was contended that one public performance 
was sufficient to deprive an author of all proprietary 
right. The concession, however, did not go to the extent 
that a single, or indeed a great, number of public per- 
formances, conducted under the authority of the author, 
would justify a felonious obtaining of the manuscript for 
purposes of printing and publishing. Yet it necessarily, 
I think, goes to that extent, for, as I shall presently en- 
deavor to show, the right of obtaining the manuscript, or 
of its contents, does not depend upon the manner of pro- 
curing it, but upon whether the author bas parted with 
his rights by actual publication. 

The value to an author of his literary composition, 
beyond the fame it secures him, is in the amount of 
money it returns; and the amount of money he gets 
depends chiefly upon the appreciation of the public. 
If a composition never comes to the knowledge of the 
public, its author does not obtain either their applause 
or money. 

It might as well never have been created, or lie in the 
author’s drawer, unread. 

Such is the definition o literary property, as given in 
Keene v. Wheatley, supra, namely: the right which entitles 








an author, or his assignees, to all the use and profit of his 
composition. The property, therefore, which a composer 
ordinarily has in his composition is the pecuniary value 
which it has to him, and not merely the amount of fame 
he may acquire; and such pecuniary value is necessarily 
and wholly dependent upon the means which he may 
lawfully employ to bring his production before the pub- 
lic, and the approval of the public of his work; and 
there is no other property in that description of literary 
composition. When a right of property in the invention 
or creation of an author is recognized as an inherent 
right by the common law, it assumes that the thing 
to be secured and protected is of value to the owner. 
The law does net regard as property a thing entirely 
worthless, 

If a literary composition, therefore, derives its value 
from, and becomes property because of, the use which 
can be made of it before the public, and such value is 
increased or diminished in proportion to the extent of 
its use, then it becomes very important to know where 
and when the author’s literary property in it terminates, 

To give it value, or to make it property, recognized by 
the common law, the author must be alluwed to use it 
before the public; and if, having submitted it once toa 
public hearing, it is to be deemed a publication, so as to 
take away the proprietary right, and to deprive the 
author of the benefit of copyright laws, then, obviously, 
the common law means nothing, and there is no such 
thing as property in literary work. 

Can it be said, that once delivering a lecture upon a 
scientific or literary subject, before a public audience, 
will forever thereafter deprive the author of his property 
in the ideas invented or created, and which represent, by 
acombination of words, his meaning? 

If so, then any one who can obtain the manuscript, or 
access to it, or who, by employing the art of stenography, 
or by the exercise uf memory, can carry it out of a pub- 
lic lecture room, may, without the consent or knowledge 
of the author, appropriate and use, for hisown emolu- 
ment, the literary production of another person. 

Icannot believe there is so little foundation for, or so 
narrow a limit to, the proprietary rights of an author in 
his literary labors. 

I believe the law intended to secure to him the benefi- 
cial results of his labors, and to protect him from any 
piratical invasion of his rights, until he has done some 
act inconsistent with an exclusive ownership, and which 
shall amount, in judgment of law, to a publication. 

There can be no fixed rule determining when an author 
has surrendered his literary property. Printing his com- 
position, and giving it public circulation, would fix the 
period of surrender in such acase; but one reading of a 
manuscript lecture, or one performance of a manuscript 
piay, would not; and if one does not, what greater num- 
ber, can it be said, wlll? 

The value, to the author, of a lecture or of a play, who 
derives emolument from its delivery or representation 
before public audiences, is not limited to one perform- 
ance. It may extend to any greater number, and the 
hundredth performance may bring more ample returns 
than the first. So that it may fairly be assumed, that it 
is not intended, in any case, to surrender property in a 
literary composition, so long as the author of it retains 
it in manuscript, and uses it before the public for his 
private pecuniary benefit. 

Therefore, I think there can be no presumption 
against literary ownership arising from the mere fre- 
quency of performance. Such performances are not in- 
consistent with a continued proprietorship, but are 
wholly consistent with, and necessary to, the enjoyment 
of the propertv. 

The question of what constitutes publication is uot 
much euniightened by any of the adjudicated cases which 
have come under my observation. Most of the cases 
involve considerations arising from copyright laws, and 
do not undertake to determine when or in what manner 





38 


THE ALBANY LAW JOURNAL. 








an author may be said to surrender his property in his 
literary work. 

The case most relied on by the defendant, Bourcicault 
v. Delafield, 33 Law Jour., N. S., ch, 38, aros: under the 
English statute of copyright. That statute provides that 
one public representation or performance of any dramatic 
piece shall be deemed sufficient, in the construction of the 
act, to be a publication of the work. It was accordingly 
held, in an action to recover a penalty imposed by the 
statute, that public performance of the drama in the Uni- 
ted States, before taking cut a copyright in England, was 
a publication within the statute. Words used in a statute to 
define the meaning of particular parts of it are never 
extended beyond the statute, and have, therefore, no 
controlling effect, except in the interpretation of the 
statute. They define the intent and meaning of the !aw- 
makers, and are made to extend the statute to cases not 
otherwise recognized as coming within its purview. But 
the legislature cannot, by merely expressing the intent 
of the law in respect to a particular statute, affect the 
meaning of words used in other statutes, or deprive them 
of the significance which they receive from settled prin- 
ciples of the common law. The definitions in the code 
of procedure (2 462, et seqg.), it will not be pretended are 
conclusive of the meaning of the words, except within the 
statute. 

The case, therefore, of Bourcicaull v. Delafield is not an 
authority upon any question of actual or constructive 
publication not arising under the English copyright law. 
Nor is it entitled to any more weight than the statute 
itself, which is a mere legislative interpretation of what, 
for certain purposes, shall be deemed a publication of a 
dramatic piece. 

Our statute of copyright has no such exception as is 
contained in the statute of Anne; and the word “ pub- 
lished” in our statute has been interpreted to mean, 
published in print. Keene v. Wheatley, 9 Am. Law R. 92. 
In the case last cited, a bill was filed in the circuit court 
of the United States to restrain the performance by the 
defendants of a manuscript play, which was claimed to 
be the literary property of the plaintiff. The case turned 
upon the evidence of the manner of obtaining the play 
by the defendants, and it was held, that, as it appeared 
that the plaintiff’s own theatrical representations of the 
play were not the means through which the defendants 
were enabled to represent it, they should be enjoined. 
Judge Cadwallader, in his very elaborate opinion, asserts 
the doctrine, at least as far as this, that public represent- 
ations of a play may be a publication, so as to authorize 
an author to produce it from memory, although he denies 
the right of a reporter to note the words—a distinction 
not very clearly defined. That point, however, was not 
necessary toadecision of the case, and the dicltum may, 
therefore, be rejected. Upon the subject of publication, 
I will here refer to some of the cases, either holding or 
sustaining that a representation of a play is not necessa- 
rily a publication of it, so as to deprive the author of his 
property in it, 

Judge Sprague so held in Roberts v. Meyers, 23 Monthly 
Law Reg. 396. He said it was not a publication within 
the meaning of the copyright law, and did not prevent 
an author from obtaining a copyright. 

It is affirmed by Judge Hoar, in Keene v. Kimball, 23 
Monthly Law Reg. 669, where he says: “ The representa- 
tion of a dramatic work upon the stage is not a publica- 
tion which will deprive the author or his assignees of their 
right.of property.” 

In Bartlett v. Chittenden, 4 McLean, 39; 5 id. 32, it was 
held, that the author of a lecture did not dedicate the 
manuscript to the public by using it for the purpose of 
instructing others. That case went further, and decided 
that an author did not abandon his right in his compo- 
sition by permitting pupils or friends to take copies; and 
that such copies could not be used in any way not con- 
templated by.the author. 





And in Blunt vy. Patten, 2 Paine, 397,a deposit by the 
author of his work in a public office, such asa chart in 
the navy department, was held not to make it a public 
document, which any one might copy. 

And, again, in Bourcicault v. Wood, 16 Am. Law Reg. 539. 
In a very recent case (Crowe v. Aiken, not reported), 
decided by Judge Drummond, in the circuit court of the 
United States for the district of Illinois, an injunction 
was asked for to restrain the representation by the 
defendant of the play called ** Mary Warner.’’ The play 
was written by Mr. Taylor for Miss Bateman, and the 
manuscript was transferred to the plaintiff. 

It was publicly represented in London and in the 
United States, but was not printed. The defendant 
alleged that the play was obtained from a person in 
London, who procured it from repeated representations 
on thestage at the Haymarket Theater,and that there was 
no “restriction” against any of the spectators using such 
play as they saw fit. 

After a lengthened examination of the questions, the 
court decided to grant the injunction. In the opiuion, 
the ground is distinctly taken, that a representation is 
not a publication, and any manner of obtaining it, with- 
out the consent of the author or owner, “except by 
memory,” is a violation of his proprietorship. 

As far, therefore, as this case depends upon an actual 
or constructive publication of the play by the plaintiff 
or his assignee, the clear weight of authority is, that 
public representation is not publication, and does not 
entitle any person, without the author’s consent, to pro- 
cure it in any way for purposes of publication, except, 
perhaps, when it is procured by means of the memory 
alone. 

I am aware that in the case of Keene v. Wheatley, supra, 
which is followed by Keene v. Clark, supra, and again by 
Crowe v. Aiken, each of the learned judges lean to the 
opinion that an auditor may use his memory as a means 
of procuring a represented play, and may then lawfully 
print and publish it. The reason seems to be, that as 
there can be no power over or restriction of the use of 
the memory, therefore such use is not unlawful. 

It isenough, however, perhaps, for the present case, to 
say that, even if it is true that an auditor at a public 
representation may lawfully carry away the play in his 
memory, and afterward put it in writing, and from such 
writing print and publish, there was no evidence in this 
ease to bring it within that rule. The finding of the 
court is, that the defendant received the words of the 
comedy, etc., from one or more persons who had seen or 
heard it performed. That finding is not enough to jus- 
tify the conclusion that the person or persons who saw 
or heard the public performance had brought it in their 
memories from the theater. 

The burden of proving the manner in which the play 
was procured was upon the defendant, and he was bound 
to show that he had obtained it in a lawful way. There 
are no presumptions in his favor. The right of the 
plaintiff as owner, before publication, was absolute, and 
could be defeated only by showing that the defendant 
had obtained the play through the memory of an auditor. 
This is the result of the learned opinion of Judge Cad- 
wallader in Keene v. Wheatley, supra, in which view he 
has fortified himself by the citation of many cases; and 
also of Judge Drummond, in Crowe yv. Aiken, supra, 

But Iam compelled to dissent from the opinions of the 
learned judges in those cases, so far as it is intimated 
that a spectator may, upon witnessing the public per- 
formance of a play, rightfully commit it to memory, and 
then publish it to the world; and also from a qualified 
view of the same character, entertained by the learned 
late chief justice of this court, as expressed in his opinion 
in Keene v. Clark, ubi supra, 

It seems to me that any surreptitious procuring of the 
literary property of another, no matter how obtained, if it 
was unauthorized and without the knowledge or consent 
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of the owner, and obtained before publication by him, is 
an invasion of his proprietary rights, if the property so 
obtained is made use of to his injury. Each of the 
learned justices admits that a play cannot lawfully be 
taken down by a short-hand writer from the lips of the 
actors during a public performance, 

If taken thus by a stenographer, it is different, in its 
legal effect and resulting consequences, from committing 
to memory and afterward writing itout? In principle 
it is not, They areonly different modes of doing the 
same thing, and, if without the author’s consent, are 
alike injurious to his interests. The objection is not to 
the committing a play to memory, for over that no court 
can exercise any control, but in using the memory after- 
ward as the means of depriving the owner of his prop- 
erty. Such use, it seems to me, is as much an infringe- 
ment of the author’s common-law right of property, as 
if his manuscript had been feloniously taken from his 
possession. I can see no difference, 

In the case of Prince Albert v. Strange, 2 De G. and Sma, 
652, a workman employed to take impressions from cop- 
per plates of etchings made by the plaintiff, not intended 
for publication, took impressions for himself and sold 
them to the defendant, It was held an infringement of 
the plaintiffs proprietary right, and an injunction was 
granted and the impressions ordered to be destroyed. 

The pleadings and proofs in this case were shaped so as 
to bring it within one of the propositions of the learned 
late chief-justice in Keene vy. Clark, and it is accordingly 
found as a fact that the tickets admitting spectators to 
the performances contained no notice or prohibition 
against carrying the comedy away, by memory or other- 
wise, and using and printing the same, nor was any 
notice to that effect posted in the theater in the view of 
the spectators. 

Whatever means a prudent man may adopt to prevent 
his property from being feloniously taken from him, it 
cannot, I think, be successfully contended, that, if he 
chooses to take the risk, he may not leave it exposed 
without mark or other sign to designate it as his prop- 
erty ; or that, by thus exposing it, he would lose his title, 
and could not afterward recover it, or its value, from one 
who tortiously took it. 

A wrong-doer cannot get title to property, or escape the 
responsibility of his tortious or felonious act, merely 
because the owner has failed to give public notice or 
warning that it was not to be stolen. 

If carrying away in the memory of a spectator, or 
otherwise surreptitiously obtaining the contents of a 
play, is without the consent of, or unauthorized by, the 
owner, and therefore an infringement of his property in 
the play, the act is not excused by the omission of the 
owner to notify the audience that they will not be 
allowed, or are forbidden, to carry it away in that 
manner, 

Upon a careful consideration, therefore, of the subject, 
Ihave not been able to appreciate the distinction which 
the learned judges in Keene v. Wheatley and Keene v. 
Clarke and Crowe v. Aiken have attempted to draw 
between different modes of obtaining the contents of a 
manuscript play from its public performance. They are 
equally objectionable, and are merely different modes of 
depriving an author of his literary property; and, there- 
fore, any mode which effectuates that purpose is unlawful. 
The vice-chancellor says, in Prince Albert v. Strange, supra 
(p. 689), that as to property of a private nature, which the 
owner, without infringing on the right of any other, may 
and does retain in a state of privacy, a person who, with- 
out the owner’s consent, express or implied, acquires a 
knowledge of, cannot lawfully avail himself of the knowledge so 
acquired to publish, without his consent, a description 
of the property 

That opinion goes quite as far as is necessary to destroy 
the distinction alluded to. 


There is another case to the same effect. In Turner v. 





Robinson, 10 Irish Ch. 182, a painting, on public exhibi- 
tion for private emolument, was seen by spectators, some 
of whom, from recol/ection, arranged themselves in 
tableau, representing the figures in the painting, and 
were photographed. 

The sale of engravings made from such photographs 
was restrained by injunction. The mode adopted for 
carrying into execution what was denounced by the 
court as an unlawful act, was the same in the Irish case 
as was approved of in the two cases alluded to, namely, 
in the memories of the spectators; and the case is there- 
fore opposed, as an authority, to the distinction referred 
to. 

My conclusions upon the whole case are, that there was 
no such publication by the plaintiff, or by his assignor, 
of the play in question, as to deprive the plaintiff of his 
common-law right of property in it. 

That public representations of the play were not a pub- 
lication of the play so as to take away the common-law 
right. 

That thereis no presumption in favor of the lawfulness 
of the manner in which the defendant obtained the 
play. 

That the burden is upon him to show that it came into 
his possession in a lawful manner; and that, having 
failed to show the lawfulness of his possession, he should 
be deprived of it. 

Iam therefore of opinion, that the plaintiff is entitled 
to a judgment restraining the defendant from further 
printing or publishing the play, and requiring him to 
deliver up to be destroyed such as are now in print, and 
that, therefore, the judgment appealed from should be 
reversed. 

We were asked by the appellant’s counsel, if we came 
to the conclusion that the judgment below was erro- 
neous, to pronounce an absolute judgment in his favor, 
and not tosend the case back fora new trial. But in the 
uncertainty of the law on the subject of ordering judg- 
ment absolute at general term, we think it safest to 
refuse the request. 

The judgment should be reversed and a new tria 
ordered, with costs to the appellant, to abide the event. 
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THE WORK OF THE COURTS. 
SUMMARY OF BUSINESS DISPOSED OF IN 1870. 


The following isa summary of the work done by the 
supreme court in the first department of this state, during 
the year 1870. 

SUPREME COURT— GENERAL TERM. 
Enumerated wee” a iE, sisncsieiconteiasanetinn windpape 


Preferred 
Non-enumerated ao 





Total, 





CIRCUIT — PART I, 


Trials by court and jury,. dansewneoennénsie ssnheseni 
do do Rca waived. . 

Inquests, . ns 

Dismissals, .. —— 

IN, 65 6:0 5. cccccncsnneesctsanaitessdectantssinieomnlainmaia’ 


TIGA, sco acnnsnsscoccticsoscncssebiaass set Sha tenpiane 





PART II, 





Trials by court eT: 
do do ury waived 


Inquests, . 
Dismissals 
Referred, 


SPECIAL TERM. 
February — Cardozo, J. 


Demurr 
Stricken ‘Poon calendar, . 
Trials, issues law and fact 
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March — Barnard, J. 
Demurrers 


3tricken from calendar, . 
Trials, issues law and fact, 








May — Ingraham, Ss 


Demurrers 
Stricken from calendar 
Trials, issues of law and fact, . 





enter Samar, nal 
Demurrers,. sine 


Stricken from “calendar, 
Trials, issues law and fact, 


December — Brady. 
Demurrers, 
Stricken from calendar, .... 
Trials, issues law and fact, 


Demurrers,. 
Stricken from culendar,. 
Trials, issues law and fae . 


The superior court and court of common pleas have not 
made up any statement. The statement of the business 
in chambers is not yet ready. 


on os 
ASSIGNMENTS OF COURTS AND JUDGES. 
SUPREME COURT. 


ASSIGNMENTS OF COURTS AND JUDGES FOR THE YEAR 1871, 
IN THE FIRST DEPARTMENT, NEW YORK, MADE PURSU- 
ANT TO THE ACT PASSED 1870. 


General Terms. — First Tuesday of January, February, 

April, June, September and Novenber, 
SPECIAL TERMS — FOR ENUMERATED MOTIONS, 

February, Judge Ingraham. 

March. Judge Brady. 

May, Judge Sutherland. 

October, Judge Cardozo, 

December, Judge Barnard. 


CHAMBERS. 


January, Judge Sutherland. 

February, Judge Barnard, 

March, Judge Cardozo. 

April, Judge Brady. 

May, Judge Ingraham. 

June, Judge Barnard, 

July, Judge Cardozo. 

August, Judge Sutherland. 

September, Judge Barnard. 

October, Judge Ingraham. 

November, Judge Brady, 

December, "Judge Cardozo, 

‘the Judge at Chambers will hold the same to and 
including the Saturday preceding the first Monday of the 
succeeding month. 


CIRCUIT COURTS, AND OYER AND TERMINER. 

January — Part I— Judge Brady. 

January — Part II— Judge 

February — Part II and Oyer and Terminer— Judge 
Sutherland, 

February — Part II —Judge Brady. 

March — Part I— Judge 

March — Part II — Judge Sutherland. 

April— Part 1— Judge 

April — Part II-- Judge Sutherland. 

May — Part I and oP er and Terminer — Judge Cardozo. 

May — Part II— Judge Brady. 

June — Part I—Judge Brady. 

June — Part II — Judge ——. 

Oc poe -- Part I and Oyer and Terminer — Judge Bar- 
nar 

October — Part II — Judge Brady. 

November — Part I— Judge Sutherland. 

November — Part II — Judge 

December—Part I and Oyer and Terminer— Judge 
Ingraham, 

mber— Part II — Judge Brad 

Where two circuits are to be held at the same time, 
the odd numbers will be placed on the calendar of Part L., 
and the eveu numbers on the calendar of Part I. 


COURT OF COMMON PLEAS. 
GENERAL TERM. 


and w 
First Monday of March, Chief Justice Daly, Larremore 
and J, F. Daly 
Ri. Monday of May, Chief Justice Daly, Robinson and 
rrem 
First Monday of October, Chief Justice Daly, Larremore 
and J. F. Daly 


e0ye Menteg of January, Chief Justice Daly, Robinson | 


First Monday of December, Chief J ustice Daly, Robin- 
son and Loew. 
Court opens ‘at 11 o'clock. : 


SPECIAL TERM. 


For Trial of Issues of Fact. 

First Monday of January — Part I, Judge Larremore; 
Part I, Judge 

First’Monday of February—Part I, Judge Robinson; 
Part Il, Judge J. F. Daly 

First Mon ay of March — Part I, Judge Loew. 

First Monday of — 1, Chief Justice Daly; 
ns Il, Judge J. F. Dal 

First Wonder of ideg— :Part I, Judge Loew 

First Monday of June-- Part * Judge J. F. Daly; Part 
II, Chief Justice C. P. Daly. 

First Monday of October — Part I, Judge Loew 

First Monday of Nove mber — Part I, Judge Larremore 
Part II, Judge J. F. Daly. 

First "Monday of December — Part I, Judge J. F. Daly. 

Court opens at 11 A. M. 


EQUITY TERM. 
First Monday of February, Judge Larremore. 
First Monday of April, Judge Robinson. 
First Monday of June, Judge Loew. 
First Monday of Nov ember, Judge Robinson. 
Court opens at 11 o'clock, 


CHAMBERS, 
January, Judge Joseph F. Daly. 
February, Chief Justice Daly. 
March, Judge Robinson. 
April, Judge Loew. 
May, Judge J. F. Daly. 
June, Judge Larremore. 
July, first and second weeks, Judge Larremore, 
July, second and fourth weeks, Judge Robinson. 
August, first and second weeks, Judge Loew. 
August, third and fourth weeks, Judge Van ‘Brunt. 
Se ptember, first and second weeks, Judge J. F. Daly. 
September, third and fourth weeks, Chief Justice 

Daly. 

October, Judge Robinson. 
November, Judge Loew. 
December, Judge Larremore. 
Court opens at 10 o'clock. 


.P, 





NEW YorK LAW ASSOCIATION. —At a meeting of the 
New York Law Association, held at No. 23 Third avenue, 
in the city of New York, on the 4th day of January, 187], 
the following officers were elected for the ensuing term: 

For President — Louis Levy. 

For Vice-President — William Doll, 

For Secretary — Henry 8. Davis. 

For Treasurer — Aaron Levy. 

For Marshal —Samuel Goldberg, 

This is an association composed of law students for the 
discussion of legal themes, All law students who have 
been studying for the space of two years are admitted. 

-_— 


LEGAL NEWS. 


In the supreme court of California, on the 6th inst., 
the briefs of Attorney-General Hamilton, and J. W. San- 
derson, in certain railroad cases, were thrown out on the 
ground that they were disrespectful. 


Hon. William A. Harrison, one of the first judges of the 
supreme court of appeals, of West Virginia, died in 
Clarksburg, on the last day of the year, of apoplexy, 
aged seventy-five years, 

Judge O. A. Cochrane, has been appointed chief justice 
of the supreme court of Georgia, to succeed Chief Justice 
Brown, who has resigned to accept the presidency of a 
railroad company. 


The case of The People against Brady, in which the 
supreme court of California recently decided against the 
validity of the fifteenth amendment, will be taken im- 
mediately to the supreme court of the United States on 
a writ of error. 





Gov. Geary, of Pennsylvania, in his annual message, 

| alludes to the unsettled condition of the Delaware boun- 

| dary, and suggests unpleasant ideas of the whipping-post 
and pillory to Pennsylvanians, who may come under the 
barbarous laws of Delaware through a mistaken juris- 
diction, 
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TESTAMENTARY CAPACITY.” 


By the revised statutes of New York, “ All persons, 
except idiots, persons of unsound mind, married 
women, and infants, may devise their real estate by 
their last will and testament duly executed,”’ 2 R.8. 
56. ‘* Every male person of the age of eighteen years 
or upward, and every female (not being a married 
woman) of the age of sixteen years or upward, of 
sound mind and memory, and no others, may give and 
bequeath his or her personal estate by will in writ- 
ing.” 2 id. 60. 

By the acts of 1848 and 1849 the disability of married 
women was removed, and they may now convey and 
devise property as if they were unmarried. It must 
be presumed that the legislature did not intend to 
make any distinction between the capacity requisite 
to devise real or personal estate. 

An idiot is a person who has been without under- 
standing from his birth, and hence the law presumes 
is never likely to attain any. Shelford on Lunacy, 
p.2. Itisa want of understanding or mind, and not 
a perversion of the understanding. 1 Black. Com. 302. 

If a person have any reason whatever, he is not an 
idiot. 

It was the rule of the Roman civil law, that deaf 
and dumb persons were incapable of making wills or 
contracts. 1 Beck. Med. Jur. 881. 

Blackstone places a person born deaf and dumb on 
a par with an idiot. 1 Black. Com, 304. 

In this country, persons born deaf and dumb were 
for many years held presumptively to be idiots. 
Brower v. Fisher, 4 Johns. Ch. 441. The better opin- 
ion is, that all persons are presumptively of sound 
mind, and persons born deaf and dumb do not form 
exceptions to this general rule. Christmas v. Mitchell, 
4 Ind. Ch. 535, 

The burden of proof rests on him who alleges that 
the party was non compos mentis. Ean v. Snyder, 46 
Barb. 230; Delafield v. Parish, 25 N. Y. 9. 

As to just what persons are prohibited by the term 
“persons of unsound mind’’ does not seem to be very 
definitely settled. It is said in Blanchard v. Nestle, 
3 Denio, 37, that the term “‘ unsound mind,” as here 
used, was synonymous with non compos mentis. This 
cannot be true, for, had the legislature so intended it, 
it would not have made use of the word idiots, for the 
term non compos mentis includes idiocy as well as 
every other infirmity of mind. 

It has been repeatedly said that the law never 
attempts to measure the strength or the degree of a 
person’s understanding, be it ever so weak, and that 
the only question in determining the validity of a 
will was, whether or not the testator was totally 
deprived of reason at the time of executing the will. 
Stewart v. Lispenard, 26 Wend. 253; Blanchard v. 
Nestle, 3 Denio, 37; Newhouse v. Godwin, 17 Barb. 236, 





*Prepared as a note to the cage of Clark v. Sawyer, 3 
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The rule laid down by the above cases is, that no 
degree of imbecility short of actual idiocy renders a 
party incompetent to make a will. 

This extreme doctrine has been severely criticised 
by the later decisions of the court of appeals on the 
same subject, and these cases must be regarded as 
substantially overruled. Delafield v. Parish, 25N. Y. 
9; Van Guysling v. Van Kuren, 35 id. 70. See, also, 
Christie v. Clark, 45 Barb. 529; Ean v. Snyder, 46 
id. 230. In the matter of Forman’s Will, 54 id. 274. 

The true rule was laid down by Mr. Justice Davies 
in Delafield v. Parish, that the testator must have suf- 
ficient capacity to comprehend the conditions of his 
property, and his relations to the persons who were 
or should be the objects of his bounty, and the scope 
and provisions of his will, and these are the proper 
questions to be submitted to a jury in such cases. 
McClintock v. Curd, 32 Mo, 411; Beaubien v. Cicotte, 
12 Mich. 459; Converse v. Converse, 21 Vt. 168; Daniel 
v. Daniel, 39 Penn. St. 191. 


UNDUE INFLUENCE. 

The testator must not only have a disposing capacity, 
but the instrument must be his own free act, anda 
jury in deciding questions of this nature should ask 
themselves whether, from all the circumstances of the 
case, they regarded it as the will of the testator, or the 
act of some other person or persons. 1 Redf. on 
Wills, 131. 

Every species of influence which goes so far as to 
overcome free agency must be regarded as undue, and 
all fraudulent acts are embraced in the term. A per- 
son has the right, in a fair and legitimate manner, to 
urge another to make a will in their favor, and an 
influence sufficient to avoid a will must amount to 
coercion or virtual control over the testator. Gardner 
v. Gardner, 22 Wend. 526; Low v. Williamson, 1 
Green’s Ch, 82; Tyler v. Gardner, 35 N. Y. 559; Wier 
v. Fitzgerald, 2 Bradf, 42, 

And it must operate on the mind of the testator at 
the time the will is made. Eckert v. Flowry, 48 Penn. 
St. 46; Turner v. Cheesman, 15 N. Y. Ch. 343; Thorn- 
ton v. Thornton, 39 Vt. 122. 


DRUNKENNESS, 

It is not definitely settled just what degree of 
drunkenness will avoid a contract or will. We think 
the same rule must prevail in these cases as prevails 
in cases of imbecility or disordered mind produced 
from other causes. 

Questions in every case must always be, Had the 
testator at the time of making the will a disposing 
mind, and did he act freely? A person deprived of 
reason by intoxication cannot make a valid contract 
or will. Prentice v. Ackorn, 2 Paige, 30; Duffield v. 
Robison, 2 Harring. 375. 

If a person under the influence of liquor makes a 
will which he would not have made had he not 
been under that influence, then it is submitted the 
will should not stand, because it cannot be said to be 
his free act ; and, so far as the mind of the testator is 
influenced in making particular bequests by the use 
of intoxicating liquors, to that extent it must be held 
that the effect was produced by an undue influence, 

It is said in Peck v. Casey, 27 N. Y. 9, that neither 
habitual intoxication or the actual stimulus of intoxi- 
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cating liquors at the time of executing a will inca- 
pacitates a testator, unless the excitement produced 
thereby be such as to disorder his faculties and per- 
vert his judgment; but this case is not inconsistent 
with the principles before stated, For the decision 
was based upon the ground that the mind of the tes- 
tator had not become impaired from habits of intem- 
perance, and was not at the time of the execution of 
the will so far under the influence of liquor as to affect 
the character of the instrument. 

Drunkenness is a species of insanity, which, often 
repeated, may become fixed and permanent, but is 
more often temporary in its duration; and it would 
be absurd to say, that a pe.son whose senses were 
blurred and memory obscured by long-continued 
habits of intemperance, or whose brain was fired by 
excessive indulgence at the time, could make a valid 
disposition of his property by will or contract. 





THE LAW OF ULTERIOR DESTINATION AS 
BEARING ON CONTRABAND OF WAR. 


We find in the Law Magazine and Law Review 
(English) an article on the above subject, which can- 
not fail to be full of interest and value to the student 
of international law. In it the question is discussed 
with so much learning and ability, and the American 
decisions are so fully and fairly set forth, that we 
quote it entire: 

“The recent civil war in America presented many 
cases illustrative of the principles of the maritime law 
of nations, of which few are more interesting than the 
law of blockade. For, in its connection with contra- 
band of war and the rule of ulterior destination, or, 
as it is sometimes termed, continuous voyage, a block- 
ade, if but moderately well sustained, is undoubtedly 
one of the most effective methods which ean be 
employed by a belligerent in weakening the re- 
sources, by cutting off the supplies, of his enemy. 
But, while this is so, it is also well known, that no 
method of what we may call negative warfare is sub- 
ject to so many disturbing incidents, the effect of 
which it is almost impossible to avoid. On the one 
hand, the ships composing the blockading squadron 
may be insufficient in number, or defective in speed 
or in caliber; the extent and nature of the coast they 
are required to cover may be wide and exposed, and 
they are at any moment liable to dispersion by stress 
of weather, or may be driven away altogether by a 
superior force of the enemy. On the other hand, the 
opportunities presented of evading, or, as it is termed, 
‘running’ the blockade, the vicinity of ports belong- 
ing to neutral states, which offer facilities for forming 
depots of goods intended for the relief of the place 
invested ; the high premium attending the successful 
venture; the romantic hazard of the attempt itself — 
these all combine to render blockade a method of war- 
fare one not only of great uncertainty and difficulty, 
but which, in its contact with neutral ships, gives 
occasion to questions of international law by no means 
easy of solution. 

“ These almost inseparable incidents to a blockade 
have given rise to what are called ‘ paper’ blockades, 
or, as they have veen termed, blockades by ‘ notifica- 
tion,’ or ‘notoriety,’ as distinct from actual or effect- 





ive blockades; the former being an attempt to visit 
neutral vessels with the penalties attending the viola- 
tion of blockade, while escaping from the necessity 
of actually employing a force sufficient to draw the 
required cordon round the invested port. But this 
practice has, at least in modern times, never received 
any countenance from civilized states; and it is now 
a well-settled principle of the maritime law of 
nations, at all events since the armed neutrality of 
1780, to which Great Britain became a party by her 
convention with Russia, of January, 1801, that, to use 
the language of the powers assembled at Paris, in the 
congress of 1856, when the subject received much 
consideration, ‘blockades, in order to be binding, 
must be effective; that is to say, maintained by a 
force sufficient to really prevent access to the coast of 
the enemy.’* 

“Tt is, however, with one only of the incidents toa 
blockade stated above, that we have now to do; that, 
namely, which arises from the vicinity of neutral 
ports, at a short distance, generally, from the block- 
aded coast, which, while ostensibly affording a neutral 
terminus and place of consignment for the cargo, are, 
in reality, depots from which the necessities of the 
place may effectually be supplied. The voyage, in 
short, is broken in two. The first stage is between 
neutral termini; the transport of the cargo assumes 
the form of a legitimate transaction of commerce, 
and the ship is free, as being the property of a neutral 
trader. The second stage is, for the relief of a bellig- 
erent port; the goods are contraband uf war, and the 
vessel, if caught in delicto, is, from the outset of her 
hazardous voyage, liable, together with her cargo, to 
capture and confiscation as prize of war. Can these 
consequences be, by relation back as it were, made to 
attach on the first stage also? Can a venture, to all 
intents legitimate, be infected with the taint of contra- 
band, to be inferred from the supposed ulterior 
intention or purpose in the minds of those engaged 
in the transaction, or was there ‘ locus penitentia,’ in 
the intermediate and neutral port? The reply to 
these questions involves the doctrine of what is 
known as that of ‘continuous voyage,’ or as some 
have termed it, ‘ulterior destination,’ upon which 
some difference of opinion has existed, as between the 
courts of this country and those of the United States, 
a difference resting on principles which it is now pro- 
posed to examine. 

“The rule to which this doctrine is a corollary is well 
known. As it is stated by Sir W. Scott, the sailing 
with an intention of evading the blockade is a begin- 
ning to execuie that intention, and is an overt act con- 
stituting the offense; and from that moment the 
blockade is fraudulently evaded. The Columbia, 
1 Rob. p. 154. To a similar effect is the language 
of the supreme court of the United States in one of 
the most recent cases on the subject, in which the 
doctrines underwent examination : 

“* Tt is,’ said Chief Justice Chase, ‘a well-established 
principle of prize law as administered by the courts of the 
United States and of Great Britain, that sailing froms 
neutral port with intent to enter a blockaded port, and 





* And see on this ~_ ect of blockades by “ notifica- 
tion” and aa te e —s 1 Ch, Ro 2 
Mercurius, id. p. 83; Northcote v. Douglass, 10 Moore P. C. 
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with knowledge of the existence of the blockade, subjects 
the vessel, and, in most cases, the cargo, to capture and 
condemnation. Yeaton v. Fry, 5 Cranch, 335; 1 Kent Com. 
p. 150; the Frederick Molke, 1 Rob. 72. We are entirely 
satisfied with that rule, It was established with some 
hesitation when sailing vessels were the only vehicle of 
ocean commerce; but now, when steam and electricity 
have made all nations neighbors, and blockade running 
from neutral ports seems to have been organized as a 
business, and almost raised to a profession, it is clearly 
seen to be indispensable to the efficient exercise of bel- 
ligerent rights. It is not likely to be abandoned, until 
the nations by treaty shall consent to abolish capture of 
private property on the seas, and, with it, the whole law 
and operation of commercial blockade. The Circassian, 
2 Wall, (supreme court), p. 135; and see the Admiral, 
id. 3, p. 603.’ 


“ Acting, therefore, upon this view of the law, it 
was decided by the court that a vessel sailing from a 
neutral port, with intent to violate a blockade, is lia- 
ble to capture and confiscation as prize from the time 
of sailing ; and that the intent to violate the blockade 
is not disproved by evidence of a purpose to call at 
another neutral port, not reached at the time of capture, 
with ulterior destination to the blockaded port; and 
further, that evidence of intent to violate blockade 
may be collected from bills of lading of cargo, from 
letters and papers found on board the captured vessel, 
from acts and words of the owners and hirers of the 
cargo and their agents, and from the spoliation of 
papers in apprehension of capture. 

“So far as regards the destination of the vessel 
itself; in the case in question, however, the court pro- 
deeded to deal with the cargo, and doing so, gave, as 
will be seen, to the doctrine of continuous voyage an 
extension, of which it had not before been considered 
as capable. 


“*Neutrals,’ said the chief justice, ‘may sell in their 
own country to belligerents whatever belligerents may 
choose to buy. The principal exceptions to this rule are 
that neutrals must rrot sell to one belligerent what they 
refuse to sell to the other; and must not furnish soldiers 
or sailors to either, nor prepare, nor suffer to be pre- 
pared, armed ships, or military or naval expeditions 
against either. So, too, neutrals may convey in neutral 
ships, from one neutral port to another, any goods, 
whether contraband or not, if intended for actual deliv- 
ery at the port of destination, and to become part of the 
common stock of the country or of the port. * * * British 
merchants had, as neutrals during the war, a perfect 
right to trade, even in military stores, between their own 
ports, and to sell at one of them goods of all sorts, even 
to an enemy of the United States, with knowledge of his 
intent to employ them in rebel war against the Ameri- 
can government, provided only the trade were a real 
trade, in the course of which goods, conveyed from one 
port to another, became incorporated into the mass of 
goods for sale in the port of destination, and provided 
sale means sale to either belligerent without partiality to 
either. If, however, there was an intention, or, as the 
court termed it, in a recent case in this country, ‘a men- 
tal process,’’ of sending the goods forward to a blockaded 
port, it has been held that there is, as far as the cargo is 
concerned, one continuous voyage, which cannot be 
broken by any transaction at the intermediate port, by 
their being unladed, transhipped, transferred from hand 
to hand, or even sold, unless it be 2 bona fide sale in the 
market, They are, therefore, liable to capture and con- 
fiscation on the outward voyage to the neutral port. So, 
also, is the ship, nnless there be reason to conclude that 
her owners were ignorant of the ulterior destination of 





the cargo, and did not hire their ship with a view to it, 
But if the ulterior destination is the known inducement 
to the partial voyage, and the ship is engaged in the 
latter with a view to the former, then, whatever lia- 
bility may attach to the final voyage must attach to the 
earlier undertaking with the same cargo, and in con- 
tinuity of conveyance. The ships are planksof the same 
bridge, all of the same kind, and all necessary to the 
convenient passage of persons and property from one end 
to the other.’ The Bermuda, 3 Wall. 514; The Stephen 
Hart, id. 559; The Springbok, id. v. i. 

“This decision has given to the doctrine of continuous 
voyage an important influence, as bearing upon and 
restricting the privileges of neutral states. The prin- 
ciple itself has been considered to take its rise from 
what is known as the Rule of War of 1756, under 
which a neutral cannot carry on trade between a 
belligerent country or its colonies, if he were excluded 
from that trade in time of peace. It is thus spoken 
of by Sir W. Scott, in a celebrated judgment (The 
Immanuel, 2 C. Rob. p. 286), which states very clearly 
the law as it then existed, and which, indeed, may be 
said to have given the rule much of the influence 
which it exercised on the colonial trade of an enemy 
during the earlier part of the present century. Re- 
garding the question as affecting neutral property, he 
observes: 

“*Upon the breaking out of awar, it is the right of neu- 
trals to carry on their accustomed trade, with the excep- 
tion of the particular cases of a trade to blockaded places 
or in contraband articles (in both which cases their prop- 
erty is liable to be condemned), and of their ships being 
liable to visitation and search; in which case, however, 
they are entitled to freight and expenses, I donot mean 
to say, that, in the accidents of a war, the property of 
neutrals may not be variously entangled and endangered ; 
in thenature of human connections, it is hardly possible 
that inconveniences of this kind should be altogether 
avoided. Some neutrals will be unjustly engaged in cov- 
ering the goods of the enemy, and others will be unjustly 
suspected of doing it; these inconveniences are more than 
balanced by the enlargement of their commerce; the 
trade of belligerents is usually interrupted in a great de- 
gree, and falls, in the same degree, intothelapof neu- 
trals. But, without reference to accidents of the one 
kind or the other, the general rule is, that the neutral 
has a right to carry on, in time of war, his accustomed 
trade, tu the utmost extent of which that accustomed trade is 
capable. Very different is the case of a trade which the 
neutral has never possessed, which he holds by no title 
of use and habit in time of peace, and which, in fact, can 
obtain in war by no other title than by the success of the 
one belligerent against the other, and at the expense of 
that very belligerent under whose success he sets up his 
title.” 

“Such being the rule under which a neutral could 
notexport goods directly from the mother country of 
the enemy to its colonies, it is plain that it was sus- 
ceptible of evasion by the simplest expedient of the 
neutral first importing such goods to his own country, 
so as to make them part of the national stock of that 
country, and then exporting them to the enemy’s 
colonies. And hence arose questions of some diffi- 
culty then, and of still greater difficulty and embar- 
rassment now, as to what amounted to a direct trade, 
or what was to be regarded as an intermediate bona 
fide importation to a neutral country. And though 
the rule of war of 1756 has become obsolete, inasmuch 
as the free trade which England has thrown open to 
the navigation of the world enables other nations to 
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participate in her colonial and coasting trade on an 
equality with her own vessels, and has thus practi- 
eally repealed a law which has its foundation in a 
monopoly, yet from the extension which, as has been 
observed, the doctrine of continuous voyage (a direct 
inference from the rule of 1756), has received, the 
decisions of English and American courts of prize 
on the interpretation of the rule must continue to be 
referred to, and have always in the most recent cases 
been cited, as containing a correct exposition of the 
law of nations on the subject. The principles upon 
which the court of admiralty act in determining such 
questions, have been so well stated in a celebrated judg- 
ment of Sir W. Grant, in the leading case of The Wil- 
liam, 5 C. Rob. 385; Lords, March 11, 1806, in which will 
one found an elaborate examination of the decisions, 
that we make no apology for giving the following 
extract: 


“* What, then,’ said the learned judge, ‘ with reference 
to this subject is to be considered a direct voyage from one 
place to another? Nobody has ever supposed that a mere 
deviation from the straightest and shortest course in 
which the voyage could be performed would change its 
denomination, and make it cease to be a direct one 
within the intendment of the instructions. Nothing can 
depend on the degree or the direction of the deviation, 
whether it be of more or fewer leagues, whether toward 
the coast of Africa or toward that of America, Neither 
will it be contended that the point from which the com- 
mencement of a voyage is to be reckoned changes as 
often as the ship stops in the course of it; nor will it the 
more change because a party may choose arbitrarily, by 
the ship’s papers or otherwise, to give the name of a dis- 
tinct vovage to each stage of a ship’s progress. The act 
of shifting the cargo from the ship to the shore, and from 
the shore back again into the ship, does not necessarily 
amount to the determination of one voyage and the com- 
mencement of another. It may be wholly unconnected 
with any purpose of importation into the place where it 
isdone. Supposing the landing to be merely for the pur- 
pose of airing or drying the goods, or of repairing the 
ship, would any man think of describing the voyage as 
beginning at the place where it happened to become 
necessary to go through such a process? Again, let it be 
supposed that the party has a motive for desiring to make 
the voyage appear to begin at some other place than that 
of the original lading, and that he, therefore, lands the 
cargo purely and solely for the purpose of enabling him- 
self to affirm that it was at such other place that the goods 
were taken on board, would this contrivance at all alter 
the truth of the fact? Would not the real voyage still be 
from the place of the original shipment, notwithstand- 
ing the attempt to give it the appearance of having begun 
from a different place? The truth may not be always 
discernible, but when it is discerned, it is according to 
the truth, and not according to the fiction, that we are to 
give to the transaction its character and denomination. 
If the voyage from the place of lading be not really 
ended, it matters not by what acts the party may have 
evinced his desire of making it appear to haveended. That 
those acts have been attended with trouble and expense, 
cannot alter their quality or their effect. The trouble 
and expense may weigh as circumstances of evidence to 
show the purpose fur which the acts were done; but if 
the evasive purpose be admitted or proved, we can never 
be bound toaccept, as a substitute for the observance of 
the law, the means, however operose, which have been 
employed to cover a breach of it. Between the actual 
importation by which a voyage is really ended, and the 
colorable importation which is to give it the appearance 
of having ended, there must necessarily be a great resem- 
blance. The acts to be done must be almost entirely the 





same; but there is this difference between them —the 
landing of the cargo, the entry at the custom-house, and 
the payment of such duties as the law of the place 
requires, are necessary ingredients in agenuine importa. 
tion; the true purpose of the owner cannot be effected 
without them. But in a fictitious importation they are 
merely voluntary ceremonies, which have no national 
connection whatever with the purpose of sending on the 
cargo to another market, and which, therefore, would 
never be resorted to by a person entertaining that pur- 
pose, except with a view of giving to the voyage which 
he has resolved to continue the appearance of being 
broken by an importation which he has resolved not 
really to make,’* 

“These extracts from the judgments of Sir W. Grant 
and Sir W. Scott will place our readers in a position 
to understand the development which this doctrine 
of continuous voyage has received at the hands of 
American judges, and this we shall now proceed to 
notice. But in connection with the doctrine in ques- 
tion, the difference that formerly obtained between 
cases of breach of blockade and those of contraband 
of war should clearly be kept in view. Contraband, 
it was held, if met with on the high seas, was always 
subject to capture and confiscation as prize, whereas 
ships and cargoes, on their way to a blockaded place, 
were not, as far as the decisions went which have 
been quoted, of necessity so, unless the offense was 
established of an intended or actual breach of block- 
ade. And asa blockade was an act of maritime war- 
fare only, and could only be maintained by sea, if the 
final stage of transit of the goods, the last plank, so to 
speak, of the bridge, was by way of inland navigation, 
as by river or canal, or overland, there was held to be 
no offense, because there could, in such a case, be no 
breach of a blockade, inasmuch as the taint of the 
voyage was purged when the goods were landed. 
And it was in breaking in upon this principle that 
the alteration in the law, occasioned by recent 
American decisions, mainly consisted ; for they held 
that, in deciding the question as to which was to be 
regarded, the ultimate, or the immediate or osten- 
sible, destination of the cargo, as distinct from the 
ship, not only cases were to be included which came 
within the rule of war of 1756, but also those where a 
subject of the capturing power was supposed to be 
trading with the enemy, or a neutral engaged in send- 
ing contraband of war, and generally every case in 
which the destination of a vessel or cargo was 
material.f 

The leading case on this subject in the American 
courts is The Commercen (Wheat. p. 382), in which, as 
Professor Dana has observed, the question was dis- 
cussed with great learning and ability, and the argu- 
ments in which, it may be added, will be full of value 
to the student of international law. It was there de- 
cided by the supreme court of the United States, that 
if goods were destined for the avowed use of the 
enemy’s army or navy, they are liable to forfeiture, 
even though the property of a neutral; and, further, 
that the destination to a neutral port could not vary 
the application of the rule, inasmuch as it was only 
doing that indirectly which, in direct courses, was 
prohibited. In this celebrated case, which gave rise 





* And see The Polly, 2 Rob. 361; The Maria, 5 C. Rob. 365 
+ Note by Professor Dana, Wheaton, Inter. Law, p. 508. 
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to a remarkable difference of opinion among the emi- 
nent jurists who then had seats in the supreme 
court, the facts were, thata Swedish vessel was carry- 
ing a cargo of provisions, the property of English 
merchants, to a Spanish port, there to be delivered to 
the British army engaged in hostilities against France, 
in Spain. Great Britain was, at the time, at war with 
the United States; but between France and the 
United States there was no alliance or common action. 
Sweden and Spain were, on the other hand, allies of 
Great | ritain in the war against France, but were 
neutral in the war against the United States. The 
cargo was condemned as enemy’s property, but the 
ship was released; and in the court below, the dis- 
trict court of Maine, freight was allowed according to 
the rule of the Consolato del Mare, and the ancient 
practice in cases where enemy’s goods are captured on 
board a neutral vessel. But Mr. Justice Story, in the 
circuit court of the United States (2 Gall. 260), reversed 
the judgment of the court below, so far as it allowed 
freight, and held, that though, strictly speaking, it 
was not a question of contraband, for that can arise 
only when the property belonged to a neutral, and in 
this case the property belonged to an enemy, yet that 
the ship-owner in carrying provisions for public use, 
and under a public contract, was assisting the mili- 
tary operations of the enemy. He pronounced, 
accordingly, the vovage to be illicit, and inconsistent 
with the duties of neutrality, equally as the carrying 
of enemy’s dispatches, or the conveyance of military 
persons in his employ; and this decision was con- 
firmed by the supreme court, who held, however, 
that it made no difference, as against the confiscation 
of the ship and cargo, that the enemy is carrying on 
a distinct war in conjunction with his allies, who are 
Sriends of the captor's country, and tha‘ the provisions 
were intended for the supply of his troops engaged 
in that war, or that the ship in which they are trans- 
ported belonged to the subjects of one of those allies. 
Chief Justice Marshall, however, and two other judges, 
differed from this conclusion, and were of opinion 
that a remote and consequential effect of an act was 
not sufficient to give it a hostile character; its ten- 
dency to aid the enemy in the war must be direct and 
intermedia‘ >. 

“Tt is to be observed, however, that although this 
case is relied upon, and commonly referred tv as 
having given great extension to the doctrine of con- 
tinuous voyage in connection with contraband of war, 
questions which at the same time were indirectly 
involved, and which supplied considerations which 
influenced the opinions of the majority, it in reality 
turned upon another point, that, namely, of the 
service in which the ship was engaged having given 
her an enemy character, in which view her destina- 
tion became immaterial. The group of cases (The 
Creassia, 2 Wall. 135; The Bermuda, 3 id. 514; The 
Stephen Hart, id. 559; The Peterhoff, 5 id. 28), decided 
at the close of the recent civil war in America, are 
those which must rather be cited as having placed the 
doctrine of continuous voyage on its present footing, 
which, if the principles of public maritime law then 
laid down are adhered to, will | reatly restrict the 
privileges of the neutral trader. 

(To be continued.) 





MR. EMOTT ON THE LEGAL PROFESSION. 


At the recent reception of the university law school, 
New York, Mr. James Emott made a speech, from 
which we take the following extract : 

“There is a passage of Lord Bolingbroke, familiar 
to us all, which came to my mind when I began to 
reflect on what I should say on this occasion, ‘There 
have been lawyers,’ he says, speaking of the lawyers 
of his day—‘ there have been lawyers that were ora- 
tors, philosophers, historians. There have been 
Bacons and Clarendons. There will be none any 
more until true ambition or the love of fame prevails 
over avarice; and until men find leisure and encour- 
agement to prepare themselves for the exercise of 
their professions, by climbing up the vantage ground 
of science instead of groveling all their lives in a 
mean but gainful application to the arts of chicane.’ 
The arts of chicane, in his day, were applied to tricks 
and technical advantages. He who practiced them 
had been described, in a yet more distant day, as ‘legu- 
leius quidam, cautus et acutus preeco actionum, cantor 
Sormularum, anceps syllabarum.’ That sort of chi- 
cane is for the most part swept away. ‘ Formula,’ 
‘syllabee,’ ‘ actiones,’ have vanished. We have asys- 
tem of procedure which, it is boasted, will bring all 
questions to the test of truth and right. But we are 
not therefore out of the reach of chicanery; we 
encounter greater dangers. Chicane in our day 
steps out of the region where the attorney might 
set traps or the ailvocate play tricks. It means now 
the approach in secret tothe bench. It means the use 
of remedies devised for protecting great rights to the 
perpetration of great wrongs. The abuse of the high- 
est powers and most stringent process of the courts 
for unjust ends is an evil certainly not less than 
mere trickery. Ispeak of what is notorious when 
I say, that not only members of our bar, but cone 
spicuous and powerful branches of the judiciary 
of this state, are accused of conduct which I will not 
describe. This is not the place, and I have no right 
to pronounce judgment on these charges. I arraign 
no man; but I have a right to call for judgment upon 
a system which makes such things possible, and upon 
the public sentiment which telerates the suspicion of 
their existence. These accusations are true or false, 
If they are true, then, unless the evil is remedied, 
society and government cannot endure under our 
presentinstitutions. Iftheyare false, they area wrong, 
not only to the just and pure men on the bench who 
are in danger of being overwhelmed with indiscrimi- 
nate abuse, but to society and the state in their highest 
interests. And it is as serious and as discouraging, 
whether these charges are true or false, that they are 
not only believed without investigation, but that men 
seem so indifferent to them, and that no one con- 
cerned seems really to be less esteemed for what, 
after all, is called skill and smartness. We know 
that these accusations against the administration of 
the law are believed abroad, until, not only is one’s 
country disgraced, but its substantial interests are 
damazed, and at home honest men do actually dread 
to enter our courts. The bench, which should be 
reverenced as the very highest place in all human 
affairs, is coming into disrespect, if not contempt, 
among our own citizens. It is the habit of many men 





46 


THE ALBANY LAW JOURNAL. 








to cast the whole responsibility for all those evils upon 
the bar as a body. I desire to say a word on that 
point. The bar have no power in such matters 
beyond the power to influence public opinion. They 
do not make the judges. They do not even admit men 
to their own profession, and they have no power to 
expel or removeany man from that profession. The 
lawyers, and especially the younger lawyers, who come 
to their labors inspired with genuine impulse and with 
high aims, are ready to do their duty ; but there is no 
remedy for any great evil in our day, save the force of 
enlightened public opinion, such as always sweeps 
away abuses. In the formation of that opinion we can 
only beara part. I once heard it said, on an occasion of 
great interest, that there never was a wicked injunc- 
tion or a devouring receivership obtained from a judge 
without a wicked lawyer to ask for it. It should be 
added to that remark, that no unscrupulous lawyer 
starts on such an errand unless an unscrupulous client 
first sends him. Show mea man in business who will 
refuse to avail himself of an unjust or an unlawful 
advantage to enforce what he believes his rights, and 
then, and not till then, will you show me a man who 
has a right to cast the first stone at the lawyers. It is 
not that such practices are right, but it is that at the 
bottom of it all is the avarice of which Bolingbroke 
spoke, not only in the profession but outside of it. 
The greedy haste to be rich has debauahed the public 
conscience, until, with a multitude of men, these 
things excite neither abhorrence nor alarm, unless 
their own inte-ests suffer. If they hear thatthe forms 
and procedure of the courts are abused, they think 
none the less of the men who do so, whether they 
be lawyers or judges, unless they are unsuccess- 
ful. The evils to which I refer are not often said or 
found, in our time or in any age, to be encouraged 
by young men, and, least of all, I believe, by 
young men trained to the profession in academic 
halls. Therefore, the bar welcomes every insti- 
tution like this, which will not only treat law 
as a science, but will send from its portals into 
the profession young men who will come to it with 
true ambition and a genuine love of fame. We 
welcome another school of legal study, as another 
laborer in the unceasing work of the profession, to 
keep up the moral and the intellectual standard of the 
law, where it has not fallen back ; to bring back the 
manly rectitude, the scrupulous integrity, and the 
sound learning of other days, where they have been 
lost. Here, we trust, you will teach that the practice 
of the law is something more than a trade at which a 
young man can make money, with no capital, with 
little brains, and with less learning. You will teach 
your students that the pursuit of the law affords the 
satisfaction of the highest intellectual exertions, and 
of the keenest intellectual strife; that it demands the 
strictest moral principle, and the nicest sense of pro- 
priety and honor. In such schools young men will 
be inspired with principles which can conquer avarice, 
and will find leisure and encouragement to climb to 
the vantage ground of the law as a science and an 
honorable profession, and to scorn the ‘ mean, though 
gainful, groveling in the arts of chicane.’ It might 
be well if admission to the bar could be had only after 
a thorough course of instruction in such schools. At 
least, the more such schools are established, the more 





rapidly will the ranks of our profession be filled with 
men who will unite in the creation and enforcement 
of a public sense” which will not tolerate the scandals 
which now fill the air. If they are untrue, their 
authors shall be compelled to cease from inflicting 
such cruel wounds on society. If they are true, the 
guilty shall be driven from the place and the profes- 
sion which they disgrace.” 





CRIMINAL LIABILITY FOR LIBEL. 


Some loose law has got into the books on the sub- 
ject of criminal liability for libel, and the error lies 
in imagining that libel is an exception to the general 
principles of criminal law,so that a man may be 
liable even criminally for a libel without malice, and 
published without his knowledge or authority. 

As to the first point, it was, we would suppose, set- 
tled a century ago by the legislature. On the ocea- 
sion of the great controversy with Lord Mansfield, 
who insisted on the criminal liability of the publisher 
of a libel so soon as the publication was proved, it 
was conclusively established by a declaratory act, that 
it is still for the jury whether the indictment is sus- 
tained. That is, an indictment for maliciously pub- 
lishing a false and malicious libel. It is always for 
the jury whether the libel is malicious, and whether 
the defendant published it knowing its nature. As 
regards the nature of the libel, no doubt in criminal 
as in civil cases it is prima facie implied from the libel 
itself; but it is only a presumption of fact, and may 
be rebutted; and Lord Campbell’s libel act, in the 
opinion of many lawyers, only declared the law in 
that respect. Anyhow, it is now the law that the 
publisher or author may disprove the malice by show- 
ing truth, bona fides, and public interest, which go 
to negative malice. So much as to the first point. 
But then assuming the libel, and a malicious libel — 
that is, malicious in its author,—still the question 
arises as to the liability of the publisher, and even the 
editor of a newspaper. 

The printer is liable, because it is presumed that he 
must have read what he printed, and that he must 
know what is a libel because it is a crime; and, in 
point of fact, it is well known that respectable print- 
ers will not, if they are aware of it, print a libel; and 
if it is ever done it is through an error of an insubor- 
dinate in haste. In such case, and in the case of an 
editor who, through carelessness, or sickness, or 
absence, has not read the libel; and, still more, in 
the case of a publisher or proprietor who generally 
knows nothing of the contents of the paper until it 
is published, the question is one of evidence, and the 
error alluded to has arisen from forgetting that, and 
from confounding matter of proof, or presumption of 
fact, with matter of law. It is a presumption of fact 
that the editor, or publisher, or proprietor, does know 
the contents of the paper, because it is their business. 
But it is a presumption of fact, and may be rebutted. 
And when it is known that, in point of fact, he knew 
nothing of the libel until it was published, then he is 
not criminally liable. In ordinary cases this is not 
shown, and so the presumption prevails. 

The case of a newspaper or other periodical is 
probably the only case in which such a presumption, 
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from the nature of the case, can arise, and yet be 
erroneous; so that a man may de facto be rendered 
liable, in the absence of exculpatory evidence, for a 
libel he knew nothing about; though it is to be 
observed that the publisher or editor would be liable 
for the continued sale or publication after they knew 
of the libel; and it is very rarely the case that they 
do not know of it sooner or later. Hence, in point of 
fact, the case has rarely if ever arisen in which there 
was no publication of the libel after knowledge of it 
by the party indicted. And in all cases the publica- 
tion itself is prima facie proof which requires to be 
rebutted. But the law is not that a man is liable for 
a criminal act done without his knowledge. The law 
is the reverse; only the evidence rarely raises that 
case: and the operation of the prima facie presump- 
tion usually precludes it. Yet the law is, in libel as 
in every other case, that no man is liable for a crim- 
inal act unless he has authorized or directed it. And, 
therefore, to speak of the case of libel as exceptional, 
and a departure from the legal principle, is, except as 
already explained, a mistake. No exception can be 
worked from the operation of a principle of common 
law, especially criminal law, without an act of parlia- 
ment. So far from the case of libel being an excep- 
tion from, it is rather an illustration of, ordinary 
law; only it is also an illustration of the law of evi- 
dence and of prima facie presumptions, or presump- 
tions of fact. 

So the law was laid down by Lord Mansfield and 
the whole court of king’s bench a century ago, in the 
memorable case of Almon, the publisher of Junius’s 
Letters (5 Burrows). They clearly laid it down that 
the publisher could rebut the evidence and thus dis- 
prove his liability. It is true that in 1829 Lord Tenter- 
den, sitting at nisi prius, allowed a proprietor to be 
convicted, though it appeared he was absent and ill 
at the time of the publication, though it does not 
appear that he did not know of the libel, as he might 
possibly have done (Rex v. Gutch, 1 M. and M. 437). 
But it is to be observed that Lord Tenterden distinctly 
denies that the case of libel is to be deemed at all 
exceptional, and on the contrary declares that it is to 
be dealt with on the ordinary principles of law, on 
which principles it is clear there could be no criminal 
liability, without a general or specific authority to do 
the unlawful act. And further he said, that in some 
cases the presumption might not apply, so that his rul- 
ing went on the particular facts. It was only on the 
above principle, and with reference to the practical 
effect of the presumption, that Lord Tenterden at 
nisi prius, so laid down the law, and it is a curious 
instance of error in Smith’s Leading Cases, vol. 1, p. 
72, to represent him as having dropped the expression 
“anomaly,” as applied to the libel law. He said the 
very contrary, and his opinion was, as to the general 
law, wrong. That this was so, is shown by the consid- 
ered judgment of the lord chief baron and Baron Bay- 
ley, and the whole court of exchequer in the remarka- 
ble leading case of the Attorney-General v. Siddons, in 
1Cr. and Jerv. Rep. in which a master was held liable 
for an act of his servant because it was in the course 
of carrying on a fraudulent business of the master. 
In that case the lord chief baron spoke of the case of 
libel only as an illustration of ordinary law, and ex- 

Vou. 3. 





plained the law as we have above explained it. He 
said: ‘‘ The presumption is that the master authorized 
the act. The presumption is so unless the contrary 
is shown;”’ and Baron Bayley said: ‘ This is not the 
ordinary case of a servant selling in his master’s shop 
the articles in which the master deals, upon which 
principle all the cases of libel have gone.’’ That was 
the ordinary principle of law explained by the lord 
chief baron, the presumption arising in the absence 
of proof to the contrary. And, therefore, he adds: 
“But, in order to form a judgment whether this is 
the master’s act or not, you must look at the nature 
of the act, and see with what view the act was done, 
and the participation the master had in any thing to 
which the act referred.’”? And then he goes on tosay, 
that as the master’s business was fraudulent, there 
was a prima facie presumption of liability for the act 
of the servant in carrying it out. But only prima 
facie. It is manifest it was only spoken of as a mat- 
ter of evidence even in that case, and that the evidence 
might have been rebutted. And the case of libel 
was spoken of, not asan anomaly, but as an ordinary 
analogy, and as a case of presumption of fact arising 
from publication. The analogous case to that just 
cited would be that of a publication dealing in libels. 
Even in such a case the court said that the publication 
would only raise a presumption which might be 
rebutted. 

Now in the recent case of the Sheffield paper this 
law was laid down and acted upon by the lord chief 
baron ; and there being positive evidence that the de- 
fendant knew nothing of the libel before its princi- 
pal original publication, the lord chief baron laid it 
down as law, that for such publication the defendant 
was not liable ; and the whole court of queen’s bench 
adopted that view. It is true, that upon the prima 
facie presumption they granted the information in 
the absence of sufficient exculpatory evidence ; and 
it is also true, that, in the absence of sufficient excul- 
patory evidence as to the subsequent publication of a 
few copies, the jury and the court held the defendant 
liable. But that, itis obvious, only left the case 
within the operation of the ordinary principle of law 
as to the presumption of fact arising from publica- 
tion by the defendant’s servant in the ordinary 
course of business. We have great doubt whether 
this presumption arisesin case of a libel, and whether 
knowledge of the libel, or a general libelous 
character of publication, is not necessary to fix a 
party criminally. And it is to be observed, that in 
the case above mentioned the chief baron threw out 
a doubt whether it was not so; and how far the pre- 
sumption arising from a general authority applied in 
the case of a publication not generally libelous. 
And Baron Bayley distinctly put his judgment on 
the ground that the general character of the business 
was unlawful and fraudulent, so as to raise an im- 
plied authority to do the particular act of fraud. 
This principle would apply toa publication habitu- 
ally iibelous, but not otherwise; and, therefore, the 
doubt was thrown out by the lord chief baron, and a 
similar doubt was thrown out by the lord chief jus- 
tice in the recent case. And, surely, a very well 
grounded one. But in that case the point was not 
raised. 
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No such point can arise in a case where the real 
author is concealed, for the very refusal to disclose 
him would be a proof of complicity. But it is a gen- 
eral principle of law that an authority to do an unlaw- 
ful act can never be implied from an authority to do 
what islawful. And ageneral authority to edit, print, 
or publish a respectable paper, is to edit, print, and 
publish a paper not libelous. To render the prc- 
prietor or editor, therefore, liable for libelous matter 
inserted without his knowledge, would be a violation 
of all legal principles; nor is there the least authority 
for any such notion of the law. The law is certainly 
that he must show he did not know it. But if he 
does show it, then the law is not so senseless and 
unjust as to hold him liable for the criminal act of 
some one else. Even in the case of an editor guilty 
of carelessness, it would only be a matter of evidence. 
A man is not liable for a malicious publication of a 
libel for mere neglect, though the negligence would 
be evidence of malice; and an editor who was at his 
office, and through whose hands and under whose eye 
the libel passed, would find it, of course, difficult to 
disprove his liability. But still it would be a matter 
of evidence, and only evidence. The indictment 
charges that the act was maliciously, that is, wilfully 
done ; and even knowledge is only evidence of malice. 
But knowledge is prima facie proved by publication, 
just as malice is proved by knowledge. Neverthe- 
less, it is only matter of evidence after all; and the 
general principle of law applies, in libel as in every 
other case, that no man can be criminally liable for 
the act of another without his authority. If it were 
otherwise the law would be at variance with justice 
and good sense, — Law Times. 


——— — eee —-—-- 


CURRENT TOPICS 

There is a reasonably fair prospect that the salaries 
of the United States supreme court judges will be 
increased during the present session of congress, 
The house, which last year refused to concur in the 
senate’s amendment to the appropriation bill increas- 
ing judicial salaries, has now passed through the com- 
mittee of the whole an amendment making the salary 
of the chief justice $8,500 and those of the associate 
justices $8,000. Mr. Armstrong, of Pennsylvania, 
Mr. Butler, of Massachusetts, and several other rep- 
resentatives, were strongly in favor of making the in- 
crease $4,000 instead of the $2,000, but penny wisdom 
prevailed. 


Lord Romilly, in a recent decision, expresses his 
opinion of the uncertainty of the law in the following 
terms: “It isa great scandal to the public and the 
profession generally that there should be a case in 
which a court of law is not able to determine what 
the law is. I admit the law is very difficult to deter- 
mine, and I hope that, by means of improvements, 
the law will ultimately be reduced into such a state 
that a man of ability, who has devoted his whole life 
to the subject, may be able to tell a person what the 
law really is on any one point. That state of things, 
I hope, may be arrived at; but it is not so now, and 
will not beso in my time. But only conceive what 
the extent of the evil would be if a man of a naturally 








doubtful disposition, a man who is disposed to exag- 
gerate objections and difficulties, who is diffident of 
his own jadgment, were to say, in every case in which 
he thought it possible that another man of a reason- 
able mind might differ from him in opinion, he would 
not in that case force a title upon any body. If that 
were the case you would have done much to produce 
that disastrous result which all persons, particularly 
conveyancers, desire to deprecate, you would throw 
more doubts upon titles, and render them less 
marketable, than by any conclusion you could come 
to in any court of justice.” 


Governor Hoffman has sent the following commu- 
nication to the legislature: ‘“ At a convention of 
judges held in this city on the 20th day of December 
last, for the purpose of revising the rules of courts of 
record, a series of resolutions, of which a copy is 
inclosed herewith, was passed. They relate to the 
admissions of attorneys and counselors to practice, to 
regulations concerning money paid into court, to 
alterations in the mode of appointing the time, place 
and number of general terms of the supreme court, 
and to the appointment of a reporter of the decisions 
of that court. I respectfully ask for these resolutions 
the prompt and earnest attention of the legislature, 
as being due alike to the importance of the subjects 
to which they relate, and to the high source from 
which they emanate.” - 


Curtis v. Bryan, 2 Daly, 312, is a most gratifying 
ease, not so much on account of the law it lays down, 
which is old and sound, as on account of a fact which 
it establishes, which is new and surprising. The 
action was for an injunction against imitating the 
plaintiff’s trade-mark of “ Mrs. Winslow’s Soothing 
Syrup for children teething,” and an injunction was 
granted. Now, we had always heard and supposed 
that Mrs. Winslow, like Mrs. Harris, Mrs. Gamp’s 
friend, was an imaginary character ; that there “ wasn’t 
no sich a person.” But we are gratified to learn that 
we were mistaken ; Mrs. Winslow, who invented this 
indispensable compound, of which a million and a 
half bottles are sold annually at a profit of $300,000, 
lived and moved, and was an “experienced nurse 
and female physician.’”’ We are glad, also, to see that 
the court frowned down the defendant’s attempt to 
deny the virtues of the compound. “ Mother Wins- 
low,” having thus received the deliberate approbation 
of an American court, we trust will be prescribed by 
the English court of chancery for those troublesome 
infants of which that venerable institution is the 
guardian. And if it could be administered to every 
long-winded counsel who worries the court, that 
would also be a boon. 


-_ 


Dr. William A. Hammond read a paper on (:.e “ Medico- 
Legal Value of Confession” before the Medico-Legal 
Society, at the College of Physicians and Surgeons, on 
last Thursday evening, in which he maintained, that, 
notwithstanding the common opinion that the confes- 
sion of guilt by a prisoner is the strongest kind of evi- 
dence, such confession is frequently made by an innocent 
person, 
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GENERAL TERM ABSTRACT. 
FIRST DEPARTMENT. 
New YorK ComMon PLEAS—DECEMBER TERM, 1870. 
ACCOUNT. See Reference. 
ATTORNEYS AT LAW. See Divorce. 


APPEAL, 


Where a decision has been fully considered by a preced- 
ing general term (though composed of different judges 
from those at present constituting the court), the decision 
must be accepted as that of the court, and, if erroneous, 
is only to be corrected on appeal to the court of appeals. 
Hafman v. The Hoboken Land and Improvement Co. Opin- 
ion by Robinson, J. 

Also, see Reference, 


ARREST AND BAIL, 


1. What must be alleged.— Appeal from an order dis- 
charging an arrest. It is alleged that the defendants 
negotiated a purchase of property, which was to be paid 
for in shares of the capital stock of a mining company, 
which was taken solely upon the faith of the representa- 
tions of the defendant that the company was regularly 
incorporated under the laws of New York, with a capital 
fully paid in, and that the shares were of the market 
value of $11.84, and were freely selling at the mining 
board, and that the company was in highly prosperous 
condition. The plaintiffs then aver that they have since 
discovered that said representations were false and fraudu- 
lent; that said stock represented no value; that any sales 
were pretended ang through the contrivance of defend- 
ant to give the stock an appearance of value, and, asa 
part of his scheme, to commit frauds in its use; and that 
the defendant contrived the plan of the organization 
of said company, and the issue of its stock, as one of a 
series of kindred plans, with the object of selling the 
same. Held, that the plaintiffs merely swear that they 
have discovered that the representations made were false 
and fraudulent, and that the stock is of no value, and the 
sales thereof a pretense. The court is left in ignorance 
of the facts disclosed uponsuch discovery. The plaintiffs 
have furnished conclusions instead of facts. There is 
nothing before the eourt inconsistent with the theory 
that the defendant believed the representations to be 
true, and as this is an essential fact which the plaintiffs 
were bound to controvert, the orders appealed from must 
beaftirmed. Thorp v. Waddingham ; Todd v. Same. Opin- 
ion by Larremore, J. 

2. Where fraud is alleged as the basis of an arrest, the 
particular facts constituting the fraud should be set forth. 
A general allegation that a party has been guilty of a 
fraud is a statement of a conclusion which may or may 
not be correct. It must appear not only that the repre- 
sentations were false, but that they were known to be so 
when made. Ib. 


CONTRACTS, See Husband and Wife. 


CORPORATIONS. 

Corporations formed under the general manufacturing act: 
their power to mortgage. — Action by a corporation formed 
under the general manufacturing act of New York to 
enjoin the defendant, Platt, from selling certain real 
estate owned by them, in Colorado territory, which they 
had mortgaged to him and one Belcher (since deceased), 
as trustees, to secure the payment of certain coupon 
bonds of the company, which were to be issued and sold, 
from time to time, in their business, and, also, adjudge 
the bonds secured thereby to be void. The mortgage or 
deed of trust, by way of mortgage, contained a power 
authorizing the trustees or the survivor of them, in case 
of default, to enter upon the mortgaged property, and, 
on their own motion or upon the requisition of the bond- 
holders, to advertise and sell the same, at public sale, in 





Colorado territory or in New York city. Default having 
been made, the defendant, Platt (as surviving trustee), 
advertised the property for sale, in New York city, and 
was proceeding to sell the same when he was restrained 
by the injunction in this action. The grounds urged for 
the maintenance of the injunction were: Ist, That the 
mortgage is wholly void,because it was made and executed 
to trustees and not to real creditors, and that it was not 
given to secure any absolute and subsisting indebtedness 
of the corporation; and, 2d, That the trustee cannot sell 
the property in the city of New York, under the mort- 
gage, and could only effect a foreclosure and sale by an 
action brought for that purpose. 

Held, 1st. That the power to create a mortgage for the 
purpose of standing as security for debts to be thereafter, 
from time to time, contracted by a corporation in the 
course of its business, and to be evidenced by the issue 
to the creditor of some one or more of the intended 
bonds, on receiving due consideration therefor, is within 
the general powers of corporations created under the 
general manufacturing act. 

Held, 2d. That, while the plaintiffs’ power to mortgage 
is given by the laws of the state of its creation, the title 
of the mortgagees, the validity of the mortgage, and the 
rights of the owners of the equity of redemption, depend 
upon the laws of Colorado, relating to real estate, at the 
time of its execution. A court of equity in this state has 
no authority to enjoin a mortgagee of lands situate with- 
out this state from selling the mortgaged lands, by public 
sale, within this state, according to the terms of the mort- 
gage security, where no statute of the state or territory 
where the lands are situated, nor any other invalidity in 
the power, is made apparent. The mortgage is valid, and 
the power of sale rightly exercised. Injunction dissolved, 
The Central Gold Mining Co. vy. Platt et al. Opinion by 
Robinson, J. 

DIVORCE. 

1. This was an action for absolute divorce, on the ground 
of adultery of the defendant. An issue was made upon 
the adultery, and, upon trial, the jury found for the 
plaintiff. Defendant tren notified her attorney to take 
no further steps in her behalf, but to permit plaintiff to 
enter up judgment. Plaintiff moved for a decree of 
divorce in accordance with the verdict. This motion was 
opposed by defendant’s attorney, who presented to the 
court affidavits showing that the husband had, during 
the pendency of the cause, been living in adultery, and 
that he had spirited away the witnesses by whom this 
recriminatory adultery could have been proven by de- 
fendant, These affidavits being uncontradicted by 
plaintiff, the court denied the motion for the decree of 
divorce. 

An order was made referring it to a referee to ascertain 
what amount was due defendant’s attorney for disburse; 
ments and counsel fee, and ordering that, if it were found 
that any further sum was due him, he might move 
for an order directing the plaintiff to pay it. This refer- 
ence was contested by the plaintiff, and the referee 
reported that a certain sum was due defendant’s attor- 
ney from the plaintiff. This not being paid, defendant's 
attorney applied for a further order directing the plaint- 
iff to pay the costs, which order was made. From this 
order the plaintiff appeals. Held, that the order appealed 
from was proper, and should be sustained. Moneuse v. 
Moneuse. Opinion by Daly, C. J. Van Brunt, J., dissent- 
ing. (Delivered at November term.) 

2. Abandonment of suit by wife. — The course taken by the 
wife was a virtual abandonment of the defense, and, the 
husband’s motion for judgment having been denied on 
its merits, it was the right of the defendant’s attorney to 
require, if there was to be no further proceedings, that 
the costs should be paid by the husband, the wife not 
being responsible for them. Ib. 

8. Trial for information of court.—The trial had been 
directed simply for the information of the court, and, as 
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the court had facts before it, independent of the verdict, 
which were not denied, its decision was a final one upon 
the merits, and judgment might be entered up for costs, 
to enable the attorney to collect them, Ib. 

4. Failure to appeal.—If the plaintiff failed to appeal 
from the order denying the application for a decree of 
divorce upon the merits, the decision became final in the 
cause, as respects the plaintiff. Ib. 

5. Husband answerable for wife’s costs, — Plaintiff was not 
entitled to a divorce,even though he had the written 
consent of the wife, and was answerable to the wife’s 
attorney for the costs. Ib. 

6. In action for cruelty, etc., adultery of defendant no defense. 
— Action by a wife for a limited divorce, on the ground 
of cruel and inhuman treatment by the husband. The 
answer denies the cruelty, etc., and, for a separate de- 
fense, alleges that the defendant committed adultery, 
and concludes with a demand for a dismissal of the com- 
plaint. Plaintiff demurred to that part of the answer 
which sets up her adultery asadefense. The demurrer 
was overruled, and plaintiff appealed. Held, that the 
plea of the adultery of the wife was inadmissible as a 
defense. No matter how reprehensible the conduct of 
the wife, it will not justify the husband in a resort to acts 
of violence which endanger her life or health, and render 
itunsafe for her to cohabit with him. Order appealed 
from reversed. Terhune v. Terhune. Opinion by Loew, J. 


EVIDENCE, 


In an action to recover damages for injuries sustained 
by plaintiff by reason of alleged negligence of the defend- 
ants and their servant, in driving the defendants’ car- 
riage, a witness for the plaintiff testified that “the driver 
was a very careless person; he was not acareful driver.” In 
rebuttal, the defendants’ counsel asked a witness, “ was 
he (the driver) a prudent and careful driver?” This question 
was objected to as irrelevant; objection sustained, and 
exception taken. Verdict for plaintiff, and appeal. 
Heid, that, as the plaintiff first introduced evidence of 
opinion as to the character and ability of the defendants’ 
driver, it was perfectly competent for defendants to con- 
tradict such testimony. The exclusion of it may have 
influenced the jury in determining the question of negli- 
gence, Judgment reversed. Shindler v. Norwood. Opin- 
ion by Larremore, J. 


EXECUTION. See Sheriff; Supplementary Proceedings. 
EXECUTORS AND ADMINISTRATORS. See Practice: 
Landlord and Tenant. 


GUARDIANS. See Landlord and Tenant, 


HUSBAND AND WIFE. 


1. Enabling acts, effect of. —This action was commenced 
aguinst the defendant, a resident of Philadelphia, by 
attachment, to recover for services rendered by the 
plaintiff, a resident of New York, in the opera company 
of the defendant, at Boston. Defendant is a married 
woman, and admits that she is possessed of separate prop- 
erty, and is carrying on business on her separate account. 
Plaintiff being in New York, and defendant in Philadel- 
phia, a negotiation was commenced by defendant’s agent 
for plaintiffs engagement; and, after various letters, it 
was agreed that plaintiff should come to Philadelphia 
and make her debut in opera, and if she did not fail, in 
the estimation of the public and the press, she was to be 
assured of an engagement at $50 per week. She appeared 
in Philadelphia, and a further trial in Boston, where the 
troupe proceeded, was determined on. The second trial, 
in Boston, was regarded by defendant as unfavorable, 
and defendant refused to engage the plaintiff. She 
refused to be discharged, claiming the trial was favorable, 
and brought suit for breach of contract, for two weeks 
spent in Boston as under engagement. Judgment for 
plaintiff. Appeal on ground that defendant is a mar- 





ried woman, and a resident of Pennsylvania, and so 
ineapable of binding herself by contract, and that 
the obligation assumed was nugatory and void. Held, |, 
That the defendant, being a non-resident of this state, 
is not within the operation of our enabling statutes, 
The enabling acts were intended only for the benefit of 
married women domiciled in this state, who were or 
might become residents within its limits, and refer only 
to business to be carried on within this state, 2 It is 
clear that the contract was made in Pennsylvania, 
There was to be no engagement unless the trial in Phila- 
delphia proved successful, and the obligation, if any, 
arose there, where all the parties were. The contract 
was made, and the performance of it commenced, in 
Pennsylvania, and was continued in Massachusetts, and 
in neither of those states, as we must presume, is the 
contract of any validity. The contract being nugatory 
and void in the state where entered into, it cannot be 
enforced here. Judgment reversed. Waldron v. Richings, 
Opinion by Daly, Ch. J. 

2. Presumption as to foreign law. — We must presume the 
same law to exist in other states, as to the relation of 
husband and wife, that existed here before the passage 
of the enabling acts. Ib. 

3. Contracts good here upheld in other states.— The contracts 
of a married woman domiciled here, made in a@ case 
authorized by our laws, would be upheld in states and 
countries where married women are precluded, by reason 
of their coverture, from entering into contracts, unless 
there is some positive municipal regulation to the con- 
trary. Ib. 

4. Contract, where completed. — When negotiations fora 
contract are carried on between parties in different states 
by the interchange of letters, and oral communications 
by the agent of one of the parties, the contract is made 
in the state where the agreement first took effect so as to 
become of binding obligation on both parties. Ib. 

5. Contract void in inception void everywhere.— It is a broad 
principle, qualified by some few exceptions, that a con- 
tract void in its inception at the place where made can- 
not be enforced at the tribunal of another state or coun- 
try. Ib. 

6. Separate property of married women,— Action by a 
married woman to recover on promissory notes. It 
appeared that Mr. Rynders, the husband of the plaintiff, 
by giving certain considerations to Mr. Burton, the testa- 
tor of the defendants, procured him to execute to the 
order of the plaintiff two negotiable promissory notes. 
Burton delivered the notes to Mr. Rynders, who took 
them and gave them to his wife, saying, ‘‘ There was a 
present for her.” After Burton’s death she indorsed the 
notes to have them sued on at the request of her husband, 
and delivered them to him for that purpose. The plaintiff 
states that she gave no consideration for the notes, but 
also states that she gave her husband a portion of her 
patrimony received several years before. The parties 
were married in 1854; the notes were procured and deliv- 
ered in 1859; action was brought in 1863. Judgment for 
plaintiff. Held, that it is not necessary to join the hus- 
band in this action. The notes in suit are not to be 
deemed a gift from Mr. Rynders to Mrs. Rynders, in the 
view of the common law, but as a contract between her 
and Burton, in which the husband had noconcern, Mr. 
Rynders had a right to make over a consideration to Bur- 
ton to induce him to enter intoa contract with a third 
party, and that this third party is the wife of Rynders 
does not affect Burton’s liability ; his contract is with the 
wife alone, and he will be fully protected by an adjudica- 
tion in an action brought by her. Judgment affirmed. 
Rynders v. Crane et al., ex’rs. Opinion by J. F. Daly, J. 

7. Gift from husband to wife.— So far as direct gifts from 
hasband to wife are conceived, the common law is unal- 
tered in this state. But where a third person conveys to 
the wife, the statute of 1848 and 1849 vest the property in 
her without question. The courts will not inquire, save 
on the application of a creditor of the husband, whethe? 
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the consideration of such conveyance is paid by the hus- 
band, and the interposition of the third person is a device; 
nor will any other person be permitted to question the 
title of the wife so far as it depends upon the considera- 
tion flowing from her to the husband, Ib. 


INJUNCTION. 

1. Injunction not granted against proceedings in same court 
—As a defendant can now, as a general rule, interpose 
any defense he may have, either legal or equitable, and 
thus obtain, by answer, motion or otherwise, all the 
relief in the original suit to which he would be entitled 
if he brought a separate action, it is no longer either 
necessary or allowable to bring a separate action, nor 
will an injunction be granted merely for ascertaining the 
proceedings in another action, both being in the same 
court. Carpenter vy Keating. Opinion by Loew, J. 

2. Bonds must be given. — The bond upon the injunction 
must he given, or the money deposited with the court, as 
required by the revised statutes. The provisions of the 
revised statutes, in this regard, have not been abrogated 
or altered by the code, and a compliance therewith is a 
condition precedent to the issuing of an injunction stay- 
ing proceedings in an action at law. Ib. 


LANDLORD AND TENANT. 


l. Laws of 1860, chapter 345, construed. — Defendant rented 
a house from plaintiff and moved intoit. After one day 
defendant removed from it, because, as he alleges, it was 
rendered unsafe on account of blasting which was going 
on in the adjoining lot, and sent the keys to plaintiff’s 
attorney. These were refused, but, after two months, 
were accepted. Action for rent for the two months. 

Question, whether the defendant’s case came under the 
provisions of the act of 1860 (laws of 1860, ch. 345), which 
authorizes the lessee or occupant of any building which 
shall, without his fault, become * * * so injured as to be 
untenable or unfit for occupation, to remove therefrom, 
and relieves him from the payment of rent thereafter. 

It appeared that the house was considerably damaged 
by the blasting, and that, in the opinion of the only 
expert examined —an inspector of buildings — the build- 
ing was unsafe; that it was so reported by him. But it 
did not appear that the premises were materially injured 
during the brief time the defendant occupied them. 
Heid, that, in order for defendant to be able to avail him- 
self of the provisions of the statute of 1860, he must show 
affirmatively that theinjury rendering the house unt-na- 
ble or unfit for occupation must have occurred during 
his actual occupancy. If the house was unfit for occupa- 
tion before the defendant moved in, then it is not a 
ease within the act; and if it became so after he left, 
then it is equally without the statute. Judgment 
affirmed. Murray v. Waller. Opinion by Loew, J. 

2. Privity of estate.— Appeal from a judgment against 
defendant, The plaintiff leased certain premises to one 
Jones for a year from May 1, 1868, at the rent of $1,000. 
Jones died, Thedefendant was appointed administrator, 
and, as such, entered into possession of the premises, and 
paid the rent due November 1, 1868. He afterward sub- 
let the premises to one Hasbrouck, and paid the rent due 
February 1, 1869, and plaintiff released the estate of Jones 
from all liability on account of said lease, and agreed to 
accept Hasbrouck as tenant. and hold him for the subse- 
quent rent, and defendant gave plaintiff an order on 
Hasbrouck for rent due May 1, 1869. The plaintiff com- 
menced this action to recover from the defendant the 
quarter’s rent due May 1, 1869. The defendant put in 
evidence the receipt, release and agreement. The plaint- 
iff testified that the defendant told him that if the order 
was not paid he would pay it. Held, that there was no 
privity of estate nor contract between the plaintiff and 
defendant individually, The plaintiff entered into pos- 
session as administrator, and all his dealings were in 
that capacity. He could not deal with plaintiff in a 





double capacity at the same time. If he was sued per- 
sonally he had a right to introduce the release to show he 
was dealt with as administrator. Judgment reversed. 
Knox v. Roberis, Jr. Opinion by J. F. Daly, J. 

3. Use and occupation. —Henry Tillman devised certain 
premises to his son Charies, an infant, and appointed 
defendant his executor and guardian for his son. The 
will further provides, that in case the son died before 
the age of twenty-one years, the property should go to 
the plaintiff, 

Defendant occupied the premises by himself and his 
tenant. The son died under age, and subsequently 
plaintiff and defendant agreed that defendant should 
pay rent, at the rate of $600, while he continued in occu- 
pancy. After several weeks defendant claimed that the 
reut should be set off against expenditures he had made 
on the premises previous to the death of Charles. His 
claim was not allowed, but plaintiff insisted that he 
must pay rent or leave, and he left. This action was for 
rent for the time defendant occupied the premises under 
the agreement above sated. Judgment for plaintiff, and 
appeal by defendant. Held, that, by 1 R. 8. 749, 27, upon 
the determination of the particular estate of Charles, the 
defendant, as his guardian or as tenant holding over, 
without the express consent of the plaintiff, was a tres- 
passer, 2nd was liable to him for damages for their deten- 
tion. His continued occupation was under the special 
agreement to pay for such use and occupation at the rate 
of $600 a year. Judgment affirmed, Griffin v. Porter. 
Opinion by Robinson, J. 

4, Eviction.—The fact that the plaintiff demanded that 
defendant should pay the rent agreed upon, otherwise 
than on a regular quarter-day, or leave, and that defend- 
ant chose to leave, does not constitute an eviction, but 
was a termination of the tenancy by mutual consent. Ib, 


METROPOLITAN BOARD OF HEALTH. 

Authority to pass ordinances. — Action to recover a 
penalty for an alleged violation of an ordinance of the 
metropolitan board of health, which provided that “no 
kerosene oil, ete,, should be kept or offered for sale as a 
burning fluid for lamps, etc., unless it be of such nature 
that (1) it will not take fire or burn at a temperature 
below 110 degrees F.; and (2) that it shall not evolve any 
explosive vapor at a temperature below 100 degrees F,” 
Defendant demurred to the complaint, on the ground 
that it did not contain facts sufficient to constitute a 
cause of action. Demurrer sustained and complaint dis- 
missed; the court below holding that the plaintiffs had 
no authority to pass the ordinance for an alleged violation 
of which this Action was brought. Held, that the board 
of health could have enacted this ordinance, but for 
other legislation respecting the storage and sale of kero- 
sene or petroleum. But that as the legislature has, in 
2 51, laws of 1866, chap. 873, particularly specified what the 
fire test of refined petroleum, kerosene and other oils 
shall be, in order to render the storage and sale thereof 
lawful, and also prescribed how and where the same may 
be stored, it is not competent for the board of health to 
create or impose additional tests or conditions as a pre- 
requisite to the right to keep or sell such oil. Judgment 
affirmed. The Metropolitan Board of Healih v. Schmaacs. 
Opinion by Loew, J. 


MORTGAGES. See Practice; Corporations. 


NEGLIGENCE, 


1, Action to recover for injuries to plaintiff’s horse 
which occurred between the tracks of the railroad of 
defendants, and was occasioned by the horse’s foot being 
caught in a hole under the iron of the track. A nonsuit 
was granted, on the ground that there was no evidence 
showing that the defendants were aware of the condition 
of the track, nor that the same was in bad condition for 
such a period of time as would imply that the defendants 
must have known of the fact. Held, that the defendants 
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cars being the only ones that used this track, there was 
an obligation on their part to see that the track was kept 
in good condition. The injury evidently resulted from 
negligence, and it should have been left to the jury to 
determine by whose negligence the plaintiff suffered 
damage. Judgment reversed. Worster v. The 42d Street 
and Grand Street Ferry R. R. Co. Opinion by Larre- 
more, J. 

2. Appeal from a judgment of the marine court, It 
appeared that the defendant was contractor for building 
asewer on Seventh avenue, and in the progress of the 
work excavated a deep trench in that avenue across 24th 
street; that onthe night of December 27, 1869, the plaintiff 
had occasion to cross the avenue at this point; that the 
excavation was unprovided with any bridge, or covering, 
or guard, or obstruction, or lights, sufficient to disclose 
the danger; the night was wet and dark, and the plaint- 
iff, without knowledge or notice of the danger, walked 
into the excavation and sustained serious injury. Held, 
that, although the plaintiff’s attention may have been 
previously called to the fact that the sewer was in course 
of construction, yet if her attention had not been imme- 
diately previously called to the situation and condition 
of the street where she attempted to cross the sewer, she 
was not called upon to anticipate that she might not do 
sosafely. Judgment affirmed. Batemanv. Ruth. Opin- 
ion by Robinson, J. 

Also, see Evidence. 


PLEADINGS. 


1, Supplemental complaint.— Action by plaintiff, as re- 
ceiver, in proceedings supplementary to execution issued 
against defendant, Beiser, upon a judgment against him, 
recovered by Dolan, for the purpose of setting aside a 
general assignment made by Beiser to the defendant 
Menck, for the benefit of his creditors, as fraudulent as 
against Dolan. The complaint alleged the appointment 
of the plaintiff as receiver in supplementary proceedings 
on two other judgments, but otherwise made no allega- 
tion that the suit was brought in any other right, or on 
behalf of any other creditor, except Beiser. The action 
was tried, and judgment rendered that the assignment 
was fraudulentand void; foran accounting ofall the prop- 
erty and effects which had passed under it, and for the 
delivery and payment of the whole thereof to the plaint- 
iff. On final appeal to the court of appeals this judgment 
was reversed, and a new trial ordered, unless the plaintiff 
stipulated, within thirty days, to take judgment for the 
amount of Dolan’sjudgment, andcosts. The plaintifflhas 
refused to give such a stipulation, and claims that the 
reversal occurred from his failure to show that he had 
also been appointed receiver for other creditors of Beiser. 
Subsequently plaintiff applied for leave to file a supple- 
mental complaint, alleging the recovery of six other 
judgments against Beiser, and the appointment of 
plaintiff, since the commencement of this action, as 
receiver, upon supplementary proceedings therein. 
Leave to file such supplementary complaint was granted, 
and an appeal from that order taken. Held, that the 
order appealed from, allowing the statement by way of 
supplemental complaint of these further causes of action 
on behalf of other claimants, having distinct interests 
from those represented by the original complaint, cannot 
be sustained, and should be reversed, with costs. Bost- 
wick v. Beiser and Menck. Opinion by Robinson, J. 

2. If the cause of action sought to be enforced by the 
original complaint did not then exist, or was defective at 
the time of the commencement of the action, it cannot 
be created, cured, or aided by matters subsequently 
occurring. The events or matters subsequently occuring, 
and sought to be introdnceed by supplemental complaint, 
must be such as do not change the rights or interests of 
parties before the court, but must merely refer to and 
support the same title alleged in the complaint and 
already presented to the court. Ib. 





PRACTICE, 
1. How to object to capacity of a party.— After this case 


was at issue, plaintiff, who was a resident of New Jersey, 
died. His wife took out letters testamentary in that 
state. The defendants gave a consent that the action 
might be continued by and in the name of Mrs. Hendrick- 
son, the sole acting executrix, etc., of the plaintiff, and 
that an order to that effect might be entered in the cause. 
Held, that this t disp d with the necessity of 
filing a supplemental complaint, and, in effect, recog- 
nized the foreign letters testamentary. By dispensing 
with a supplemental complaint they dispensed with any 
averment of the granting to Mrs. Hendrickson of ancil- 
lary letters in this state, and voluntarily cut themselves 
off from the only mode of raising the objection of the 
want of them. which is by answer or demurrer. The 
objection that a party has not legal capacity to sue must 
be taken by answer or demurrer, and if not so taken is, 
by the provisions of the code, waived. Hendrickson v. 
Kelly, late sheriff. Opinion by Daly, C. J. 

2. How to continue case on death of a party. —The legal 
representatives should move the court that the action be 
continued by the representatives on a supplemental 
complaint, a motion which will be granted of course, 
The supplemental complaint must aver that ancillary 
letters have been granted in this state, and, if this fact 
were untrue, issue could be taken by answer; if the fact 
were not averred, then by demurrer. Ib. 

8. Foreign administration may be recognized. — Persons 
having property of decedent who was domiciled at death 
in another state, may recognize title of any one claiming 
under letters in another state, and may voluntarily 
deliver property over to him. Ib. 

4. Mortgage, when fraudulent.—If an understanding 
exists that a party shall go on keeping a hotel, and sell- 
ing such of the mortgaged property therein as was neces- 
sary or convenient in the course of business until pay- 
ment is demanded, it is a fraudulent understanding, and 
the mortgaged property will be subject to the claims of 
his creditors. Ib. 

5. Defects to be taken advantage of as soon as discovered, — 
Judgment was entered March 5, 1870, upon the report of 
the referee to whom the action had been referred. On 
the 7th March, 1870, notice of the entry of said judgment, 
and of the filing of the referee's report, was served on the 
defendant’s attorney. No copy of said report was served 
with said notice, as required by rule 32. No appeal from 
judgment was taken. Execution issued, and return of 
nulla bona made by sheriff May 28, 1870. Proceedings sup- 
plementary were thereupon had for the examination of 
the defendant, who then applied to the court for an order 
staying the same, and setting aside the judgment, on the 
ground of irregularity in the omission to serve the ref- 
eree’s report with the notice of judgment. Held, that to 
have entitled the defendants to the relief sought, it must 
appear that the application therefor was made with due 
diligence immediately on the discovery of the alleged 
defect; that the defendants’ delay in this case was unrea- 
sonable, and prejudicial to his right to set aside the judg- 
ment. Order affirmed. Harmer v. Levy. Opinion by 
Larremore, J. 

6. Order for substituted service, how questioned, — The 
defendant having been compelled to come before the 
judge on an attachment, he moves to discharge the 
attachment without reading an affidavit, or producing 
any thing to show that the recitals in the attachment 
were untrue in point of fact. He relied on the insuffi- 
ciency of the proof on which the order for substituted 
service was made. Held, that such an order cannot be 
questioned collaterally, though it may be upon a motior 
to set it aside, or by an appeal from it. Baker v. Stevens, 
Opinion by Daly, C. J. 


PRESUMPTIONS OF LAW. See Husband and Wife. 
RAILROAD COMPANIES. See Negligence, 
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REFERENCE. 


1. The examination of along account.— Action to recover 
for professional services as an attorney and counselor at 
law. Plaintiff’s affidavit stated that the trial of the action 
involved the examination of along account. Defendant's 
affidavit did not deny this, but referred to the bill of par- 
ticulars. The bill of particulars contained but three 
items, as follows: 1. To many consultations with you in the 
matter, ete.; 2. To cash paid copies of papers (same case) ; 
8. To services, drawing answer in your case and exam- 
ination of the facts, etc. Reference ordered and appeal 
from that order. Held, that when the action is referable 
in its nature, and, by reason of a conflict of proofs, or 
otherwise, it is doubtful whether the examination of a 
long account is involved or not, the judge may exercise 
his discretion, and his order is final. Thompson v. Seimer. 
Opinion by Loew, J. 

2. What is a long account,—In this case the items, al- 
though but three in number, appear to be gross charges 
for much work, and labor and services, in a long patent 
suit, and the court refused to say that the examination 
of a long account was not required. Ib. 

3. When appealable.— When the reference is ordered in 
a case clearly unauthorized by law, as, for instance, in an 
action for libel, or other wrong, or where the claim con- 
sists of only one or two items, the order affects a material 
right, and is appealable. Ib. 

4. When the evidence before the referee is contradict- 
ory,and he passes upon the same without error of law, 
his decision upon the facts cannot be disturbed on appeal. 
The Wilksbarre Coal and Iron Co, v. Lash. Opinion by 
Larremore, J. 


SERVICE OF PAPERS. See Practice, 


SHERIFF. 

1, Keepers’ fees.— Appeal from a judgment against de- 
fendant, The sheriff, by his deputy, levied on the per- 
sonal property of the defendant. On his demand for 
payment, she said that she was willing to have him put 
aman in charge, and she would pay all the expenses, as 
she did not wish her property removed. The judgment 
was subsequently returned “satisfied.” The plaintiff 
now seeks to recover, on this promise, the expenses of 
the keeper placed in charge. The plaintiff further proved 
that his charges for keepers’ fees had been taxed and 
adjusted by a justice of the supreme court, on the appear- 
ance and objection of the defendant, This taxation was 
the only evidence offered to support plaintiff’s claim 
that he had incurred any expense, and a motion was 
made todismiss the complaint for want of proof, which 
was denied. Held, that the judge had no jurisdiction 
over the taxation of the plaintiff’s bill, and his certifi- 
eate furnished no evidence that any such expense had 
been incurred. No statute makes any allowance to the 
sheriff, on serving an execution, for keepers’ fees in 
watching and taking charge of the property levied on. 
The employment of keepers is not incident to the service 
of an execution. The execution having been returned 
“satisfied,” the plaintiff had no claim for any other fees 
or allowances for the execution of that process which 
could have been a iien upon the property, and levied on 
and enforced by virtue of the execution. Judgment 
reversed. Lynch, late sheriff, v. Myers. Opinion by Rob- 
inson, J. 

2. Taxation of costs.—The power of the court, or any 
officer thereof, to tax costs, disbursements or charges, in 


law and in equity, is confined to the business done in court | good plea in bar of the action. Frothingham v. B : 


in the progress of a cause, except where the statutes mak- 
ing such allowances authorize the taxation. Power is 
given to a court, from which an execution issues upon 
the requisition of the defendant, to tax the fees of the 
officer. No judge, or other officer (save the clerk), has 
any authority toadjust or tax the costs in an action, save 
for interlocutory purposes, nor any fees allowed by stat- 





ute to a public officer, or his expenses in performing 
official duties, except such as are provided for or allowed 
by statute, or some well-established rule of the common 
law. Ib, 


STATUTES, CONSTRUCTION OF. See Landlord and Tenant; 
Corporations. 


SUPPLEMENTARY PROCEEDINGS. 


The proceedings supplementary to execution, insti- 
tuted by the code, are desigued as asummary and inexpen- 
sive substitute for the former creditor’s bill, and the 
practice established by the court of chancery in respect 
to the course of procedure upon a creditor’s bill applies 
to these proceedings, unless it is inconsistent with or 
obviously superseded by them. The rules of the former 
court of chancery, that the filing of a creditor’s bill did 
not preclude the creditor from issuing a second execu- 
tion, nor compel him to elect between his bill and the 
second execution, unless it appeared that, if the creditor 
succeeded, he would or might obtain his whole debt, as 
where he had levied upon property under the second 
execution amply sufficient to pay his debt; and that, if 
the levy was made upon property insufficient to satisfy 
the judgment, it would be regarded as satisfaction pro 
tanto, and would be no bar to the creditor’s bill generally, 
applies equally to supplementary proceedings under the 
code, Smith v. Mahony. Opinion by Daly, C. J. 





DIGEST OF RECENT AMERICAN DECISIONS, 
SUPREME COURT OF RHODE ISLAND.* 


ACTION, 


1, Against municipal corporations: nuisance: who may 
bring.—The city of Providence has an implied power, 
arising from and incident to its duties in relation to the 
streets and highways within its limits, not only to con- 
struct drains upon the surface of the streets to carry off 
the water coming upon them in any way, but also to con- 
struct drains or sewers beneath the surface when neces- 
sary for a similar purpose. But the city is liable for 
injuries resulting from the making of such drains or 
sewers, if, by making them to prevent a nuisance, it 
creates a nuisance in another place, and merely transfers 
it from one locality to another. Clark v. City of Provi- 
dence. 

2. No action for such nuisance can be maintained in 
favor of an individual, simply because the city might be 
indicted. An individual is only entitled to sue when he 
has suffered some special damage above that arising to 
the public generally. Only the owner of land can sue 
for an injury caused by building a drain upon it. Ib. 

8. A corporation is liable for an act which would give a 
right of action against an individual, if done by authority 
of the corporation, or of a branch of the governmen. 
authorized to act for it, or if the act be ratified by the 
corporation or by its officers. Ib. 

4. On judgment of foreign tribunal: joint debtors: service 
on one.—In an action of debt on a judgment obtained in 
the state of New York against twojoint debtors, in which 
the only evidence of service of the process is the written 
acknowledgment of legal service thereof signed by one 
of them, the plaintiff cannot maintain his action in the 
state of Rhode Island upon such a judgment, against the 
debtor not served with process in the first suit, and a 
plea of nul tiel record, interposed by the defendant, isa 


5. Whether such a judgient, as against the debtor not 
served with process, can be sued in the state where it has 
been recovered, quaere. It is certainly not a judgment in 
the sense of the constitution and laws of the United 





*From John F. Toby, ., State Reporter, and to appear in 
of Rhode is ors. ” 


the Ninth Volume land Reports. 
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States, and cannot be enforced as a judgment by virtue 
thereof, outside of the state where it was recovered, Ib. 


CONFLICT OF LAWS. See Lex Loci, 1. 


CONTRACT — CONSTRUCTION OF. See Statule of Frauds ; 
Lex Loci. 


CORPORATION —LIABILITY OF. See Action, 3. 


EASEMENT. 


1. Right of way.— A right of way of necessiiy is founded 
on an implied grant, and created by the necessity of 
its existence to the enjoyment of the estate granted. 
Convenience alone is not sufficient to raise the implica- 
tion of aright of way. Valley Falls Compuny v. Dolan. 

2. Partition of an estate was made by commissioners, 
and certain lots were set off to the grantors of the plaint- 
iff and defendant respectively. The right to cross the lot 
set off to the plaintiff’s grantor was given tothe defend- 
ant’s grantor, by said commissioners, for certain speci- 
fied purposes. The defendant subsequently built a barn 
on the rear of his lot, J7eld, that he had no right to cross 
the plaintiff's lot for the purpose of going to this barn, 
or for any other purposes than those for which the riglit 
of crossing the lot was expressly conferred and granted 
in the report of said commissioners. Ib. 


EQUITY PLEADINGS AND PRACTICE, 


1. Multifarious bill, —A bill in equity is multifarious 
when the complainant claims several matters of differ- 
ent natures by the same bill; but it is not multifarious 
when one general right only is claimed, although the 
respondents may have separate and distinct interests; 
provided that they have an interest in part in the mat- 
ters upon the basis of which said right is claimed, Arnold 
v. Arnold, 

2. A complainant cannot join in his bill matters of dif- 
ferent natures, although they arise out of the same trans- 
action; but matters homogeneous in their character may 
be so joined. A complainant may claim the same thing 
under different titles in the same bill, and the statement 
of those titles will not render the bill multifarious, Ib. 

8. To support the objection of multifariousness for 
different causes of suit alleged against the same person, 
it is necessary, first, that the different grounds of suit be 
wholly distinct, and, secondly, that each ground be suffi- 
cient, as stated, tosustain the bill. If the causes of action 
arise out of the same transaction, or series of transac- 
tions, forming one course of dealing and tending to one 
end, the objection does not apply ; and a bill is not mul- 
tifarious when it does not pray for multifarious relief, 
although the case stated in the bill might support such 
a prayer. Ib. 

4. Stated account: technical defects. —H., in answer to a 
bill in equity filed against him by G., set up the defense 
of stated accounts, and claimed under the rules the same 
benefit as if pleaded. The complainant objected that 
this was defective, because it did not contain an aver- 
ment that the accounts were correct and true, as other- 
wise it would not negative the averments of mistake or 
fraud which were set up in the bill, for the very purpose 
of meeting this defense, and which, under the old prac- 
tice, would have been made in the replication to the plea, 
Field, that, as other parts of the answer did contain deni- 
als of the alleged agreement and of H.'s inowledge of 
them, they should be taken together, and were sufficient. 
Greene v. Harris. 

5. On a regular plea of stated accounts, the question is, 
is it sufficient, if true? Stated accounts isa good defense, 
unless the complainant can prove error or fraud. Ib. 

6. Under the old practice, if a plea was set down for 
argument, its truth was admitted, and the only question 
was as to its sufficiency; but, under the general modern 
practice, the defendant is allowed to put the facts in issue 
afterward. Ib. 








7. So, if the complainant replies to a plea, he could for- 
merly only question its truth, and not its sufficiency 
but the court will, in its discretion, if he has replie4 
inadvertently, permit him to withdraw it in order to 
question the sufficiency of the plea, Ib. 

8. The object of pleading in equity, as at law, is to con: 
fine the trial to the real questions in dispute, and the 
court will never suffer justice to be defeated by the 
merely technical forms which are resorted to. Ib. 


EVIDENCE. 


1, In action against husband for wife's board, etc. —In an 
action brought by G. against C., to recover the expenses 
incurred by the former in the board, care and attendance, 
und funeral expenses of her daughter, the wife of the 
latter, where C, alleged, in defense to the claim, that his 
wife left his home without his consent, and refused his 
repeated requests to return to it, it was held, that evi- 
dence that C.'s wife said, on ber arrival at G.’s house, in 
C.’s carriage and driven by his driver, that she should go 
back to him when he got moved, and that he was going 
to write her about it, was admissible for the purpose of 
showing that G. received C.’s wife asa visitor, and not as 
a deserter from her husband. Graham vy. Coupe. 

2. Held, further, that testimony that C., during the 
absence of his wife, went to balls and parties, and rode out 
with young ladies, and that he wrote a letter to another 
woman, proposing matrimony, when he knew that his 
wife was fatally diseased, was inadmissible, as irrelevant 
to show that he had obliged his wife to leave, or to 
remain absent from, his home. Ib, 

3. Of expert to prove foreign law.— A person offered asa 
witness and expert in foreign law may state the written 
law without producing it; and he may produce a copy of 
the statutes, or code, of the foreign country, and refer to 
the same, for the purpose of refreshing his recollection as 
to the law. Barrows vy. Downs. Meriden Company v. Same, 

4. ASpanish lawyer, who had practiced law in Cuba, 
was allowed to testify, from a printed copy of the Spanish 
code of commerce, as to the laws regulating special part- 
nerships in Cuba, Ib. 


See Action,4; New Trial. 
FRAUDS, STATUTE OF. See Statute of Frauds, 


JURISDICTION. 


1. Over Narragansett bay: admiralty. — Before the adop- 
tion of the constitution, the state of Rhode Island had 
jurisdiction over the waters of Narragansett bay, and 
over the coasts of the sea to the extent of a marine league, 
The colony and state have always asserted a jurisdiction 
over the bay, the process of the state courts has always 
been served on it, and, generally, the state has always 
regulated all matters on the bay. Chace, administrator, v. 
American Steamboat Co. 

2. At the time of the revolution the English common- 
law courts had, at least, jurisdiction concurrent with the 
admiralty jurisdiction over marine torts committed in 
bays and arms of the sea. Ib. 

5. The constitution of the United States conferred on 
the United States courts the admiralty jurisdiction as it 
then existed in the jurisprudence of the common lay, 
exclusive where it was before exclusive, and concurrent 
where it was before concurrent. Ib. 

4. Inasuit by an administrator brought under a stat- 
ute of the state (Rev. Stat. chap. 176, 22 16 and 21) to recover 
for the loss of life of his intestate, caused by being run 
over by defendant’s steamboat in Narragansett bay, 
where the defendant contended that the jurisdiction of 
the state court depended entirely on the saving clause in 
the act of congress of 1789, chap. 20, 29, saving to suitors 
a common-law remedy, and that this, being a right of 
action given by statute, and not existing at common Ia¥, 
was not within that saving clause, it was held, that the 
intention of the saving clause was, to have a remedy of 
right of action in those courts which proceed according 
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to the course of the common law, as distinguished from 
admiralty proceedings, and that the action was main- 
tainable in the state courts. Ib. 

5. The cases of Hine v. Trevor, 4 Wall, 535, and the 
Moses Taylor, id, 411, stated and distinguished. Ib. 





LEX LOCI, 


1. D. was a special partner in a limited partnership 
established in Cuba. The general partner purchased 
goods in New York city, partly by letter and partly in 
person. Held, that the extent to which he could bind 
his copartners and make them liable for his acts 
depended on the laws of Cuba, the place where the part- 
nership existed, and that if the general partner himself 
came to New York (the special partner remaining in 
Cuba) his authority to bind the firm would still depend 
upon the laws of Cuba Barrows v. Downs ; Meriden Com- 
pany v. The Same. 

2. Goods were ordered from New York for a firm in 
Cuba, partly by letter and partly by a general partner in 
the said firm personally in New York, and to be paid 
for in New York. Held, that the contract must be con- 
sidered as made in New York. Ib. 

See Evidence, 3, 4. 


NEW TRIALS. 


The admission of irrelevant testimony, which would 
be likely to prejudice the jury against one of the parties 
toasuit,and may have injuriously affected him in the 
trial of the cause, is a sufficient ground for granting a 
new trial. Graham vy. Coupe. 


PARTNERSHIP. 

Representation by special partner. — A special partner who 
makes such representations to any parties as to his 
interest in his firm, his responsibility, and his share of 
its profits, as to lead them to suppose he is personally 
liable as a general partner, and to induce them thereby 
to sell goods to his firm, will be held liable as a general 
partner for all purchases so made of said parties after 
the date of those representations, Barrows v. Downs; 
Meriden Company v. The Same, 

See Lex Loci. 


SPECIAL PARTNERS. See Partnership. 


STATUTE OF FRAUDS. 

1. A verbal contract, which it was agreed should go 
into effect on the Ist of April, 1854, and continue “as long 
as the parties are mutually satisfied,” — Held, not to be a 
contract within the statute of frauds, as it might be per- 
formed within one year. Greene v. Harris. 

2. The plaintiff alleged that a contract was made 
between him and the defendant, that the defendant 
should print and sell at cost the products of the plaintiffs 
mill, and that a memorandum of the terms of the con- 
tract was made by him, but not signed by the defendant, 
concluding as follows, “ this agreement to continue two 
years, or longer if necessary, until I (plaintiff) have made 
the net profit of fifty thousand dollars. This contract is 
to take the place of the one I had previously made to sell 
them production of my mill for four months at twenty 
cents per yard.” Held, that as the consideration of the 
contract was the release of a former contract which 
might have been disadvantageous to the defendant, and 
as the object appeared to be to let the plaintiff make a 
sum of money from the new one, the money, and not the 
time, was the principal object of the contract, and there- 
fore it might be performed within one year, and was not 
within the statute of frauds. Hodges v. Richmond Manu- 
facturing Company. 

8. Held, further, that the contract should be taken as if 
it was expressed to continue until the plaintiff bad made 
a net profit of $50,000, even if it took two years or 
longer to doit. Ib. ° 


TIDE WATERS. See Jurisdiction. 





DEBATE ON THE INCREASE OF THE JUDI- 
CIAL SALARIES. 


On the 14th instast, while the appropriation bill 
was under consideration by a committee of the whole 
of the house of representatives, Mr. Armstrong, of 
Pennsylvania, moved an amendment making the 
saiary of the chief justice of the United States supreme 
court $10,500, and those of the associate’ justices 
$10,000. Mr. Hale, of Maine, moved to amend by 
making the salaries, respectively, $8,500 and $8,000. 
The following are the remarks of some of the repre- 
sentatives on the subject: 


Mr. Armstrong: I move to amend that paragraph, so 
that it will read “ for the chief justice $10,500, and for the 
eight associate justices $80,000.” Mr. Chairman, I have 
given some attention to this subject. I am entirely 
satisfied that the current of public opinion lies decidedly 
in the direction of an increased compensation to the 
judges. Such an increase, I think, is not only required 
for the judges of the supreme court, but it is also required 
for the district and circuit courts of the United States. 
It is not possible to reach in these cases exact justice in 
each instance. But we may have such a provision as 
will extend fair average justice to the respective judges, 
as regards giving them compensation in proportion to 
their labor and responsibilities. 

This is but a part of the amendment which I shall ulti- 
mately offer. But,in the first place, I propose that the 
judges of the supreme court shall receive, the chief jus- 
tice $10,500, and the associate judges $10,000 each. This 
will make an aggregate increase of about thirty thousand 
dollars. I think no one who has taken the pains to 
observe the amount of labor imposed on these judges, as 
well as the cost of living in Washington city, will fail to 
reach the conclusion that the salaries of the judges of the 
supreme court are entirely too little. Similar reasons 
exist for increasing the salaries of other judges; and the 
scale of increase before me, including the judges of the 
supreme court, the district and circuit courts of the states 
and territories, the court of claims, and the supreme court 
of the District of Columbia, will bring up the aggregate 
expenses under this head to about two hundred and 
thirty-seven thousand dollars, extending over thirty- 
seven states and nine territories. 

The increase of salary which I propose, as respects the 
district judges, will in afew instances be more advan- 
tageous in one state than in another. To makea distinc- 
tion there, however, would be invidious. The only dis- 
tinction that can be based upon a sound principle is, to 
distinguish between the judges in the courts of a state 
and the judges inthe courts of a territory, The latter I 
propose should receive salaries of $1,000. There has been 
a tendency to increase the salaries of other employes of 
the government, and, among those, the executive officers; 
but, looking at the whole amount of the salaries paid in 
the various departments, I think that there is no great 
necessity for an increase. There may be in a few in- 
stances. But I submit to the house, that an increase in 
the salaries of the judges will by no means necessitatea 
general increase of salaries, It isa matter always under 
the control of congress, and it is enough for us to do jus- 
tice now and let future questions take care of themselves. 
I submit the amendment, and I trust it may receive the 
favorable consideration of the house. 

Mr. Dawes (Massachusetts): This is a difficult question, 
and I may say a serious one; one which I think should 
be examined on all sides, It is one that has engaged the 
attention of the committee on appropriations, as well as 
of the two gentlemen who have proposed amendments 
to this bill. I have become satisfied, Mr. Chairman, that 
the time has come when it is not only proper, but abso- 
lutely necessary, to increase the compensation of the 





56 


THE ALBANY LAW JOURNAL. 











judges of the supreme court. The only question in my 
mind is, at what sum ought their pay to be fixed. I think 
we should look at this question with care. Wecan raise 
the salaries of these judges at any time; but we can 
never reduce them. Therefore, fewer evils will arise if 
we fix the pay too low than if we fix it too high. While 
these judges constitute the most important department, 
or one of the most important departments, of the govern- 
ment, while their responsibility is great, while more 
hangs upon their character than upon that of any other 
department, yet, in the matter of their compensation we 
ought not to run wild; we ought not to adopt, out of our 
personal regard for the judges themselves, or our higher 
regard for the dignity and importance of their office, a 
higher rate of compensation than we shall find justifiable 
when we come to apply the rule to other officers. The 
purity of the office, I am happy to believe, has never 
depended on its compensation. Regardless of the ques- 
tion of compensation, the reputation of these judges is 
without spot or blemish, and will, I doubt not, continue 
80 to be. 

But, sir, in these times of large expenses and high 
prices of living, what was a fair compensation ten years 
ago is evidently inadequate now. We have taken this 
fact into consideration. Within the last few years we 
have provided a pension for the judges of the supreme 
court, so that they can now look forward without appre- 
hension to the time when it may be necessary for them, 
on account of age or infirmity, to retire from the bench, 
knowing that they will continue to receive a comfortable 
support, which is a standing tribute from the people of 
the United States to their official integrity and judicial 
learning. These judges now have what they have never 
had till the last two years—a provision for a pension 
equal to their full salary when they are performing the 
duties of the office. This fact ought not to be overlooked 
when we are determining what is a proper sum to be 
allowed as salaries to these officers. 

Taking all things into consideration, it does seem to 
me tbat an addition of $2.000 to the salary of these judges 
is all that we are justified at this time in making. I 
believe that we are justified and called upon todo this 
much; and I shall support most cheerfully the amend- 
ment of the gentleman from Maine [Mr. Hale]. I cannot 
support the original proposition, to add $4,000 to the 
present salaries, in addition to the pension for life. 
Under such a provision, the judges would receive an 
annual salary of $10,000, and after ten years service, on the 
bench, a retiring pension of $10,000 per annum for the 
remainder of their lives. 

I only want to add, that $8,000 is more than twice the 
salary fixed for these judges when the court was estab- 
lished. There is no instance, so far as I know, in which 
official salaries have been more than doubled in conse- 
quence ofincreased duty and increased cost of living. I 
urge upon our friends here to be cautious, lest, in their 
anxiety, commendable as it is, to pay these judges ade- 
quately, they raise unduly these salaries, which, under 
the constitution, can never be lowered; for, according 
to the provision of the constitution, we may increase 
them, but we cannot diminish them. I submit that $2,000 
is a sufficient addition. 

Mr. Ela (New Hampshire): Mr. Chairman, I ask the 
attention of the house for one moment. Now, is this a 
time to enter upon a general raising of the salaries of the 
officers of this government, when there is not a single 
branch of business now carried on, from one end of the 
country to the other, that is not suffering under depres- 
sion, and when there is not a single branch of business 
where those employed in it are not feeling taxation as 
they have not felt it in any of the years that are passed ? 
Yet we hear the argument upon this floor, that we must 
increase these salaries, because of the enhanced price of 
living. The truth is, that the reverse is the fact. The 
expenses of living have been decreased more than fifty 
per cent in the last two years. 








Now, no man can deny that these judges of the supreme 
court are far better off in respect to coinpensation than 
the cabinet officers. Cabinet officers come here only for 
four years, and they have to bear expenses of living from 
which judges of the supreme court are exempted. They 
come here and remain during the will of the executive, 
which may be for a longer or a shorter time; and when 
they go back to their homes they have to pick up as best 
they may, the business which they_left. On the contrary, 
the judges of the supreme court hold their positions for 
life, and the compensation which they now receive is so 
acceptable that members of the profession crowd forward 
to secure the position whenever any vacancy occurs. If 
one judge leaves the bench because of the inadequacy of 
the compensation, there are hundreds, equally as com- 
petent, ready to step forward and take his place. When 
they leave the bench they are pensioned and provided for 
during life handsomely, which puts them beyond the fear 
of want. And if gentlemen upon the democratic side of 
the house are anxious to double all these salaries, and are 
ready to make these raids upon the treasury to the full 
length to which they can reach their arms, I tell gentle- 
men on this side of the house that it becomes so much 
the more their duty to curtail and diminish the expenses 
of the government, and stop these raids upon the treas- 
ury. 

Mr. Jenckes (Rhode Island): Mr. Chairman, there is 
no greater necessity in a well-organized state than the 
wise and impartial administration of justice; and that 
cannot be had except through a learned and independent 
judiciary. The object of establishing courts under the 
constitution, and of according salaries to the judges of 
those courts, is to obtain learned and independent judges 
to administer the laws of the country; and there is no 
greater curse to any community than a weak, ignorant, 
incapable, or corrupt man in the judicial office. 

Now, sir, Ido not believe, notwithstanding what has 
been said by the gentleman from New Hampshire [Mr. 
Ela), that the tax vayers of this country are averse to 
placing upon the supreme bench the best men that can be 
obtained for the administration of the law. But, in order 
to obtain the services of such men, every one knows that 
they must be paid a fair compensation. This is due to 
the office as well as to the judge who fills it. But the 
benefit in securing a wise judge is greater to the pour 
man than to the rich. 

Why, Mr. Chairman, the judge is the poor man’s coun- 
sel. If the owner of a fishing smack on the coast of New 
England has his vessel run down by a steamer belonging 
to a great corporation, he cannot employ the leading 
lawyers of New Hampshire or Massachusetts or New 
York to prosecute his case. The rich corporation, on the 
other han4, can command the highest legal talent. And 
so, a small stockholder in a great corporation, whose 
rights are in danger of being crushed out by a combina- 
tion of the heavier interests, may, in a weak court, find 
his lawyers overborne and his cause ruined by the more 
powerful advocates which superior wealth may bring 
against him. The soldier, going to locate his land war- 
rants upon the public lands of the United States, cannot 
employ learned counsel to defend him against the aggres- 
sions of the holders of the railroad and other land grants 
made by congress. The poor inventor, developing his 
ideas in mach nery, cannot obtain the services of the 
most skilled counsel to withstand the monopolist whose 
interest it is to crush him. The man of small means, 
unjustly taxed, cannot bear up against the array of legal 
talent which the government always have in their em- 
ploy. These classes do not meet in the courts upon equal 
terms. It is for the congress cf the United States, the 
representatives of the people, to provide a tribunal which 
will protect these various classes by administering exact 
justice between them. We should provide the means 
for placing upon the bench men of learning, who have 
had long experience in the courts, who can see through 
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the wiles and deceits and chicane of the law, and give 
due weight to the arguments of counsel, and defeat the 
encroaching avarice of wealthy and unscrupulous clients, 
Wise, learned, and experienced judges can shelter the 
poor, oppressed, because no counsel can browbeat them 
or influence them against the right. It is in behalf, 
therefore, of the poor tax payer that I ask that this 
amendment of the gentleman from Pennsylvania [Mr. 
Armstrong] should be adopted, so that the leaders of the 
bar, those who are the most learned in the laws of the 
country, may be placed upon its judgment-seats, 

Mr. Butler (Massachusetts): Mr. Chairman, I desire to 
call the attention of the house to a few statistics which 
are worth while to consider in considering this question. 
In the first place, when upon the question of economy, I 
desire to say that the salaries given by our fathers in the 
foundation of the government were greater in proportion 
than those proposed now. The salary of the chief justice 
originally, in 1789, was $4,000, while that of the attorney- 
general was at the same time $1,500. The attorney-gene- 
ral now gets $8,000, while the chief justice gets only $6,500- 
Then we had three millions and a little more of people, 
and now we have thirty-eight millions of people, over 
whom this same magistrate presides. You can easily 
compute the difference in the percentage of increase. In 
1799 the two richest men in this country died; one was 
George Washington, the great farmer; the other E. 
Hasket Derby, the great merchant; one worth $650,000, 
and the other $900,000. They had the most considerable 
fortunes of that day, while of the fortunes of to-day, there 
isone man worth from one hundred and eighty to two 
hundred million dollars, and others worth from fifty to 
sixty million dollars. There are more men to-day in the 
city of New York actually worth $1,000,000 than thirty 
years ago there were worth $100,000. The scale of prices, 
the rate of living, every thing has advanced. But the 
salaries of judges have been the very last thing to 
advance, 

When we are told that we are not economical, let me 
say to you, that we are far less extravagant in proportion 
than were the men who founded our constitution, in the 
matter of salaries. Let me give a few illustrations of 
how the prices of every thing have advanced: why, in 
1789, a judge could purchase his beef for five cents a 
pound, eggs for five cents a dozen, and butter eight cents 
« pound. He could buy the best horse the country 
afforded for fifty dollars. He could hire the best of help, 
men who would be fit to run railroads now as superin- 
tendents, for $100 dollars a year. He could have women 
hired in his house for thirty-three cents a week, who were 
fit for any domestic position. 

And did lawyers then get high fees in proportion to the 
salaries paid to the judges? Why, there are to-day men 
practicing before the supreme court, who get as much in 
fees in a single case as a judge gets as salary for a whole 
year! Now, let me show the difference between now and 
forty years ago. I have seeu a receipt given some forty 
odd years ago by the ablest lawyer the country ever pro- 
duced, I say it without fear of contradiction, the ablest 
lawyer we ever have had before a jury or court, Jeremiah 
Mason, of New Hampshire; at all events, no man will 
deny that he was one of the ablest men the bar of the 
United States can boast of. And he, forsooth, in a case 
which occupied him two entire days, sent in his bill for 
twenty-five dollars! Employ now the same talent and 
the same standing at the bar in any court for the same 
length of time, and you would have to multiply that fee 
twenty times at least. 

With such facts as these before us let us not be fright- 
ened at the idea of raising salaries. Why, we collect three 
times more tax on matches than Will pay all the expenses 
of the judiciary. And who feels it? I desire that our 
judges shall have liberal salaries, and shall vote for the 
larger salaries now proposed. 

Mr. Benton: There is no member of this house, I 
believe, whe would be more willing to see a fair and 





adequate compensation paid to the judges of the supreme 
court of the United States than myself. I am in favor of 
fixing such rates of salary as will afford them a comfort- 
able living. and a reasonable compensation for the serv- 
ices they render, the value and importance of which can- 
not be overstated. They have not been overestimated in 
the most eloquent tributes paid by gentlemen to-day to 
the bar and to the bench, 

But, sir, I protest against some of the arguments which 
have been employed to influence this house; the argu. 
ment, for instance, that we must follow the example 
which has been set by the monarchists of Europe, 
those despotic governments which pay their sovereigns 
amounts going into the millions, while we pay our chief 
ruler but $25,000 a year. The gentleman from Massachu- 
setts (Mr. Butler], ever fertile in resources in debate, 
alluded to the high fees obtained by lawyers from million- 
aires in New York, and elsewhere, and contrasted those 
of a very modest, able, and distinguished lawyer, Hon, 
Jeremiah Mason, of Boston, who receipted a bill for two 
days’ services for twenty-five dollars. But I never heard, 
Mr. Chairman, that that distinguished gentleman ever 
suffered for want of any of the necessaries or comforts 
of life, or stood any lowerin the estimation of the bar of 
New England or of the United States because he was 
satisfied with moderate fees. 

Now, do the judges of the supreme court, I ask, seek 
the position they occupy for the purpose of making 
money? Are they to be classed with those men who 
trade on the hard earnings of the laboring men of this 
country? No, sir; they seek or assume the position, 
feeling ita high honor and privilege to disseminate the 
precious lore and knowledge they have acquired, and in 
return for the valuable services they are rendering their 
country, all they ask is a fair and reasonable compensa- 
tidn and support from the people, as well as an acknowl- 
edgment and appreciation of such services. It is not 
riches and wealth they seek. They assume those offices 
for honorable purposes; to gratify an honorable ambi- 
tion for distinction and usefulness in their day and 
generation; and they should be provided with fair and 
adequate means of support; and by our recent legisla- 
tion, unlike any other officers under the government, 
they receive a retiring pension sufficient to afford them 
support, with all necessaries and comforts, during their 
lives. And I submit, that neither large incomes, large 
expenditures, nor a luxurious style of living are desirable 
in a republican government, nor do they tend to intel- 
lectual development or the sum total of human happi- 
ness or usefulness, 

It may be well to raise the salaries of these judges by a 
moderate sum, but I protest against jumping them up, in 
the way here proposed, nearly twofold the amount which 
they now receive, and which would be wholly dispro- 
portionate to the salaries of many other government 
officers whose expenses of living are necessarily as large 
as those of the judges of our highest court. 

Mr. Armstrong: Mr. Chairman, all I have to say in 
reply is, that there are but very few judges in the district 
court who would come within the purview of the re- 
marks of the gentleman from Massachusetts [Mr. 
Dawes]. In New Hampshire there may be one judge 
whose duties are light. But the state is entitled to a dis- 
trict court. And so you may go over the United States, 
and pick out here and there one or two other judges 
whose labors are not heavy. But, sir, we cannot make 
any invidious distinctions between the judges of the dis- 
trict court. I think there are many judges whose labors 
are greatly beyond the compensation they receive. Ican 
speak of the western district of Pennsylvania as a mat- 
ter within my own knowledge. I know the time of that 
judge has been employed, for years past, from ten to 
eleven months every year, in sitting on the bench, while 
the number of cases on the calendar is increasing con- 
stantly. His labor calls for a much higher compensation 
than this bill proposes to give him. 
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Now, Mr. Chairman, in reply to suggestions of gentle- 
men, let us see what will be the amount if the proposed 
amendment be adopted. In the supreme court we will 
have one chief justice, at $10,500, and eight associate 
judges at $10,000 each, $80,000; making $90,500 in all for 
nine judges of the supreme court of the United States, 
For the circuit court, nine circuit judges, at $8,000 
each, will be $72,000. For the district courts, fifty- 
one district judges, at $6,000 each, will be $306,000. 
That is for the states, Nine district judges for the 
territories, at $4,000 each, would amount to $36,000. 
Then, we have one chief justice of the court of claims at 
$6,500, and four associate judges, at $6,000, making in all 
$30,500; one chief justice of the District of Columbia, at 
$6,500, and three associate judges at $6,000 each, amount- 
ing to $24,500. Now, the entire footing of the increased 
salaries proposed under the motion I have made is $559,- 
500. The increase by my proposition over the existing 
law would be $197,500, I say that $500,000, half a million 
dollars, expended for salaries of the judges of the United 
States, is a sum this house ought not to hesitate one 
moment to pass. The responsibility and the labor in 
consequence of the vast amount of important business 
which falls within the jurisdiction of these judges are 
more than half a million, and there should be no hesita- 
tion in granting salaries to that amount. 

Now, sir, while I am willing to give these judges all we 
can get for them, I know there are members in the house 
who are not willing to raise the salaries of these judges 
beyond $10,500 for the chief justice and $10,000 for the asso- 
ciate justices. That sum, certainly, is not more than 
their services and labors entitle them to. I believe it is 
within the experience of every lawyer upon this floor 
that there is not a judge of the supreme court who could 
not leave it to-day and increase his compensation to 
double that amount. We have had one judge already of 
the supreme court of the United States who was com- 
pelled to resign for want of sufficient salary to meet his 
annual expenses; and,in order to keep up the present 
high character of that court, there ought not to be the least 
hesitation, on the part of this house, to vote them fairand 
adequate compensation for the responsible and laborious 
duties which they are called upon to discharge. 

Mr. Hoar: Mr. Chairman, it seems to me that we may 
derive some advantage from considering the experience 
of England in this matter. In England, the salaries of 
the judges are placed upon a scale which makes the office 
command the best talent of the bar. The etiquette of the 
English bar requires, that if to a counselor in practice the 
offer of a judicial office is made, when he declines the offer 
he is bound forthwith to retire from the bar. In other 
words, it is considered, that, when he has the intellectual 
power and strength to sustain the labors of judicial office 
he owes that duty to his country; and a salary corres- 
ponding to that theory is accorded to him. And what is 
the result? The result is, that, when the ablest members 
of the barenter within the walls of an English court- 
room,they go into the presence of an intellectual superior. 
The judge brings to the determination of the causes 
before him a weight of learning and a weight of intel- 
lectual power which nothing at the bar can match. 

The contrary policy, which has prevailed in too many 
of the American States, has brought about that saddest 
of all spectacles, justice administered by a feeble judge 
in the presence of able and powerful advocates. Now, 
this supreme court of ours is, in dignity and in import- 
ance, in the estimation of our national pride, immeasur- 
ably superior to any tribunal of justice ever organized on 
the face of the earth. To its bar are brought sovereign 
states, as plaintiffs or as defendants, to have their high 
controversies composed in the quiet of the judicial cham- 
ber. As the tribunal of last resort, it is bound to deter- 
mine constitutional questions, on which the political 
rights of this people are to depend. And yet, to-day, its 
judges are accorded a salary not equal to the ordinary 
income of a respectable attorney in the rural districts in 
an interior state. 





Mr. Bingham: It must be apparent to every one, from 
the remarks that have been made on this subject on both 
sides of the house, that a great majority of members who 
have spoken are persuaded that there ought to be some 
increase of the salaries of the judges of the supreme 
court of the United States. The only point of difference 
between them is, as to the amount of that increase. 

The honorable gentleman from Pennsylvania [Mr. 
Armstrong] proposes to increase the salary of the chief 
justice of the supreme court by the sum of $4,500, and of 
his associates by $4,000. The amendment offered by the 
honorable gentleman from Maine [Mr. Hale] proposes to 
increase the salary of each by the sum of $2,000, making 
the salary of the chief justice $8,500, and of each of his 
associates $8,000. 

I think the remarks made by the honorable gentleman 
from Rhode Island [Mr. Jenckes], and also by the honor- 
able gentleman from Massachusetts [Mr. Hoar], ought to 
satisfy the committee of the whole that this increase of 
salary should be made. I think members should be im- 
pressed with the truthful words of the gentleman from 
Massachusetts [Mr. Hoar], who said that the supreme 
court of the United States, measured by its jurisdiction, 


is a judicial tribunal never before paralleled in the history 


of the world. 

Members should also consider, that, since the salaries 
of the supreme judges were fixed in 1855, the matters 
that come within the jurisdiction of that tribunal for 
tinal decision have been greatly increased, by reason of 
additional amendments to the constitution of the United 
States. That tribunal may hereafter exercise a jurisdic- 
tion which it never before was permitted to exercise; to 
pass upon the legislation of a state upon the petition of a 
single citizen, in a case like that which came before it 
once upon the petition of a citizen of Massachusetts, 
Hereafter the supreme court will not be driven to seek 
for jurisdiction in the provisions of an existing treaty, 
as in the case of Worcester and Buller v. Georgia, but will 
find its jurisdiction in the very text of the constitution 
itself, giving the congress the power to legislate, and to 
the courts the power to decide, in cases where the rights 
of acitizen have been invaded by the arbitrary will of a 
state. 

This being so, we should consider the question of what 
is due to the court. That the salaries of the judges are 
now too low is evident tothe whole country. Your chief 
magistrate has in his messages to congress twice recom- 
mended that those salaries should be increased. A 
message containing that recommendation at this very 
session is now before us for consideration. 

Now, in order to harmonize differences of opinion, I 
suggest to the gentlem in from Pennsylvania [Mr. Arm- 
strong] to accept the amendment of the gentleman from 
Maine [Mr. Hale,] which seems to meet the approval of 
the chairman of the committee on appropriations [Mr. 
Dawes]. Saying this, however, Iam free to confess, that, 
if it were left to my election I wouki vote for the larger 
sum; and, having voted it, I would be satisfied that I had 
voted no more than was due to the court and to the peo- 
ple behind the court. 

I believe, in the language of the chiefest of our judges 
—I do not fail to recognize the ability of those who have 
occupied seats since, when I designate chief justice Mar- 
shall as the chiefest of all our judges—I believe he 
expressed the very ideas advanced to-day by the honor- 
able gentleman from Massachusetts [Mr. Hoar], when he 
prayed that heaven would save the American people from 
a dependent judiciary. 

I am shocked by the suggestion of the gentleman from 
New Hampshire [Mr. Ela], that the judicial offices of this 
nation, the highest judicial offices ever filled anywhere 
upon earth, are to be let to the lowest bidder. He asked 
whether we could not find men willing to accept the 
position of judges of the supreme court at the present 
salary. Doubtless you might find such men. 
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LAW REFORMS SUGGESTED BY THE GOVERNOR. 

In his message to the legislature, Governor Hoffman 
recommends the following reforms in our jurisprudence. 
We have, on more than one occasion, urged the necessity 
of the changes suggested, and trust that they may be 
orought about: 

“T have twice recommended to the legislature (without 
effect) a modification or amendment of the laws relating 
to murder, There are many instances of homicide where 
the criminal intent to take life is proved, in which, how- 
ever, the jury are unwilling to find a verdict of guilty of 
murder in the first degree, because, in their judgment, 
the circumstances do not justify the death penalty. 
Under judicial construction of the existing statutes, 
they can not bring the casé within the definition of 
murder In the second degree, or of manslaughter in 
either the first or second degree. They have no alterna- 
tive but to render a verdict of absolute acquittal, or of 
guilty of manslaughter in the third or fourth degree, not- 
withstanding they feel that the punishment which the 
law will, in the latter case, award, is wholly inadequate. 
Irecommend that either the maximum punishment for 
manslaughter in the third degree be made much greater, 
or that in all cases where the degree of premeditation 
does not, or the circumstances attending the homicide 
do not, in the judgment of the jury, justify punishment 
by death, they may render a verdict of guilty of murder 
in the second degree, to be punished by imprisonment 
for life or for a term of years, in the discretion of the 
court. 

“The only objection that is likely to be urged against 
this recommendation is, that, if it were adopted, the 
jury would have too great a discretion in the matter of 
enforcing the death penalty. The answer to this objec- 
tion is, that they exercise that discretion now, and will, 
in any event, continue to exercise it, when they think it 
right so to do; but in doing so, as the law now stands, 
they render a verdict which does not satisfy themselves 
or the demands of justice, 

“T recommend, also, the passage of an act which will 
put an end to the great injustice of detaining as prison- 
ers persons who are unfortunate enough to be witnesses 
to the commission of crime, and unable to give security 
for their appearance at the trial of the accused. The 
magnitude of wrong and suffering resulting from this 
practice, especially in cities, is not, I am sure, appreci- 
ated or understood, or it would not be permitted to con- 
tinue. The law should provide that no person shall be 
detained in prison as a witness in criminal cases beyond 
a specified time, and that, if the trial be postponed 
beyond that time on the motion of the prisoner, it shall 
be only on condition of his consenting that the testi- 
mony of the witness may be taken de bene esse, as in civil 
eases. It may be urged, that the people may not be ready 
to bring on the trial, and may thus, in some cases, lose 
the benefit of the testimony of the witnesses altogether. 
I answer, that it is better so than to have innocent per- 
sons suffer imprisonment in order that even the guilty 
may be convicted. 

“T recommend anew that power be conferred upon the 
oyer and terminer, or upon the supreme court, to grant 
new trials in cases of conviction by the oyer and ter- 
miner, The courts of sessions, which are inferior tribu- 
nals to the oyer and terminer, have this power, under 
existing laws, in cases of conviction before them. They 
are authorized to grant new trials upon the merits, or 
for irregularity, or on the ground of newly discovered 
evidence. It is obviously proper that the higher criminal 
courts should possess the same power. As the matter 
stands now, @ person wrongfully convicted in the oyer 
and terminer, no matter how clearly his innocence may 
be shown by evidence discovered after conviction, has 
no remedy except in a pardon from the executive. This 
is not the proper and just rectification of the wrong done 
to him by an unjust conviction.” 





COURT OF APPEALS DECISIONS. 
The following decisions were handed down in the 
commission of appeals on the 14th instant: 


Judgments affirmed: Westbrook v. Jackson; Dillyar v, 
New York Central Railroad Company ; The Superintend- 
ent of the Poor of Cortland county v. The Superintendent 
of the Poor of Herkimer county ; Crommel v. The Brooke 
lyn Fire Insurance Company ; Tremper v. Conklin; Broth- 
erson v. Consalus; Dunstan v. McAndrey; The Saratoga 
Bank v. King and others; Knight v. McDonough; Clapp 
v. Schutt; Lawyer v, Cretien; Livermore v. Northrup; 
Peck v. Crouse; Hogan v. Graffing; McAuliff v. Eighth 
Avenue Railroad Company; ‘Underhill v. The North 
American Kerosene Gaslight Company; Hunt v. John- 
son; Hover v. Pettingal; The City Bank v. The Rome, 
Watertown and Ogdensburgh Railroad Company; Wyk- 
roff v. Meyer; Evans v. The Columbian Insurance Com- 
pany; Bensell v. Lynch; The Bank of Auburn v. Roberts; 
Niles v. Maynard; Doyle v. The Peerless Petroleum Com- 
pany; Parks v. Comstock; McGilvia v. The Western 
Transportation Company; Allen v. Bowen; Terwilleger 
v. Brown; Titus v. Summer; Brisbane v. MecComber; 
Stoddard v. Slingerland; Price v. Hartshorn; Ritten- 
house v. The Independent Line of Telegraph; Bartlett v. 
Main. 

Judgment affirmed by default: Ellsworth v. Caldwell; 
Holbrook v, Bennett. , 

Judgment and order affirmed, with costs: The Brown 
and Water Furnace Company v. French. 

Judgment reversed —new trial granted: Woodgate v. 
Fleet; Louneer v, Stevens; Brown v. The New York Cen- 
tral Railroad Company; Van Rensselaer v, Akin; Cook 
v. Barr; Foot v. Bentley; Perry v. Edwards; Austin v. 
Groesbeck. 

Order of general term reversed, and the judgment on 
the report of the referee affirmec : Corn Exchange Insur- 
ance Company v. Babcock; Stewart v. The Columbian 
Insurance Company. 

Judgment reversed and new trial granted, and costs to 
abide the event, unless the plaintiff shall consent to 
reduce the judgment, $141.69, and, in case of such consent, 
the judgment affirmed, without costs to either party on 
the appeal to this court: Conger v. Van Aurnum, 

Judgment reversed, and judgment of foreclosure for the 
sum of $4,000, and interest from July 1, 1859, ordered for 
plaintiff: Freeman v, Auld. 

Judgment reversed and judgment ordered for plaintiff 
for $21,649.27, and interest from rendition of verdict: 
Wilkins v. Earle. 

The order of general term reversed, and judgment 
ordered for plaintiff upon the verdict: Wallenstein v, 
The Columbian Fire Insurance Company; Newell v. 
Warren, 

Order affirmed, and judgment absolute for defendant : 
Anderson v. Mather; Palmer v. Darling. 

The orders of special and general term modified to the 
effect: That, as a condition of discontinuing the appeal 
and complying with the terms of the order, the petitioner 
pay to the appellant the sum of $7,599.37, and interest from 
January 25, 1864, and the cost of the appeal to the general 
term and the court of appeals: In the matter of the Buf- 
falo and New York and Erie Railroad and Isabella 
Patchin v. Stevens. 

Proclamation made, and court adjourned sine die, 


————-~ © -e 


A bill was introduced in the Ohio legislature on the 
12th inst., making the sellers of intoxicating liquors 
responsible for damage done by intoxicated persons, and 
releasing the owners of buildings in which the liquor is 
sold from responsibility. A bill was also introduced 
increasing the salary of governor to $5,000, of supreme 
court judges to $4,000 each, secretary of state to $8,000, and 
attorney-general to $2,500, 
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NEW YORK STATUTES AT LARGE, 1871. 
CHAPTER 3. 


An Act to amend an act entitled “ An act to regulate 
the term of office of notaries public.” 
PASSED January 17, 1871. 


The People of the State of New York, represented in Senate 
and Assembly, do enact as fullows: 


SEcTION 1. The first section of chapter four hundred and 
forty-eight of the laws of 1869 is hereby amended by 
adding, at the end thereof, the words, “and all notaries 
public appointed by the governor, during the recess of the 
senate, except those appointed to fill vacancies occurring 
by death, resignation, change of residence or removal, 
shall, if their appointment be subsequently confirmed 
by the senate, hold office from the time of their original 
appointment until the thirtieth day of March in the year 
next after the year in which their appointment shall be 
confirmed by the senate.” 

§2. This act shall take effect immediately. 


—_———__— 
BOOK NOTICES. 


The United States Jurist. 


This is the title of a new monthly law periodical just 
commenced at Washington, and edited by Mr. James 
Schouler, author of a very valuable treatise on “ Do- 
mestic Relations.” It contains eight pages, of the size 
and style of the LAw JOURNAL, The contents of the 
number for January are: a page of “* Editorial;” ** The 
Jurist’s Digest of Decisions of the United States Courts 
for 1870" from Aba, to Ave.; “* Legal Intelligence ;” ** The 
Blackstone Classification of Property ;’’ “ The Lawyers 
of American History,” No. 1, giving a brief sketch of John 
Marshall prior to his elevation to the Bench ; and * Book 
Notices.” Mr. Schouler is a well-read lawyer, and a 
good writer, and has the ability, and we do not doubt 
the tact, to make his journal a first-class law periodical. 
The number before us is good, but experience leads us 
to believe that its successors will be still better. The 
first number of any publication is seldom an average 
number. We would suggest, and it would improve the 
appearance of the Jurist to so make it up, that the 
“leaded ” matter should precede the “ solid.” 


The Legal Intelligencer, Philadelphia. 

We are glad to find that this venerable weekly has been 
compelled to enlarge its borders, and we doubt not its 
readers will be glad of it too. It has heretofore given 
about one page of “reading matter” to three of adver- 
tisements; a proportion more profitable to the publish- 
ers than to the subscribers. We think the publishers 
made a mistake in increasing the size of the page, 
instead of reducing the size and increasing the number. 
The Intelligencer contains little else than reports of opin- 
ions, and a volume of it, we should think, would be of 
considerable value to the local practitioners, but in its 
present shape it would make a volume altogether too 
unwieldy and awkward to have in one’s office. 


Legal Gazette. Philadelphia. 

The Gazette began its third volume with the year, and 
with the declaration that its success is ‘‘ now well estab- 
lished.” We are glad of it, for it is a thoroughly good law 
paper, and deserves well of the profession of Pennsyl- 
vania, 


—_ 





A firm of Chicago lawyers who rendered, several years 
ago, professional services for the Duke of Brunswick, 
have brought an action against “his grace” for the 
recovery of their fees. The duke has some property in 
Chicago which has been attached in the suit. 





LEGAL NEWS. 


The whole number of students in the law department 
of the university of Michigan, for the year 1869-70, was 309, 


Paul Morphy, the noted chess player, is now a practic- 
ing lawyer in New Orleans. 


Attorney-General Akerman has purchased a home 
near Cartersville, Ga. 


The governor of Ohio recommends the classification of 
convicts in the state penitentiary as a necessary step in 
prison reform. 


A litigation has just been begun in Oregon, involving 
the ownership of the Central Railroad of that state, and 
the division of property amounting to $9,000,000, 


The Virginia supreme court of appeals has decided that 
a person incarcerated for a tax due to the state cannot be 
released by any process until the debt is paid, 


A lady has been appointed one of the stenographers of 
the supreme court of Maine. Maine seems to believe in 
a woman’s right to earn an honest living. 

Hon. George Robertson, chief justice of the court of 
appeals of Kentucky, is thought to be the oldest living 
ex-congressman. He entered congress in 1815, and isnow 
in his eighty-first year. 

Four ex-United States attorney-generals — Cushing, 
Black, Speed, and Stanberry —together witb Attorney- 
General Akerman, were in attendance on the supreme 
court at Washington, one day last week. 


The entire laws of the commonweath of Pennsylvania, 
including those of British origin, except such as relate 
to crime, have been revised, collated, and systematically 
arranged in a volume of less than three hundred pages, 


The Barnwell county (S. C.) court, at its present term, 
has paid a fitting tribute to the memory of William Gil- 
more Simms. An eloquent eulogy was pronounced by 
Hon, A. P. Aldrich, which was aptly responded to by 
Judge Pratt. 

The state prisons in Maine, New Hampshire, and Mas- 
sachusetts more than pay expenses, and it is urged that 
it would be no more than just tocredit the surplus to the 
prisoners, to be paid at the expiration of their sentences 
or to their dependent families, when they have such, 


Mrs. Clara Nash, of Colin Falls, Me., has been appointed 
a justice of the peace. Mrs, Nash has been studying law 
for some time in the office of her husband, F. C. Nash, 
Esq., and intends ultimately to associate herself with 
him in the practice of the law. 


Hon. O. A. Cochrane has accepted the chief justiceship 
of Georgia, only on condition that he shall be relieved at 
an early day by the appointment of another, saying that 
the emoluments are so small that he cannot, in justice 
to himself and his family, give up his law practice for the 
position. 


Chief Justice Wagner, of tne Missouri supreme court, 
who was last fall re-elected to his position upon the 
bench by the unanimous vote of both parties, is a candi- 
date for the seat in the United States senate rendered 
vacant by the appointment of Mr. Drake to the chief 
judgeship of the court of claims. 

In the United States senate, on the 10th inst., Mr, Car- 
penter, of Wisconsin, from the committee on the judi- 
ciary, reported back the bill authorizing the president to 
accept the resignation of any United States judge when- 
ever satisfactory proof shall be produced of his physical 
or other infirmity, the said judge to receive his salary 
during his natural life; provided, that if, after retire- 
ment, he shall accept any other office of profit, his salary 
shall cease. At the request of Mr. Casserly, of California, 
the bill was laid over. 
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THE STATUTES RELATING TO MURDER. 


In his recent annual message to the legislature of 
the state of New York, Governor Hoffman again calls 
attention to the statutes relating to homicide, and 
urges that important changes be made. As the stat- 
utes read and are construed by the courts, except 
under special circumstances, there is no grade of 
offense between murder in the first degree and man- 
slaughter in the third degree, and no discretion of 
punishment between hanging and imprisonment for 
not exceeding four years. The intermediate grades 
of murder in the second degree and manslaughter in 
the first and second degrees are applied only to special 
cases, as Where the accused was engaged at the time 
of the homicide in the commission of a felony or mis- 
demeanor, and as specified in other instances. 

But, ordinarily, if a jury feel that the circumstances 
of a homicide do not justify a conviction of the high- 
est offense, they can convict only of one far below. 
In consequence, a conviction of murder is often had, 
because a jury is unwilling that the prisoner should 
escape with a slight punishment; and, on the other 
hand, a prisoner is let off with a conviction of man- 
slaughter in ihe thind degree, when there is room for 
doubt whether the offense does or does not quite fall 
within the definition of murder. 

No one can doubt that, morally and civilly, there is 
great difference in criminality between the assassin 
who lies in wait for his victim, and accomplishes his 
murder after long and patient waiting, and the man 
who, upon sudden provocation for some real or fan- 
cied insult, in a moment of passion, deals death, but 
not under circumstances to bring his offense within 
the statute defining manslaughter in the third degree. 

If it would not be deemed disrespectful to the judi- 
ciary, it might be asserted, and perhaps established, 
that the course of the legislature has been more with- 
out fault than that of the courts, in reference to the 
present state of the law. If it were not for the force 
of the rule “ stare decisis,’ it would seem that relief 
from the present unfortunate condition of things 
might be found in the courts instead of in the legisla- 
ture. In other words, the legislature did all that was 
necessary to correct the evils complained of, by the 
law of eighteen hundred and sixty-two creating the 
offense of murder in the second degree ; and the court 
of appeals, by a mistaken construction of that law in 
Fitzgerald v. The People, 37 N. Y. 413, robbed the law 
of its most beneficent force. 

As the statutes read for many years prior to eighteen 
hundred and sixty-two, killing a human being was 
murder in the first degree, if perpetrated from a 
“premeditated design’ to effect death. No definition 
of manslaughter in the third degree included homi- 








cide with intent to take life. There was no distinc- 
tion made between a premeditated design and an 
intent suddenly formed and instantly executed. If 
the word “ premeditated ’’ meant in the law what it 
means in ordinary usage, there was a clear defect in 
the law, and homicide perpetrated with a design, not 
premeditated, to effect death would fall within the defi- 
nition of manslaughter in the fourth degree. The law 
being so in this state led to the adoption by the court 
of appeals (The People v. Clark, 7 N. Y. 385; The 
People v. Sullivan, id. 396) of the severe construction 
of the statute of murder, that a premeditated design 
to effect death would include “an intention to kili, 
though that intention was formed at the instant of 
striking the fatal blow.’’ Thus, unfortunately, were 
placed upon the same footing an act of passion and an 
act of deliberation, Many cases of homicide might 
and did arise where the punishment must be regarded 
as either too severe or altogether inadequate. In our 
opinion, the statute of eighteen hundred and sixty- 
two was intended in part to correct this evil, and we 
think, too, the court of appeals in Fitzgerald v. The 
People, misapplied the language of that statute and 
gave it a too limited construction. That statute 
reads: ‘ Such killing, unless it be murder in the first 
degree, or manslaughter, or excusable or justifiable 
homicide, as hereinafter provided, or when perpe- 
trated without any design to effect death by a person 
engaged in the commission of any felony, shall be 
murder in the second degree.’’ This language is 
paraphrased by the court of appeals to read (37 N. Y. 
419), ‘*Such killing, unless it be murder or man- 
slaughter, or excusable or justifiable homicide, as 
hereinafter provided, shall be murder in the second 
degree, when perpetrated without any design to effect 
death, by a person engaged in the commission of any 
felony.” 

Thus, the only effect given to this statute is to make 
murder in the second, instead of in the first, degree, a 
homicide perpetrated without any design to effect 
death by the person engaged in the commission of 
any felony. But this construction entirely ignores 
the word “‘or’’ as it is last used in the statute quoted. 
The statute is made to read as if that word were en- 
tirely stricken out. Retain that word, and this con- 
struction cannot obtain. The wording of the statute 
is undoubtedly obscure. But does not a careful 
examination and reading show that it was intended 
to include every killing, not murder, manslaughter 
or justifiable or excusable homicide, as defined by the 
statute, as well as the one class of cases to which it is 
limited by this decision? A second paraphrase of the 
statute is given in the same decision (p. 419) as fol- 
lows: “Such killing, when perpetrated without any 
design to effect death by a person engaged in the com- 
mission of any felony, shall be murder in the second 
degree, unless it be murder in the first degree (as 
above defined), or manslaughter, or justifiable or ex- 
cusable homicide, as hereinafter provided.” Now, as 
we read the statute, in order to give effect to all its 
parts, to this last reading there should be added, 
“and such killing in all other cases shall be murder 
in the second degree, unless murder in the first de- 
gree, as above provided, or manslaughter, or justifi- 
able or excusable homicide, as hereinafter provided.” 

If it be deemed that there is something wanting in 
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our statutes, as now construed, undoubtedly relief 
can be most readily obtained in the legislature. If 
relief is to be sought here it is hoped that some com- 
petent jurist will have charge of drafting the statute, 
and that, whatever its effect may be, the statute will 
be such that, as to its true construction, there can be 
no difference of opinion, It does not seem unreason- 
able to provide, in future amendments, for a distinction 
between a crime carefully and deliberately plotted 
and consummated, and one resulting from passion, 
whatever the design accompanying it. 

In this connection it might be suggested, that when- 
ever our courts find defects or omissions in the 
statutes brought before them for adjudication, they 
should adopt a practice of submitting proposed amend- 
ments to the legislature for its action. 


—— — eee —-——— 


THE LAW OF ULTERIOR DESTINATION AS 
BEARING ON CONTRABAND OF WAR. 


(Coneluded from last week.) 


From the case of The Circassia we have quoted at 
the commencement of this article, and the principle 
to which that decision gave effect, was recognized in 
the case of The Peterhoff before the supreme court of 
the United States, where the whole question under- 
went examination in a case which was described by 
the chief justice as “‘ one of much interest, very thor- 
oughly argued, and attentively considered.” In his 
judgment Chief Justice Chase thus states his view 
of how the law on this subject at present stands: 


“Tt is an undoubted general principle, recognized by 
the court in the case of The Bermuda, and in several other 
cases, thatan ulterior destination toa blockaded port will 
infect the primary voyage to a neutral port with liability 
for intended violation of blockade, The question now is, 
whether the same consequence will attend on an ulterior 
destination to a belligerent country by inland convey- 
ance, and upon this question the authorities seem quite 
clear, that the ship and cargo are, insuch a case, free from 
liability for violation of blockade. But contraband mer- 
chandise is subject to a different rule, in respect to ulterior des- 
tination, than that which applies to merchandise not contra- 
band. The latter is liable to capture only when a violation 
of blockade is intended ; the former, when destined to the 
hostile country, or to the actual military or naval use of 
the enemy, whether blockaded or not. The trade of 
neutrals with belligerents in articles not contraband is 
absolutely free, unless interrupted by blockade; the con- 
veyance by neutrals to belligerents of contraband arti- 
cles is always unlawful, and such articles may always be 
seized during transit by sea. Hence, while articles not 
contraband might be sent to Matamoras —a neutral 
port — and on to the rebel region, where the communica- 
tions were not interrupted by blockade, articles of a con- 
traband character, destined, in fact, toa statein rebellion, 
or for the use of the rebel military forces, were liable to 
capture, though primarily destined to Matamoras. We 
are, therefore, obliged to conclude that the portion of the 
cargo which we have characterized as contraband must 
be condemned.” 


And again, yet more strong is the statement of 
the doctrine by the same learned judge in The Ber- 
muda, 3 Wall. 514. In this case it was inter alia, 
decided that: (1.) While goods of every description 
may be conveyed from neutral ports to neutral, if 
intended for actual discharge at a neutral port, and to 
be brought into the common stock or merchandise 





of such port, voyages from neutral ports intended for 
belligerent ports are not protected in respect to seiz. 
ure, either of ship or cargo, by an intention, real or 
pretended, to touch at an intermediate neutral port, 
(2.) That neutrals may convey to belligerent ports, 
not under blockade, whatever belligerents may desire 
to take, except contraband of war, which is alway; 
subject to seizure when being conveyed to a belliger. 
ent destination, whether the voyage be direct or indi. 
rect. Such seizure, however, except in cases of fraud, 
being restricted to actual contraband. (3.) Vessels 
conveying contraband to belligerent ports not under 
blockade, under circumstances of fraud, or cargo of 
any description to blockaded ports, are liable to seiz- 
ure and condemnation from the commencement of the 
voyage; and (4.) That a voyage from a neutral toa 
belligerent port is one and the same voyage, whether 
the destination be ulterior or direct, and whether with 
or without the interposition of one or more interme. 
diate ports; or whether to be performed by one ves 
sel, or several engaged in the same transaction and in 
the accomplishment of the same purpose. 


“There seems,” said the chief justice, “to be no reason 
why the reasonable and settled doctrine applied by Sir 
W. Grant, in the case of The William, to the cargo shoul 
not be applied to each ship, when several are engagel 
successively in one transaction, namely, the conveyance 
of contraband cargo to a belligerent. The question of 
liability must depend on the good or bad faith of th 
owner of the ships, If a part of a voyage is lawful, and 
the owners of the ship conveying the cargo in that pari 
are ignorant of the ulterior destination, and do not hir 
their ship with a view to it, they are not liable to con 
demnation, But ifthe ulterior destination is the known 
inducement to the partial voyage, and the ship is engaged 
in the latter with a view to the former, then whatever 
liability may attach to the final voyage must attach 
the earlier, undertaken with the same cargo and in con 
tinuity of conveyance. Successive voyages, connected by 
a common plan and acommon object, form a plural unit 
They are links of the same chain, each identical i 
description with every other, and each essential to the 
continuous whole.” 


The extracts here presented to the reader have, ii 
will be seen, an interest of their own at the preseni 
time, beyond the subject immediately under discus 
sion, as being the latest utterances of courts of pri 
on the vexed question of neutrality in connectiot 
with trade, according as that trade is, or is not, con 
traband of war, or destined for a blockaded port 
But the point they have been chiefly cited to establish 
is, the gradual inroad made on neutral privileges by 
the extension of the rule of continuous voyage, beyoni 
the limits set to the doctrine by the lords of appeal it 
the case of The William, in the following respects: 
First, in its application to both ship and goods; for 
hitherto, as the law had been expounded by the cour 
of appeal, it had not been customary, where the pon 
for which the ship was bound was bona fide a neutnl 
one, to inquire into the destination of the carg® 
Secondly, in the doctrine being for the first timé 
applied to breaches of blockade and conveyance 
contraband of war, and, generally, as has been statel 
before, to every case in which the destination of the 
vessel or cargo is material, whereas formerly it bal 
been regarded as confined solely to cases arising ol! 
of the rule of war of 1756, or when belligerent subjec# 
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were engaged in carrying on a secret trade with the 


enemy. And, thirdly, in what may be termed the |. 


principle of relation back, whereby the rule of con- 
tinuous voyage or “ ulterior destination ”’ was made to 
include articles contraband of war, consigned to a 
neutral port, the last stage of whose journey was to 
be effected, and could only be effected, by overland 
conveyance across neutral territory; in fact, enunci- 
ating the principle, that, as Professor Bernard states 
it, “the fate of contraband articles found at sea on 
board of a neutral vessel, and the liability of the neu- 
tral vessel to the consequences of carrying contra- 
band, depend, in all cases, upon what a prize court 
may regard as the ultimate destination of the goods, 
no matter how that destination is to be reached.” 
Neutrality of Great Britain, 316. 

It is proper to add, that on these points the courts 
in this country do not appear to acquiesce in the con- 
clusions at which the supreme court of the United 
States have arrived in this question. The case of The 
Peterhoff was in another form (as a cause of marine 
insurance) (Hobbs v. Hemming, 17 Com. Bench, N.S. 
819), argued before the court of common pleas, and in 
delivering the judgment of the court, the Chief Jus- 
tice Earle distinctly held that the defendant could not 
rely on the proximity of Matamoras to the confeder- 
ate states, nor could its position be the subject of 
judicial notice. 


“If the gouds,’”’ he observed, ‘‘ were in course of trans- 
port from a neutral toa neutral port, the better opinion 
(see the authorities collected in ‘‘ Ortolan’s Diplomatic 
de la Mer,” Vol. II, p. 181), seems to be that war does not 
give to a belligerent any right to seize them on account 
of their quality. The allegation that the goods were 
shipped for the purpose of being sent to an enemy’s port 
isan allegation of a mental process only. We are not to 
assume, therefore, either that the plaintiff had made any 
contract, or provided any means, for the further trans- 
mission of the goods into an enemy’s state, or that the 
shipment to Matamoras was an unreal pretense, If the 
goods were in course of transhipment, not to Matamoras, 
but toan enemy’s port, the voyage would not be covered 
by the policy, and that defense is raised in direct terms 
by the third plea. Here the allegation does not deny the 
destination to the neutral port to which the insurance 
relates, but introduces a purpose existing in the mind of 
the assured, after the termination of the voyage, for the ulte- 
rior disposition of the cargo and ship. It is consistent 
with that purpose, as here alleged, that the plaintiff made 
the consignment for mercantile profit as the end to be 
attained by him; in other words, that he knew of an 
effective demand for warlike stores at Matamoras, and 
was induced to send a supply by expectation of a high 
price, and that he expected that the purchase would 
probably be made on behalf of the confederate states, and 
in that sense had the purpose that the goods should pass 
into those states. In this sense, price was the ultimate 
end which he purposed to attain, and federal and con- 
federate were alike indifferent as means, provided he 
attained that end, and in a neutral territory he could 
lawfully sell to either.” 


After observing on the distinction between a mere 
mental purpose that an unlawful act should be done, 
and a participation in the unlawful transaction itself, 
as illustrated by the cases of Holman v. Johnson, 
Cow. 341, and Lightfoot v. Tennant, 1 B. and P. 551, 
the chief justice proceeded : 

“If goods fit for immediate use in war, and therefore 
of the quality denoted by the term contraband of war, 





are passing between neutrals, it seems that they are not 
liable to seizure by a beliigerent. The right of capture, 
according to Sir William Scott’s opinion, expressed in the 
case of The Imina, 3 Rob. 167, attaches only when they are 
passing on the high seas to an enemy’s port. The lia- 
bility, therefore, of these goods to lawful seizure, although 
their quality were such as to make them contraband of 
war, depended on their destination, and they were not lia- 
ble, unless it distinctly appeared that the voyage was to 
an enemy’s port.”’ 


From this case, therefore, it may be inferred, that, 
if the doctrine of ulterior destination should again 
come for argument before the courts in England, it 
would probably be discussed and determined in a 
spirit less antagonistic to neutral rights than that on 
which the American judges proceeded, and more in 
harmony with the decisions of Lord Stowell and Sir 
W. Grant, which had previously been accepted as the 
correct exposition of the law of nations on this inter- 
esting question. 

It may, in conclusion, be important to our read- 
ers to note, as bearing upon the question so much 
discussed at the present time, of what constitutes 
contraband of war, to observe that the supreme court 
of the United States have laid down, in the most 
recent case on the subject, to which reference has 
been already made (The Peterhoff, 5 Wall. 28), that 
the classitication of goods as contraband and not con- 
traband, which is best supported by American and 
English decisions, divides all merchandise into three 
classes. First, articles manufactured, and primarily 
or ordinarily used, for military purposes in time of 
war. Secondly, articles which may be, and are, used 
for purposes of war or peace, according to circum- 
stances; and thirdly, articles exclusively used for 
peaceful purposes. Of these, merchandise of the first 
class destined to a belligerent country, or places occu- 
pied by the army or navy of a belligerent, is always 
contraband; merchandise of the second class is con- 
traband only when actually destined to the military 
or naval use of a belligerent; while merchandise of 
the third class is not contraband at all, though liable 
to seizure and condemnation for violation of blockade 
or siege. 





MECHANISM OF CODIFICATION. 


The commissioners for revising the statutes of the 
United States are now actively engaged on that work 
at Washington. The commissioners are Messrs. Chas, 
P. James, Benjamin Vaughan Abbott, and Victor C, 
Barringer. They meet together and transact their 
business jointly, and not apart, This is, doubtless, 
the best mode of proceeding. In a multitude of coun- 
selors, even though they be at law, there is safety, 
If each acted independently of the rest, the chances 
of mistake and error would be multiplied. Nor 
would a subsequent united revision be able to 
detect defects and omissions as distinguished from 
error on the face of the record before them. Sugges- 
tion quickens, too, in a deliberative assembly, just as 
grapes ripen best in a cluster; while languor is apt 
soon to overtake the solitary compiler. The tripartite 
method thus adopted by the commissioners deserves 
every commendation. 

The commissioners, it appears, exercise a discretion 
not only as to arrangement, but also as to the ex*lu- 
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sion of statutes wholly or in part on the ground of 
their irrelevant or frivolous nature. This is bold. 
Lex nihil agist frustre. They ought not to presume 
that any statute was unnecessary. However, if, as is 
probable, the omissions from the digest are specifi- 
cally noted and repealed in a short act, the commis- 
sioners will then not have overstepped their functions. 

A similar commission has long been at work in 
England. Six consolidating statutes have already 
been passed, in which almost the whole criminal 
statutory ccde of England is now contained. A mul- 
titude of statutes have not been drafted with the new 
levy, but simply disposed of by a legislative coup de 
grace. 

Criminal legislation, like criminal law, however, is 
comparatively easy. Criminal law is almost an exact 
counterpart of the political system, which every voter 
more or less understands. It is ethical and not 
technic:l. But the myst: ries of conveyancing will give 
the framers of consolidation acts more trouble. The 
English commission have not yet brought their labors 
in this respect to a close. 

Consolidations of statutes and digests of cases are 
expected to prove exceedingly useful as preliminary 
materials for a complete code. But}as each is confes- 
sedly only a fragmentary view of the law it is worth 
nothing. Like the rule in Boydell v. Drummond or 


the passage from pschycology to ontology in meta- 
physics, rational and universal rules must bridge the 
intermediate guif. A code, a whole code and nothing 
but the code can supply the legal wants of the period. 


The English statutory commission, we believe, will 
continue their labors parallel to, but without coincid- 
ing with, the labors of the law digest commission. The 
original idea of this digest was, that it was to do for 
cases what the commissioners for revising the statutes 
were to do for the records of positive legislation. 
These were to consolidate statetes, those were to 
abridge cases. This function of the law digest com- 
mission has, however, been expanded into digesting, 
consolidating and codifying cases, statutes and prin- 
ziples. The commissioners for revising the English 
statutes ought, therefore, to be transferred to the 
digesting bureau, of which they should form a subor- 
dinate part. 

The English law digest commission are at present 
engaged in preparing what is really a code, though of a 
peculiar kind, and not a mere digest of cases or a com- 
pression of books of practice, as was at first intended. 
An opinion prevalent in the United States is, that the 
law digest is, as its name indicates, only a digest or 
pandecta. The reports of the commission, however, 
aisprove, we think, this partial view of their labors 
very clearly (see an article on the law digest commis- 
sion in the Law Magazine and Review for May, 1869). 
Ihe latest account of all, indeed, reports no progress, 
out simply that they are all at a stand-still, and taking 
-heir rest before they have well entered on their 

abors. 

The Washington commissioners are pursuing a 
olan which we believe the framers of the New York 
code adopted. They begin with the latest statute, and 
so proceed petere fontes. The synthetic or concrete is 
the natural mode of acquiring knowledge, though 
the analytical is the best for expounding it. The 





codifiers should, therefore, begin to learn particu. 
lars; afterward, when principles are ascertained, then 
the deductive method may be adopted. But, even 
before proceeding to expound deductively, an induc. 
tion must be laid of postulates and definitions. How. 
ever, until the plenum et perfectum opus is presented 
to the legislature, the latest treatises, statutes and 
cases are certain to contain the best exposition of the 
present state of the law on the head to which they 
respectively relate. Above all, the digester of cases 
should, if the pun be allowed us, rush epically in 
medias res. 

It is useful in every branch of study to dash very 
soon into the midst of the enemy. He who masters 
the technical principles of conveyancing, as handed 
down from feudal times, will find the same rules to 
pervade the whole area of personal rights and rela- 
tions. In fact, once that the first principles are got 
through, the whole body of the law may be cursorily 
seanned with profit, in order thata thorough mastery of 
any particular feature may be attained. Personal 
rights, doubtless, preceded real ones; yet the rights of 
municipal, as distinguished from patriarcbal, jurispru- 
dence involve, in most cases, considerations of prop- 
erty as well as of status, The rights of persons are 
said to be the rights of things, modified by status. Woe 
approve, however, of the order adopted in the New 
York code on this point as being both logically and 
chronologically well founded. Nor, as the student 
must first skim a good deal before he can partake of 
the solid cheese, is it very material whether he begins 
with the study of legal persons or things. 

The ancient languages put the accusative first. The 
fact is, the mind sees in advance of its more immedi- 
ate thoughts. It sees more objects than one at the 
same time, and so arranges its expressions in the 
order of artistic beauty rather than the sequence of 
its cognitions. The student then will, at all events, 
when he has read a little preliminary matter, such as 
Kent or Blackstone, do well to study the code and the 
whole code, at once, even though he must afterward 
peruse more diluted treatises on particular branches, 
And, of course, he should take care not to touch 
cases, even leading ones, until he has the principles 
thoroughly mastered. We mean the principles stated 
in the code, in Kent or Blackstone. For, indeed, most 
of these principles are but generalized expressions 
of certain judicial decisions in times gone by. 

The civil code was published in 1865 by Messrs. 
Weed, Parsons & Co. It still remains in its unau- 
thoritative form. As the reforming sections are speci- 
fied in the preface, it is useful, indeed, to the jurist and 
student, as the best extant hand-book on general law, 
although wanting that quality for which alone it was 
compiled, viz.: the sanction of the legislature. Its 
history is as follows: The constitution of the state of 
New York, as adopted in 1846, contains two pro- 
visions on this matter. The 17th section provided 
that the legislature should immediately appoint three 
commissioners “to reduce into a written and sys- 
tematic code the whole body of law of this state, or 90 
much and such parts thereof as to the said commis- 
sioners shall seem practicable and expedient.” The 
commissioners were further directed ‘to specify such 
alterations and amendments therein as they shall 
deem proper.” The same section provided for the 
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compilation of a code of procedure, to which, as it isa 
fait accompli, we need not further allude. 

Mr. David Dudley Field, after having served on 
the practice commission, has, by an act passed in 1857, 
been appointed, together with Mr. William Curtis 
Noyes and Mr. Alexander W. Bradford, “ to prepare 
codes of all the the law not considered by the practice 
commission.” In April, 1862, their term of office was 
extended to April, 1865. Weneed merely observe, at 
present, that the works of both commissions, that is, 
of the practice commission as it was re-organized in 
October, 1847, and of the code commission, as it was 
re-organized in April, 1857, are now comprised in six 
volumes, containing the code of civil procedure (in- 
cluding the law of evidence), the book of forms, the 
code of criminal procedure, the political code, the 
penal code and the civil code. 

The remarks we have offered on the modus operandi 
to be preferred by a codifier will, we hope, prove 
encouraging to the gentlemen engaged in consolidat- 
ing the statutes at Washington ; and we also hope that 
our criticism of the machinery of codification will not 
be without interest to the legal body who have under- 
taken the certainly very difficuit and laborious task 
of consolidating the laws of England. 


—— 


THE REPORT OF THE COMMISSIONERS TO 
REVISE THE STATUTES. 


The legislature of this state, by an act passed in 
1870 (ch. 33), made provision for the appointment of 
three commissioners, ‘to revise, simplify, arrange, 
and consolidate all statutes of the state of New York, 
general and permanent in their nature,” etc. In pur- 
suance of this act, the governor appointed Messrs. 
Amasa J. Parker, Montgomery H. Throop, and 
Francis Kernan. The latter declining to serve, Mr. 
N. J. Waterbury was appointed in his stead. The 
commission, or, more accurately speaking, a majority 
of the commission, has just submitted its first report 
to the legislature; the report is signed by Messrs. 
Throop and Parker. We understand that it is the pur- 
pose of Mr. Waterbury to submit a minority report. 
The report submitted states, inter alia, that the eom- 
missioners have now settled the general principles 
which will guide them in the course of their work, dis- 
posed of many matters of detail upon which important 
parts of the scheme depended, prepared a full analysis 
of so much of the proposed revision as could be ana- 
lyzed in advance of the drafting of the text, and made 
some progress in the work of actual revision. 

“We found it necessary,” say the commissioners, 
“to determine, at the very beginning of our labors, 
what relation they could properly and advantageously 
bear to the proposed codes reported by the several 
commissioners, appointed under the act of 1847 and 
1857, and not yet acted upon by the legislature.” 
They then proceed to give a brief outline of the sev- 
eral codes, and to indicate what they claim to be 
errors Of omission and commission therein, and con- 
clude that they “‘ were unable to use them (the codes) 
as a fuil or convenient scheme for a classification of 
the statutes.” 

The report proceeds: ‘ We, therefore, found it 
necessary to arrange the plan of our work without 





aid from that of the five codes; and in considering 
the best modes of framing it, we were met at once by 
the question, whether the codification or digest of the 
‘unwritten’ law, which is so conspicuous a feature of 
the codes, should form one of its elements.’’ How this 
question should ever, for a moment, have arisen, we 
are quite at a loss to understand. The commission is 
neither a code nor digest commission, but, by the 
express provision of the statute, a commission, “‘ to 
revise, simplify, arrange, und consolidate all stat- 
utes.’ And they eventually arrive at that conclusion 
themselves. ° 

“ Having thus determined,” they continue, “‘ not to 
attempt the codification of the ‘unwritten’ law, we 
devoted much time and care, with the aid of the recent 
revisions in other states, and several recent English 
treatises upon the subject of codification of statute law, 
as well as judicial law, to a consideration of the most 
convenient plan of distribution and classification of 
the statutes, for the purpose of revision, simplifica- 
tion and consolidation. As this was the foundation 
upon which the whole superstructure of our work 
was to be erected, we were evidently obliged to settle 
definitely, not only its general outlines but most of 
its details, before any progress in the aetual revision 
could be usefully made. 

“Tt became quite evident, upon carefully consider- 
ing the question, that the variety of subjects and the 
mass of legislation were so great as to render it hope- 
less to expect that the utmost condensation which we 
could practice, with any reasonable prospect of meet- 
ing the approbation of the legislature, would enable 
us to bring the result of our labors within the com- 
pass of one, two, or even three, volumes of convenient 
size. And this fact chiefly induced us to reject a 
plan, which we held long under consideration, of 
making the chapter the primary division of the new 
revision, and numbering the chapters consecutively 
from the beginning to the end of the work, and the 
sections consecutively from the beginning to the end 
of each chapter separately, and without regard to its 
subordinate divisions, Considerations of convenience 
seemed imperatively to require that each volume of 
the series should correspond with some comprehen- 
sive primary division of the whole work, and be 
complete in itself, with respect to its subordinate 
divisions. Nor was it possible to ignore the decided 
preference of a large portion of the legal profession 
and the general public for a distribution of legisla- 
tion into codes, and the opposition to be consequently 
encountered by any plan which would abolish the 
distinctive nomenclature of the existing practice act, 
by distributing its provisions among several inde- 
pendent chapters, forming parts of a series which 
should embrace the entire general legislation of the 
state.’’* 

This seems to have been the main rock on which 





*The idea that the word ‘*code”’ necessarily means a 
complete and exclusive body of law, is quite erroneous, 
On the contrary, that species of code is of comparatively 
modern origin, the first example of it, we believe, havin 
been promulgated in Prussia, A. D. 1917. The plan 
Justinian’s code is approximately the same as that of our 
revised statutes, the judicial law being contained in his 
pandects; and the word properly means only a compila- 
tion of laws made by public authority. The compiled or 
revised ‘statutes of many of the states of the union 
have long been called codes, as in Virginia, Mississippi 
and Alabama, 
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the commission split. Mr. Waterbury objected to the 
use of the term “code,” and refused to concur in the 
remainder of the report. We believe that he also 
opposed the division of the work into four parts, but 
advocated, instead, a simple division into chapters. 
But to return to the report. 

“The most natural and convenient general distribu- 
tion of legislation (and, indeed, among free peoples, 
of all law) is into that which concerns the ordinary 
afministration of the government; that which con- 
cerns the rights of individuals with respect to their 
persons and property; and that which concerns the 
special function of the government to prevent and 
punish the commission of crimes and other offenses 
against society. The laws belonging to each of these 
general heads are again primarily subdivided into 
declaratory and remedial laws ; but as the genius of our 
institutions forbids the creation of special remedies 
in behalf of the administration of the government, 
except in the very rare cases where the ordinary 
remedies will not suffice, the remedial laws of the 
first head are generally undistinguishable in their 
practical operation from those of the second and the 
third. Thus the appropriate grand divisions of our 
legislation are five in number, corresponding to the 
general intent and scope of the five codes already 
mentioned. In truth, the latter simply represent 
the four parts into which the present revised statutes 
are divided, the declaratory and remedial statutes 
concerning crimes and public offenses having been 
condensed by the revisers into one part for reasons 
of convenience merely, which are equally operative 
now, as they depend upon the small bulk of those 
statutes, as compared with the statutes belonging to 
the other divisions, 

“ We propose, accordingly, to divide the new revised 
statutes into four parts, and to style them, respect- 
ively, the political code, the civil code, the code of 
civil procedure, and the penal code; not because we 
regard those names as the most expressive which 
could be selected, but chiefly because they have 
already received the approbation of the legislature, 
and become familiar to the people through the act of 
1857, and the reports made thereunder.* Each of 
these parts will constitute a separate statute, and the 
titles of the four will be as follows: 


“Parti. (Political Code.) 


“ An act relating to the jurisdiction, territorial divis- 
ions, civil polity, and governmental organization of 
this state; and the political rights and duties of its 
inhabitants. 

“Part II. (Civil Code.) 


“ An act relating to the acquisition, enjoyment, and 
transmission of property; the regulation of trade, 
commerce, industry, and other individual pursuits; 
private corporations; the domestic relations, and 
other matters connected with private rights. 


“Part III. (Code of Civil Procedure.) 


“ An act relating to courts and officers of justice, and 
proceedings in civil cases. 


* Perhaps the titles of these ts would more accu- 
rately indicate their subjects, if they were styled, the 
code of government, the code of civil rights, the code of 
civil remedies, and the code of crimes and punishments. 








“Part IV. (Penal Code.) 


* An act relating to crimes and public offenses; the 
prevention and punishment thereof; proceedings ir 
criminal cases, and the care and management of 
prisons, 

“With some alterations in the phraseology of the 
titles of the four acts, which, although apparently 
slight, will lead to important changes in the distribu- 
tion of the statutes among them, this is the primary 
division adopted by the original revisers.* But excel- 
lent as was their general plan of arrangement, the 
whole scheme was experimental merely, and experi- 
ence has proved that it contained some defects in 
matters of detail, which it will be our duty to remedy, 
Some of these relate to the distribution of subjects; 
but an error of judgment in that portion of their 
labors, which may almost be called mechanical, has 
led to evil consequences, of a magnitude wholly dis- 
proportionate to its apparently trifling character, 
We refer to the consecutive numbering of the sec- 
tions according to the order in which they stand in 
the separate titles. As the numbering of the titles 
was in like manner dependent upon their order in 
the several chapters, and that of the chapters upon 
their order in the several parts, it was necessary, in 
order properly to cite any section of the revised stat- 
utes, to give accurately, not only its number, but 
also the several numbers of the title, chapter and 
part wherein it was to be found. This proved to be 
so cumbrous to the person citing, as well as to the 
person endeavoring to follow the citation, that the 
practice immediately sprung up of referring to the 
numbers of the sections and pages only. Indeed, it 
would seem that this last method of citation was 
that which the revisers and the legislature expected 
to become prevalent ; for the act relative to the print- 
ing of the revised statutes (3 R. S., 5th ed., 1107) 
provides that all future editions shall be paged so as 
to correspond with that first published under the 
direction of the revisers. This act and another passed 
the next day (3 R. S., 5th ed., 1107, 2 67) apparently 
also sanction the practice adopted by the revisers in 
their second and third editions, and followed by the 
editors of the fourth and fifth editions, of incorpo- 
rating new statutes into the body of the original revised 
statutes, changing the number of the sections, and 
adding, as convenience might require, new tities and 
articles, with new headings and new numbers, pre- 
serving the original paging only in the margin, the 
top paging, of course, varying with every new edition. 

“The practical effect of this system is well known. 
The new matter, which had no marginal paging, in 
time became much the greater part of the so-called 
revised statutes; and, although all the editions con- 
tained certain directions and typographical signs, by 
which any person could, with some expenditure of 
time and labor, distinguish the matter of the inde- 
pendent enactments from that which was really a part 
of the revised statutes, and the true numbering of the 
sections of the latter, yet the trouble of doing so was 
sufficient to lead to the practical ignoring of the dis- 
tiuction. Consequently, in most books and legal 





*It also corresponds, as the revisers stated in their 
report, with the general division of subjects among the 
four books of Blackstone’s Commentaries. 
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documents, including frequently the judgments of 
the courts, statutory enactments of both kinds were 
cited as parts of the revised statutes, by reference to 
the sectional numbers and top paging of the edition 
of the work, so called, which happened to be at hand, 
frequently without specifying what edition was used. 
The trouble and confusion which have resulted from 
this practice are, in the aggregate, enormous; but its 
consequences have not been limited to the inconven- 
ience of individuals. For the legislature, while repeal- 
ing or amending prior enactments, has frequently 
confounded, not only the true numbering of the sec- 
tions of the revised statutes with the unauthorized 
numbering made by the compilers of books called by 
that name, but also the new matter introduced by the 
.atter with the matter of the revised statutes; and 
thus, by misdescribing the acts proposed to be repealed 
or amended, has introduced no little uncertainty and 
confusion into the law itself.* 

“But we think that this evil admits of a very simple 
remedy; or, if the remedy we propose will not be 
effectual, that it is irremediable. We propose to num- 
ber the sections of the new revised statutes continu- 
ously from the beginning to the end of each part, 
without reference to the various chapters, titles, or 
articles, thus changing the latter divisions from indis- 
pensable elements of the designation of each statutory 
provision into mere aids for the orderly and conven- 
jent arrangement of subjects. And if the leglslature 
shall intrust to us the publication of an official edi- 
tion, we shall omit all paging, except such as corre- 
sponds with the number of the sections, and make 
the references in the index in the same way. Thus 
citations will necessarily be made —at least untila 
second edition shall be published—in this form: 
“1 B.S. 2 1257 ;”’ or, if the parts shall be styled codes, 
“ Political Code, 3 1257.” We believe that the habit 
thus formed will be kept up, and that the compilers 
of succeeding editions will find it expedient not to 
tamper with the authorized numbering of the sections, 
even when provisions contained in new enactments 
are placed in juxtaposition with the kindred provis- 
ions of the revised statutes. 

“This has been practically accomplished for upward 
of twenty years with the existing code of procedure; 
and although the preservation in that act of the sec- 
tional numbering of 1849 has produced some incon- 
veniences, they are not to be compared, with respect 
to their extent or consequences, to those which would 
have ensued had the sectional numbering been 
changed from time to timé, especially by the un- 
authorized act of private persons, 

“With respect to the distribution of the various 
statutes among the four parts, we have regarded the 
attainment of an orderly and convenient arrangement 





*There are many instances of this species of error in 
the various volumes of the session laws, and sometimes 
afailure to follow exactly the cumbersoine method of 
citation required has led to a description which cannot 

made perfect even by a reference to the edition used. 
Aspecimen of this may be found in the statutes of last 
year. See session laws of 1870, chapter 242, 22, where the 
egislature, intending to amend @3 of jog ae 615 of the 
Session laws of 1857, which is inserted in the 5th edition 
of the revised statutes as 253 of title 4 of chapter 1! of part 
1, has described it as “section fifty-three of title four of 
part one of the revised statutes;” the omission of the 
chapter number rendering a guess necessary to identify 
the amended section, even after discovering the source 
of the original error. 

VoL. 3. 





as a matter of much greater practical importance now 
than it was when the original revision was made. 
The natural tendency of the plan which we have 
adopted is to free the different parts from dependence 
upon each other, so that persons who have occasion 
to investigate or refer to the law upon one subject, 
will generally expect to find all the provisions affect- 
ing that subject in the same part or volume of the 
revised statutes, 

“But repetition is objectionable for many reasons, 
and, with respect to several subjects, there is room for 
considerable difference of opinion as to the part 
where they properly belong. One instance of this, 
which has been rendered conspicuous by the title 
adopted by us for the second part, is presented in the 
various statutes relating to private corporations, 
which we have regarded as belonging with the legis- 
lation concerning civil rights, having regard to the 
fact that a corporation can have no practical existence 
apart from its members; while the original revisers, 
looking upon a corporation only as an artificial being 
created by an exercise of legislative power, classed 
the same statutes with those affecting ‘ the civil polity 
and internal administration of the state.’ An exam- 
ination of the accompanying analysis will disclose 
several other instances, some of which are especially 
mentioned in our notes, where we have been com- 
pelled, ina like manner, to differ from the revisers as 
to the proper location of certain comprehensive 
subjects. Another species of embarrassment of a 
kindred character has been still more frequently 
encountered. It often happens that the same stat- 
ute contains provisions clearly belonging to more than 
one part (sometimes to all the parts), but which are 
so closely connected together that their separation is 
a matter of great difficulty; and sometimes it can be 
effected only by sacrificing convenience to mere ss- 
thetic considerations, For instance, in the election 
laws, the statutes relating to the public health, the 
statutes regulating the powers and duties of public 
officers, and various other laws which relate to the 
administration of the government; there are provis- 
ions meking certain acts misdemeanors or crimes, 
provisions giving civil remedies to those injured 
thereby, and sometimes, also, provisions regulating 
the mode of proceeding in enforcing such remedies. 
So in the statutes relating to wills and the adminis- 
tration of the estates of decedents, the provisions 
relating to rights and remedies are almost hopelessly 
entangled together. The same remark is applicable 
to the legislation affecting the domestic relations, par- 
ticularly husband and wife; and even to the laws just 
mentioned in another connection, namely, those con- 
cerning private corporations, for the provisions relating 
to their organizations and powers, and those relating to 
legal proceedings by and against them, belong strictly 
to different parts, In these, and several other cases 
which might be named, the appropriate location of the 
various subjects has been a source of much perplexity. 
In a few instances, we have not yet been able to deter- 
mine it to our satisfaction; but, in most cases, we 
have assigned to each class of provisions its place in 
our analysis, making the appropriate distribution 
among the parts whenever it could be done without 
leading to a violent separation of kindred sub- 
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jects, or exposing the person consulting the stat- 
utes to unnecessary inconvenience and embarrass- 
ment; but following, in other cases, the cardinal prin- 
ciple, that, in a work of this kind, the attainment of 
scientific accuracy of arrangement should be subordi- 
nate to the practical convenience of the public. The 
same remarks are applicable. to the distribution 
among the chapters of various provisions belonging 
to the same part, but presenting the same points of 
perplexity with respect to their appropriate distribu- 
tion among the subordinate divisions. 

“We have, also, experienced considerable embar- 
rassment in determining what statutes are ‘ gen- 
eral in their nature’ within the meaning of the 
act of 1870. Manifestly it was not the intention 
of the legislature to restrict the decision to those 
acts which operate directly throughout the entire 
territory of the state. Such a construction of our 
duties would require us to omit some of the most 
important enactments, the want of which would 
render the revision almost practically useless to the 
general public. For instance, the statutes relating to 
towns, town officers and town meetings, are inopera- 
tive in about half the state, reckoning by population 
or by wealth; while the laws relating to pilotage and 
other regulations of the harbor of New York, which 
operate within a very limited territory, are not only 
general, but national, in their importance. On the 
other hand, there are many statutes, each operating 
within a limited extent of territory, but constituting 
part of a general system extending throughout the 
whole state, the inclusion of which would render our 
work intolerably bulky, without attaining any ad- 
vantage at all commensurate with the inconvenience, 
Such are the various special school acts, of which 
those in force in 1859 occupy two hundred and thirty- 
four pages of the fifth edition of the revised statutes, 
Clearly, it is impossible to lay down any inflexible 
rule with respect to the inclusion or exclusion of 
statutory provisions of merely local application. 
We must exercise some latitude of discretion 
upon the subject, having regard to the nature and 
operation of the provision in each particular case, and 
to the genera! principle that the revision must be so 
prepared as best to promote the general convenience 
of the public. We cannot derive much assistance 
from the construetion given by the original revisers 
to the same words in the act of 1825, For the sub- 
jects of legislation were then so few, and the bulk of 
the statutes so small, compared with the state of 
things now existing, that they were able to include 
within the compass of two volumes of ordinary size 
nearly all the revised legislation of the state, except 
that relating to boundary lines and to private inter- 
ests. These subjects we reject altogether, except the 
boundaries of the state and of the several counties.” 


~~ 
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Many persons in Tennessee, including judges of the 
supreme court, circuit judges, and the attorney-general 
of the state, also several magistrates, have been indicted 
in the federal courts for holding office in the state, in vio- 
lation of the provisions of the fourteenth amendment 
of the constitution. A resolution has been passed in the 
state senate authcrizing the governor to employ counsel 
to defend the persons indicted. The resolution has yet to 
pass the house. 





CURRENT TOPICS. 


Some time since (vol. 2, p. 309), we called attention 
to that barbarous condition of our law, which leaves 
the reputation of every woman at the mercy of any 
villain who may seek to assail it. Fortunately, our 
remarks were to some purpose. Mr. Hardenbergh 
has introduced into the senate a bill making it action- 
able, per se, to publish words imputing a want of 
chastity toa female. If evera bill deserved to become 
a law this does, and Senator Hardenbergh deserves 
the thanks of every woman in the state — including 
those of the Revolution — for his effort in their behalf, 


We have heretofore had occasion to express the 
opinion, that the marked inequalities of sentences in 
criminal cases were mainly due to the varying condi- 
tions of the judicial stomach, and that a remedy for 
the evil might, perhaps, be found by prescribing by 
law strict diet for judges engaged in criminal trials, 
The question — not of the diet, but of the inequali- 
ties — has recently attracted the attention of the Scot- 
tish Law Amendment Society, and several reme- 
dial plans were proposed. The principal one was: 
First, that the prosecutor, on moving for sentence, 
should specify the sentence he desired, and that the 
court should not be allowed to go beyond the prose- 
eutor’s asking; and, second, that an appeal might be 
taken from the sentence on a case stated by the judge, 
We would suggest that a partial remedy might, per- 
haps, he found in leaving it to the jury, under the 
direction of the court, to suggest, in connection with 
their verdict, the nature and term of the sentence, 
Whether or not any of these proposals may be practi- 
cable we are not prepared to say; but it is to be 
hoped that a remedy may yet be found, and that 
quickly. The evil is serious, and deserves the atten- 
tion of the reformer. 

On the 19th inst., a lively discussion took place in 
the house of representatives over a couple of amend- 
ments to the appropriation bill, offered by Mr. Arm- 
strong, of Pennsylvania. One was to increase the 
salaries of the circuit judges from $5,000 to $6,500 per 
annum, and the other to classify the judges of the 
district courts according to the amount of business 
coming before them, and to pay them proportionately. 
The amendments were strongly opposed, and finally 
lost. Among those most hotly inimical to the increase 
of judicial salaries was one Ela— from New Hamp- 
shire, we believe — the same who proposed, while the 
supreme judges’ salaries were under consideration, 
to put the office of supreme court judge up at auction, 
and give it to the lowest bidder. Here is a specimen 
brick from this man’s argument against the above 
amendments: “‘ A United States judge holds his posi- 
tion during life, and who ever knew a judge to die, 
until he had lived beyond the period of life allotted to 
the rest of mankind?” A man may outlive his use- 
fulness without having outlived the allotted period 
of life, and we rather incline to the opinion that such 
is the condition of the man who could be guilty of the 
sentiments above quoted. There was a very lament- 
able disposition exhibited by many of the other oppo- 
nents of the measure to treat the office of a judge as 
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one of no particular importance, and one which any 
body could fill well enough. The line of argument 
adopted by these may be illustrated by the following 
extract from the remarks of Mr. Morrill, of Maine: 


“But, Mr. Chairman, there is another consideration. 
This country is full of that class of gentlemen called 
*‘Jawyers.’ There is any number of them wherever you 
go, and they are absolutely suffering, to my certain 
knowledge, in many localities, for want of the necessa- 
ries of life. And, sir, they would make very fair and rea- 
sonable judges, if they were put upon the bench.” 


Should such sentiments ever come to be generally 
entertained by the people, the strongest safeguard of 
American liberty will be overthrown. 


Astrong effort is being made in Michigan to in- 
crease the salaries of the judges, and we trust that the 
effort will be crowned with success. But while the 
matter is under consideration, we would suggest that 
there is in that state, as in many of the other states, 
a quasi judicial officer whose salary is now grossly 
inadequate and should be increased with the others. 
We refer to the reporter of judicial decisions. Next 
to having able decisions, the able reporting of those 
decisions holds importance, as every judge and law- 
yer kuows or ought to know. The office of reporter 
is no sinecure; the labors are arduous, the duties 
responsible, and the qualifications required of a high 
order. How inadequate for all these is a salary of 
$800 a year. Asa matter of common justice and 
honesty, to say nothing of other considerations of 
equal importance, the legislature of Michigan, and 
for that matter of many of the other states, should 
give to the reporter a compensation more in conso- 
nance with the dignity and duties of the position. 
The reporter of the decisions of the court of appeals in 
this state receives a salary of $3,500 a year, and the 
duties of his office are no more arduous or responsi- 
ble than are those of many of the supreme court 
reporters of the other states. In this matter, at least, 
New York has set an example which the other states 
would do well to follow. 


Some books are interesting and valuable for their 
merits, and some amusing for their demerits. Of the 
latter class, Gould’s Lawyers’ Diary for 1871, ought 
to be placed in the foremost rank. The blank pages 
are certainly the most useful part of the book. The 
hundred and sixty pages, more or less, of information 
are “ peculiar.” In the list of sheriffs and clerks any 
one seems to be entitled to a place, if he ever held either 
of those offices. Harris Parr is put down as sheriff of 
Albany county; Matt. V. A. Fonda, of Rensselaer ; 
James C. Shaw, of Washington; Westel W. Hicks, of 
Warren. The first three of these went out of office 
by expiration of term, the 3lst of Dec., 1870; the last 
named resigned nearly a year ago. J. Thomas Davis 
is named as county clerk of Rensselaer county, while 
E. W. Greenman has, in fact, held the office more than 
two years, Under the head of “ N. Ya State Govern- 
ment,” we find “comptroller William F, Allen ;” 
only one canal commissioner, John D. Fay; and only 
one inspector of state prison, Solomon Scheu. We are 
informed, in this delightful romance, that the judges 





of court of appeal, are, Sandford D. Church, chief jus- 
tice, Martin Grover, Ward Hunt, Charles Mason, John 
A. Lott. Among the judges of the supreme court, 
there are Rufus W. Peckham, of the third district; 
Charles Mason, of the sixth; and Henry Welles, of 
the seventh. We read of the death of the last named 
some three years ago. We learn that Dashmer is U.S. 
attorney for the northern district of New York, and 
our genial official Dorsheimer is unnoticed. Our space 
does not permit of our pointing out all the beauties of 
this result of antiquarian research ; but, as a historical 
novel, we deem it worthy a place beside the best of 
the works of Louisa Muhlbach. 


In connection with what we have already said in 
regard to the conflict of jurisdiction between the 
state and federal courts, we would call attention to 
a recent decision of the court of common pleas for the 
ninth judicial district of Pennsylvania, The question 
of the jurisdiction of state courts to discharge minors 
illegally enlisted into the army of the United States, 
by a writ of habeas corpus, was directly presented by 
the case, and the court held that they had jurisdic- 
tion. This decision was fortified by decisions of the 
supreme court of that state in the following cases: 
Commonwealth v. Murray, 4 Binney, 487; Same v. 
Barker, 5 id, 423; Commonwealth v. Callam, 6 id. 
255; Same v. Fox, 7 Barb. 336. In the latter case 
the question of jurisdiction was raised, but the 
authority of the state court was affirmed, and decis- 
ions of several of the other states cited in support of 
the ruling. In the case before the common pleas, the 
ease of Abelman vy. Booth, 21 How. (U. 8.), 506, was 
relied on, as ruling the question against the jurisdic- 
tion of the state courts. But the court held that that 
case was an authority only to the point that a person 
in custody upon the process of a United States court, 
or of a judicial officer, could not be discharged upon 
habeas corpus by a state judge. It was also urged 
that the acts of congress of February 24th, and July 
4th, 1864, conferred exclusive jurisdiction in the mat- 
ter upon the secretary of war, but the court held 
otherwise. We will state, in passing, that the court 
also held that the enlistment in the army of a minor 
under eighteen, or, being over that age, and under 
twenty-one, his enlistment, without the consent of 
his parents or guardian, was void. 


An English contemporary calls attention to, and 
severely reprobates, the practice of “ touting’’ or ply- 
ing for customers, which has grown up among a cer- 
tain class of the legal profession in England. After 
alluding to some of the many forms under which it is 
there done, our contemporary says : 


** At other times it makes its appearance in the form of 
an attorney, representing that he appears for a prisoner, 
under the instructions of ‘the prisoner’s friends,’ and 
thus thrusting himself into the case, even against the 
will of the person who is represented as his client, and 
although no instructions have, in fact, been given him.,’’ 


Unless we are entirely misinformed, that species 
of touting has found its way iuto this country. Only 
the other day the New York papers related the 
attempt of a certain lawyer, so-called —more notori- 
ous than reputable — to thrust himself into a case in 
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the self-same manner. Fortunately for the prisoner 
his attempt was not successful; but in how many 
other instances his “little dodge’? has worked, or 
how many of his kind indulge in the same practice, 
we should not like to hazard an opinion. Touting in 
a milder and more plausible form is practiced to a 
very discreditable extent all over the country, in the 
matter of collections and business of like character. 
This fact gives the closing words of the article alluded 
to a local application that entitles them to especial 
consideration. 


“ But wherever it may be found to exist. or in whatever 
form it may make its appearance, it is always the cloak 
for the grossest extortion, and consequently for the gross- 
est fraud, None are more interested in the stamping out 
of this practice than the respectable members of the legal 
profession themselves, and to them we appeal to devise 
and to apply the means necessary for the purpose, The 
interest of the public in the question, important though 
that interest may be, is to a great extent a pecuniary 
interest; but the interest of the profession is not only 
pecuniary, but also (and that, too, in a far higher and far 
greater degree) an interest directly connected with char- 
acter, general good repute, and social status. A little good 
may perhaps be done by the intervention of the Incorpo- 
rated Law Society, or by the allowance of costs being, as 
far as possible, refused in our various courts to touts and 
touting attorneys, but no effectual or permanent benefit 
will be produced until the matter is taken up in earnest 
by the legal profession as a body, with the full and firm 
determination to deal with the practice as a great and as 
a specific evil, and to apply such a remedy as shall 
effectually stamp it out, however great the trouble or the 
difficulties to be encountered may be.” 


A case involving a conflict of jurisdiction between 
the state and federal courts is now pending in New 


York city. It had its origin thus: Judge McCunn, 
on an affidavit setting forth that John Casey was 
illegally restrained of his liberty by General Neil, 
issued a writ of habeas corpus, directing General Neil 
to produce the body of Casey before the court. As 
a return to the writ, General Neil sent a subordinate 
officer with a statement that Casey was a duly enlisted 
soldier in the United States army, that he was in his 
custody, that the state courts had not control in the 
matter, and that he declined to produce the body. 
The court declined to receive such return, but issued 
an attachment against General Neil for contempt of 
court. General Neil was arrested on the attachment 
by a deputy sheriff. While the deputy was taking 
his prisoner before the court, he was met by a writ of 
habeas corpus issued from the United States circuit 
court by Judge Blatchford, ordering General Neil to 
be brought before him. This order was obeyed. A 
motion was thereupon -made before Judge McCunn 
for an order on the sheriff to show cause why a 
return to the attachment should not be made. Judge 
McCunn declined to grant the order until he should 
ascertain what action the federal court would take. 
In denying the motion, he said, among other things: 

“Tf I were to allow this order, a collision between the 
state and federal tribunals might be provoked, a catas- 
trophe which I am anxious todoall in my power to avoid, 
But, regardless of all consequences, I should issue the 
order, if I were not persuaded that the federal judge 
before whom Gen. Neil has been carried will at once 
decline to take cognizance of a matter which is plainly 
within the exclusive jurisdiction of this court. The 
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moment that judge is apprised that Gen. Neil is in cus- 
tody of the sheriff, upon a charge of contempt of the 
authority and order of this court, he cannot do otherwise 
than remand the general into the custody of the sheriff, 
to respond to this court for disobedience of its mandate, 
I have been advised that Judge Blatchford proposes to 
hear the matter to-morrow, and being assured that he 
will respect the legitimate authority of this court, aud 
will remand Gen. Neil into its custody and jurisdiction, 
I shall reserve the decision of this motion until I am 
informed whether the result be in accordance with my 
expectation. Motion, at present, denied, with liberty to 
reuew in the event the federal court order the discharge 
of General Neil from the custody of the sheriff. 


The matter of the writ was heard before judge 
Blatchford, on Saturday last, but the decision was 
reserved until to-day (28th), and the prisoner released 
on his own recognizance. 

It is claimed on behalf of the state court, that, inas- 
much as the affidavit presented to Judge McCunn did 
not disclose the fact that Casey was an enlisted sol- 
dier in the United States service, but only that he 
was illegally restrained of his liberty, the judge had 
no discretion but to grant the writ; that Gen. Neil 
was bound to obey it fully, and produce the body; 
that, having failed to do so, he was properly attached, 
under an attachment, regular on its face, at least, and 
that, therefore, the federal courts could not legally 
interfere. The grounds upon which the discharge of 
Casey from the United States is sought are, that he 
was under the age of twenty-one, at the time of his 
enlistment, and that he enlisted without the consent 
of his father. 


OBITER DICTA. 


The introduction of tombstones in evidence is open to 
grave objections. 


In a letter to the Binghamton Leader, Rulloff, the 
murderer, says: “Noman * * * has lived with a higher 
object than myself.” That object must have been the 
gullows, 


We are afraid that some of the Vermont judges have 
been dipping into Don Juan. In the opinion in Kimball 
v. Ladd, 42 Vt. 756, we find the following quotation, very 
suggestive of * Dona Inez:”’ 

“ Saying, ‘I will ne’er consent,’ consented.”’ 

Willes, J., in The British, etc., Co. v. Nettleton, L. R. 3 
Com. P., referred to a case decided about two centuries 
and a half ago, where a man, going to marry an heiress, 
his horse having cast a shoe upon the journey, employed 
a blacksmith to replace it, who did the work so unskill- 
fully that the horse was lamed, and, the rider not arriving 
in time, the lady married another, and the blacksmith 
was held liable for the loss of the marriage. 

A short time ago complaint was made by an indignant 
individual against the district attorney of an interior 
county, and eleven other gentlemen, for malfeasance in 
office, in not indicting a party charged with burglary. 
The district attorney (one of the accused), thereupon 
issued a subpeena to the remainder of them, as follows: 

“ By virtue of a writ of subpcena, to you directed, you 
are commanded to be and appear before our court of 
oyer and terminer, to be held at the court-house, in the 
village of , on the —— day of ——, 1870, to testify con- 
cerning a certain indictment, against twelve Miss Fesons in 
office. 


By order of said court. 
—_—~ ——, District Attorney. 


To —— .—..., 
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GENERAL TERM ABSTRACT. 
FOURTH DEPARTMENT. 
SUPREME CouRT— NOVEMBER TERM, 1870. 
MULLIN, P. J., JOHNSON AND TALCOTT, JJ. 


ACTIONS. 


Substituting parties in: order appealuble.—The action 
was brought in a justice’s court against the defendant, 
for wrongfully taking and converting personal property 
belonging to plaintiff. The property was taken by virtce 
of a warrant issued by the trustees of a school district, 
the defendant being one of such trustees. In the 
summons, and also in the complaint, in addition to the 
defendant’s name, his title of “ trustee’ was affixed, The 
plaintiff recovered before the justice, and the defendant 
appealed to the county court fora new trial. While the 
action was depending in the latter court, another trustee 
was elected in the school district in the place of the 
defendant, The plaintiff thereupon moved, in the county 
court, with the assent of the new trustee, to substitute 
such new trustee as defendant in the action in place of 
the defendant. The defendant resisted the motion, but 
it was granted by the county court, The defendant 
appealed to this court. Held, that the substitution was 
erroneous; that the statute authorizing the substitution 
of a successor in office in actions related only to cases 
where the cause of action survived against the successor, 
and not to actions for torts committed by an officer. Held, 
also, that the order was appealable, as its effect necessarily 
was tu dismiss the action as to the defendant without his 
costs, and prevent a trial and judgment upon the issue in 
the county court. Hughes v. Rathbone. Opinion by John- 
son, J. 

AKBITRATION AND AWARD. 

No appeal lies from judgment on award. — The plaintiff 
commenced a suit against the defendant before a justice 
ofthe peace. Issue was joined, and a venire issued, where- 
upon the parties agreed to arbitrate the matter, and 
selected two arbitrators, of whom the justice was one, 
and it was provided, that, if the arbitrators agreed, the 
justice should render judgment thereon, Thearbitrators 
agreed, and the justice rendered judgment. The plaintiff 
thereupon brought an appeal from the judgment to the 
county court, which appeal was dismissed. On appeal 
from the order of dismissal, held, that the rule was too 
well settled to be disturbed, that an agreement to arbi- 
trate a pending suit operates as a discontinuance of the 
suitas an action ; but that, nevertheless, if the agreement 
provides for a judgment to be entered in the action, 
such judgment may be entered, and stands as a judgment 
by consent, which cannot be set aside in the ordinary 
way by which errors are corrected. The order of dis- 
missal was therefore correct, on the ground that no appeal 
lies from such a judgment. Wilson and another v. Wil- 
liams. Opinion by Talcott, J. 


ARREST. See Justices’ Court. 


ATTORNEYS. 


Duty to their client. —The plaintiff is an attorney of this 
court. The defendant had ajudgment against three de- 
fendants for $1,140.14, which he supposed to be uncollect- 
ible. The plaintiff had casually learned that one of the 
defendants had property in his possession, which he had 
purchased partly on credit, subject to levy and sale on 
execution, sufficient to satisfy the whole or a large por- 
tion of the judgment. The plaintiff was not the attorney 
in the action in which the judgment was recovered. 
After learning the above fact, the plaintiff went to the 
defendant, and, without disclosing what he had learned 
in regard to the property in one of the defendant’s hands, 
procured from him a power of attorney to collect the judg- 
ment, and an agreement that he (the plaintiff) should 





have one-half of all ie couid collect, over ten per cent, 
of the whole judgment. The plaintiff thereupon issued 
an execution upon the judgment and caused the said 
property to be levied upon, The defendant, learning how 
the matter stood in respect to the plaintiff’s knowledge, 
when he gave him the power of attorney and the agree- 
ment, settled with the defendant in the execution, and 
discharged him from the same and from the judgment, 
and repudiated the agreement. The action was brought 
by plaintiff to recover the amount secured to him by the 
agreement. Held, that the action could not be maintained 
on the agreement; that it was the duty on the part of the 
plaintiff, when he proposed to become the defendant’s 
attorney, to collect the judgment, to disclose all the facts 
within his knowledge material to the defendant’s in- 
terest, the same as though he had been his attorney in 
the judgment; and, that his omission to make the dis- 
closure was a breach of his duty as an attorney, and a 
fraud which vitiated the agreement at the election of the 
defendant. White v. Whaley. Opinion by Johnson, J. 


BANKRUPTCY. 


1. Assels : set-off.—The plaintiff was the assignee in bank- 
ruptcy of one Whiting. Whiting was an individual 
banker, and was proceeded against by his creditors asa 
bankrupt. About the time of his failure, he held a note 
for $408.61, which the defendant had indorsed, and which 
Whiting had discounted for him. The note was one 
which the defendant had taken from one of his customers 
in payment of adebt due defendant. The defendant at 
this time had an amount on deposit with Whiting as 
his banker, equal to the amount of the note. Whiting, 
in contemplation of the proceedings in bankruptcy 
against him, and a day or two before they were com- 
menced, charged the defendant with the note on his bank 
books against the credit for the deposit, and gave back 
to the defendant the note, who received and accepted the 
same in satisfaction of the amount of his deposit, and 
afterward collected the note from the maker. The 
defendant had been duly charged asindorser. The action 
was brought to recover the amount and value of this 
note, as part of the assets of the bankrupt. Held, that 
the action could not be maintained. That it was the 
right of the defendant to have his credit for the deposit 
set off and allowed against his indebtedness as indorser 
on the note, under the bankrupt act. That, as the par- 
ties between themselves had only done what the law 
would have obliged the plaintiff to do, had the note come 
to his hands before any settlement and adjustment of 
the mutual claims had been made, no cause of actiqn had 
accrued to the plaintiff against the defendant. Winslow 
v. Bliss. Opinion by Johnson, J. 

2. Discharge in.—The defendants were commision 
merchants in the city of New York, and as such received 
and sold the plaintiff’s property in the usual manner. 
The defendants were afterward discharged, in proceed- 
ings in bankruptcy under the act of congress of 1867. 
Heid, in the action to recover the proceeds of the sale or 
the debt, that the discharge was no bar to the action. 
That the present act which saves from the operation of 
the discharged debts created by a bankrupt “ while act- 
ing in any fiduciary character,” was broader than the act 
of 1841, and was not limited to any particular class of 
trusts or trustees as in the former act. Whiltaker v. Chap- 
man, Opinion of Johnson, J. 


CONTRACT. 

Goods returned by purchaser : responsibility of vendor as to 
same.—The plaintiff bought of defendants a barrel of gin, 
to be forwarded to him at Elmira. On the arrival of the 
gin, the plaintiff, finding a deficiency in quantity, 
returned it by rail, and notified the defendants thereof. 
It was taken from the depot todefendants’ store by a car- 
man who usually received their goods; but they refused 
to receive it, and directed the carman to return it the 
depot, and notified plaintiff thereof. Defendants recov- 
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ered in an action against this plaintiff the price of the 
gin. On paying the judgment plaintiffdemanded the gin, 
and was toid that it was at the depot. It was never found. 
The evidence as to whether the carman hud redelivered 
the gin at thedepot was conflicting. Held, that while the 
mere taking of the cask from the depot to the defendants’ 
store might not be a consent to rescind the contract; if 
it was so taken by their authorized agent, they were so 
far responsible for the custody of the property as to be 
required to give some account of it, and to show that it 
had been lost without their fault or that of their agent. 
Purcell vy. Jaycoz et al. Opinion by Talcott, J. 


JUSTICES’ COURT. 

' Replevin: form of execution: arrest for cost.—This was an 
action for assault and battery and false imprisonment. 
In 1869, one Mahana commenced an action of replevin 
against Connors, the plaintiffs herein, to recover posses- 
sion of a quantity of wood before a justice of the peace. 
The property was delivered to M. and was not reclaimed 
by Connors. On the return day of the summons the par- 
ties joined issue — M. complaining of the wrongful taking 
and detention of the wood and that he was entitled to the 
possession thereof; and Connors answering by a general 
denial not claiming a return of the property. The jus- 
tice rendered juegment that M. was entitled to the posses- 
sion of the wood and for costs, $12.70, and issued an execu- 
tion reciting the recovery of the judgment before him, 
and commanding the constable to levy the $12.70 of the 
goods and chattels of Connors, and for want of goo:ls and 
chattels to take the body of Connors and carry him to 
the common jail, ete. The defendant in this action, a 
constable of the town, to whom the execution was deliv- 
ered, took the body of Connors in default of goods and 
chattels and committed him to jail in pursuance of the 
execution. For such arrest and imprisonment this 
action was brought. The jury found a special verdict for 
the plaintiff, subject to the opinion of the court. Held, 
that the execution was regular and the defendant justi- 
fied. The jus: ce had power to render judgment for 
the possession of the property and for costs ; but the prop- 
erty being already in possession of the plaintiff, and the 
judgment being “ for the possession,” and not “for the 
recovery of the possession,” the form of the execution 
provided by theact of 1860 (ch. 131),as amended in 1865 
(ch, 616), is not applicable; and as title nine of the code 
relates only to courts of record, there is no provision in 
the code for an execution in a case of this kind, and the 
provision of 2131, 2 R.S. 249, is in force and applicable, 
which section authorizes an execution in the form 
adopted in this case, The execution was therefore prop- 
erly issued in this case and the defendant justified. 
Connors v. Joyce. Opinion by Talcott, J. 


PARTIES SUBSTITUTING. See Actions, 


PRACTICE, 


1. When exceptions ordered to be hearu at general term: 
judgment to be suspended. — An order at circuit, that bill 
of exceptions be heard in the first instance at general 
term, and staying all proceedings subsequent to the entry 
of judgment, isirregular. Where, under section 265 of the 
code, exceptions are ordered to be heard in the first 
instance at general term. the judgment is to be, in the 
mean time, “suspended ’’—that is, witnueld. The judg- 
ment is to be given at the general term after the hearing. 
Gilbert v. Sharp. Opinion by Talcott, J. 

2. Review of general term decision. — This court will not 
review the decision of the district general term in the 
same case, on the same facts and question. Ib, 

See, also, Actions. 


PROMISSORY NOTE. 


Payable at sight: when overdue: discharge of indorser by 
laches. — The plaintiff was first indorser and holder of a 
promissory note, payable one day after sight. The defend- 





ant was the accommodation indorser of such note. Pre. 
sentment of the note was first made to the maker seven. 
ty-three days after the date and delivery thereof to the 
plaintiff. The office and place of business of the maker 
was in the city of Oswego, and there was nothing to show 
that he had not been there constantly between the time 
of the making of the note and its presentment. The 
plaintiff resided between three and four miles from the 
maker's place of business, and the only excuse made by 
him for not presenting the note earlier was, that, about 
a week after the making and delivery of the note, he was 
called away as a witness to the state of New Hampshire, 
and was absent between three and four weeks. Payment 
was refused by the maker on the presentment, and due 
notice of such refusal given to the defendant. Held, that 
no valid excuse had been shown for the delay in present- 
ing the note tothe maker; that the note when so pre- 
sented must be deemed to have been before that time 
dishonored as against the defendant, a mere accommoda- 
tion indorser, and that he was discharged by the laches, 
Alexander vy. Parsons, Opinion by Johnson, J. 


REPLEVIN. See Justices’ Court, 


STATUTE OF LIMITATION. 

In actions for relief on ground of fraud.—In an action in 
equity by a judgment creditor to set aside as fraudulent 
a deed of land made by the judgment debtor, it appeared 
that the deed in question was executed in December, 
1860, and recorded on January 5, 1861, and that the plaint- 
ift’s judgment was obtained, and the execution issued 
and returned unsatisfied on the l4th of November, 1861, 
This action was commenced April 5, 1869. The defendant 
denied the fraud, and pleaded the statute of limitation, 
The referee found the conveyance fraudulent, and ordered 
judgment that it be set aside. On the question of the 
statute of limitation, the evidence of plaintiffs witnesses 
tended to show that at least one of the plaintiffs had 
notice of the fraudulent character of the deed soon after 
its execution; but the referee held that the burden of 
proving notice in the plaintiffs of the fraud was on the 
defendants, and that, therefore, it had not been made out, 
Held, that the ruling of the referee was erroneous. That 
the burden was on the plaintiffs,and that they must 
aver and prove the time when, and the circumstances 
under which, they first discovered the facts constituting 
the fraud, if they would escape the limitation contained 
in subdivision 6 of section 91 of the code, Eyrickson et al, y, 
Quin. Opinion by Talcott, J. 


—_——>—_—_-—— 
DIGEST OF RECENT AMERICAN DECISIONS, 
SUPREME COURT OF INDIANA.* 
ADVERSE POSSESSION. 

Maintenance.— A deed of conveyance of real estate, 
executed to a person while another isin possession of the 
premises undera claim of title adverse to both the grantor 
and grantee therein, is void for maintenance. German 

Mutual Ins. Co. v. Grim, et al. 


ALTERNATE OF WRITTEN INSTRUMENT. See Bond. 


BOND. 

1. Estoppel of surety. — Where a surety signs an instru- 
ment, apparently perfect and complete, and hands it to 
his principal, to be finally delivered to the obligee, only 
when it shall have been executed by certain others as 
co-sureties, and the principal, without complying with 
the condition, delivers the instrument to the obligee, 
who has no notice, actual or constructive, of the con- 
dition, and takes the instrument in good faith, such 
surety will be bound. The State on the relation of Griswold, 
auditor, v. Blair et al. 


—— ene 





* From Hon. James B. Black, reporter, ani to appear in Vol. & 
Indiana Reports. 
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2, Alteration of.— Where a person executes a county 
treasurer’s official bond as surety, intending to be bound 
as co-surety with another who has before signed the 
bond, but who before delivery erases his name without 
the knowledge of the second surety, the latter is not 
pound, Ib. 

3. Evidence.— In a suit upon acounty treasurer's official 
bond against the principal and his sureties, the defense 
of the sureties being, in effect, that the bond sued on was 
not their deed, the plaintiff, after proving the genuine- 
ness of the signatures of the defendants, offered the bond 
in evidence, but the court refused to admit it as against 
the sureties. Held, that this ruling waserror, Ib. 


COMMON COUNCIL, 


Liability of members for official acis, —The members of the 
common council of a city are not individually liable in a 
civil suit for acts done by them as such in tie exercise of 
a judicial discretion confided to them by law, unless they 
act corruptly. Walker and others v. Hallock and others. 


COUNTY, 


1. Donation to railroad.— A county has no lawful power 
to make an appropriation from its treasury, by way of 
donation toa railroad company to aidin the construction 
of its road, without affirmative legislative enactment, 
expressly or by fair implication granting such authority. 
Harney v. The Indianapolis, Crawfordsville and Danville 
Railroad Company and others, 

2. There was no such statute in this state in June, 1867; 
and an order of the board of commissioners of a county, 
at that date, making such an appropriation was void. Ib. 

3. Injunction: tax payer.— A tax payer of the county, by 
virtue of his being such, has such an interest in funds 
belonging to the county treasury as enables him to main- 
tain a suit to enjoin the delivery thereof to a railroad 
company under such an order of the board of county com- 
missioners. Ib. 

4, Practice : appeal.—It is not necessary, in such case, 
for the tax payer to appeal from such void action of the 
board of commissioners. Ib. ; 


CRIMINAL LAW. 

1, Recapture of personal property from trespasser.— In an 
attempt to recapture personal property taken from the 
possession of the owner by a trespasser, the law does not 
justify the owner in a resort to the use of a deadly weap- 
on in such manner as to be reasonably calculated to en- 
danger human life, although, because of the superior 
physical power of the trespasser, such object cannot be 
otherwise accomplished; nor does the law justify the 
owner, in such case, in a resort to even such force as will 
amount toa breach of the peace, but leaves him to his 
legal remedy. Runkle v. The State. 

2. Assault and battery, with attempt to commit murder, — 
The material facts necessary to be established to justify 
a conviction under an indictment charging the defend- 
ant with having committed an assault and battery on the 
body of another, with intent to murder him, are, first, 
that the defendant committed the assault and battery as 
alleged; second, that at the time of its commission he 
intended thereby to kill such other person, and, third, 
that if death had resulted from the act, the crime, in legal 
contemplation, would have been murder, Ib, 

3. Intent: evidence.—That the defendant in such a case 
intended to kill is a question of fact for the jury. In the 
absence of direct evidence (such as prior threats, or a 
preparation for the consummation of the deed, and lying 
in wait with a deadly weapon), if the assault and battery 
is perpetrated with a deadly weapon, used in such a man- 
ner as to be reasonably calculated to destroy life, the in- 
tent to kill may be inferred as a fact from the act itself. Ib. 

4. Adaptation of means used.— To justify a conviction of 
an intent to murder in the commission of an assault and 
battery, there must be some adaptation, real or apparent, 





in the act done and the means used, to accomplish the 
alleged purpose. If it be evident toevery reasonable mind 
that the means used are entirely inadequate to the con- 
summation of the intent charged, that fact will rebut or 
disprove the felonious intent, and a conviction cannot be 
justified. But where the object is not accomplished, be- 
cause of an impediment which is of such a nature as to 
be wholly unknown to the offender, who uses appropriate 
means, though not fully or only apparently adapted to the 
object, the criminal attempt is committed. Ib. 

5. The State v. Swails, 8 Ind. 524, disapproved, so far as it 
lays down the broad proposition, that, to constitute an 
assault and battery with intent to commit a felony, the 
intent and the present ability must necessarily be con- 
joined, Ib. 

6. Evidence.— Where, on the trial of such an indictment, 
the evidence showed that the defendant shot at the 
prosecuting witness twice, at a distance of not exceeding 
thirty steps, with a shot-gun, loaded with powder and 
shot; that one of the discharges, at least, was fired at the 
face and neck of the prosecuting witness, many of the 
shot taking effect, and inflicting upon him great bodily 
harm, one of his eyes being destroyed, and the other 
seriously wounded,—Held, that, assuming that the act 
was done with intent to murder the prosecuting witness, 
and that the defendant only failed in his purpose because 
the shot were incapable of producing death, owing to the 
distance between the parties and the manuer in which 
the gun was loaded, then the evidence justified a con- 
viction of the felonious intent. Ib. 

7. Instruction to jury.— On the trial of such indictment 
the court instructed the jury that, if they should find 
from the evidence, to the exclusion of areasonable doubt, 
that the defendant intended to kill the prosecuting wit- 
ness at the time, yet they would be warranted under the 
law in acquitting the defendant of the intent to kill, if it 
was manifest and clear from the evidence that, because 
of the manner in which the gun was loaded, or because 
of the distance between the defendant and the prose- 
cuting witness, “it was physically impossible that death 
could possibly have resulted from the use of the means 
employed.’ Held, that the charge was too favorable to 
the defendant, and he had no right to complain of it. Ib. 





DEED. 


1, Construction : description of premises. — The general rule 
in regard to the construction of the description of the 
premises in a deed is one of the utmost liberality, The 
intent of the parties, if it can, by any possibility, be 
gathered from the language employed, will be effect- 
uated. The German Mutual Insurance Company of Indian- 
apolis vy. Grim and others. 

2. Reference to other deed.—Where one deed refers to 
another for description of the granted premises, reference 
may be had to the description in the latter to aid in the 
construction of the description of the former. Ib. 


ESTOPPEL. See Bond, 


ESTOPPEL IN PAIS. 


1. A party will be concluded from denying the truth of 
his own admissions, which were intended to influence 
the conduct of another, and did so influence it, when such 
denial will operate to the injury of the latter. McCabe et 


al, v.Raney. 


2. Principal and surety.— Any act of the principal which 
estops him from setting upa defense personal to himself, 
operates equally against his surety. Ib. 

3. Promissory note: assignee.—W here the principal maker 
of a promissory note not governed by the law-merchant 
was informed by a person that the latter was about to 
purchase said note, and would do so if it was good, and if 
there was no defense to it, and said principal thereupon 
informed said person that the note was good, that there 
was no defense to it, and that it would be paid to said 
person if he should purchase it; and, by reason of said 
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representations, said person thereafter purchased the 
note, and the same was assigned to him,— Held, in a suit 
on the note by a subsequent assignee of such purchaser, 
that the principal and his sureties were estopped from 
setting up a defense, personal to the principal, existing 
at the time of said representations. Ib. 


EVIDENCE. 


Non est factum.— In a suit on a promissory note against 
the maker, under an issue formed by, aa answer under 
oath denying the execution of the note, it is necessary 
that the note be given in evidence, as well as that its exe- 
eution by the defendant be proved. Collins v. Maghee, 

See Bond, 


MORTGAGE. 


l. Registry: effect of.— Ouly subsequent purchasers and 
incumbrancers in good faith and for value are protected 
against an unrecorded mortgage of real estate ; as against 
all the world besides the registry imparts no virtue or 
furce whatever to the instiument, Kirkpatrick v. Culd- 
well’s Administrators, 

2. Decedents’ estates.— An administrator of an insolvent 
estate, having no knowledge of the existence of an unre- 
corded mortgage on certain real estate executed by his 
intestate, sold the land under an order of court, to make 
assets; and the purchaser, who also was ignorant of the 
mortgage, paid the whole purchase-money, « full and fair 
price, and tooka proper conveyance. eld, that the 
mortgagee was entitled to payment out of the proceeds of 
said real estate,in the hands of the administrator, in 
preference to general creditors. Ib. 

3. The administrator having paid the mortgagee a part 
of his claim out of the personal estate, — Held, that the 
personal estate should be re-imbursed out of said pro- 
ceeds of the land; that the balance of such proceeds 
should be applied in satisfaction of the mortgage; and 
that the remainder of the claim not thus discharged 
must be regarded as a “ general debt.’”’ Ib. 


PROMISSORY NOTE. See Esloppel in Pais 


TRUST. 


1. Contract: construction of: pleading : mortgage : parties.— 
A person conveyed certain real estate and transfened 
certain personal property to his son, who, in considera- 
tion thereof, at the same date executed to his father an 
agreement in writing by which he bound himself to sup- 
port, educate and maintain, so far as might be necessary, 
aside from and beyond their own labor, two of his 
brothers named, and to support his two sisters named, 
for ten years from the date of the agreement, and to per- 
mit his said brothers and sisters, while unmarried, to 
make their homes at his house, on said premises; said 
agreement stipulating, that if at any time during said 
period of ten years he should sell and convey said real 
estate, he would, after retaining one-sixth of the proceeds 
to himself, divide the remainder equally between his 
said two brothers, and another brother named, and his 
said two sisters; that upon the payment to said two 
brothers first mentioned and said two sisters of their 
shares of such proceeds, he should be released from fur- 
ther liability for their maintenance and support; that if 
he should not sell said real estate before the expiration of 
said ten years, he should then convey in fee the undi- 
vided five-sixths thereof to his said three brothers and 
two sisters, and at the same time divide among them 
equally with himself the value of said personal property, 
exclusive of the rents and profits thereof. At the same 
date he executed to his father a mortgage on said real 
estate to secure the performance of said agreement. 

Suit against said trustee and mortgagor by the admin- 
istrator of the estate of one of said two brothers first 
mentioned, the complaint alleging, that the defendant 
had refused to support and maintain the decedent fora 
eertain period prior to his death, and after the making 





of said agreement, whereby there was necessarily ex. 
pended of his estate for his support a certain sum, and 
asking judgment for such sum and the foreclosure of 
said mortgage. Held, that the complaint was good on 
demurrer assigning insufficiency of the facts stated.— 
Green's Administrator v. Green. 

2. Also, that an objection to that part of the complaint 
claiming a foreclosure of the mortgage could only be 
raised by motion to strike out such part. Jd. 

3. Also, that the facts alleged in the complaint were 
sufficient to entitle the plaintiff to a foreclosure of the 
mortgage and a sale thereunder of the interest of the 
defendant in said real estate, as one of the final benefi- 
ciaries of the trust. Ib. 

4, Also, that the other beneficiaries of the trust were 
not necessary parties defendants. Ib. 

5. Also, that the facts that another suit had been 
brought against the defendant, after his father’s death, 
by two brothers of the defendant not provided for in said 
trust, to set aside said conveyance of real estate and said 
transfer of personal property, for the alleged reason that 
said father, at the time of making them, was of unsound 
mind; that the defendant compromised said suit by sur- 
rendering to the administrator of his father’s estate all 
of said personal property, to be disposed of by such ad- 
ministrator according to law, which had been converted 
into assets, and the proceeds of which were in the hands 
of said administrator of said father’s estate for distribu- 
tion; and that the defendant had, as a part of said com- 
promise, purchased the interests in said real estate of the 
plaintiffs in the suit so compromised, and received from 
them conveyances therefor, did not constitute a full de- 
fense in bar of this action. Ib, 

6. Also, that if the defendant was ready and willing to 
maintain and support the plaintiffs decedent according 
to the terms of said agreement, but, decedent being an 
infant, the duly appointed guardian of his person and 
estate had, assuch guardian, taken upon himself the 
control of the person and estate of his said ward and of 
his education, and, against the will and wishes of the 
defendant, had taken and removed said ward from the 
house and control of the defendant, these facts would dis- 
charge the defendant from liability for the support and 
maintenance of the plaintiffs decedent while so re 
moved. Ib. 

VOLUNTARY CONVEYANCE. 

1. Estoppel: subsequent purchaser: equities of voluntary 
grantee: relation: lis pendens. — The owner of certain real 
estate, intending to convey the same to his daughter asa 
gift, executed a voluntary deed of conveyance, without 
valuable consideration, though purporting on its face to 
be made in consideration of a certain sum paid by the 
grantee named to the grantor, the receipt of which was 
therein acknowledged. By mistake of the draftsman, 
said deed improperly described the premises, and the 
name of the husband of said daughter, instead of that of 
his wife, was inserted as the grantee. The grantor exe- 
cuted the deed under the belief that it conveyed the 
property to his said daughter, and delivered it to her and 
put her into the possession of the premises so intended to 
be conveyed, and, on the day of its execution, said deed 
was placed on record. Afterward said husband executed 
a mortgage, with the same erroneous description of prem- 
ises, to a bona fide mortgagee for value, who, without no- 
tice of said mistakes, upon foreclosure of the mortgage, 
purehased at the sheriff’s sale, and received from the 
sheriff a deed with said improper description. Suit by 
said purchaser to correct the description of the premises 
in said deeds and mortgage, pending which, said father, 
discovering for the first time the mistake in the name of 
the grantee and in the description of the property, exe- 
cuted to his said daughter another voluntary deed of 
conveyance, without valuable consideration, containing 
a proper description of the premises so intended to be 
conveyed. Ji/eld, that, as against the plaintiff, said 
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grantor was estopped to deny that his said original deed 
was made for a valuable consideration, as expressed on 
its face, or that the proper grantee was named therein. 
German Mutual Insurance Oo. v. Grim. 

2. Also, that the fact that the plaintiff was compelled to 
appeal to the chancery powers of the court tocorrect said 
mistake in the description of the land did not avoid such 
estoppel. Ib. 

3. Also, that said original deed did not invest said 
daughter with any equity which she could have enforced 
against her father or the plaintiff. Ib. 

4, Also, that said subsequent deed to said daughter 
could not, by relation back to the date of said original 
deed, invest her with the legal title as of that date, to the 
prejudice of the plaintiff. Ib. 

5. Also, that said deed executed pending the suit could 
have no effect on the prior equities of the plaintiff. Ib. 

6. The doctrine of relation cannot be invoked to work a 
fraud, or to prejudice the intervening rights of an inno- 
cent purchaser for value. Ib, 

Oooo 
THE ENLISTMENT OF MINORS. 
UNITED STATES CIRCUIT CoURT. 
The matter of McLave on habeas corpus. 

The act of 1837 (5 U. 8S. Statutes at Large, 153), “to provide for the 
enlistment of boys for the naval service,” etc., makes unlawful 
the enlistment of boys for the navy, unless they are boys not 
under thirteen, nor over eighteen, years of age; and unless, 
when they are of that description, they enlist with the consent 
of their parents or guardians; and unless they enlist to serve 
until they arrive at the age of twenty-one years. 

BLATCHFORD, J. One John McLave, who was born on 
the 20th of November, 1850, enlisted, on the 23d of April, 
1869, being then eighteen years and five months old, in 
the naval service of the United States, for the term of 
three years, without the consent of his father, who was 
then living. On enlisting, he took an oath that he was 
twenty-two years of age. On the 26th of October, 1670, 
the father presented a petition to this court, praying: for 
the discharge of McLave from service, he being on board 
the United States vessel of war Guerriere, in the harbor 
of New York. The grounds urged for the discharge are, 
that the enlistment was invalid for want of the consent 
of the father, and that the laws of the United States do 
not authorize the enlistment of minors into its naval 
service, except minors above the age of thirteen years 
and under the age of eighteen years, to serve until they 
become twenty-one years of age, and for no longer or 
shorter term, 

The first statute of the United States in which any pro- 
vision appears in reference to the enlistment of boys in 
the navy was the act of June 30, 1798 (1 U. S. Stat. at 
Large, 575), the fifth section of which provided that the 
president might permit a proportion of boys for the 
vessels of the navy of the United States, according to 
the exigencies of the public service. The act of April 21, 
1806 (2 id. 390), provided, in its third section, that the pub- 
lic armed vessels of the United States, in actual service 
in time of peace, should be officered and manned as the 
president should direct, provided that the whole number 
of able seamen, ordinary seamen and boys should not 
exceed nine hundred and twenty-five. The act of March 
3, 1807 (id. 443), authorized the president, in addition to 
the then existing naval peace establishment, to employ 
not exceeding five hundred able seamen, ordinary sea- 
men and boys, should the exigencies of the public service 
require the same. The act of January 31, 1800 (id. 514), in 
its second section, authorized the president, in addition 
to the number of petty officers, able seamen, ordinary 
feamen and boys, then authorized by law, to cause to be 
employed three thousand six hundred able seamen, 
ordinary seamen and boys, who should be engaged to 
serve for a period not exceeding two years, subject to be 





discharged sooner, if,in the judgment of the president, 
their service might be dispensed with. The act of Janu- 
ary 2, 1813 (id. 789), in its fourth section, spoke of boys 
as part of the crews of naval vessels. By the act of 
May 15, 1820 (3 id. 606), the second section of the act 
of January 31, 1809, was amended so faras to authorize 
the enlistment of able seamen, ordinary seamen and 
boys, during the continuance of the service or cruise 
for which they should be enlisted; not, however, to 
exceed the period of three years. In no one of these 
statutes was there any provision requiring the consent 
of parents or guardians to the enlistment of boys. These 
statutes came before the circuit court in Massachusetts 
for consideration, in the case of United States v. Bainbridge 
(1 Mason, 71, 83-85), in 1816. Mr. Justice Story was of opin- 
ion that by them congress had authorized boys to be en- 
gaged in the service of the navy, without requiring the 
previous consent of their parents to the contract of enlist- 
ment, and that such contract, when fairly made with an 
infant of reasonable discretion, was binding to all intents 
and purposes. The district judge (Judge Davis) was of 
opinion that the consent, either expressed or implied, 
of the parent or guardian, where there was one, was nec- 
essary to authorize the engagement of a minor in the 
naval service. 

We come now to the last statute that has been passed in 
regard to enlistments in the navy. It is the first section 
of the act of March 2, 1837 (5 U. S. Stat. at Large, 153). The 
title of that act is, ‘‘ An act to provide for the enlistment 
of boys for the naval service, and to extend the term of 
the enlistment of seamen.” The first section of it is as 
follows: “It shall be lawful to enlist boys for the navy, 
with the consent of their parents or guardians, not being 
under thirteen nor over eighteen years of age, to serve 
until they shall arrive at the age of twenty-one years; 
and it shall be lawful to enlist other persons for the navy, 
to serve fora period not exceeding five years, unless sooner 
discharged by direction of the president of the United 
States; and so much of the act entitled “An act toamend 
the act entitled *An act to amend the act authorizing the 
employment of an additional naval force,’ approved fif- 
teenth May, one thousand eight hundred and twenty, as 
is inconsistent with the provisions of this act, shall be 
and is hereby repealed.” This statute was considered by 
Attorney-General Stanbery, in an opinion given by him 
to the secretary of the navy in Gormley’s Case, 12 Opin- 
ions of Attorneys-General, 258. He says: “The act of 
March 2, 1837, authorizes the enlistment of boys between 
the ages of thirteen and eighteen, with consent of their 
parents or guardians, to serve until twenty-one; but it 
also provides that other persons may be enlisted for a 
period not exceeding five years, unless sooner discharged. 
The latter clause of this act would seem to include 
minors above the age of eighteen, and extends the period 
for which they and other seamen may be enlisted ; while 
the former clause of the act purports to take away the 
authority to enlist minors under that age, except with 
the consent of their parents or guardians. But this 
restriction in regard to the enlistment of minors under 
the age of eighteen, requiring the consent of their par- 
ents or guardians, necessarily implies that congress 
intended to dispense with such consent in the enlist- 
ment of minors above that age. It follows, therefore, 
that the enlistment of minors above the age of eighteen, 
as is the case in the army, seems to be valid without 
the consent of the parents or guardians.’”’ The argument 
urged against this construction of the act of 1837 is, that 
the first clause of the first section relates to “ boys for the 
navy,” and not merely to boys not under thirteen nor 
over eighteen years of age; that the second clause of 
that section relates to ‘‘ other persons for the navy,” that 
is, other persons than boys or male minors, and not other 
persons than boys or male minors not under thirteen 
nor over eighteen years of age; that, if the second clause, 
under the words ‘other persons,”’ includes male minors 
over the age of eighteen years, it must also include male 
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minors under the age of thirteen years; and that such a 
constraction as to minors under the age of thirteen years 
is against the spirit and intent of the act. This view of 
the statute necessarily makes unlawful the enlistment 
of boys over eighteen years of age, even with the consent 
of their parents or guardians. The other view would 
authorize the enlistment of boys under the age of thirteen 
years without the consent of their parents or guardians. 
But congress, in all the acts prior to that of 1837, which 
authorized the employment of boys in the navy, made no 
restriction as to the age of the boy, and required no con- 
sent of parent or guardian. The question as to the 
proper construction of the act of 1837 is a difficult one. 
But, on the whole, I think it is the better opinion, that it 
makes unlawful the enlistment of boys for the navy, 
unless they are boys not under thirteen nor over eighteen 
years of age, and unless, when they are of that descrip- 
tion, they enlist with the consent of their parents or 
guardians, and unless they enlist to serve until they 
arrive at the age of twenty-one years. The words 
“other persons,” in the first section of the act, means 
adult males. Congress, by the act, would seem to have 
adopted a new policy in regard to the enlistment of 
minors for the navy, namely: that of not allowing 
them to be enlisted of every age under majority, but of 
permitting them to be enlisted only at such age, above 
that of thirteen years, as will insure aservice by them 
of at least three years before they shall become adults, 
and of requiring them to enlist to serve until they shall 
become adults, and of making the consent of their par- 
ents or guardians necessary, in view of the fact that the 
service is to continue during the entire remainder of 
their minority An analogous policy appears in the third 
section of the act of June 12, 1858 (11 U. S. Statutes at Large, 
318), which provides that “it shall be lawful to enlist boys 
in the United States marine corps, with the consent of 
their parents or guardians, not being under eleven, nor 
over seventeen years of age, to serve until they shall 
arrive at the age of twenty-one years,” Under that pro- 
vision, it was held, by the court of quarter sessions, in 
Philadelphia, in the case of The Commonwealth v. Selfridge, 
25 Legal Intelligencer, 221, that the enlistment of a minor 
under seventeen years of age in the marine corps of the 
United States, without the consent of his father, was 
void. 

In the present case, the person enlisted was not en- 
listed on the idea entertained by the officers enlisting 
him, that he was a minor, but on the understanding that 
he was an adult. The return to the writ of habeas corpus, 
avers that McLave was twenty-two years of age when he 
enlisted. The testimony of his parents, shows that he 
was born on the 20th of November, 1850, and it is proved 
that he enlisted without the consent of his father. On 
his examination before the court, he testified that he de- 
sired to be discharged from the naval service. His en- 
listment having been unlawful, it was unlawful, not only 
as against himself, but as against the rights of his father 
as his natural guardian ; and his father, by virtue of such 
rights, is authorized to prosecute the writ for his dis- 
charge. In re Ferrens, before the district court of this 
district, November 2, 1869. Moreover, although the peti- 
tion for the writ does not state that McLave desires to be 
discharged, yet, as he has declared on oath that he does 
desire to be discharged, he will be regarded, in this case, 
in view of his unlawful enlistment, as himself applying 
for his discharge. 

Ido not intend, by any thing I have said, to‘assent to 
the proposition that congress cannot authorize the enlist- 
ment of minors, in the service of the United States, with- 
out tne consent of their parents or guardians. 

An order will be entered directing the discharge of 
McLave. 

Samuel B. Higenbotam, for the petitioner. 

Henry E. Davies, Jr., assistant district attorney, for the 
United States. 





LAWYERS OF WESTERN NEW YORK 


THE BAR FORTY AND FIFTY YEARS AGO, 


Mr. H. B, Stanton, in the work he is preparing, entitled 
an “Historical Sketch of the Bench and Bar of New 
York,’ describes the leading lawyers and judges of west- 
ern New York forty and fifty years ago, treating Can- 
andaigua and Rochester as the radiating centers of the 
profession in those early times. He gives interesting 
notices of prominent practioners at Canandaigua, such 
as Judge Howell, a pioneer lawyer, who penetrated those 
then western wilds ere the dawn of the present century; 
and John C. Spencer, alike learned, acute, and dogmati- 
cal, and whose high reputation and tireless industry 
impressed his name for a third of a century upon the 
pages of every volume of the reports of decisions; and 
Dudley Marvin, a wit, a wag, and an orator, of whom 
Abraham Van Vechten, who Went out to Canandaigua to 
try a cause against him in 1822, said that he had no idea 
until then that there was so elegant a lawyer west of 
Utica; and Mark H. Sibley, whose capacity to win ver- 
dicts in desperate cases by dint of sonorous declamation, 
was rarely surpassed. 

Among the early practitioners at Rochester,jMr. Stan- 
ton sketches Vincent Mathews, who was called to the 
bar about 1790, and whom Mr, Stanton heard arguea 
cause at bane with great vigor more than fifty years 
afterward; and Daniel D. Barnard, distinguished not 
only at the bar, but in congress, and as minister to Ber- 
lin; and Addison Gardiner and Samuel L. Selden, each 
of whom rose to the bench of the court of appeals, where 
they won eminence. 

Mr. Stanton diversifies the graver matter of his pages 
with occasional anecdotes. We pick out three or four of 
them. 

A PATRIOTIC JURY. 


Mr. Charles M. Lee was a well-known criminal law- 
yer of Rochester. He summed up a case with a superflu- 
ity of gesture and an affluence of perspiration that would 
have astonished even John Graham in his vehement 
and melting moods, Lee was defending an old revolu- 
tionary soldier for passing a forged promissory note for 
some thirty dollars, There was hardly the faintest doubt 
of his guilt; but Lee contrived to get before the jury the 
fact that the prisoner, then a dare-devil boy of nineteen, 
was one of the storming party that followed Mad An- 
thony Wayne in his desperate night assault upon Stony 
Point, and helped carry the wounded General into the 
fort during that terrible fray. In summing up, Lee, after 
getting over the ugly points as he best could, then under- 
took to carry the jury by escalade, on the ground of the 
prisoner’s revolutionary services. He described in 
graphic language the bloody attack on Stony Point, the 
impetuous valor of Wayne, the daring exploit of his cli- 
ent, and wound up with this stunning interrogatory: 
“Gentlemen of the jury, will you send to the state prison, 
for passing a contemptible thirty-dollar forged note, an 
old hero of three score and ten, who, in his youth, 
cheered the heart of his country, in the darkest hour of 
the revolution, by storming Stony Point?” 

This was a poser. The chins of some of the jury quiv- 
ered, but the foreman, a bluff farmer, put on an air 
which seemed to say that storming Stony Point was a 
good thing enough in its line, but what had it to do with 
passing this forged note? After being out a couple of 
hours, the jury returned to the court room, when the 
clerk went through the usual formula: 

“Gentlemen of the jury, have you agreed upon & 
verdict?” 

“ We have.” 

“Do you find the prisoner at the bar guilty or not 
guilty?” 

“Not guilty, because he stormed Stony Point,” thundered 
the stalwart foreman, who, it was afterward learned was 
the last to come to an agreement. 
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The audience applauded, the crier rapped to order, the 
district attorney objected to the recording of the verdict, 
and the judge sent the jury out again, telling the fore- 
man, in a rather sharp tone, that they must find an 
unconditional verdict of guilty or not guilty. After an 
absence of a few minutes, they returned, when the fore- 
man rendered a simple verdict of not guilty, adding, 
however, as he dropped into the seat: “It was a good 
thing, though, judge, for the old revolutionary cuss that 
he stormed Stony Point.” 


LEGAL HUMOR. 


In describing Mr. B. Davis Noxon, who, for thirty 
years, was the head of the Onondaga bar, Mr. Stanton 
tells two anecdotes as samples of the mode whereby Mr. 
Noxon acquired the reputation of winning suits quite as 
often by quaint humor and inimitable waggery as by 
sound law and lucid argument. 

General Adams, a distinguished advocate in that part 
of the State, was prosecuting an action in behalf of a 
widow for slander, and Noxon was defending. Adams 
was dignified, austere, never perpetrated or relished a 
joke, declaimed impressively, and was prone to classical 
allusions and poetical quotations. While kindling the 
emotion of the jury in favor of the injured lady, whose 
case was then on trial, Adams crowned the summit of a 
grand point in his speech by reciting, in a highly dra- 
matic style, a piece of pathetic poetry, which ran through 
fifteen or twenty stanzas. As he paused to let it sink 
into the hearts of the jury before resuming his address, 
Noxon, who happened to be leaning on the table at which 
Adams was standing, looked up quaintly in his face, say- 
ing, in his peculiar drawling way, ‘‘ General, that is capi- 
tal! Now give the jury ‘My name is Norval; on the 
Grampian Hills.’ ” 

The court room broke into a roar. Adams contrived to 
get through his speech, and to finally win a verdict of 
$300 or $400. But he always insisted that Noxon’s untimely 
and unprofessional joke cheated his client out of the 
other $300 or $400. 

Mr. Noxon was contesting a land suit at the circuit, 
which spun out wearily through along day. The judge, 
who was a dull man, and far inferior to Noxon, kept 
ruling against him, while Noxon as persistently kept on 
arguing the points after the judge had decided them. 
When he had done this for perhaps the thirtieth time, 
the badgered judge, who rather suspected that Noxon 
had made some of his rulings appear ridiculous, and who 
certainly was quite out of patience, drew himself stiffly 
up, and said, with a frown, ‘‘ Mr. Noxon, what do you 
suppose I am sitting here for?’’ Noxon, shaking his 
head very solemnly, and throwing up his arms, sank into 
his chair, exclaiming, “ Your honor has got me now!”’ 


HANDLING WITNESSES. 


General Marvin, of Canandaigua, was wonderfully 
skillful in handling witnesses on cross-examination, 
whom he often disconcerted with droll sallies or witty 
repartees. In the trial of a horse case, he had occasion 
to cross-examine a conceited person who had testified 
loquaciously and confidently about the diseases of horses, 
and the many marvelous cures he had effected. Mar- 
vin, who was exposing the charlatanry of the witness 
by his searching questions, finally asked him, “ Pray 
teil me, sir, where you got all your wonderful knowledge 
about doctoring horses?” ‘“ General,” replied the in- 
flated witness, ‘‘ I have been on a farm all my life, and I 
am fifty years old, and I claim that at fifty a farmer is 
either a horse doctor or a darned fool.’”” “ May he not be 
both ?”’ quietly rejoined Marvin. 

A witness in another case, who talked pompously, and 
narrated every thing in a highly figurative style, was 
reciting facts that bore heavily against Marvin’s client. 
He was weaving into the texture of his story an incident 
about his dog, called Towser, and happened to say, “As I 





entered the gate Towser spoke (i. e., barked), and——” 
“Stop, sir!’ ejaculated Marvin; “I object toyour repeat- 
ing what Towser said. If his declarations are competent 
evidence, let him be put on the stand and tell his own 
story.” This bit of waggery, got off in the most serious 
manner, having turned the laugh on the witness and got 
him angry, Marvin’s object was attained. 


“ OBJECTIONS.” 


A queer old lawyer, of the name of Selleck Boughton, 
had a large practice in small causes at Rochester, forty 
years ago. Mr. Stanton describes him as hardly five 
feet high, and, including the incredible amount of tobacco 
which he contrived to get into his mouth, weighing 
about one hundred pounds, He was weazen, wiry, pug- 
nacious, permeated with metaphysics, took naturally to 
the quirks and quiddities of the law, bristling all over 
with “points” like the fretful porcupine, and was the 
terror of witnesses and the standing bore of the bench. 

A poacher was on trial under an indictment for cutting 
timber on somebody else’s land, and Boughton was 
defending him. Jesse Hawley, a famous surveyor, was 
put on the stand, by the prosecution, to explain certain 
boundary lines—the same Jesse Hawley who, fifteen 
years before, while confined for debt on the jail limits at 
Canandaigua, published, in an Ontario newspaper, a 
series of essays demonstrating the feasibility of a canal 
between the Hudson and Lake Erie, which, being read 
by De Witt Clinton, turned the mind of that great man 
toward an enterprise with which his fame will be ever 
identified. 

Hawley was a dignified gentleman of the old school, 
very opinionated, impatient of contradiction, and with 
a mind flavored with aspice of dry humor. Though on 
the stand, during this trial, two long summer days, he 
was able to answer only a dozen or twenty questions; 
for, the moment a question was put, up would spring 
Boughton from behind an entrenchment of law books, 
with his inevitable, “I object!’ to be followed by an 
interminable argument and an innumerable citation of 
authorities. Near the close of the second day, in the 
midst of one of Boughton’s tiresome harangues, and after 
Hawley had been worried out of all patience, he sidled 
down by the clerk of the court, saying, in his dry way, 
and loud enough for the court to hear: “At the day of 
judgment I intend to get my case set down on the 
calendar right below Selleck Boughton’s; and there will 
be no danger that the Almighty will ever call me up for 
sentence, for, when Boughton is on trial, he will stand 
and object to all eternity.” 


- ——_~-~ 


MODERN TEXT BOOKS. 

We have more than once had occasion to deplore the 
increase among us of what are called “ text-books of 
the law” upon particular subjects. They are for the most 
part the productions of young men, neither profoundly 
versed in the law, nor seasoned by practice. Indeed, it 
is precisely because they are in quest of practice, and in 
the hope of obtaining it, that most of them, ill-advised 
there can be no doubt, go on rushing into print, until 
they are satisfied, by the result, of the folly of the exper- 
iment. With this large and, unhappily, increasing num- 
ber of pretenders we have done for the time. We pro- 
pose, however, to say a few words upon modern text 
books of a higher order, the true use to be made of them, 
and the abuse of them which is made. 

A text book upon any branch of law is but a method- 
ized digest of the law applicable thereto; a sort of cata- 
logue raisonne of cases, dicta, decisions and enactments, 
concisely arranged, so as to instruct the learned reader 
who desires to go to the fountain-head, where the sources 
lie; and, withal, full and clear enough to be understood 
by the merest practitioner, and, in that regard, to merit 
the qualified commendation which Mr. Carlyle once 
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bestowed upon M. Thiers’ “History of the Revolution,” 
“That if you know nothing about it, it can tell you a good 
deal.” We think that no text book now in use among 
us, not even the very best of them, ought to be used for 
higher purposes than those very useful purposes which 
we have enumerated. At all events, we are quite sure 
that to treat them as having of themselves any author- 
ity, to consider them as the representatives of their orig- 
inals, or to hold that the study of the old learning is in 
any way superseded by, or may in any degree be dis- 
pensed with in favor of, the new compendium, is a most 
pernicious mistake, and the more deplorable because of 
its growing prevalence, In that growth we cannot help 
seeing one of the actual symptoms of the decline of legal 
science. 

It is no unfamiliar thing to hear a counsel, now-a-days, 
reciting to the court whole passages from the treatises 
of living writers, and these, it may be, writers highly 
respectable in their way, but certainly not arrived at the 
heights of the science, nor yet enjoying the prestige of the 
ermine. The laxity with which this lazy habit of the bar 
is indulged by the bench, is more noticeable in courts of 
equity than in those of common law; and we have heard 
it suggested, that the reason is to be found in the hurry 
and fatigue which the struggle to keep down the threat- 
ening mass of business, under the winding up acts, has 
introduced into the bosom of those sometime slumber- 
ing establishments. This excuse, so far as it relates to 
the putting of “ Lindley on partnerships,” for instance, 
upon the same footing with the cases which he cites in 
his foot notes, is unsatisfactory enough. * * * 

There remains an objection, still more serious, to be 
stated in this abuse —it is full of danger to the interests 
ofthe suitor. There is no safety in an indolent reliance 
of that kind. There is not one text-book known to law- 
yers which is beyond or above criticism, in respect of the 
accuracy of its analysis, or the completeness of its syn- 
thesis. The works, neither of Lord St. Leonards, Lord 
Tenterden, nor Mr, Justice Williams, in this century, 
neither of Chief Baron Gilbert nor Sir William Black- 
stone, in the eighteenth century, nor yet of Lord Hale 
himself, in the seventeenth, much less those of his 
learned but too fervid predecessor in the same century, 
Sir Edward Coke, can be pronounced to be entirely with- 
out errors, whether of omission or commission; and, 
on the contrary, those of Coke and Blackstone are par- 
ticularly obnoxious to criticism on either ground. Yet, 
among them all, there is not one name to which the 
imputation of cacoethes scribendi is attached, or with 
which the fame of learning and exemplary labor is not 
associated, to a degree which, in a mere book-making 
time like the year 1868, must seem prodigious. But if 
such as these must still be held unequal to the character 
of oracular infallibility, how can it be said that the men 
of the second rank are fitted to assume it? If we are to 
receive nothing upon trust, though it be from the noble 
and leartied commentator of the Laws of Vendors and 
Purchasers, it surely must be very unsafe as well as 
unreasonable for any man, student, counsel, or attorney, 
to pin his simple faith to any work on the law of con- 
tracts, although it be that “‘standard work,” as Mr. 
Addison himself.—Law Magazine and Review (English). 





ONE OF CHANCELLOR KENT’S NOTES, 


At a recent sale of purt of Chancellor Kent’s library, 
in Boston, a copy of “‘ Story on the Constitution’ was 
bought, on the fly-leaf of which was discovered this 
curious note, in the chancellor’s handwriting : 

“March 18, 1835. Judge Story called on me at my office 
in New York. He said that he should write and publish 
a volume of commentaries a year, until he had published 
twelve volumes. The one now forthcoming is on Eng- 
glish and American Equity Law, and the one after that 





will be on Practice and Pleadings in Equity. The two 
last will be (1) on Natural and Public Law, and (2) on the 
Principles of International Law as adapted to Modern 
Society. His greatest authorities on the sciénce of gov- 
ernment, as he thinks, are Aristotle, Cicero, and Burke. 
In a French translation of Aristotle on Politics, he found 
that Aristotle treated of representative government of 
the people, and said it would not do, and never could do, 
because the people never could be brought for any length 
of time to choose the most wise and virtuous men to gov- 
ern them. Whoever reads ‘Cicero de Republica’ would 
see the evils of democracy as they are and always will be. 
He says that Hamilton was the greatest and wisest man 
of this country. He saw fifty years ahead, and what he 
saw then is fact now. Next to him in wisdom and sense, 
intuitive rectitude and truth, and judgment, is Chief Jus- 
tice Marshall. 

‘He says all sensible men at Washington, in private 
conversation, admit that the government is deplorably 
weak, factious, and corrupt; that every thing is sinking 
down into despotism, under the disguise of a democratic 
government. He says the supreme court is sinking, and 
so is the judiciary in every state. We began with first-rate 
men for judicial trusts, and we have now got down to the 
third rate. Intwenty-five years there will not be a judge 
in the United States who will not be made elective, and 
for short periods and on slender salaries. Our constitu- 
tions were all framed for man as he should be, and not for 
man as he is and ever will be. The senate of the United 
States are discouraged. There are twenty men in that 
senate who are as wise and patriotic as any sages of the 
Roman senate, and last year they sustained the consti- 
tution against the president and his collared house of 
representatives, and yet public opinion remains unmoved 
and not shaken, and equally devoted to tyranny and cor- 
ruption. If the senate had let the administration go on 
this last winter, we should have had war most certainly. 
The government meant to issue letters of reprisals, and 
that, in modern times, is war. Indeed, the case of this 
country, and the cause of popular representative gov- 
ernment, according to liberty, and justice, and wisdom, 
is, as Hamilton suspected and rather believed it to be,a 
mere ignis fatuus or dream of the imagination. He says 
Chief Justice Marshall has finally come over to the opin- 
ion, that the appointing power includes the power of 
removal; and that the president ought not, and has not, 
according to the constitution, the power in himself.” — 
American Law Review. 


LEGAL OBITUARIES. 
JEREMIAH ROMEYN. 

Jeremiah Romeyn, judge of the county of Rensse- 
laer, died on the 20th inst., at his residence, in the city 
of Troy, in the 63d year of his age. He was born in Catt- 
skill; received a collegiate education, studied law, and, 
having been admitted to the bar, removed to the city of 
Troy in 1831, and began the practice of his profession. In 
1834 he was appointed judge of the old court of common 
pleas, which office he continued to fill until the court was 
abolished by the constitution of 1846. In 1867 he was 
elected to the office of county judge. Judge Romeynr was 
one of the oldest, as well as one of the most prominent, 
members of the Troy bar. ~ 





JUDGE BYRON PAINE, 


Byron Paine, associate justice of the supreme court of 
Wisconsin, died in Madison, on the 17th inst., aged 42 
years. Judge Paine went to Wisconsin in 1847, and 
studied law in Milwaukee. He won considerable dis- 
tinction as an advocate by his able defense of Booth, who 
was tried in Milwaukee, in 1854, on the charge of having 
rescued, from the United States officers, a fugitive slave. 
In 1856, Mr. Paine was chosen chief clerk of the state 
senate, and, shortly after, was elected judgé of Milwau- 
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kee county. In 1859, he was elected judge of the supreme 
court, and held that position until 1864, when he entered 
the army as lieutenant-colonel of the 43d regiment of 
Wisconsin infantry. He continued in the service until 
1967, when he returned, and was again elected to the 
supreme bench. He wasan able lawyer, and a learned 
and upright judge. 

The Hon. William P. Lyon, of Racine, has been ap- 
pointed by the governor to fill the vacancy on the 
supreme bench, made vacant by Judge Paine’s death. 


AMASA COPP. 


Amasa Copp, Esq., died at Wakefield, N. H., on the 7th 
inst., in the eighty-second year of his age. Mr. Copp was 
a lawyer of great ability in years gone by, and had a high 
professional reputation throughout his state. He was a 
graduate of Dartmouth college. 


—_——__. 


BOOK NOTICES. 


The Law and Practice in Bankruptcy: with the Bankrupt 
Law as amended and the Rules and Forms, together 
with Notes referring to all Decisions reported to 
December 1, 1870, to which is added the Rules of the 
District Court of the United States for the Southern 
District of New York. By Orlando F. Bump, Register 
in Bankruptcy. Baker, Voorhis & Co., New York. 

Few lawyers are able to devote to bankruptcy the time 
necessary to become versed in even the most ordinary 
questions arising under the law, and yet they are almost 
daily called upon to advise upon questions involving 
large amounts. The result is, either that their client’s 
rights are jeopardized, or else the client is advised to con- 
sult some one who has made the subject aspeciality, and, 
perhaps, in the end, becomes the client of the one who 
has carried him safely through a matter so important in 
his business affairs. What we have needed is a thorough, 
well-digested, and accurate treatise upon bankruptcy, 
with a full index, so that any practicing lawyer can, ina 
few moments, ascertain the law upon any question pro- 
vided for by the statutes or settled by the courts. This 
we have in the volume before us. This is the third edi- 
tion of Mr. Bump’s work. The first edition of even the 
ablest author is rarely as good as thesecond. Mr. Bump’s 
first was good, but he has made im improvements 
in the present. It has grown from 200 or 300 pages to 

over 600, 





of cases in Law and Equity determined in the Supreme 

Court of the Stale of Iowa. By Edward H., Stiles, re- 

yorter. Volume 6, being volume 27 of the series. 
ttumwa: Published by the reporter. 

Mr. Stiles does his work uniformly well, and, both in 
head notes and statements, leaves us little to desire. 
The most important opinion in the volume is that of 
Hanson vy. Vernon, in which arose the question of the 
constitutionality of an :ct authorizing local taxation in 
aid of railroads. The opinion of the court was delivered 
by Chief Justice Dillon, and is a very able and elaborate 
review of the authorities and of the fundamental princi- 
ples underlying the right of eminent domain. The court 
decided (Cole, J., dissenting), that the act was unconsti- 
tutional. Since the retirement of Judge Dillon from the 
supreme bench, that court has, in the case of Slewart v. 
The Supervisors of Polk county, arising under a similar act, 
reversed its former decision, and sustained the constitu- 
tionality of the act. The doctrine of the case of Hanson 
v. Vernon has been sustained by the supreme courts of 
both Wisconsin and Michigan. 


as. Practice Reports, No.2. Vol. 9. New York: Diossy 


Howard's Practice Reports, No.2. Vol. 40. Albany: Wil- 
liam Gould & Sons, r 





The American Law Review, January, 1871. Boston: Little, 
Brown & Company. 

Our quarterly contemporary has been very tardy in its 
coming, owing, probably, to “prior engagements” of 
Uncle Samuel’s servants. But, late or early, it is always 
welcome. The number before us is one of the best— we 
had almost said the best—that we have seen. The new 
editors— Messrs. Sedgwick and Holmes—have appa- 
rently got ‘‘settled”’ in their chairs, and bave put their 
hands to work in downright earnest. The ‘‘Summary 
of Events’’ is unusually good, and the “ Book Notices” 
are, in the main, judicious and vigorous, Tbe principal 
article in the number is a very able and well-considered 
paper on “The Burden of Proof in cases of Negligence,” 
written, we believe, by the Hon. Edmond H. Bennett, of 
the Harvard Law School. The purpose of the article 
may be gathered by the extract given below. After an 
elaborate review of the authorities, the writer proceeds: 

“ Are we not justified, upon this review of the authori- 
ties, in concluding that, in all actions on the case for 
negligence, either against bailees for hire, or others, the 
burden of proving the fact of negligence is always on the 
plaintiff; that the fact of an injury or accident is not,in 
and of itself, always prima facie proof of such negli- 
gence; and that even when prima facie evidence is 
offered, the burden of proof, in the accurate sense of the 
phrase, is not thereby shifted upon the defendant?” 

The writer inclines to the same opinion as to the bur- 
den in actions on the implied contract of a bailee, 

The other leading articles are “Expert Testimony,” 
“Contraband of War,” “ Ultra Vires.” 


A Treatise on the Civil Jurisdiction of Justices of the Peace 
in the State of New York. Esek Cowen, counselor at 
law. Re-written and adapted to the present state of 
the law, not only in the state of New York, but also in 
the other, and especially the western, states. By Lewis 
Kingsley, counselor at law. Albany and New York: 
Banks & Brothers. 1870. 


The book so favorably known all over this state as 
**Cowen’s Treatise,’ published as early as 1821, nine years 
before the adoption of the revised statutes, was the first 
book of convenient size ever published relative to the 
jurisdiction of justices of the peace, and to the practice 
in their courts, in which, though small amounts are 
involved in each case, nearly three-fourths of the litiga- 
tion of the state is said to be carried on. It was the first 
fruits of the labors of tiie able and learned jurist whose 
reports, opinions, and writings have shed so much light 
upon the jurisprudence of this state. The book was 
received, upon its publication, with the greatest favor, 
and has had, perhaps, the largest sale, in the state for 
which it was written, of any law book ever published. It 
is, indeed, a true vade mecum for the justice and the jus- 
tice’s court practitioner; and the instances are not few 
where lawyers in remote country places have practiced 
their lives long on no larger library than a copy of the 
revised statutes and another of “ Cowen’s Treatise.” 

The great changes made in the law by the revised stat- 
utes rendered a second edition necessary, and the work 
was well preformed by Sidney I. Cowen, ason of the 
author, who inherited his father’s ability and industry. 
In that edition the arrangement of the original work 
was substantially followed, but large additions were 
made to the text, and the references were brought up to 
that date. A third edition was afterward published, but 
as our attention has never been called to it, we cannot 
say how it differed trom the preceding. 

The code of procedure rendered a great deal of law, 
excellent in its day, obsolete, and the “ Treatise” did not 
escape. As a book of practice much of its learning 
became useless; as a general elementary treatise its whole 
arrangement became meaningless, for its expositions o! 
the law were classified under the names of the forms of 
action abolished by the code. A fourth edition was pub- 
lished in 1856,in which the work was rewritten by Mr. 
Wiliam Tracy, and adapted to the changes made by the 
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code. In this edition the two volumes of Mr. Sidney I. 
Cowen were reduced to one, by leaving out those por- 
tions which had become obsolete, and references were 
made to the then recent cases. 

In this edition Mr. Kingsley has made sufficient addi- 
tions to the text to justify him in embodying it in two 
good sized volumes. He has proposed to himself a labo- 
rious task, that of not only noting the changes in the law 
of this state, and the decisions since 1856, but of adapting 
the work to the diverse laws of the other, and especially 
of the western, states. And, it seems to us, that this dif- 
ficult task has been well performed. We have not com- 
pared these volumes with the fourth edition, to see pre- 
cisely where the present editor has made additions to the 
labors of his predecessors, but the frequent references to 
statutes of this state, passed since 1856, to late decisions 
of our courts, and to the statutes and decisions of other 
states, show that the editor does not claim too much 
when he asserts that the work has been “ honestly, care- 
fully, and laboriously executed.” 

We can heartily recommend this book tothe profession 
and the public, believing that it will continue, in the 
future as in the past, to do more than any other work to 
aid the student and popularize the law. 


—_——_+~>e—__ 


ANNUAL MEETING OF THE NEW YoRK BAR ASSOCIA- 
TION.—The Bar Association held its annual meeting on 
the evening of the 16th inst, The treasurer, Albon P. 
Man, reported that the receipts of the general fund were 
$35,342.05; expenditures, $32,257.45; balance, $3,084.60; re- 
ceipts of the library fund, $10,821.83; expenditures, 
$9,733.07 ; balance, $1,091.76; total funds on hand, $4,175.36. 

The library committee reported, through Mr. Gerry, 
that the library now contains 4,000 books, and that it had 
received, among other gifts, a complete collection of the 
civil law and the state trials. A resolution of thanks 
was passed to Nelson J. Waterbury, who presented to the 
library the Justinian Code in Latin and French, and the 
Code Napoleon, with all the additions made thereto. Ten 
new members were elected. The election of officers for 
the ensuing year resulted as follows: President, William 
M. Evarts; Vice-Presidents, Samuel J. Tilden, James W. 
Gerard, John Slosson, Edgar S. Van Winkle, William E. 
Curtis; Treasurer, Albon P. Man; Corresponding Secre- 
tary, William Allen Butler; Recording Secretary, Augus- 
tus R. Macdonough. The President re-appointed, with 
one exception, the committees on amendment of laws, 
on the judiciary, and on grievances. 


—_— lly © © <> 0 Se 


Tue Common LAW. — We live in the midst of the com- 
mon law; we meet with it when we wake and when we 
lie down to sleep, — when we travel and when we stay at 
home. It is interwoven with the very idiom that we 
speak; and we cannot learn another system of laws, 
without learning, at the same time, another language. — 
Du Ponceau, 

——_s--~- o-oo —_—__—_ 

THE UNCERTAINTIES OF JUSTICE.—After all the cer- 
tainty and rest that can be given to points of law, by 
either legislative interposition or the authority of prece- 
dents, one principal source of disputation, and into 
which, indeed, the greater part of legal controversies 
may be resolved, will remain, ly, the petition of 
opposite analogies. .. . . It is by the urging of these differ- 
ent analogies that the contention of the bar is carried on; 
and it is in the comparison, adjustment, and reconcilia- 
tion of these with one another, in the discerning of such 
distinctions, and in the framing of such a determination 
as may either save the various rules alleged in the cause, 
or, if that be impossible, may give up the weaker analogy 
to the stronger, that the sagacity and wisdom of the 
court are seen and exercised.— Paley. 








PROFESSIONAL DUTIES. — From the opening lecture 
of the New York University Law School, delivered 
by Mr. A. Oakey Hall, on Friday evening last, we 
make the following extract : 


“ The law student should be taught that though many 
of his studies grow out of the misfortunes, the errors, 
and the vices of mankind, the great object of his profes- 
sion is not, as is supposed by many without, and some 
within, its pale, to derive weulth or livelihood from those 
evils, but to mitigate and correct them. He should also 
be informed that the display of rare ingenuity or of 
great intellectual power, in forensic discussions, is by 
no means the most useful of professional labors, On the 
contrary, he should be instructed that it is an important 
and very honorable part of the business of a lawyer, by 
his learning, skill and sound advice, to aid his fellow- 
citizens in the correct transaction of their affairs, in the 
solution of difficult questions without resort to litigation, 
and in the amicable settlement of angry controversies. 
Above all, he should be impressed with the conviction, 
that, in conducting such legal proceedings, either in or 
out of court, as may be necessary to the interest of his 
clients, he is called to the high dignity of ministering in 
the sanctuary of justice, and that it behooves him to 
come to the altar ‘ with clean hands,’ and ‘a pure heart’ 
—that frankness and integrity toward his antagonists 
are perfectly compatible with the manly support of the 
rights of his employers; that chicanery and artifice are 
not only in the long run injurious to professional success, 
but utterly inconsistent with the first principles of a 
science whose grand basis is to ‘command what is right, 
and probibit what is wrong;’ and that to form the char- 
acter of a great jurist, it is necessary, first of all, to bea 
good man.” 

———_—» 0 
LEGAL NEWS. 


Hon. Thomas H. King, a prominent citizen and lawyer 
of Rhode Island, died at Pawtucket, on the 2Ist inst. 


W. P. Chilton, formerly chief justice of the supreme 
court of Alabama, died in Montgomery, on the 20th inst. 


Hon. Charles Mason, of Utica, late judge of the court 
of appeals, has been appointed clerk of the United States 
district court and United States commissioner. 


The supreme court of New Hampshire has decided that, 
to deprive a deserter of his right to vote, the fact of his 
desertion must have been proved before a court-martial. 


The Chicago courts, last year, commenced 8,872 suits, 
and disposed of 7,947. There were 858 suits for divorce — 
averaging sixteen and a half every week. 

Robt. C. Bellville has been appointed clerk of the United 
States district court for the district of New Jersey, vice 
E. Mercer Shreve. 


The South Carolina legislature are trying Judge Ver- 
non, of the seventh circuit, on eight articles of impeach- 
ment, six of which charge drunkenness, 


The Erie railway had in its employ, in 1868, no fewer 
than forty lawyers, and its litigations during that time 
cost it, in counsel fees alone, more than a third of a mil- 
lion of dollars. 

The house of representatives has adopted the amend- 
ment, agreed to in committee of the whole, and noticed 
by us last week, increasing the salaries of the judges of 
the supreme court to $8000, with $500 additional to the 
chief justice. 

G. M. Ford, of Chicago, who was appointed as a judge 
in Wyoming territory, by President Johnson, is supposed 
to have committed suicide at Vancouver, as some papers 
which he left indicate that he intended to drown him- 
self. He was seen walking ona wharf on the morning 
of the 13th inst., and has not been seen or heard of since. 
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THE DUTIES AND RIGHTS OF COUNSEL, 





CORRESPONDENCE BETWEEN SAMUEL BOWLES AND 
DAVID DUDLEY FIELD. 

We have had in our possession for some time a copy 
of the following correspondence, but were not at lib- 
erty to publish it. It having, however, been made 
public hy some of the newspapers, the injunction to 
withhold it has no longer force. 


NEw York, Dec. 27, 1870. 


Dear Sir,—I address you thus, taking it for granted 
that the scurrilous attack upon me, in the form of a 
letter published in a late number of the Springfield 
Republican, was inserted without your consent or 
knowledge. 

Allow me to call your attention to this attack, and 
to ask you for a public disavowal of it. 

I did not see it till this morning, when a friend 
showed it to me in yesterday’s New York Times. 
The Times I do not mind, for it is the weak and 
wicked “sound and fury, signifying nothing,’ of 
three or four renegade Englishmen, but the Spring- 
tield Republican Ido mind, Your relations with me 
make me believe that you would not willingly lend 
its types to abuse me, and your relations with others 
make me also believe that you would not knowingly 
consent to its degradation. 

Yours, very truly, 
DAVID DUDLEY FIELD, 
SAMUEL BowLeEs, Esq., 
Springfield Republican, ete. 


THE REPUBLICAN, } 
SPRINGFIELD, Mass., Dec. 29, 1870. 

My Dear Sir,—I did not see the letter about the 
New York lawyers, in which occurred the paragraph 
offensive to yourself, until after it was published in 
the Republican; nor did I read it, indeed, until since 
the receipt of your letter. I regret very much that it 
did not do fuller justice to the qualities that have won 
for you the position, which the letter assigned, of the 
leader of the active members of the New York bar. 
And I am especiaily mortified and indignant that the 
line concerning your personal qualities, or rather the 
supposed opinion of your brother lawyers in regard 
to them, should have appeared in a paper under my 
control. Whether any or all of your associates think 
you “avaricious” or “mean,” is a matter I know 
nothing about; but their judgment to that effect 
would not, knowingly by me, have found expression 
in the Republican. But as to the general judgment 
concerning your professional association with notori- 
ous parties, with generally conceded corrupt schemes, 





and the effect of them upon your professional stand- 
irig, I should not have changed the character of the 
letter, though the wording of it is not exactly to my 
taste. Whether right or wrong, I think there is but 
one feeling among your old friends in Western Mas- 
sachusetts on this subject, and that is one of mingled 
sorrow and indignaticn at your professional associa- 
tion with Fisk and Gould and their desperate schem¢s, 
I inclose an editorial paragraph in the Republican, a 
few days since, expressive, I think, of this common 
feeling. The judgment would have been rendered 
earlier, and, I think, made more condemnatory, but 
for the long-time pleasant personal relations between 
myself and your family. I shall be quite willing, if 
you desire it, to express the Republican’s regret at 
the appearance in its columns of the peculiarly per- 
sonal portion of the letter in question; but I could 
not conscientiously do it without repeating anew, in 
the most positive form, its condemnation of those 
professional associations which are made the subject 
of criticism in the same paragraph. I inclose to you 
also a full copy of the letter in which the offensive 
paragraph occurred. It is one of a series of letters 
from a young man, in whose integrity and intelligence 
I have every reason to confide, and who, Iam sure, 
had no personal motive to especially misrepresent 
you. It would evidently seem, however, that he had 
gathered his information and formed his judgment 
from those who are inimical to you. 
I am, Sir, 
Yours, very truly, 
SAMUEL BOWLES. 
Davip DupDLEY FIELD, Esq., 
New York City. 


NEw YORK, December 30, 1870. 


Dear Sir,— Your letter of the 29th, in answer to 
mine of the 27th, was received this morning. The 
disavowal of any knowledge of the offensive letter, 
till after its publication, and the expression of your 
regret for its omissions, and of your mortification and 
indignation for some of its expressions, are very well ; 
and if you had stopped there, I should have had 
nothing more to say. But when you add, that “as to 
the general judgment concerning’’ my “ professional 
association with notorious parties, with generally con- 
ceded corrupt schemes, and the effect of them upon” 
my “ professional standing,’ you “should not have 
changed the character of the letter,” and send me, 
besides, a most offensive editorial paragraph previ- 
ously published, saying of it that “the judgment 
would have been rendered earlier,” and, you think, 
“made more condemnatory, but for the long-time 
pleasant personal relations’? between yourself and 
my family — when you add these expressions to your 
disclaimer, I am amazed and indignant. 

Do you not mistake your own position as well as 
mine? What gives you, sitting in private and writing 
anonymously, authority to render “judgment” upon 
me? Iam not disputing your right, as a collector of 
news, to publish any facts concerning any body; but 
you have, certainly, no greater right to publish your 
opinions respecting the character or conduct of a pri- 
vate person, than you would have to publish them to 
his face in a private company; and you must know 
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that you would not have ventured to say what is con- 
tained in that paragraph to my face, in any company 
whatever. Itsecms to be imagined, in some quar- 
ters, that, as soon as one can get the control of types 
and write anonymously, he may publish whatever 
he pleases about whomsoever he will. For many of 
the conductors of the public press I have great respect, 
as for intelligent, cultivated, larze-hearted men; but 
there are others, as you must know, who are “ hostes 
humani generis,’ and who evidently fancy that, as 
soon as they can fill the columns of a newspaper, they 
may put off the character of gentlemen and take on 
that of ruffians. Such, I hope, is not your opinion ; 
it certainly is not mine. 

So much for your position; now for myown. You 
assail me for what you call my “ professional associa- 
tion with notorious parties, with generally conceded 
corrupt schemes,.”’ Your meaning is cloudy, and Iam 
not sure whether it be that I have a professional asso- 
ciation with notorious parties who have “ generally 
conceded corrupt schemes,”’ or a professional assovia- 
tion with notorious parties and also “ with generally 
conceded corrupt schemes.’”’ You may take which- 
ever meaning you please. If the latter, I must ask 
you to state what “generally conceded corrupt 
schemes” I have a professional association with. If 
the former, then the complaint isof my “ professional 
association with notorious parties,’ having “ generally 
conceded corrupt schemes,”’ by which I suppose you 
mean that I have a “ professional association”? with 
Messrs. Gould & Fisk, and that they have “ generally 
conceded corrupt schemes.’”’ Now, I will not stop to 
argue with you whether they have ‘‘ conceded” that 
they have corrupt schemes in view, or whether, with- 
out any concession on their part, it is true in point of 
fact that they have them. My place to discuss that 
question is in court, and not before you. But assum- 
ing, for the sake of the argument, that they have, I 
must ask you what you mean by “ professional asso- 
ciation.” Is it giving them legal opinions and arguing 
eases for them in court? Or, is it something else? If 
it be something else, I must ask you whut that some- 
thing is, as Ido not know. Ifit be only giving them 
legal opinions and arguing cases for them, all that I 
need say is, that I have done not only what I had a 
right, but what I was bound, todo. If, in giving an 
opinion, I have perverted or misunderstood the law, 
point out the instance, and I will admit myself wrong. 
If, in arguing a cause, I have suppressed evidence or 
misled the court, point out an instance of that, also, 
and I will again admit myself wrong. I deny that I 
have done any one of these things, in any one instance. 
If you say I have, mention the instance, or admit 
yourself a false accuser. 

You must remember that a lawyer, who is denied 
the shelter of his professional character, is necessarily 
put to great disadvantage. His communications with 
his clients are confidential. He cannot, in most cases, 
say what advice he has given, because he cannot dis- 
close the information which his client has given him. 
In that respect his lips are sealed. But if I cannot 
tel. you now what advice I have given, I am, I sup- 
pose, at liberty to tell you what I have not been con- 
sulted about; and, availing myself of this liberty, I 
say to you, that I have never been consulted before- 





hand about the management of the Erie Railway com. 
pany, or the issue of any of its stock or bonds, or the 
payment of any dividend to any stockholder or class 
of stockholders, or about what is known as the Erie 
classification bill, or about the gold operations of 
1869, or any of the private transactions of Messrs, 
Gould & Fisk, or ether of them, or about any transac. 
tion whatever of this company, or these gentlemen, 
to which, so far as I now recollect, any exception has 
been taken. If you think there is any defect in the 
comprehensiveness of this statement, you may ques- 
tion me to your heart's content. My son has shown 
me the copy of a letter which he wrote you after mine 
was sent, and which [ should think would satisfy the 
most prejudiced person. But you must judge for 
yourself. I have no favor to ask, and can afford to 
wait. 

The article in the Westminster Review, to which 
you refer, is, so far as I am concerned, a tissue of mis- 
representations. It was written, doubtless, by an 
American, and, I think I could show, for sinister 
purposes. You should know that lawsuits of great 
magnitude are depending, which that article is well 
suited, and probably was designed, to affect. If these 
suits were pending in England, the publication of the 
article would, for that reason, be punishable as a con- 
tempt of court. Here, if a public opinion can be cre- 
ated which shall influence juries or judges to decide 
in favor of those who write, or pay for, or inspire, this 
and the like articles, a great deal of money may be 
made. Do you understand this? 

The storm of abuse that is poured upon meis really, 
however designed, an attack upon the independence: 
of the bar. Such abuse of an advocate is not a new 
thing in the world. They who hate a client fancy, in 
their folly, that, if they can frighten his advocate, 
they may destroy the client, not reflecting that they 
would thus weaken their own security. When En 
kine, defending Thomas Paine, rose to address the 
jury, he said: *‘ Every man within hearing at this 
moment, nay, the whole people of England, have 
been witnesses to the calumnious clamor that, by 
every art, has been raised against me. In every 
place where business or pleasure collects the public 
together, day after day, my name and character have 
been the topics of injurious reflection.’ ‘And for 
what,’’ he asked; and, thereupon, replied, that it was 
due to the fact that he had not shrunk from the dis 
charge of a duty, “which no personal advantages 
recommended, and which a thousand difficulties 
repelled.’’ Then he boldly vindicated himself, say- 
ing, “I will forever, at all hazards, assert the dignity, 
independence and integrity of the English bar, with- 
out which impartial justice, the most valuable part 
of the English constitution, can have no existence.” 
Do not mistake me by supposing that I am likening 
myself to Erskine, or my clients to Paine, I am 
stating a principle in better terms than I can stateit 
myself. I am not insensible to the respect of my 
fellow men, and, especially, of my fellow members 
of the bar, who are in the main a noble but much 
calumniated body of men; but I value still more my 
own self-respect, and, if I were to be driven ly 
clamor, or by any means whatever, short of absolute 
force, to abandon my clients, I should lose my: self- 
respect. That I will not do, be the consequences whal 
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they may. I am resolved, that, so far as I am able to 
effect it, my clients shall be judged according to the 
law of the land. I shall, whenever I speak for them 
in the courts of the country, stand between them and 
popular clamor, just as I would stand between them 
and power, if they were menaced by power of any 
kind, monarchical or republican, 

I have never cared for popularity. I have met 
many a scowl in my day;—as when I defended the 
fugitive slave, or when I inveighed against arrests 
without legal warrant, under color of the war power, 
or when I denied the legality of test oaths, or argued 
against the constitutionality of the military govern- 
ments in the south, 

Do not imagine that, in fulfilling my duties as 
advocate, I mean in any manner to abet or justify 
what I think wrong. You, of all men in the world, 
ought not to think so. You know, or should know, 
that after your arrest, which, however provoked, I 
did not approve, I set myself to prevent a similar act 
in the future; that I drew an amendment of the code 
of procedure to effect that object, and urged it upon 
the legislature, and that, after having failed in my 
effort the first year, I renewed it the next, and finally 
got it as it now stands, in these words, appended to 
section 186: ‘* The defendant may give bail, whenever 
arrested, at any hour of the day or night, and shall 
have reasonable opportunity to procure it before 
being committed to prison.” 

After what has passed, you must judge for your- 
self whether you will publish any and what disclaim- 
ers. You may publish this correspondence if you 
please. I should think you would consider it fair to 
doso. If you do not, I shall think myself at liberty 
to publish it, unless you object. And if, hereafter, 
you publish, in your own name or anonymously, 
any thing else concerning me, I have to ask that you 
will send me a copy, and that you will give equal 
publicity to any reply I may make. 

Very truly yours, 
DAVID DUDLEY FIELD. 
SAMUEL BowLEs, Esq., 
atditor of the Springfield Republican. 


THE REPUBLICAN, 
SPRINGFIELD, Mass., Jan. 3, 1871. § 

Dear Sir, —Of course I could not expect that my 
explanatory note of the 29th would satisfy you. Had 
it been possible, to my own sense of truth and jus- 
tice, to have stopped short at the point that you say 
would have satisfied you, the imperious tone of your 
first note would have forbidden it. But I did not 
suppose that you would be surprised at my opinions. 
Ihave found them so common among gentlemen of 
all professions, and especially among gentlemen of the 
bar in this state; they have been so often expressed 
in the independent press of the country, that I had 
supposed you were familiar with their popularity, 
and had ceased to be surprised, if not annoyed, by 
their utterance. 

Of course I cannot accept the limitations which you 
put upon journalism. The gathering and publication 
of facts is but one part of its vocation. To express 
opwions is a higher and larger share of its duties. 





The conduct of public men, before the public, is the 
legitimate subject for their discussion. The lawyer 
before the court, as the minister in his pulpit, the 
executive in his chair of state, and the legislator in 
his hall of assembly — all these are alike public men, 
and their conduct, in their public vocations, the 
proper theme of both journalistic report and discus- 
sion. Nor is such arraignment the province of the 
press alone. Without invading the sanctities of 
private character, or the courtesies of personal life, 
reason and the habits of civilization give to every 
man the right to arraign and discuss the public or 
professional conduct of his fellow men. The poli- 
tician on the stump discusses his fellow politicians, 
The minister in his pulpit summons his fellows for 
inconsistency, or unreason, or infidelity. So the 
lawyer arraigns his fellow lawyers in court or in 
public gathering. And each, too, crosses the line of 
his own profession, and disputes the conduct of men 
of the other professions. There is no court more 
thoroughly established than this of public opinion, 
and no right more finally settled, or more largely 
improved, than this of the free discussion of the 
public and professional conduct of all our fellow 
men; and I am surprised to find you disputing it. 
Thus, however mortifying and trying it may bave 
been to yourself, there certainly was no invasion of 
the proprieties of private life, no outrage upon the 
decencies of the occasion, when, at a public gathering 
and entertainment of the bar of your own native 
county of Berkshire, last week, a distinguished 
citizen of the county, now in public life, alluded to 
your professional conduct in the same spirit, if not 
in like terms, to those which in the Republican have 
aroused your “amazement” and provoked your 
“indignation.” 

You are more fortunate, I trust, in the statement of 
your own position. That, certainly, is entitled toevery 
possible respect; and I have neither the disposition 
nor the power to criticise it in detail. I have “ walked 
backward with averted eyes” through much of th® 
history of your professional association with those 
notorious clients who have dragged down your profes- 
sional fame. And I cannot measure the precise extent 
or character of the services you have rendered them. 
I can only say, my judgment has been formed from 
the general observation of your name in connection 
with their most desperate causes, and with some of 
the more extraordinary proceedings which have been 
had in their behalf in the New York courts, as well as 
from the testimony of some of the local public journals 
and of prominent members of your local bar, as, like- 
wise, further, from gentlemen of your profession in 
this State, all of whom would, naturally, watch the 
details with greater closeness and discrimination than 
either my ability or inclination allowed, I am glad 
that you are able to satisfy yourself of the propriety 
of your conduct. I hope you may be able to satisfy 
your friends, your profession, and the public. But 1 
must tell you frankly, that if you are right, they are 
widely and deeply wrong, and you are one of the 
most misunderstood and best abused men in the 
country. 

It certainly will be a satisfaction to your personal 
friends to know that you were not associated, in 
advance, with those most notorious and audacious 
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proceedings of your distinguished clients which you 
have catalogued. But may it not be said, that, while 
those proceedings were initiated and advanced to 
more or less of achievement without your knowl- 
edge, they had more or less of your ability, and of 
your services, in maintaining and defending them 
and their results, when disputed in the courts? Is 
there not such an offense, known to the laws, as that 
of being accessory after the fact? And does it not 
often rise to a degree of responsibility and guilt 
nearly or quite equal to that of the origination and 
execution ? 

The province of professional duty to causes and 
clients, is, I believe, an open question among lawyers 
themselves. Even the principles of it have never 
been stated to general acceptance, but it is much 
easier to agree upon a principle than to decide upon 
practice under it. Perhaps none would dispute the 
statement of Erskine. Certainly, posterity honors 
him for the defense of a man who was arraigned fpr 
opinions on abstract questions, But your clients, for 
whom you have incurred deep responsibilities and 
dared professional dishonor, are no martyrs to opin- 
ions, and are not arraigned for a bold adherence to, 
and publication of, unpopular principles. Their 
offenses are against the peace and integrity of busi- 
ness. They have achieved and hold possession of a 
railroad, by means little short of robbery itself. They 
have sought, for mere purposes of personal aggran- 
dizement, to corrupt the very head of the nation. And 
they have, with like purposes in view, brought tem- 
porary disorder into the financial condition of the 
country, and spread ruin, with a wanton hand, among 
its people. It is in assisting or defending these men 
in such plans, and in such operations, in borrowing 
the forms and technicalities of law to sustain them in 
their position, or to screen them from justice; it is 
in lending your great ability and your legal knowl- 
edge either to the concoction or the defense of gross 
schemes of stock speculation, or railroad and business 
aggrandizement, at the expense of innocent parties 
and the public; it is in interposing yourself and your 
professional services between men whom the nation 
supposes, rightly or wrongly, aye, believes, with a 
faith that cannot be readily shaken, are men of public 
corruption and men of business dishonor; between 
such men and their dispossession of their ill-gotten 
gains and powers, and the relief of-the business of the 
country from their paralyzing control and corrupting 
example,— it is for acts and influences like these that 
you have been arraigned before the public, and that 
not only professional, but popular, opinion sits in 
judgment upon you. 

I beg you, as one who has long honored your family, 
who takes pride in its association with his own part 
of Massachusetts, and in the distinguished services of 
its members to education and religion, to commerce 
and to civilizationin every form; as one who has hada 
pride in your own professional attainments, and your 
own wide reputation,— to make haste and do what is 
still possible to retrieve your character from these sus- 
picions and these judgments. If they are all false, it 
is quite time that the public mind was disabused. If 
there is any degree of truth in them, let it be reduced 
to the lowest possible element. 








— —— = - = 


I did not dream, in writing my first letter, that there 
would ever be any call or motive for the publication 
of our correspondence, or, indeed, for its continuance 
beyond that. But Iam quite willing, if you desire it, 
that any or all of my letters shall be published in con- 
nection with your own. Ido not care to appear be- 
fore the public as the personal champion of a cause 
which I am so inadequate to represent ; and I would, 
therefore, prefer to leave with you the responsibility 
of any publication, At the same time, in view of 
your demand, I may conclude it is my duty, as I 
retain the right on my own responsibility, to publish 
the entire correspondence, 

Iam, sir, yours, very truly, 
SAMUEL BOWLES, 
Davip DuDLEY FIELD, Esq., New York. 


NEw York, Jan. 5, 1871, 

Dear Sir,—Your letter of the 3d inst., received this 
morning, seems to have been written for publication, 
and is filled with as much general disparagement as 
could well be got into so many pages, without stating 
a single fact, from which lawyer or moralist could 
form an opinion, except the fact that the clients to 
whom you refer are, as you say, bad men. To give 
this as a reason for not defending them is equivalent 
to saying that the saints must have a monoply of 
lawsuits. If asaintsuesa sinner, the sinner shall not 
be defended. If it should happen that a saint wrongs 
a sinner, the sinner cannot sue the saint. This is 
putting your case in a more palpable form than has 
occurred to you, perhaps, but I think it is essentially 
your position. Were you, however, to change it, and 
say that you make no question of parties, but of 
causes, and that a lawyer should never engage on the 
wrong side of a cause, I must ask you what is to be 
taken beforehand as the test of wrong? If the lawyer 
were omniscient and the judge infallible, if all the facts 
on both sides and all the law could be known from 
the beginning, then, indeed, the lawyer would be justi- 
fied in saying toa client, I will not assist you. Butin 
the present condition of humanity, facts are often mis- 
understood, the law often mistaken, and one court 
frequently pronounces right what another court has 
pronounced wrong. In this state of things, I know no 
better general rule than this: that the lawyer, being 
intrusted by government with the exclusive function 
of representing litigants before the courts, is bound to 
represent any person who has any rights to be asserted 
or defended. Ifa person has no rights, the lawyer is 
not bound to assist. If he has any rights, the lawyer 
is bound to see them respectedif he can. Let me apply 
this rule to your case and that of my clients, You 
were guilty of a gross libel on one of them, for which 
youshould have been severely punished. Was it un- 
lawful for a lawyer to defend you? Suppose them, 
on the other hand, to be guilty of all the wrongs you 
charge them with, have they still no rights? Ifa 
ruffian beats one of them in the streets, may he be 
sued for it? If he utter a falsehood concerning them, 
may he be prosecuted? Or suppose one who has 4 
spite against them to buy a share or two of stock in 
the Erie Railway Company, for the purpose of harass 
ing them with a lawsuit, is it lawful to defend them 
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against such a suit? Or suppose a speculator, who 
has sold stock on time, to bring a suit, for the purpose 
of affecting the price, may such a suit be resisted? 
Or suppose an enemy, unwilling to take the responsi- 
bility himself, puts forward a third person to bring 
suits against them, and keep them in continued liti- 
gation, for the gratification of revenge, are these suits 
to go on withont resistance? Or suppose them to 
have enough of the stock of a corporation to give them 
the majority at an election, and the managers to man- 
ufacture secretly new stock to overcome their major- 
ity, using the property of the company to pay for it, 
and making away with the books to complete the 
secrecy, must the wrong be acquiesced in, and redress 
by the courts given up? Or suppose still further, 
that actions are brought against them for damages on 
alleged sales of gold, which they say they never 
bought, is it unprofessional to put in their answers 
and try the causes forthem? These are not imaginary 
cases. They are mostly real cases, for engaging in 
which I am assailed. And you, smarting under a 
sense of personal grievance, look on with distorted 
vision, and applaucthe assault. - 

Let us look at the question from another point of 
view. It is lawful to advocate what it is lawful to do, 
Would you have a judge decide against these men 
because he thinks them of bad repute, or of bad lives, 
or of evil example? What would you think of him, 
if, in pronouncing judgment, he were to say: I do 
not think the proof sustains the charges of this com- 
plaint, but the defendants are outraging decency and 
corrupting justice, and I shall decide against them! 
Nay, suppose you were a juror trying one of the suits 
for damages on alleged gold contracts, would you vio- 
late your oath and find a verdict against them, con- 
trary to the evidence, because they “ have sought, for 
mere purposes of personal aggrandizement, to cor- 
rupt the very head of the nation,” or because “ they 
have, with like purposes in view, brought temporary 
disorder into the financial condition of the country, 
and spread ruin, with a wanton hand among its peo- 
ple?” Of course, you answer that you are not a 
knave, or a dog, that you should do this thing. But 
how, in the name of all that is reasonabie, are you to 
be informed of the real case before you if nobody 
may explain it to you? How is the evidence to be 
forthcoming if they cannot have the aid of the law in 
obtaining it? How are they to get the facts fairly 
before you, if they are denied the privilege of counsel? 

You should not answer me like a sentimental school 
girl, by talking about walking “backward with 
averted eyes,” or by uttering the politician’s slang 
about my being “one of the most misunderstood and 
best abused men in the country,” as if that had any 
th'ng to do with the question between us; but you 
should have given me facts and reasons. Instead of 
doing so, you have dealt me a volume of vituperation. 
Let me tell you that you had -better at once confess 
yourself wrong, and accept the theory that the law- 
yer is reponsible, not for his clients, nor for their 
causes, but for the manner in which he conducts their 
causes. Here I admit the fullest responsibility. I 
do not assent to the theory of Brougham, that the law- 
yer should know nobody but his client. I insist that 
he should defend his client per fas, and not per nefas. 
By this rule I am willing to be judged. That was 








the point of my letter to which you have given no 
answer, but the general one, just mentioned. You can- 
not escape in this way. You have ventured to arraign 
my professional conduct. I repel your charge, and 
challenge you to specify an instance. You fail to 
specify any, but say public opinion is against me. 
That may be so, or it may not be so. I will not stop 
to discuss the question with you. You do not advancea 
step by declaring, never so confidently, that you think 
so or Say so, because somebody else, or all men else if 
you please, think soor sayso. That will not do; you 
must go further, or submit to be branded as a libeler. 

I need scarcely say more. My views of your rights 
and duties as the conductor of a newspaper have been 
already set forth, and I need not reiterate them. The 
Berkshire entertainment I never heard of before,,and 
shall say nothing about it till I can learn what was 
said and who said it. I will not stop to comment upon 
your inconsistency. You applaud Erskine. Yet he 
defended a man who was believed by nearly the whole 
people of England to be undermining the foundations 
of all religion and all morality, aiming to subvert the 
throne, and blot out the name of God. All .that 
Messrs. Gould & Fisk are charged with is as nothing, 
in quality or in consequence, compared with what he 
was charged with. His advocate was denounced, 
hunted, dismissed from office, for defending ,him, 
Now you say “ posterity honors him for the defense.” 

The prevalence or unanimity even of public opin- 
ion is quite foreign to our controversy. I should hope 
that you are mistaken; but whether reproached or 
not, I am confident that I have not deserved reproach. 
Perhaps ny knowledge of professional opinion is as 
good as yours. I have certainly one test of it that 
you have not, and that is the experience of the Erie 
office. In answer to my inquiries made to-day, I am 
informed, that within the last three years the present 
managers of the company have employed many.law- 
yers of the highest repute in New York, New Jersey, 
Pennsylvania, Ohio, Illinois, Missouri, and even Mas- 
sachusetts, and that not, in a single instance, has a 
retainer been refused. I do not believe there is alaw- 
yer in the United States who would to-day refuse it, 
In nearly every litigation in which I have been con- 
cerned for them, I have been associated with the most 
respectable and eminent counsel. Indeed, in almost 
the only bona fide suit ever brought against the pres- 
ent managers, for most of the rest have been what I 
should call filibustering expeditions, the defense is 
conducted with the counsel and co-operation of the 
foremost lawyer, not only of Massachusetts, but of 
all New England. 

In conclusion, I have to say, that I haye discussed 
these questions on your own assumption, that my 
clients are all that you charge them to be. It should 
seem scarcely necessary to add, that the assumption 
is taken only for the sake of the argument. If they 
are justly chargeable with what is alleged against 
them, that will be made known when the cases are 
tried, and then, as at all times, I shall hope to act, as I 
think I have hitherto acted, according to the best 
lights I have, the part of an upright lawyer and honest 
citizen. 

Your ob’t serv’ t, 


DAVID DUDLEY FIELD. 
SAMUEL BowWLEs, Esq. 
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STATUTE REVISION AND CODIFICATION, 


Statute revision and codification are subjects at 
present exciting unusual interest, both in this coun- 
try and in England. We have recently published 
several articles on the subject of codification, includ- 
ing Mr. Field's valuable communication to the Cali- 
fornia bar; and, also, a portion of the first report of 
the statute revision commission of this state. The 
plan for the revision of the statutes, as set forth in the 
latter document, is one that challenges attention and 
discussion, as also do the views of Mr. Field as set 
forth in his letter. In connection with these articles 
and the report, our attention has been called to an arti- 
cle published in the Legal Observer, some years since, 
on the subject of statute revision and codification, 
from the pen of the Hon. Joseph Neilson, now one 
of the judges of the city court of Brooklyn, and in 
which are very ably presented some of the arguments 
against codification. Some of these arguments mili- 
tate quite as strongly against the plan adopted by the 
revisers. We may as well remark, in limine, that our 
own opinions are in favor of codification; but the 
question is a broad one, and deserves discussion, pro 
and con. As the cbject of this journal is discussion, 
and not the annunciation of opinions ex cathedra, we 
quote a portion of Judge Neilson’s article, as follows: 

The revision of our statutes did much good, and 
much evil. That good and that evil abide with us 
still, working out their influences upon our system. 
So far as the work was one of mere revision, it was, at 
once, important and valuable, An attempt was made, 
however, to devise new rules, and tu codify, with those 
rules, portions of the common law; and, in other 
instances, to abrogate that law and frame a better. 
The few chapters, which contain the result of that 
experiment, were framed with great care and skill, 
but, nevertheless, are intricate and of doubtful utility. 
It is true that many artificial and arbitrary rules 
were abolished; principles, which had traveled down 
to us from the feudal ages, gave way to principles bet- 
ter adapted to the spirit of our times and of our insti- 
tutions; some antiquated follies were dismissed; 
some scholastic mysticisms were made intelligible. 
It is true, also, that the revisers did all that disciplined 
and instructed intellects could, at the time, to reform 
the abuses, simplify the abstruse refinements, and 
enlighten the impalpable distinctions which had so 
long abounded. 

But many of the subjects handled bade defiance, 
from their very nature, to all attempts at elucidation. 
The pen of man never has been, never will be, com- 
petent to state the wording of a statute so clearly as 
to tolerate but one construction. The English statute 
of frauds is said to have been drawn by Sir Matthew 
Hale, a man of accurate expression and divinely 
ordered thought. At the close of a century from the 
period when it went into operation, however, the great- 
est uncertainty existed as to many of its provisions, 
Even then, construction was stillin its infancy. With 
this imperfection of language the revisers had to con- 
tend. The consequences have been most disastrous. 
The substitution of one word for another, in our stat- 
ute of frauds, gave rise to a serious course of litigation 
in the various courts, terminating only in that of the 
last resort. At this hour, questions of great import, 





arising out of our statutes of uses and trusts, and 
powers, are, with studious minds, complex and diffi- 
cult. Those statutes have not, as yet, been fully set- 
tled by our courts. Upon some clauses we have val- 
uable decisions; upon other portions doubts and 
queries have been repeatedly evoked, while, not less 
important sections, shrouded from their very birth 
in outer darkness, continue in a repose as undisturbed 
as it is solemn and significant. Ever since the revis- 
ion, the spirit of litigation, encouraged by the uncer- 
tainty of the law, has been abroad ; and the numerous 
cases reported in the hooks, upon the law affecting the 
disposition of estates by wills (without reference to 
cases upon other brauches of the law), would prove 
that the benefits, arising from the revision, have been 
dearly purchased by the people of this state. Nor is 
this all. Much of the valuable time of our courts has 
been, necessarily, given up to the work of mere con- 
struction. In the performance of such duties, judges 
cannot proceed hastily. They are toregard the known, 
or probable intent of the legislature — the reform con- 
templated, and the abuses or defects to be remedied; 
to have constant reference to the law, as it stood before 
the enactments took effect; and, finally, to establish 
such an interpretation as shall answer, not merely for 
a solitary case or a particular period, but for general 
administration, and for allcoming time. To this end, 
there must be much litigation, and each well-ascer- 
tained principle will have its victims. But, though 
defeat may be ruinous to some parties; though suc- 
cess nay be unprofitable to others, the light of so 
many minds must shed illumination; earnest and 
enlightened controversy must perform its appropri- 
ate office ; our most grave tribuna!s must, by a series 
of adjudications, prolonged, it may be, through years 
of learned labor, mature, perfect and settle the system 
before we can approach that stability which shall give 
both security and repose. 

If a single day could, possibly, enable us to devise a 
good system; yet to realize its benefits, to illustrate 
its uses, to determine its application, and to give it 
force and utterance, would be the work of a century, 
The benefits of a legal reform are not to be speedily 
realized; its evils fall upon us suddenly. Time, 
though a necessary interpreter, continues dumb, until 
the conflict of opinion, of argument, of analysis, has 
rendered him articulate and intelligible. Our com- 
mercial and mercantile law was no sudden invention. 
It was not the work of a day, or of one set of minds. 
It came down to us, like a mighty river rushing on its 
sublime course, consistent as truth, the consumma- 
tion of finite wisdom. At its source, that river had 
an humble beginning —a rivulet in the valley, fed 
by tiny fountains from the mountain side; now, it 
scarcely moistens its bed; anon, it meanders so feebly 
that “an infant’s hand” might stop its progress; but, 
joined by other streams, fed by the dews and rains 
of heaven and by unseen springs, it augments its vol- 
ume, widens its banks, deepens its channel, until it 
fills the whole earth. So, in the incipient, the early 
existence of this system, a single maxim obtained 
force, others succeeded; one rule of right formed a 
nucleus around which other kindred rules might 
cling; the necessities of trade originated customs, 
customs ripened into law; a few feeble decisions of 
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courts laid the foundation for others; the wisdom and 
experience of each succeeding generation improved 
upon the wisdom and experience of generations that 
were past; and thus the edifice arose, perfect in its 
parts, beautiful n ‘ts proportions. It has taxed the 
deliberative spirit of ages. The great minds of the 
earth have done it homage. It was the fruit of expe- 
rience. Under such a system, men prospered, all the 
arts flourished, and society stood firm. Every right 
and duty could be understood, because the rules reg- 
ulating each had their foundation in reason, in the 
nature and fitness of things; were adapted to the 
wants of our race, were addressed to the mind and to 
the heart; were like so many scraps of logic articu- 
late with demonstration. Legislation, it is true, occa- 


sionally lent its aid, but not in the pride of opinion, 
not by devising schemes inexpedient and untried, 
but in a deferential spirit, as a subordinate co-worker. 

The reformer who would seek to improve such a 
system, in any material degree, mistakes his voca- 


tion. That task had better be left to time and expe- 
rience. He will often find it impossible to know what 
to eradicate and what to spare, and, in plucking up 
the tares, the wheat may sometimes be destroyed. 
“The pound of flesh’? may be removed, indeed, but 
with it will come, gushing forth, the blood of life. 

It is now seventeen years since the revision of our 
statutes took effect [1848] —a long per:od in the affairs 
of social life ; in the tardy progress of judicial improve- 
ment, it is but yesterday. Yet, with characteristic 
fondness of change, and in the eager pursuit of 
improvement, we have rushed forward, and are, even 
now, in the midst of a legal and judicial convulsion. 

The last few months have brought forth the most 
startling novelties. A new constitution; a judicial 
reorganization — the judges elected by the peo- 
ple. The court of chancery, the supreme court, the 
court for the correction of errors, have been abol- 
ished; and a supreme court, with law and equity 
powers, and a court of appeals, have been established 
in their stead. 

The great merits of this re-organization consist in an 
increase of judicial force, rendered necessary by the 
rapidly augmenting business in the state; and the 
substitution of a court of final resort, with profoundly 
learned judges, for the old one in which laymen and 
mere politicians used to preside. As to the new 
method of appointing judges, it is sufficient to say, 
that the people have proved themselves fully equal to 
that great and solemn duty; they have chosen good, 
sound and practical men. 

One set of commissioners has been appointed to 
revise, simplify, and abridge the rules and practice, 
pleadings, forms, and proceedings of the courts of 
record in the state; and to another has been assigned 
the duty of reducing, into a written and systematic 
code, the body of the law itself. 

It is apparent that these commissioners will find it 
difficult to meet the expectations of the public. The 
progressive spirit abroad is demanding too much. It 
will be satisfied by nothing less than a system which 
shall be, at once, so plain and practical, that “‘ every 
man may be his own lawyer,” and that every honest 
intent and purpose, in regard to the acquisition or 
wwansmission of property, shall be feasible and secure. 

VoL. 3. 





But new and multiplied disappointments are in store 
for the people. Instead of laws so simple that ‘‘he 
who runs may read,” these changes will beget numer- 
ous difficulties, and be followed by many years of 
toil, judicial action, and uncertainty. 

Many of the features in the new constitution were 
designed to be illustrated and carried out by the legis- 
lature. At the first session of that body held after the 
change in the organic law, a formal and complicated 
act was passed, regulating the judiciary of the state, 
and, at a subsequent session, convened within a few 
months, another act was passed for the same purpose, 
Other acts (a numerous progeny !) will doubtless fol- 
low in rapid succession. The end of all this, who 
can tell? 


The gentlemen having charge of the proposed revis- 
ion of our practice have given us some intimation of 
their views. The different forms of actions at law are 
to be called by their proper names no longer. This 
can be of no moment. The present system of plead- 
ing in such proceedings, with all its merits and 
defects, is to be given over to utter perdition. This 
is aserious business, but we trust that a better and 
less technical machinery may be substituted. Sim- 
plicity and certainty should be attained. Indeed, if 
all fictions, including that worst of all fictions— the 
common counts — could be dispensed with; and the 
complaining party be required, in all cases, to state 
the specific matter upon which he relies, the ends of 
justice would, perhaps, be the better attained. But 
any evils which can arise from the experiments 
which may be made in this matter must be trifling, 
in comparison with those evils which may come to 
us from another quarter. 

The commissioners of the code of laws have been 
sitting with closed doors, Their purposes remain to 
be revealed. But we look to their labors with the 
most lively interest, and with deep solicitude. They 
may do some good; they may do immense mischief. 
If important portions of our system be left untouched, 
and where the nature of the subject will admit of 
compression, and where the law consists mainly in 
absolute and arbitrary rules, great caution be ob- 
served, all may be well. But if the law of real 
property is to be measured out in sections — complex, 
and until they may be quickened into life by num- 
berless decisions and commentaries, inarticulate and 
unintelligible ; if the doctrines of the law merchant 
are to be dissected, and the expansive vitality of a 
system, prone to work out its own regeneration and 
improvement, is to be repressed within arbitrary 
limits; if the common law is to be mutilated, and its 
peculiar plasticity destroyed ; if those well-ascertained 
rights and duties which, in a commercial city like 
this, obtain among men, are to inherit a maimed and 
sickly existence from the defective and indefinite lan- 
guage common to declarative acts, few calamities 
that could be brought upon us by our own agency 
would be more intolerable than this, 

You cannot melt down the law of evidence to a 
more digestible form, or by any curt provisions, how- 
ever clearly, or accurately expressed, render a science 
simple, which, in its very nature and essence, is intri- 
cate and metaphysical. Your choicest words will 
become as bones of contention; some things are not 
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possible; some are not expedient. It is idle to expect 
that any set of men, however learned and wise, can 
provide rules for all the exigencies of commerce, or 
anticipate the variety of special cases which may 
arise. It is equally idle to expect that imperfections 
incident to human nature—to the social system; 
evils, fostered by conflicting interests and oft-recur- 
ring differences of opinion, are to be cured by the 
stately resolves of any convention, or the collective 
wisdom of any legislature. 

This purpose of codifying the law should be aban- 
doned as unwise, inexpedient, dangerous. If carried 
out fully, it will unsettle the law, introduce disorder 
where every thing is now certain, multiply the 
suitors who throng our courts of justice, and, for 
years, tie down our judges to the work of mere con- 
struction. The late Chancellor Kent has left us an 
admonition on the subject. Mr. Justice Cowen was 
opposed to all attempts to reduce the law to a code. 
Chancellor Walworth, weighed down by a becoming 
sense of the magnitude of the undertaking, refused 
to sit on one of these commissions. One of our pro- 
fessional brethren,* after having put his hand to the 
plow, has fuinted and turned back. Verily, if the 
work must go on, we hope the commissioners will do 
but little, and that little with care and circumspection. 

The truth is, the plan adopted in regard to both 
these commissions is wrong. Men are appointed for 
a short term, and are required to act on the emer- 
‘gency, with the clamor of an impatient public and an 
impatient legislature continually ringing in their ears, 
whereas they should have been appointed for a much 
longer term. It should, moreover, have been the 
duty of the judges to furnish them, from time to 
time, such suggestions as the experience of the bench 
might warrant; and the commissions should each 
year lay the result of their labors before the legisla- 
ture. Continue this for the next fifty years, if need 
be, but let improvement be general, well-considered, 
and permanent. 


THE BANKRUPT ACT. 


We publish elsewhere the substance of an important 
opinion by Judge Woodruff, relative to liens obtained 
by adverse suits, resulting in judgments and execu- 
tions. 

We have no doubt of its entire soundness, The 
same ruling was made by Judge Hall in Beattie, 
assignee Vv. Gardiner, 4 Bank. Reg. 106, and substan- 
tially the same doctrine was held by the supreme 
court of the United States in Shanahan v. Wherritt, 
7 How. (U. 8S.) 627, under the act of 1841; and Cald- 
well, J. (Arkansas district), in Rison v. Knapp, 4 
Bank. Reg. 114, published since Judge Woodruff’s 
decision, went even farther. 

The principle leads, or may lead, to serious conse- 
quences. Suppose a creditor, held by the opinion of 
the judge (and what one julge holds sufficient another 
might consider insufficient), to have had reasonable 
grounds to believe his debtor insolvent, prosecutes 
his claim to judgment and levy, would he not be pre- 
eluded from proving his claim so as to be entitled to 
a percentage on distribution of the assets of the bank- 
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rupt? It seems harsh to deprive a creditor of a lien 
acquired by adverse proceedings, for many cases may 
exist where the debtor has not committed an act of 
bankruptcy, so that he may be proceeded against as 
such in the federal courts. If a suit be instituted, 
and collection attempted, the creditor loses his claim, 
Between Scylla and Charybdis his hands are literally 
tied. 

It seems to us the profession would be justified in 
demanding a repeal of the law. We knew a case, 
recently, where a debtor gave his creditor a deed of 
his real estate, and bill of sale of his personal prop- 
erty, both of which were hid away in the creditor’s 
safe, not heard of for six months. After that time 
had elapsed the deed was recorded and the bill of sale 
produced. The transaction could not be repudiated 
by an assignee, for the prescribed time for the filing 
of a petition had passed. The proceeding was a moral 
but nota legal fraud upon theact. Superior diligence 
should be rewarded by the courts, and in every other 
instance which occurs to us it is, The only remedy 
against such injustice would seem to be a repeal of 
the act itself. 

> 
CURRENT TOPICS. 

On Friday week Judge Blatchford delivered, in 
the United States circuit court, his opinion in the 
Neil habeas corpus case, growing out of the Casey 
matter, to which we last week referred. In that 
opinion the right of a state court to release, by writ 
of habeas corpus, a minor illegally enlisted into the 
United States service, is denied. The ground for 
this conclusion is, that the act of February 24, 1864 (13 
U.S. Stat. at Large, 10), and the fifth section of the 
act of July 4th, 1864 (id. 380), give exclusive power to 
the secretary of war to discharge minors enlisted 
under the age of eighteen. ‘Some decisions of the 
courts of this state are cited in support of this conclu- 
sion. Of its correctness we have strong doubt. Con- 
cerning the jurisdiction of the state court, we do not 
care at present to express an opinion; but this decis- 
ion goes the length of denying to the federal courts 
all power to act in cases of the kind; and here, we 
respectfully submit, lies the error. 

The twentieth section of the act of February 24, 
1864, provides, ‘‘ that the secretary of war may order 
the discharge of all persons in the military service 
who are under the age of eighteen,”’ etc.; the fifth sec- 
tion of the act of the 4th of July, 1864, provides that 
the twentieth section of the act of the 24th of Feb- 
ruary, 1864, “‘shall be construed to mean that the 
secretary of war shall discharge,” etc. Prior to these 
acts, the power to discharge minors in cases of the 
kind unquestionably existed in the federal courts, if 
not in the state courts, and it seems to us a very clear 
proposition of law, that granting the same power to 
the secretary of war which existed in the courts did 
not, even by implication, repeal or suspend the exer- 
cise of the power by the courts, It, at best, conferred 
on the secretary of war a jurisdiction concurrent with 
that of the courts. 

The writ of habeas corpus is one of the strongest 
safeguards of personal liberty, and the right to it 
ought never to be taken away by linplication. We 
do not think it altogether clear that congress had the 
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power, even if it had the will, to deprive a soldier 
of its benefit, in view of that provision in the consti- 
tution, which declares that “the privilege of the 
writ of habeas corpus shall not be suspended, unless,” 
when in cases of rebellion or invasion, the public 
safety may require it.” However that may be, we 
fail to discover in the acts mentioned any intention so 
to do. In construing these acts, the circumstances 
under which they were passed should not be forgot- 
ten. The privilege of the writ of habeas corpus was, 
at the time, suspended under the act of March 3, 
1863, and the proclamation of the president, and there 
was no authority vested in any one to discharge the 
many boys of tender age enlisted in the army. The 
act of February 24, 1864, was passed to remedy this 
evil, by empowering the secretary of war to discharge 
them. That act, by using the term may discharge, 
left it optional with the secretary todo so or not. The 
act of July 4th was evidently intended to make the 
discharge compulsory. By what sort of logic, then, 
can it be made to appear that these acts, passed to 
meet a particular emergency, effected, by implication, 
arepeal of a great common-law writ of right as toa 
certain class of citizens ? 

Again, Mr. Justice Blatchford decides that General 
Neill was not bound to produce the body of Casey on 
the writ from the state court, basing his opinion on 
the case of Abelman v. Booth, 21 How. (U. 8.) 506. 
While this conclusion may be right, it is not sus- 
tained —to our thinking—by the authority cited. 
That case is an authority only to this extent, that a 
person in custody on the process of a United States 
court, or of a judicial officer, cannot be discharged 
upon a habeas corpus by a state judge. There the 
prisoner was in custody on the legal process of a com- 
petent tribunal, and no other court could interfere to 
take the prisoner fromits custody. This case is essen- 
tially different, and in nowise controlled by that 
decision. 

Legal ethics, or the limitations of a lawyer’s rights 
and duties, is a subject about which journalists know 
but very little, as would be demonstrated —if it 
needed demonstration— by the correspondence be- 
tween Mr. Bowles of the Springfield Republican and 
Mr. David Dudley Field, which we print elsewhere. 
Editors of newspapers are wont, except in libel suits 
where they happen to be implicated, to look upon 
“the forms and technicalities of law” as devices to 
defeat justice, and the lawyer who insists that these 
forms and technicalities shall be complied with, so far 
as relate to his client, is almost invariably denounced 
as a “trickster,” “‘ pettifogger,’”’ or worse, provided 
that client happens to be under the newspaper ban. 
This sort of thing is by no means new. Erskine was 
subjected to it in the case mentioned by Mr. Field in 
one of his letters. Years after, Mr. Charles Phillips, 
one of the leading barristers of England, was made 
the subject of a most bitter and calumnious news- 
paper attack, because he had retained the brief of a 
prisoner indicted for murder, after the prisoner 
had confessed to him his guilt, which confession 
was made during the course of the trial. It was 
at once and incontestibly proved, that Phillips had 
made use of no argument not fairly arising on the 





evidence, and that he had done no more than to take 
care that his client, if convicted, should be convicted 
according to the forms of law. But this was no justi- 
fication in the eyes of his calumniators, and the abuse 
was continued periodically for years. Only a few 
months ago this same case was resurrected by one of 
the leading New York dailies in a very false and dis- 
torted form, and a lecture was given thereon about the 
depravity of the legal profession. The course of 
Phillips was entirely approved and defended by the 
bench and bar of England. Indeed, it has come to be 
conceded by all intelligent men outside of the jour- 
nalistic profession, that no other course was open to 
bim. 1t is this same spirit, in a somewhat intensified 
form, that leads men in some of the western states so 
often to resort to lynch law. 

If there is any principle of legal ethics that is firmly 
established, and that is based on reason and justice, 
it is that the good and bad have rights, and are alike 
entitled tothe protection of the law; and that it is the 
duty of the courts and of lawyers to see that this pro- 
tection is not withheld. It is a very fortunate thing 
for some editors, as well as others, that this is so. 

The gravamen of Mr. Bowles’ charges against Mr. 
Field is, that he has aided ‘‘notorious scoundrels in 
carrying out corrupt schemes.’”’ The facts appear 
simply to be, that Mr. Field has given Messrs. Fisk, 
Gould & Co. legal advice touching pending or im- 
pending litigations, and has acted as their counsel in 
several causes. It appears that he has acted in their 
case precisely as he has acted in other cases, precisely as 
it was his duty under his oath toact. With the general 
character and practices of his clients a lawyer bas noth- 
ing to do. His duty is limited to the giving of legal 
advice in particular cases, and to the prosecution or 
defense of particular suits. If he does this honestly 
and to the best of his ability, using no trick or device, 
but availing himself of all lawful means to protect 
his client’s rights, he does his duty, his whole duty, 
and nothing but his duty. There is no rule, moral 
or legal, that requires him to make himself the judge 
of the merits of a case laid before him, ex parte, one 
side of which only he is required to advocate, and 
that consistently with the rules of iaw. To do so 
would be to usurp the functions of both judge and 
jury. Measured by these rules, or even by much 
stricter rules, the conduct of Mr. Field, so far as it 
appears from this correspondence, has been that of a 
conscientious, upright and honorable lawyer. 


OBITER DICTA. 


The discretion of the judge is the first engine of tyranny. 
— Gibbon. 


The English court of queen’s bench has recently de- 
cided that “‘ a dog race is not a game of chance.” 


“Sir,” said a fierce lawyer, “do you, on your solemn 
oath, declare that this is not your handwriting?” “TI 
reckon not,” was the cool reply. ‘‘ Does itresemble your 
handwriting?” “ Yes, sir, I think it don’t.” “Do you 
swear that it don’t resemble your handwriting?” ‘ Well, 
Ido, old hoss.” “You take your solemn oath that this 
writing does not resemble yours ina single letter?” “Yes, 
sir.’ “*Now, how do you know?” “’Cause, I can’t 
write.” 
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Curious things are sometimes revealed by old records. 
In the record of the proceedings of the common council 
of the city of Troy of some seventeen years back, appears 
the report of a committee to whom was referred the peti- 
tion of a Mr. H., for compensation for damages to a wagon, 
occasioned by reason of a mud or slough hole near his 
house. The committee reported adversely to the claim, 
on theground that “as the wagon was safe in the owner's 
shed at night and was found in the slough in the morn- 
ing, there was nothing to show but that some one intend- 
ed to steal the wagon and got stuck in the mud with it, 
hence it was a benefit rather than a damage to him, as 
thereby he recovered his wagon only a little damaged, 
otherwise he would have lost it altogether.” 


Judge Q. is very quick to discern upon which side of 
any controversy before him lie “the merits,’’ and from 
the moment that he becomes satisfied on that point no 
morbid ideas of the impartiality of the court stands in 
the way of his determination to see that justice prevails, 
and the lawyers of his district and neighboring counties 
have learned by experience to recognize the extreme diffi- 
culty of getting a verdict against one of his charges. He 
manages to annihilate the party whom he believes in the 
wrong, without the possibility of taking any tenable 
exception. His style may be judged from the following 
rather extreme case: Ex uno disce omnes. Three rough 
fellows started out one day from a large village in 
county looking for cattle. Arrived at the farm of one Mr. 
Batherick, they commenced threshing a chestnut tree 
standing in the highway opposite his lands. B. ordered 
them to leave the tree, and, upon their refusal, a slight 
scuffie ensued, in which the farmer worsted the tres- 
passers, who immediately brought three several actions 
of assault and battery against him. The causes came on 
for trial at the circuit before Judge Q. and a jury ; in each 
action there were three witnesses for the plaintiff against 
the defendant alone. The direct examination of the 
plaintiff in the first action was not finished before Judge 
Q. saw how the “land lay.” He took the cross-examina- 
tion out of the hands of the defendant's attorney and 
conducted it himself. So with all of the plaintiff's wit- 
nesses, Then he charged the jury. The evidence of the 
witnesses for plaintiff was dissected in a fearful manner, 
and shown to be a mass of inconsistency, contradiction 
and improbability, while that of the defendant was shown 
to be clear, consistent, and, undoubtedly, truthful, with- 
out, however, any direct impression of the opinion of the 
court thereon. “But,’’ said the judge in conclusion, 
“you may not believe Mr. Batherick, but may find it 
your duty to believe these three trespassers instead. If 
you do so, then, gentlemen, the only question remaining 
for you to consider is that of damages. If the statements 
of the plaintiff and his witnesses are true, the plaintiff is 
entitled to damages in some amount; and here I deem it 
my duty to charge you, gentlemen, as matter of law, that, 
although it is in evidence that the plaintiff carried away 
a pint of chestnuts, the property of the defendant, still it 
would be improper for you to offset those chestnuts against 
the damages, and, besides, you may think that the dam- 
ages should exceed the value of the chestnuts; but that’s 
a question wholly for you, and not for the court. Swear 
a constable.” 

The verdict in that case and in the other two, the trial 
of which followed, served, no doubt, as a wholesome 
lesson to the plaintiffs, tor they have not appeared in 
court since, except involuntarily to answer to indict- 
ments, 


One of the justices of our supreme court combines with 
the most profound attainments a keen and incisive 
humor which he is fond of indulging, at the expense 
of the veteran members of the bar. Of the many anec- 
dotes related of him, some are altogether too good to 
‘rest in parol,” and be intrusted to the uncertain 





memory of mortality. Here is one. The judge —let ug 
eall him Judge Q., that’s near enough —took a special 
delight in now and then breaking a lance of humor 
upon a distinguished lawyer —call him Mr. Pine— who, 
although he possesess most brilliant talents as a jurist 
and advocate, has but little humor himseif, and only the 
faintest appreciation of it when he is the subject of the 
same, Possessed of much stateliness of manner, and 
considerable hauteur, he presents such a fair mark as to 
be perfectly irresistible to Judge Q., much as a plump 
boy with tight breeches was to the worthy Mr. Treacle, 
as the trembling Master Copperfield had occasion to ob- 
serve, Mr. Pine, at a special term, at which Judge Q. 
presided, made a motion, and stated the contents of 
affidavits in support of the same. Judge Q., with the 
promptness which is his characteristic, said: 

“Mr. P., I deny your motion.” 

* But,” said Mr. P. with visible annoyance, “I trust 
your honor will allow me to present my views upon the 
question, and also an authority I have in support of my 
position.” ‘Certainly,’ replied the judge, with his 
usual urbanity, ‘I shall be pleased to do so.” 

Mr. P. thereupon argued at some length in favor of his 
motion, and read from a recent number of How. P. R,, 
a special term decision “on all fours,’ with the case at 
bar, remarking, as he concluded, that the authority cited 
was the latest decision involving the point in issue. 

“You mistake, sir,” remarked the judge, courteously, 
“that is not the latest decision.” 

* Indeed, your honor,”’ replied Mr. P. in his stateliest 
manner, *“*Iam aware of none later, if there is one. I 
should like to know whose and what it is?” 

“It is mine, sir,’ said the judge with the greatest 
suavity; “I denied your motion about half an hour ago. 
Are there any other motions ready, gentlemen?” 

Mr. P. stood glaring and snorting with rage, while the 
judge, with the most innocent countenance, solemniy 
rebuked with sharp raps upon his desk the alarming ten- 
dency manifested by the bar to slide from their chairs to 
the floorand roll there. Before the discomfited Mr. P. 
had reeovered himself sufficiently to take his seat, two 
other gentlemen had approached with a motion, and the 
judge was listening to them with such marked attention 
as to indicate that the understanding of the minutest 
detail involved in that motion was the only object in 
life he had ever recognized. 


GENERAL TERM ABSTRACT. 
THIRD DEPARTMENT. 
SuPREME Court — Juty TERM, 1870,* 


EVIDENCE, 


1, Probable cause: malice.— This was an action for ma- 
licious prosecution. Held, that delay in making an 
arrest of the plaintiff after a warrant was issued, which 
was the means of incarcerating him over night, as well 
as previous threats, were circumstances to establish 
malice which were proper for the consideration of the 
jury. Also held, that it is competent to show the nature 
of information communicated to a police officer by other 
parties, as to an offense committed, for the purpose of 
rebutting the presumption of a want of probable cause 
and to justify a complaint made, and that it was error in 
rejecting such testimony. Connelly v. McDermott. Opinion 
by Miller, P. J. 

2. That a deed absolute on its face is a mortgage, -— This 
was an action brought to declare a bill of sale executed 
by plaintiff to one Carter, deceased, and a lease in per- 
petuity to said Carter in his life, to be a mortgage, and 
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directing a conveyance by defendants to the plaintiff, 
upon payment of such sum as should be found due the 
estate of said Carter on an accounting. Held, that to 
show by parol evidence that a deed or instrument, abso- 
lute on its face, was, at the time of its execution, intended 
by the parties as a mortgage, it must be shown that at 
the time of its execution and delivery, the parties ac- 
tually designed that it should be a mortgage or a collat- 
eral security. A subsequent agreement to that effect is 
not enough, unless it be in writing and formally executed. 
Barrett v. Carter. Opinion by Miller, P. J. 

8. Presumptions as to delivery of deed: boundaries,—Plaint- 
iff recovered in an action of ejectment for non-payment 
of rent under a lease. Held, that the legal presumption 
is, that a deed is delivered at the time of its date and 
acknowledgment, but where a revenue stamp is required, 
the delivery of the deed is not fully perfected until a 
stamp is affixed. That as the law never presumes the 
violation of a penal statute, the presumption is that a 
deed was not delivered until the stamp was actually 
affixed, and that it was thus affixed and canceled at the 
time it purports to have been done by the grantor. Van 
Rensselaer v. Vickery. Opinion by Miller, P. J. 

4. That it was competent to prove by a witness from his 
knowledge of the location of the country, that the prem- 
ises sought to be recovered were a part of the premises 
described in an original lease of a larger tract of land 
which plaintiff claimed; also, to prove by a witness 
sworn on the trial that he had followed out with his eye 
the lines of the original lease, of which the premises in 
suit were a part, and found the bounds of the defendant’s 
occupation, in connection with evidence that he had 
examined the surveys and map and plotted the landsout 
according to the surveys. Ib. 

5. That it was competent to prove that the witnesses 
went to the neighborhood of the defendant for the purpose 
of ascertaining the boundaries of the original lease. Ib. 

6. That proof showing the payment of rent on account 
of the lease under which the defendant held, showed a 
claim of rent, and whether the payment was made by a 
party or a stranger, tends to rebut the presumption that 
the cause of action was discharged by lapse of time. Ib. 


NEGLIGENCE. 


Duty of person crossing railroad.--Judgment in this case 
was suspended, and exceptions ordered heard in the first 
instance at general term. 

This action was brought to recover damages alleged to 
have been sustained by the plaintiff in consequence of 
the death of his intestate, which is charged to have been 
caused by the negligence of defendants’ agents. Deceased 
was killed while crossing defendants’ track, on Bridge 
street, in the village of Amsterdam, by an express train 
passing east. Defendants insisted that the negligence of 
plaintiff's intestate contributed to the production of the 
injury which resulted in her death. A motion, on this 
ground, was made for a nonsuit at the close of the testi- 
mony, which was denied, and exception taken to the 
ruling of the court. Defendants’ counsel requested the 
court to charge, that if the deceased, after she reached 
Bridge street, attempted to cross the track, where she was 
injured, without looking westerly to see ifan engine was 
approaching, she was guilty of negligence, and that 
plaintiff could not recover. 

The court so charged, with the qualification that if the 
circumstances of the case show that she acted with ordi- 
nary prudence and with due care, there being but four 
seconds of time required to cross, the jury may find for 
the plaintiff. Exception was duly taken to refusal t6 
charge, as so requested, without the qualification, and to 
such qualification. 

Held, that the defendant’s request should have been 
complied with; there was error in refusing to charge as 
well as in the qualification appended tu the charge. If 
plaintiff was entitled to recover at all, it was on the 





ground that the deceased was not guilty of negligence 
which contributed to produce the injury. The train 
which killed her came from the west, and it is probable, 
if not entirely certain, that she could have seen it had 
she looked in that direction. She was bound to use ordi- 
nary prudence and care in protecting herself, and if she 
did not employ her ordinary faculties for that purpose, 
she was guilty of negligence. If ordinary care and 
prudence requires a person passing a railroad track to 
exercise their faculties in seeing whether a train is 
approaching, then the deceased would not be exonerated 
because only a few seconds were required to cross. The 
qualification put was a substantial denial of the pro- 
position made, and may well have misled the jury. 

New trial granted, with costs to abide the event. 
Hewett, Adni’r, eic., v. N. Y. C. R. R. Co. Opinion by 
Miller, P. J. 

RAILROAD COMMISSIONERS. 

1. Removal of, from office.—Certiorari to the county 
judge of Otsego county, to remove proceedings in which 
he made an order declaring the office of the relators as 
railroad commissioners vacant, and appointing the de- 
fendants in their places. The relators were offered cash 
at par for the stock and payment of the accrued interest. 
This offer was refused, and a contract was made to sell 
the stock, to be paid for when the stock was transferred 
on the books of the company when a certain other con- 
tract was fullfilled, viz.: when the stock was voted for 
at a future election of directors of the company for cer- 
tain persons named: Held, that the refusal of the offer 
made, and the entering into a contract so clearly against 
the interests of the tax payers of the town, furnished 
sufficient evidence of a failure to perform their duty, in 
refusing to sell on the most advantageous terms, and 
justified the conclusion of the countv judge and the order 
made by him. The county judge having jurisdiction and 
power to act in the premises, his findings and determi- 
nation are conclusive and not the subject. of review. 
People ex rel. Wilber et al., plaintiffs in error, v. John Eddy 
et al, defendants in error. Opinion by Miller, P. J. 

2. The dismissal of the first application made by the 
relators is nota bar tothe lastone. The proceedings were 
dismissed upon the sole ground that the commissioners 
had sold the stock for cash at par, and in that respect 
complied with the law, which subsequently, on the 
second application, appeared to be untrue, The applica- 
tion is in the nature of asummary proceeding under a 
special statute, and differs materially from cases where a 
judgment is pronounced after a full trial and hearing, 
according to the practice of the court or the provisons of 
law—such as the taxation of a bill of costs or summary 
proceedings to recover possession of leased premises. Ib, 

3. No notice of the application is required by statute, 
and it is, perhaps, more in the nature of a motion, when 
leave to renew may be granted. Had the judge con- 
sidered the papers insufficient or the service defective, or 
even fully answered, he would undoubtedly have been 
authorized to grant leave to renew the application. 
Motions, in the course of practice, are addressed to the 
discretionary power of the court, and the doctrine of res 
adjudicata does not strictly apply. Ib. ; 

4. The county judge was right, and his order should be 
affirmed, without costs. Ib. 

5. Certiorari to county judge of Otsego county to remove 
proceedings in which he made an order into this court 
for review. 

This case involves the question, whether the county 
judge had the power to declare the offices of radlroad 
commissioners of the town of Oneonta, held by the 
relators, vacant, and to appoint the defendants in error 
in their places, in accordance with the provisions of 
chapter 384, section 5, laws of 1859. The charge made 
against the commissioners was a sale, or an attempted 
sale, of stock, in violation of chapter 401 of section 6 of laws 
of 1857. The order of the county judge was made on the 
grounds that the commissioners had willfully neglected 
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or refused to perform their duties, in selling or disposing 
of the stock held by the town on credit, Held, that the 
willful neglect or refusal upon which the order was based 
was, that the commissioners had acted in violation of 
their duty, and had been guilty of misfeasance in office, 
and was not upon the ground of a refusal to perform, or a 
willful nonfeasance. In this the county judge committed 
an error. To make out acase within provisions of the 
section cited, there must be an absolute refusal, or a 
willful neglect, to perform some duty imposed by the act. 
The statute evidently was not intended to punish the 
commissioners for positive acts done by them, in viola- 
tion of law, but for contumacy, in refusing to obey the 
mandate of the law, and for willfully and unlawfully 
neglecting to do what was required by the plain terms 
and import of the statute; and it is quite manifest that 
it was not designed to embrace a case where there was a 
mere breach of duty. Such an interpretation would be 
extending the statute, by construction, beyond what its 
language imports. Ifsuch had been the intention, it cer- 
tainly would have contained a provision to that effect. 
People ex rel. Keyes et al., plaintif/s in error, v. Burnside et al., 
defendants in error. Opinion by Miller, P. J. 

6. The county judge has not found that the relators had 
an opportunity to sell for cash, and that they refused or 
neglected to avail themselves of such opportunity, and 
sold upon credit. Such a finding might have materially 
altered the position of the relators, for it is easy to see 
that a willful refusal or a neglect to sell for cash, when 
the interest of the tax payers of the town demanded such 
sale, and when it would be far more advantageous than 
any other disposition or sale of the stock, there might be 
made out a violation of cfficial duty within the meaning 
of the statute. Ib. 

7. The county judge had authority to declare the offices 
of the commissioners vacant, and to appoint new offi- 
cers, if a case had been made out within the provisions 
of the act. Although the proceedings before the county 
judge were regular, and within his jurisdiction, as he 
exceeded his authority by declaring the offices vacant, 
for a cause not provided for and not within the spirit and 
meaning of the law, they must be reversed. Neither 
party is entitled to costs. Ib. 


+ 


DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF CONNECTICUT.* 
ADMINISTRATION, 


Letters ancillary.—The statute (Gen. Statutes, tit. 7, 
sec. 544) gives, to the relatives of a passenger killed by the 
negligence of a railroad company, a right to recover 
damages against the company by a suit instituted by an 
administrator. Where aperson so killed in this state 
was domiciled in another state, and had no property in 
this state, it was held that his administrator appointed 
in the state where he was domiciled was entitled, as a 
matter of right, to an ancillary administration in this 
state, for the purpose of prosecuting the suit here, and 
that it was enough for the court of probate, in granting 
such administration, to be satisfied that there was an 
apparent claim, and a bona fide intention to pursue it. 
Hartford and New Haven R. R. Co. v. Andrews. 


BANKRuUPTCY. See Statute of Limitations. 


BROKERS. 

1. Commission for sale of lands,— The defendant, in the 
month of March, put into the hands of the plaintiff, a 
real estate broker, for sale, a house in a certain city 
street, at the price of $6,500; the plaintiff to receive a 
commission of one per cent if he sold the house, the 





*From John Hooker, ., Official reporter, and to appear in 
vol. 36, Connecticut 8 = 





defendant to have the right to sell it himself without 
being liable to a commission, and the plaintiff not te 
advertise. The plaintiff entered the house on h:: vooks 
and, in December and January following, advertised 
houses for sale on that street. G., who lived on the 
street, and was desirous of finding a house near by fora 
friend, saw the advertisement, and went to the plaintiff’s 
office, and learned that the defendant’s house was for 
sale. He informed his friend, and the latter went to the 
defendant and negotiated with him for it, and finally 
purchased it. The purchaser did not see the plaintiff 
nor go to his office, and G.’s action in the matter was 
wholly voluntary. Held, that the plaintiff was entitled 
to his commission. Lincoln v. MeClatchie. 

2. A sale made by the defendant, upon which the plaint- 
iff was to have no commission, held to mean asale toa 
purchaser found by the defendant wholly without the 
plaintiff’s procurement. Ib. 

3. The plaintiff, by some misunderstanding, had altered 
the entry of the price on his books from $6,500 to $6,000, 
and gave the latter price to G. when he inquired. The 
defendant's price remained $6,500, and he sold the house 
for $6,400, Held, that the plaintiff was still entitled to his 


commission, Ib. 
COMMON CARRIERS. 


Liability for goods lost in transportation: limitation in re- 
ceipt.— The defendants were common carriers of passen- 
gers and freight by railroad from Providence, Rhode 
Island, to Groton, Connecticut, connecting at Providence 
with arailroad from Boston and at Groton with steam- 
boats for New York, the three having formed for several 
years, under a common arrangement, a through line for 
passengers and freight from Boston to New York. The 
line had astanding advertisement ina Boston newspaper 
that cars would leave the station there at half-past five, 
P. M., every week day, connecting on three days named 
with the steamboat Commonwealth and on the alternate 
days with the steamboat Plymouth Rock, for New York, 
and that through tickets were furnished and baggage 
checked through to sundry places beyond New York, 
The defendants also by handbills and placards ad vertised 
those two boats as running between Groton and New 
York in connection with their railroad. The plaintiffs, 
who had for a long time been in the hubit of sending 
freight by the line, shipped a quantity of goods by it at 
Boston for New York, on the 28th day of December, 
taking bills of lading signed by an agent of all the com- 
panies forming the line, by which it was provided that 
the companies should not be liable for any injury to 
freight in the course of transportation arising from acci- 
dental delays, and that no package of goods, if lost, 
should be deemed of greater value than $200, unless spe- 
cially receipted for at a greater valuation. The plaintiffs 
procured the bills of lading printed, and kept them in 
blank, to be filled up by themselves as needed. The 
steamboat Plymouth Rock, which was the regular boat 
for December 28th, had been taken off for necessary 
repairs, and the Commodore, a much smaller boat, be- 
longing to the same owners, and which they were accus- 
tomed to put on in the place of either of the regular boats 
when taken off for repairs, was running in her place. 
By reason of her small capacity a large quantity of freight, 
which came by railroad from Boston on the evening of 
the 28th of December, including a part of the goods of the 
plaintiffs, and which the Plymouth Rock would have 
been able to take, could not be carried, and had to be dis- 
charged, as was the custom in such cases, into the depot 
of the defendants at Groton, to wait for the boat of the 
next day, and during the night was destroyed by fire 
with the depot. In a suit brought by the plaintiffs for 
the value of the goods lost, in which the jury returned a 
verdict for the plaintiffs for the full value of the goods, 
without reference to the limitation in the bills of lading, 
it was held, on a motion of the defendants for a new trial, 

1. That the advertisement was obviously published for 
the information of passengers and not of freighters, and 
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that therefore the court below erred in instructing the 
jury, that, in determining whether there was a contract 
on the part of the defendants that the Plymouth Rock 
should be the boat for the night in question, they shouid 
particularly consider the advertisement. 

2. That there was nothing in the representation of the 
defendants, as to the boats regularly running in connec- 
tion with their read, that constituted a binding stipula- 
tion that one of the boats should not be taken off for 
necessary and usual repairs and another temporarily 
substituted for it. 

3. That on the arrival of the goods at Groton the defend- 
ants were bound to forward by the boat of that evening 
only so much of the freight as the boat could take, and 
were not responsible for the delay of the rest. 

4. That all that could be required of them was to take 
reasonable care of the goods left over, until they should 
be taken by the boat of the next day. 

5. That if the defendants were liable at all, it was only 
toan amount not exceeding $200 foreach package. Law- 
rence V. New York, Providence and Boston Railroad Oo. 

2. The counsel for the plaintiffs having claimed to the 
jury that the bills of lading were taken by them under 
unlawful compulsion, and that so they were not affected 
by the conditions in them, the judge charged the jury 
that the contract to be binding must not haye been ob- 
tained by unlawful compulsion, but that the conduct of 
the plaintiffs in having the bills of lading printed for 
themselves, and in filling them up and presenting them 
to the agent of the line to sign, was evidence from which 
a voluntary assent to their terms might be inferred. 
Held, that the remarks of the judge were calculated to 
lead the jury to think that there might be some ground 
for the claim of compulsion, and that he should have 
told them that the conduct of the plaintiffs entirely dis- 
proved the claim, Ib. 


CONVEYANCE OF LAND. 


1, Effect of deed given as security: coilusion.— The defend- 
ant brought a petition for divorce against his wife, the 
trial of which was commenced and the petitioner had 
rested his case, when the judge suggested to the counsel 
that a compromise should be had. Pursuant to this sug- 
gestion a compromise was agreed upon, to the effect that 
opposition to the divorce should be withdrawn, that a 
guardian should be appointed for the children, and that 
certain real estate of the father should be conveyed to 
them. The real estate at this time stood in the name of 
athird party to whom it had been conveyed by the father 
by an absolute deed but as security for a debt, which debt 
had been paid, and for aught that appeared had been paid 
on the day it was due. In accordance with the arrange- 
ment, the party holding the title afterward conveyed the 
real estate to the children, but the father remained in 
possession. In an action of ejectment afterward brought 
by the children to recover possession of the real estate, 
it was held, that in the case of an absolute deed given as 
security for a debt, the title is notconditional, as in a case 
of an ordinary mortgage, and is not divested by the pay- 
ment of the debt within the time agreed, and that, there- 
fore, a conveyance by the party holding the title on the 
record in the case in question conveyed the legal title. 
McCarthy v. McCarthy. 

2. That the father having only an equitable right toa 
reconveyance from the party holding the legal title 
could relinquish such right or bestow it by way of gift, 
and when the title was conveyed to his children, at his 
request, with the intention that the property should be 
theirs, it became as much a gift to them as if he had taken 
areconveyance from the person holding the legal title, 
and conveyed directly to the children in consideration 
of love and affection. Ib. 

8. That the compromise entered into in the divorce suit 
under which the real estate was conveyed to the children 
could not be regarded as collusive and illegal, because the 





suggestion of the judge manifestly had reference, not to 
the granting of a divorce, but to the custody of the chil- 
dren and a provision for their support, which were in fact 
the principal elements of the compromise agreement, it 
being a reasonable presumption that the divorce would 
have been granted had no compromise been effected. Ib. 

4, That if the divorce was to be regarded as obtained by 
means of a collusive and illegal agreement, the title of 
the children to the real estate would not be affected by 
it, since they were not parties to the collusive agreement, 
and the gift to them was in itself a perfect gift. Ib. 


DAMAGES. 


1. “Smart-money:’ expenses of litigation. — Smart-money 
may be allowed as damages in actions of tort founded on 
the malicious or wanton misconduct or culpable negli- 
gence of the defendant. Welch v. Durand. 

2. The expenses of litigation may be taken into con- 
sideration in assessing the damages in any case where 
smart-money may be allowed. Ib. 

3. Where the defendant fired a pistol, the ball of which 
glanced and hit the plaintiff, and it was found that the 
injury was unintentional, but was the result of gross and 
culpable carelessness on the part of the defendant, it was 
held, 1. That trespass vi et armis would lie. 2. That the 
expenses of the litigation might be considered in award- 
ing damages to the plaintiff, Ib. 


; EVIDENCE. 

1. Tending to prove forgery: of experts as to handwriting. — 
In a suit against the defendant as indorser ofa promissory 
note, the question being whether the indorsement was 
genuine or forged, and the defendant claiming that his 
name had been forged toa large number of notes of the 
same maker, and that this was one of them, the plaintiffs 
introduced a witness who testified that he received the 
note from the maker, and sold it to one E, from whom it 
appeared that the plaintiffs received it. Held, that on 
cross-examination he might be inquired of as to hav- 
ing purchased other notes with the defendant’s name 
indorsed thereon, such evidence tending to show that 
the witness might be mistaken in relation tothe particu- 
lar note by confounding it with some of theothers. Tyler 
v. Toda, 

2. The defendant testified, in his own behalf, that he 
had received forty-eight notices of protest, as indorser of 
notes of the same maker, from banks, within a few 
months, and stated the amounts of the notes. Held,that 
this evidence was admissible, in connection with his pre- 
vious testimony that ie had indorsed but one of the 
notes protested, as tending to prove that there was a large 
number of forgeries, a fact material to be shown in order 
to establish an alleged confederacy between the maker 
of the notes and certain other parties. Ib, 

8. Upon the question whether a signature is genuine or 
forged, it is the practice in this state to allow the dis- 
puted signature to be compared in court with others 
that are genuine, Ib. 

4. But for this purpose they must not only be genuine, 
but must be admitted or proved to be such before they 
can be used, and a signature of which the genuineness is 
not thus established cannot be used even in a cross- 
examination of a witness to test his accuracy as to 
another signature. Ib. 

5. An expert ought not to be permitted to givean opin- 
ion as to the genuineness of a signature upon a compari- 
son of signatures not before the court. Ib, 

6. Where an expert testified as to his opinion froma 
comparison of signatures made out of court, it was held, 
that the opposing party had a right to object to the evi- 
dence, but, not taking that objection, he had no right to 
require the production of the signatures soexamined. Ib, 

7. Conflicting statements of foreign witness. — A foreigner, 
ignorant of the English language, had testified through 
an interpreter as to certain facts, and on cross-examina- 
tion had denied stating the facts differently. The oppos- 
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ing party then offered a witness to testify, that, some time 
before the trial, the foreigner had, through an interpre- 
ter, stated some of the facts differently to him. Held, 
that the interpreter used on that occasion must be called 
as to what the foreigner said, and that the witness, who 
heard it only through the interpreter, could not testify 
to it. State v. Nayes. 
FIXTURES. 

1. A factory bell placed in a tower built upon the fac- 
tory for the purpose, and which would be useless without 
the bell, is a part of the realty. Alvord Carriage Manufac- 
turing Oo. v. Gleason. 

2. A blower pipe conveying air from a blower toa forge 
will pass under the description of “ fixed machinery” 
in a deed. Ib. 

GIFT. 

1. Delivery, when sufficient.— A delivery to a donee of a 
savings bank book, containing entries of deposits to the 
credit of the donor, with the intention to give to the 
donee the deposits represented by the book, is a good 
delivery to constitute a complete gift of such deposits. 
Camp’s Appeal from Probate. 

2. A delivery of a chose in action that would be suf- 
ficient to vest an equitable title in a purchaser, is a suf- 
ficient delivery to constitute a valid gift of such chose in 
action, without a transfer of the legal title. Ib. 


HIGHWAYS. 


1. Duty of towns as to.—Where a bridge is in a dangerous 
condition it is the duty of the town to give notice to 
travelers by a barrier across the road, or in some other 
reasonable way. The erection of such a barrier is not 
sufficient unless the town uses reasonable care to keep it 
up so long as the bridge is in a dangerous condition. 
Thorp v. Town of Brookfield. 

2. The employment by the town of a proper agent to 
attend to the matter does not of itself absolve the town 
from liability, but it continues to be responsible for the 
negligence of the agent. Ib. 

3. The intoxication of a person driving across a danger- 
ous bridge is not of itself @decisive fact upon the question 
whether he was exercising reasonable care, but is evi- 
dence to go to the jury upon the question. Ib. 

4. A town is liable for an injury caused by the want of 
a railing upon a bridge as much as one caused by a defect 
in the roadway of the bridge. Ib. 


HUSBAND AND WIFE, 


1. Effect of change of domicile as to wife’s property.— A man 
residing in Connecticut married in Massachusetts a 
woman residing in that state, and husband and wife, in 
accordance with a previous intent, came directly to Con- 
necticut to reside, J/eld, that the husband at once be- 
came vested with a title to the wife’s personal property, 
as trustee, under the statute of this state, with a right to 
the income thereof. Mason v, Fuller, 

2. The wife at the time of her marriage owned certain 
bank stock, Some time after the marriage the husband 
and wife went together to the bank, and in his presence 
the stock was transferred on the books of the bank from 
her maiden to her married name. Held, to constitute an 
abandonment by the husband of his interest in the stock 
and a gift of it to her, Ib. 

3. A failure to reduce choses in action of the wife to 
possession, and permitting her to collect interest and 
pay taxes, are not of themselves sufficient evidence of an 
intent on the part of the husband to waive or abandon 
his legal rights in relation to such property. Ib. 


LIFE INSURANCE. 


Policy for benefit of wife: novation of : claim of creditors.— 
A policy of insurance on the life of a husband, issued 
upon the application of the wife, was made payable to the 
wife for her sole use, and in case of her death before her 
husband's to be paid toherchildren. She died before her 





husband, leaving children. After her death the husband 
surrendered the policy and took out another, for the 
same amount, in his own name, and for his own sole 
benefit, the new policy being upon the same premium 
and dated back so as to be of the same date with the 
other. After paying one year’s premium on the new 
policy the husband died insolvent, Held, that in equity 
the substituted policy belonged to the children, and that 
they and not the creditors of the husband were entitled 
to the insurance money. Chapin v. Fellows. 


MALICIOUS PROSECUTION. 


1, Evidence: what will sustain: lost papers. — in an action 
for a malicious prosecution, the contents of the com- 
plaint and warrant upon which the plaintiff was arrested 
may be proved by parol where they have been lost or 
destroyed. Brown v. Randall. 

2. Parol evidence is also admissible to show that the 
plaintiff appeared before the police court upon the com- 
plaint, and that the defendant sent word to the court 
that he should not further prosecute the complaint, and 
that the plaintiff was thereupon discharged, although no 
entry of the proceeding appeared upon the files or record 
of the court. Ib. 

3. It is not necessary, to sustain an action for malicious 
prosecution, that the plaintiff should have been acquit- 
ted in the criminal proceeding. It is sufficient if the 
plaintiff was discharged without a trial, by a withdrawal 
or abandonment of the prosecution, not made at his 
request or by arrangement with him, if the jury shall 
find on the whole evidence that there was want of prob- 
able cause. Ib. 


MUNICIPAL CORPORATION, 

1. By-laws; power of common council. — A city charter pro- 
vided that the common council of the city should have 
power to pass by-laws not repugnant to the laws of the 
state for the prevention of vice, the preservation of order 
and the suppression of disorderly houses; also that the 
mayor of the city should have power to crder all saloons 
and places were intoxicating liquors were kept and sold, 
to be closed at such suitable hour of the evening as the 
common council should, from time to time, designate. 
Held that the common council had power to pass a by- 
law that all places where intoxicating liquors were kept 
and sold be closed from half-past ten each night, to five 
o’clock the next morning, under a penalty of $25 for every 
breach of the by-law. State v. Welch. 

2. Held, also, that it was no objection to this constrne- 
tion of the charter that a general statute forbade the sell- 
ing or keeping for sale of any intoxicating liquors, and 
also forbade the keeping open on Sunday of any place 
where liqnors were kept and sold. Ib. 

3. So far assuch a general statute covers the same ground 
with a city by-law authorized by statute, both cannot be 
enforced so as to subject a party to a double penalty. 
But the operation of thecity by-law would not be affected 
as to any ground not covered by the statute, Ib. 


PARTNERSHIP. See Statute of Limitation. 


PROMISSORY NOTES. 

1. Effect of guaranty : due diligence : waiver of diligence by 
executor.— The law implies from the guaranty of a nego- 
tiable note a contract that the note is due, that the maker 
shall be of ability to pay it at maturity, and that it shall 
then be collectible by due diligence. Rhodes v. Seymour. 

2 Due diligence imports not only a demand, but an 
attempt to collect by legal process, unless excused by the 
insolvency of the makers. Ib. 

3. The statute (Gen. Stat. tit. 45, sec. 2), which provides 
that negotiable notes on demand shall be considered as 
over due after four months, applies to demand notes 
expressed to be with interest, and intended as continu- 
ing securities, and under the statute no days of grace are 
allowed. Ib. 
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4, Executors are agents or trustees only, whose duty it 


is to administer according to the will of the testator, and 
according to law, and not to subject the estate by their 
admissions. Ib. 

5. Therefore, where the defendant, the executor of an 
accommodation guarantor of a promissory note, after its 
maturity, waived the exercise of diligence by the holder 
against the makers, and promised to pay the note out of 
the estate,—Held, that such waiver and promise were a 
breach of his duty and in excess of his power, and were 
inoperative to bind him as executor, Ib, 

6. And held, that it made no difference that the execu- 
tor was himself the sole legatee and devisee under the 
will, it not appearing that creditors might not be injured, 
and the act itself as an official act being unlawful and 
inoperative. Ib. 

7. Where the consideration of the defendant’s promise 
islaid as past and executed, it must appear that the act 
constituting the consideration was done at the defend- 
ant’s request. Ib. 

8. But where it was averred that the defendant, in con- 
sideration that the plaintiffs then lent and advanced 
money to the makers of a note, indorsed the note, it was 
held, that it sufficiently appeared that the plaintiffs, the 
makers of the note, and the defendant, were together at 
the time of the transaction, and that all that was done 
must have been concurrently done, and with the assent 
of all, and that it was not necessary, in such a case, to 
aver that the money was advanced at the request of the 
defendant. Ib. 

9. Evidence as to indorsement: lex fori.— A promissory 
note was made and indorsed in blank in the state of New 
York, where it was payable. By the law of ‘New York, 
no agreement different from that which the law infers 
from a blank indorsement can be proved by parol. Ina 
suit on the note against the indorser in this state, it was 
held, that parol evidence of a special agreement, different 
from that implied by law, would be received. Downer v. 
Chesebrough. 

10. The evidence by which a contract shall be proved is 
no part of the contract itself, and is governed, therefore, 
by the lez fori, and not by the lez loci contractus. Ib. 


RAILROAD. 


1, Implied extension of charter.— The charter of the New 
Haven and Derby Railroad Company contained a pro- 
vision, that, if the road should not be constructed and put 
in operation within five years, the chartershould become 
void. Six days before the expiration of the five years, 
the road being but partly constructed, the legislature 
passed an act authorizing the company to issue bonds to 
a large amount upon semi-annual interest, to be guaran- 
teed by the city of New Haven, and to be secured by a 
mortgage to the city of the property and franchises of 
thecompany. Held, that the time for the completion of 
the road was impliedly extended, and the charter con- 
tinued in force for an indefinite time by the act in 
question. Foster v. Fitch. 

2. Conditions on commutation tickets. —The plaintiff pur- 
chased of the defendants, a railroad company, a commu- 
tation ticket entitling him to ride in the cars of the 
defendants within certain limits, for a certain length of 
time, upon certain conditions. One of the conditions was, 
that the ticket should be shown to the conductor on 
every passage, and, if not shown when called for, that 
the regular fare should be paid. Upon oneof his passages 
the plaintiif nad, by mistake, left his ticket at home, 
and was unable to show it when called for. Held,1. That 
the defendants had a right todemand of him the ordinary 
fare for the passage. 2, That the conductor, on his refusal 
to pay the fare when demanded, had a right, under the 
tules of the company in such cases, to eject him from the 
ears at the next station. Downs v. New York and New 
Haven Railroad Company. 





STATUTES, 


Construction of.—The rule that penal statutes are to be 
construed strictly does not require that a narrow mean- 
ing be put upon their words, but only that a case shall 
come expressly within the language used. Stale v. 
Powers. 

STATUTE OF LIMITATIONS. 


1. Admission by partner ; acknowledgment of debt on Sun- 
day: bankrupicy.—The admission by one partner of a 
partnership debt, after the dissolution of the partner- 
ship but before the statute of limitations has taken 
effect, is sufficient to remove the bar of the statute as to 
all the partners. Beardsley v. Hall. 

2. An admission that a payment previously made was 
intended as a part payment of a note claimed to be 
barred by the statute of limitations may be proved for 
the purpose of removing the bar of the statute, although 
such admission was made between the hours of sunrise 
and sunset on Sunday. Ib. 

3. Whether an acknowledgment, of a debt barred by the 
statute of limitations, made on Sunday, would be sufti- 
cient to remove the bar, quere. Ib. 

4. The United States bankrupt act provides that no 
discharge obtained in bankruptcy shall be valid if the 
bankrupt has been guilty of any one of certain fraudu- 
lent acts specified, and provides for a special proceeding 
for setting aside the discharge. Held, not necessary that 
the discharge should be set aside by such direct proceed- 
ing, but that it might be attacked collaterally in any 
suit in which the bankrupt should seek to avail himself 
of it as a defense. Ib. 


2 
COURT OF APPEALS ABSTRACT.” 


BILLS AND NOTES. 

1. Consideration: money: practice.—The surrender of 
evidence of debt and the relinquishment of security 
upon the transfer of @ bill of exchange, constitutes the 
transferree a holder for value. Chrysler v. Kenois, Opin- 
ion by Allen, J. 

2, It is not error to admit parol evidence of the contents 
of the written evidences of debt so surrendered. The 
presumption is that they were destroyed, as there was no 
longer any necessity or reason for preserving them. In 
such cases the law permits secondary evidence of the 
contents of written instruments, Ib. 

3. An instrument in the form ofa billof exchange, and 
payable in gold dollars, is negotiable as a bill of ex- 
change. Although bills payable in merchandise are not 
negotiable, gold dollars are lega! money here, and the 
fact that there is another currency does not alter their 
character. Ib. 

4, A judgment upon a bill of exchange, made on Mon- 
treal and payable in New York, for a certain amount ot 
gold dollars, should be for the designated sum of gold 
dollars and interest, and not for the value of such sum in 
Canada coin in Montreal, on the day the bill matured. Ib 

5. In such case, the plaintiff, in an action brought upon 
the bill, is entitled to a judgment following the contract, 
that is, to one in terms payable in gold currency, and 
not in inferior currency. This form of judgment is sanc- 
tioned by precedent. 7 Wall. 229; 3 id. 320. Ib. 


BROKERAGE, 


1. Sale of real estate. — The defendant employed plaintiff 
as a broker to sell real estate ata price designated; the 
plaintiff found a purchaser, and fixed upon a time and 
place of meeting, between defendant and purchaser, to 
complete the purchase; the purchaser was at the place 





* The following are abstracts of the remainder of the decisions 
of the court of appeals, handed down heretofore not pub- 
lished by us, and of a few of the decisions of the commission ot 
appeals, made at the J yoy te tracts of the o decis- 
ions of the commission are being prepared, and w:|! be published 
as early as possible. 
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at the time, but the defendant was not, and a letter was 
received from him, wherein he declined to sell at the 
authorized price, and made an advance in price, by 
which reason the sale fell through. Held, that plaintiff 
was entitled to recover his brokerage for services, and 
this notwithstanding that the purchaser was insolvent, 
it appearing that the purchaser had at the time,as he 
said, the money necessary to complete the purchase. 
Hart v. Hoffman. Opinion by Peckham, J. 

2. Solvency, not insolvency, is presumed in the absence 
of proof on the subject. Ib. 


CONTRACTS, 


Payment by worthless note. —The plaintiff agreed to sell 
defendant goods, and take in payment therefor notes of 
defendant’s customers, such as should be satisfactory. 
On the 13th of April, defendant submitted the name of a 
party whose note, payable to defendant's order, defend- 
ant held, and the name was pronounced satisfactory by 
plaintiff, who agreed to receive it. On the 17th, the note 
was transferred to plaintiff, defendant indorsing the 
same without recourse, and plaintiff giving a receipt for 
note without recourse, On the 16th, however, the maker 
of the note had become insolvent, but such insolvency 
was unknown to both defendant and plaintiff at the time 
of the transfer. Held, that the loss of the note should 
fall upon the defendant, The agreement to accept the 
note as satisfactory was not complete until the 17th, at 
which time the note was worthless, and its acceptance 
by the plaintiff did not cancel the debt due, although 
defendant was ignorant of the fact of the maker’s 
insolvency. Roberts v. Fisher. Opinion by Peckham, J. 


CRIMINAL LAW. 


Burglary : indictment.— Held, that an indictment for bur- 
glary which did not allege that the breaking into the 
dwelling-house was effected in one of the methods pre- 
scribed by the statute (2 R.S., 668, §10; 2 Edm. St., 688), was 
not good xs an indictment for burglary in the first degree. 

That where a defendant so indicted was convicted and 
sentenced as for burglary in the first degree, for over ten 
years, the judgment should be reversed and a new trial 
granted. People, plaintiffs in error, v. Burl and another, 


DAMAGES. See Evidence. 


EMINENT DOMAIN. 
1, Extent of legislative power : construction of statute.— The 


right to take private property for public use is to be exer-. 


cised by the legislative power, and this power can deter- 
mine for what purposes private property can be taken, 
and when the necessity exists which calls for its appro- 
priation and this power can be exerted through agents, 
whether individuals or corporations, Matter of application 
of R. & S&S R. R. Co. v. Davis. Opinion by ANDREws, J. 

2. The legislature may therefore authorize a railroad 
corporation to take private property for the purpose of 
its incorporation, under a delegation of its power of em- 
inent domain. 

Under the general railroad act this taking must be 
done through an application to the court, upon notice to 
persons interested, and a hearing and determination by 
the court thereupon, Ib. 

3. Under the statute of 1869, extending the powers 
granted by the original act (Laws 1869, ch. 260), the deter- 
mination of the question of necessity and extent of 
appropriation is left with the court, and is not vested in 
the board of directors of the railroad company, Ib. 

4, The legislature have the fower to designate the par- 
ticular premises which a railroad company may take for 
its uses, but this was not done by the statute of 1869, nor 
did it by that statute delegate to the railroad company 
the power to determine the necessity for the appropria- 
tion of private property for corporate purposes. Ib. 

5. The acquisition of lands for the purpose of specula- 
tion or sale, or to prevent interference by competing 





lines, or in aid of collateral enterprises remotely cop. 
nected with the running of the road, though they may 
increase its revenue, are not such purposes as authorize 
the condemnation of private property. Ib. 

6. The taking of private property for public use ’is in 
derogation of private rights, and in hostility to the 
ordinary control of the citizen over his estate, and is not 
to be extended by inference or implication. To authorize 
the taking of land under eminent domain, the express 
authority of law must be shown. Ib, 

7. The Rensselaer and Saratoga Railroad Company 
endeavored to take a quantity of land on the shore of 
Lake Champlain, for the building of docks to accommo. 
date vessels bringing freight, and the construction of 
dwellings for its employees and officers. Held, under the 
circumstances, not necessary to corporate purposes, Ib, 

8. The decision of the special term in such a matter isa 
final adjudication of the question of the right of con. 
demnation under the statute, and an appeal lies to this 
court from the decision of the general term there 
upon. Ib. 

EVIDENCE. 


1. Damages: nolice.— Where the doing of an act is not 
disputed, but is affirmed, and whether the act shall be 
held valid or invalid hangs upon the intent with whid 
it was done, which intent, from its nature, would be 
formed and held without avowai, he upon whom the 
intent is charged may testify whether he secretly held 
any such intent when he did the act. Dillon v. Anderson, 
Opinion by Folger, J. 

2. But that an act should be held to have or not to have 
effect, and one party to it be bound or not, as the other 
party to it should, by his undisclosed purpose, haye 
determined, is warranted by no sound principal. Ib. 

3. In an action brought upon an agreement, full per- 
formance of which has been prevented by the defendant, 
the damages of the plaintiff on such profits as he would 
have made had the contract been fully carried out. Ib, 

4. But where materials for the performance of the con- 
tract have been got, «nd labor expended in good faith 
before notice to stop has been given, and the materials, 
by labor put upon them for a particular purpose, have 
been depreciated in value for general purposes, the 
plaintiff is entitled to be repaid for such labor, and for 
his loss upon such materials. Ib. 

5. Notice to the agent is notice to the principal, if the 
agent comes to the knowledge of the fact while he is 
acting for the principal in the course of the very trans- 
action which becomes the subject of the suit. Ib 


INSURANCE, 


Novation of contract : memorandum on old policy. — Action 
on a policy of insurance. On the 24th of October, B, of 
Louisville, Ky., shipped twenty-one bales of cotton to 
plaintiffs at New York. On the 29th of same month, 8 
had said cotton insured in the Franklin Insurance Com- 
pany for $5,000, the insurance being on condition, that, 
if the cotton was covered in the open policy of the 
plaintiffs in New York, it was not to be binding on the 
Franklin Insurance Company, and the policy was tol 
eanceled. On the 8d of November following, the plaint- 
iff’ procured an insurance on the said cotton in the 
defendants’ company, by haviug a memorandum in- 
dorsed upon a policy priorly issued, to wit, on the Ish 
of October, on other property, The memorandum pro 
vided “that this policy shall cover,” etc., “on the same 
conditions as per within policy,” ete. The policy con 
tained a clause that the insurance was made, “lost 0 
not lost;” also a clause, by which it was agreed “ thatif 
the said assured shall have made any other assurance 
upon the premises aforesaid prior in date to this policy, 
then the said Columbia Insurance Company shall 
answerable only for so much as the amount of su¢l 
prior assurance may be deficient toward covering tht 
premises hereby assured.” The cotton was destroyed by 
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fire on the 30th of October. Held (overruling the decis- 
jon of the general term), that the clause in the policy 
relating to prior insurance must be construed to relate to 
the memorandum indorsed, and to mean insurance prior 
to the date of such memorandum, Held, also, that the 
plaintiffs not having an “ open policy ” on the cotton on 
the 29th of October, the insurance in the Franklin Insur- 
ance Company was a valid and effectual insurance at the 
time it was made. Stuart et al. v. Columbian Insurance Co, 
Opinion by Earl, Com. 


PAYMENT. See Contracts. 


PRACTICE. 

1, Statute conslruction: venue.—The code regulates, by 
precise affirmative provisions, the place of trial and pro- 
ceedings in courts in civil actions. Birmingham Iron 
Foundry v. Hadfield. Opinion by Andrews, J. 

2. The amendment of the 24th section of the code, made 
in 1862, providing that special terms may be adjourned, 
to be held at any future day in the chambers of any 
justice of the court residing within the district, and 
from time to time, as the justice may direct, does not in 
any manner authorize a change of venue in a case upon 
trial by such adjournment. Ib. 

3. Statutes are not held to be repealed by implication 
unless the later statute is inconsistent and repugnant to 
the former one. Ib. 

4. An action was brought in Queens county to foreclose 
a mortgage upon real estate situated in said county. At 
a special term held therein, when the case was reached, 
the justice, upon his own motion, for his own con- 
venience, but against defendant’s objection, adjourned 
the hearing to a special term, to be held in King’s county, 
at which the cause was tried. Held, that this action of 
the court was irregular and unauthorized, Ib. 

5. The defendant, by appealing upon the trial, did not 
waive their objection to the adjournment of the trial to 
Kings county. Ib, 

See Bills and Notes. 


PROMISSORY NOTE, 


1. Consideration : past due note. —The surrender of a prom- 
issory note overdue, for a new note, isa parting with 
value sufficient to constitute the holder of the new note 
a bona fide holder for value, Lorimer v. Stevens. Opinion 
by Lott, Ch. Com, 

2. This action was on a promissory note by a holder 
against an indorser. The referee found that the defend- 
ant indorsed the note for the accommodation of the 
maker, and without any consideration; that the only 
consideration parted with by plaintiff for said note was 
the surrender of a note past due, and that, therefore, 
the plaintiff was not a holder for value. This conclusion 
the general term affirmed. Held (reversing decision of 
general term), that the decision of the referee was erro- 
neous. Ib, 

3. The decision of Cardwell v. Hicks, 37 Barb, 458, relied 
upon by the referee, has been overruled by the court of 
appeals in the cases of Brown, ex’r, v. Lavitt, 31 N. Y. 113; 
Prati v. Cowan, 37 id. 440. Ib. 

See, also, Bills and Notes. 


STATUTE CONSTRUCTION. 
See Practice ; Eminent Domain. 


TAXES. 

1. Payment of illegal: when voluntary.—The rule that 
assessors of taxes having jurisdiction of the person and 
the subject-matter act judicially in making an assess- 
ment, and that their determination is conclusive in all 
eases when collaterally in question, and can only be 
reviewed in proceedings instituted for that purpose, is 
not changed by the nature of the law upon which the 
question arises, whether upon a statute of the state or 
of congress, or upon the national or state constitution. 
Bank of Commonwealth v. Mayor, etc., af New York, Opinion 
by Grover, 1. 


2. But where a tax is assessed, and, subsequently, upon 
a certiorari declared illegal, the money received by the 
municipal corporation, from an enforced payment of such 
tax, can be recovered back by those payingit. Ib. 

The payment of such tax, before it is declared illegal, by 
the person to whom it is assessed, without resistance, 
cannot be considered a voluntary payment, as resistance 
would be useless and only add to the expense. Ib 

3. The municipal corporation in such case is liable for 
the amount of the tax received by them, not by reason of 
the injury done to the payee through the erroneous assess- 
ment, but because they have money in their possession 
which belongs to such tax payer, Ib. 
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CIRCUIT COURT OF THE UNITED STATES, 
NORTHERN DISTRICT OF NEW YORK. 
ALBANY, JANUARY 17, 1871. 

t Smith, assignee, v. Buchanan and others. 

An assignee in bankruptcy takes title by relation as of the time 
of the filing of the petition in the proceedings which result in 
his appointment, and no creditor can acquire a lien, as against 
the assignee, after the proceedings are thus initiated. 

The creditor of an insolvent debtor, who, knowing of such insol- 
vency, or having reasonable cause to believe such debtor 
to be insolvent, commences an adverse suit in a state court, 
and obtains a judgment, execution, and levy, docs not obtain a 
valid lien as against an assignee in bankruptcy proceedings 
thus commenced within six months, although such lien was 
acquired before commencement of the bankruptcy proceedings. 

Such assignee may, by bill in equity, set aside such judgment and 
levy, and any lien upon the real estate of the debtor obtained 
by reason thereof. 

And it is immaterial, whether or not the debtor has committed an 
act of bankruptcy at the time of the recovery of the judgment 
or the levy. 

In equity, on bill filed by the assignee in bankruptcy 
to set aside the judgment and lien of certain judgment 
creditors of the estate of the bankrupt. On deciding this 
case, Judge Woodruff stated his opinion orally, but, in 
substance, as follows: Before the debtor was declared 
a bankrupt, and before a petition therefor was filed by 
other creditors, the defendants herein prosecuted suits 
and recovered judgments, caused executions to be issued, 
and levied on certain pe1:sonal property of the bankrupt, 
and commenced proceedings supplementary to execu- 
tion in a state court, and procured the appointment of a 
receiver of certain choses in action ot the bankrupt. On 
the petition of other creditors, a decree in involuntary 
bankruptcy was obtained; and after this the receiver- 
ship aforesaid was extended by the state court to all the 
property of the bankrupt. The proceeding for this last 
named extension was begun before the filing of the peti- 
tion of the creditors, and the assignee in bankruptcy was 
not thereafter made a party thereto. The appointment 
of the assignee in bankruptcy relates back, and gives to 
him title to all the estate, real and personal, legal and 
equitable, rights, interests and things in action, which 
belonged to the debtor on the presentation of the peti- 
tion. I find, therefore, no room for hesitation in saying, 
that from and after the filing of the petition, the defend- 
ants could acquire no interest by receivership or other- 
wise in the property of the debtor, which the decree in 
bankruptcy would not displace or override; and, there- 
fore, the defendants are, on that ground, entitled to no 
benefit or advantage as against the plaintiff, of any thing 
done under the orders of the state court, made after the 
petition of the creditor was presented. But this discrimi- 
nation is not necessary. Iam constrained to find, as facts, 
that every step of the proceeding by the defendants, from 
and including the time of the commencement of this 
suit against their debtor, was done with reasonable cause 
to believe, and with actual apprehension, if not actual 
belief, that this debtor was insolvent. That debtor is a 
| corporation, and the defendants acted in the further 
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belief that the officers of the corporation were either 
fraudulently disposing of or appropriating its property, 
or that they were paying other creditors in preference to 
the defendants. The defendants, with such reason to 
believe that the debtor was insolvent, had, therefore, 
reason to believe that the conduct of the debtor in neg- 
lecting to make payment of its debts, in submitting to 
suit, and in neglecting to take the steps contemplated 
by the bankrupt law, for the proper and equal benefit of 
all its creditors, according to the plain intent and pur- 
pose of that law, were acting in fraud of the law itself. 
The defendants commenced and prosecuted their suits, 
and all the procedings therein, with a view to secure pay- 
ment, without regard to other creditors, and whether the 
latter were paid ornot. They knew that if they obtained 
payment in full, it must be at the expense of other cred- 
itors, who could not be paid in full, and that if they 
succeeded, they would secure a preference. In this con- 
dition of things, if the debtor had paid them the money, 
such payment would have beep an act of bankruptcy, 
and the plaintiff would be entitled to recover it back 
from them. 

How, then, can they be permitted to secure it by legal 
proceedings, and their debtor suffer those proceedings to 
be prosecuted to full and final effect, without taking 
measures to be declared a voluntary bankrupt, and the 
preference accomplished in that mode be permitted to 
stand against the other creditors, against the title of the 
assignee, and against the fundamental principle of the 
bankrupt law, and that which it aims to secure, viz.: the 
equal distribution of the property of the bankrupt among 
his creditors pro rata? 

It is true, that until the debtor commits an act of bank- 
ruptey, any creditor may lawfully sue him and proceed 
to judgment, execution, levy and sale. It is also true, 
that mere insolvency is not declared bankruptey in such 
sense that the creditor can obtain an involuntary decree 
against him. But every such suit against an insolvent 
is prosecuted subject to the consequence, that if the 
debtor suffers the plaintiff to obtain any advantage, by 
judgment or otherwise, over the other creditors, that 
will be of itself an act of bankruptcy, and all such advan- 
tage obtained by the creditor, having reasonable cause 
to believe the debtor to be insolvent, must give way to 
the right of the assignee. 

This is, of course, subject to the qualification which 
the thirty-ninth section of this act implies, namely, 
that the other creditors file their petition within six 
months. There must be a decree according to the prayer 
of the bill of complaint. 
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THE LEGAL PROFESSION IN AUSTRALIA, 


The ignorance which is displayed in England with 
regard to Australia and her manners and customs would 
be amusing if it were not at the same time mischievous, 
That such misconceptions should exist, as that Mel- 
bourne is the capital of South Australia, or that the 
interior of the great Australian continent is nothing but 
a stony, trackless, and waterless desert, are errors which 
we can understand and pardon. They are mere geogra- 
phical fallacies, and it needs but a glance at the map to 
set them right. But there are others which it would be 
well for us, and for those who misjudge us, that they 
should be fully explained. It is not our province to 
explode all the ridiculous notions which obtain credence 
in the old world with regard to our manners and customs, 
but we may fairly say a few words in explanation of the 
position which the legal profession occupy in the Austra- 
lian colonies. One of the most popular delusions in Eng- 
land with regard tothe practice of the profession of the 
law here is, that it is a rich and unexplored field for 
adventurous and enterprising lawyers; a land overflow- 
ing with retainers and fat fees ; where money is plentiful, 





and easily to be obtained by any one who has been called to 
the bar, or admitted asolicitor. Given a letter of introduc- 
tion to some colonial dignitary, and the requisite stand- 
ing to secure an audience in the courts of law, and success 
is certain. No matter how inexperienced or incult the 
aspirant for foreusic honors, so long as he can thumb Bul- 
len and Leake, or at need hold his own in a debating soci- 
ety, he is supposed to be good enough for the colonies. It 
is not so long since a gentleman was started off for Mel. 
bourne with his commission, and a few letters of intro- 
duction in his pocket, and an iron house packed in com- 
partments as portion of his luggage, to fill a temporary 
vacancy which took place on the Victorian bench, 
Younger and less fortunate lawyers start every day for 
this legal Eldorado with wilder, because less founded, 
notions as to their future career. Nor do we know 
that this is altogether a misfortune for the colony; 
but rather for the greater proportion of these adven- 
turers in search of fortune. Although our field is 
necessarily a confined one, yet there are prizes to be 
won here as elsewhere; and among these legal pio- 
neers have been some who were well qualified to 
grasp them. In England, notwithstanding her vast 
commercial relations and her teeming population, the 
legal arena is somewhat glutted with combatants, and 
amongst those who, “crowded out,” to use an Ameri- 
can expression, have sought our shores, have been some 
who, by their abilities or attainments, might, if oppor- 
tunity had been afforded them, have made a name for 
themselves there. In Australia, as in America, a greater 
range of attainments is required in the lawyer than 
in England. The practice of the profession is di- 
verted into a number of different channels, all tributa- 
ries of the same stream, it is true, yet all flowing distinct. 
Once in the current of one of these streams, and it is but 
rarely that the practitioner leaves it. He works ina 
groove, and never attempts to escape from it, and usurp 
a position in the parallel ones occupied by his legal 
brethren. Each man has his allotted post at the machine, 
which grinds justice alike for rich and poor, and which 
works with an evenness and regularity unknown in com- 
munities of more recent growth, Here, as in America, 
things are widely different. The practice of the law re- 
quires a more varied, and it may bea more irregular train- 
ing. A man must not confine himself altogether to one 
particular branch. He must be wiliing, and, as far as pos- 
sible, competent, to undertake business of the most 
varied description. It may be easily conceived, that this 
state of things tends rather to produce Rufus Choates, 
and Patrick Henrys, than Sugdens or Blackstones; 
Everetts and Evarts, than a Bethel or Cairns. In England 
the lawyer is the creature of routine, his intellect cramped 
and constrained to the study of his one special vocation; 
here, he isat once counselor, advocate, politician and man 
of the world. Many only enter the lawas an introduction 
to political life, and use Blackstone as a stepping-stone 
to the senate. Others again thus qualify themselves for 
places of profit under the crown, and have no ambition 
beyond a crown prosecutorship or chairmanship of gen- 
eral sessions. Apart from these hangers-on to the skirts 
of justice, some of whom become useful servants of the 
State, a select few statesmen, and the great majority 
mere politicians and placemen, we have some who rely 
solely on their profession for their advancement, The 
majority of these pertain rather to the class of advocates 
than of jurists. They may lack the technical knowledge 
and profound erudition of the English lawyers, but they 
display to a greater extent the power of language, 
fluency of speech, and readiness of wit, for which the 
Irish bar is especially famous. The ponderous argu- 
ments, the patient study, tne complete learning, which 
are the characteristics of the lawyers of England, are 
replaced here by common sense reasoning, clothed in elo- 
quent language, and relieved by humor. The battle is not 
to the strong, but rather to the light, the agile, and the 
adventurous. The procedure is confused and reversed 
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and the regular and graduated scale of preferment in force 
in England is unknown here. Seniors do not hesitate to 
accept junior business, and we see juniors usurping the 
places of their leaders. Nothing is settled, nothing is cer- 
tain. Success depends upon many collateral circum- 
stances, and may be co-existent with them, Itis more easy 
and moresudden than in the older country,but at the same 
time it is less secured and more transient. Popularity has 
more todo with it than merit, and popular friendship 
is as fleeting as popular judgment is fallible. The suc- 
cesstul lawyer walks as if on stils. Itis true that he is 
suddenly elevated, that his stature is more than that of 
ordinary men, but there is an uneasy feeling of insecu- 
rity pervading the sense of his elevation, and a direful 
consciousness that, even as the exaltment was rapid, so 
also may the abasement be sudden. This must always be 
the case in new and unsettled communities, where the 
slow but certain advancement of the old world is impos- 
sible. Having thus briefly sketched out the surround- 
ings of Australian lawyers, we may, at some future time, 
refer more nearly to them as a representative class. — 
Australian Jurist. 
——s 0 


CORRESPONDENCE, 


CONVICTIONS FOR MURDER. 
Fort WAYNE, IND., Jun, 25, 1871. 
Editor Albany Law Journal: 

I notice in the last number of your journal some sugges- 
tions from the governor to the legislature of the state of 
New York, as to a change in the law fixing the punish- 
ment in cases of a conviction for murder in the first de- 
gree, recommending that it be made discretionary with 
the jury to affix the death penalty, or make the punish- 
ment imprisonment for life. This has been the lawin 
this state since 1852. An experience of several years as 
prosecuting attorney for a circuit comprising ten coun- 
ties, warrant me in speaking advisedly as to the wisdom 
and good results of the law. I can recall to mind several 
eases, where parties indicted for murder in the first de- 
gree, were convicted and sentenced to the state prison 
for life, who, in case the jury had had no discretion in the 
matter, would likely have been acquitted. I have gener- 
ally found that the case must be one of a very exaggerated 
character, and the evidence clear, positive and conclu. 
sive, to get ajury of twelve reputable, unprejudiced and 
unbiased citizens, to return a verdict authorizing the 
depriving a human being of his life. 

The provision of the statute of this state, to which * 
have referred, is as follows: 

“Any person convicted of treason, or murder in the 
first degree, may, instead of being sentenced to death, in 
the discretion of the jury, be imprisoned in the state 
prison during life.” J. H.S. 





BOOK NOTICES. 


The Leaal Remembrancer, containing concise statements 
of the law, as it now is, on subjects of general impor- 
tance, particularly adapted to the state of New York, 
Edited by Austin Abbott. New York: Baker, Voorhis 
& Co. 1871. 12mo., pp. 288. 

As a“ labor-saving machine,” this book will be found 
of great value. Its professed object is, ‘to present con- 
cise and accurate statements of the most important rules 
of law, as now understood and applied, on subjects upon 
which the profession are most frequently consulted, or 
often in need of immediate means of refreshing the 
memory.” Every lawyer is supposed to be familiar with 
the general principles of law, and with the practical 
application of those principles to the ordinary affairs of 
life. But there are a thousand matters of detail, or tech- 
nics, so to speak, that, to acquire and holdin the mind, 
ready for use, would require the memory of a Maglia- 
bechi, and “ the days of the planet Jupiter.” Hence the 
value of a book like the one before us, in which is accu- 





rately and concisely set down the law on many of those 


matters likely to escape the recollection when most 
needed, The difficulty has been, with most of these 
handy-books, that they were not accurate; and we have 
examined this with the especial view of testing it in that 
regard. We have compared the statements under many 
of the subjects with the very latest statutes and decisions, 
and have invariably found them correct. Very possibly 
there are errorsin the book ; but we have not found them, 
There are some subjects included that could have been 
conveniently spared, and others that we regret to seé 
omitted; but, on the whole, the work is well done, and 
will prove a very desirable memoria technica to the practi 


tioner. 
a 


TERMS OF COURT FOR FEBRUARY. 


GENERAL TERMS, 


ist Monday (6th), 4th department, Buffalo; Mullin, P.J., 
Jolinson, Talcott, 

Ist Tuesday (7th), lst department, New York: Ingra- 
ham, P. J., Barnard, Cardozo. 

Ist Tuesday (7th), 3d department, Albany; Miller, P. J., 
Potter, Parker. 


SPECIAL TERMS AND CIRCUITS. 


ist Monday, special term (motions), New York; Ingra- 
ham. 

Ist Monday, oyer and terminer and circuit (part 1), New 
York; Sutherland. 

Ist Monday, circuit (part 2), New York; Brady. 

ne special term (chambers), New York; Bar- 
nard. 

Ist Monday, special term (motions), Kings; Gilbert, 

Ist Monday, circuit and oyer and terminer, Sullivan, 

ist Monday, circuit and oyer and terminer, Fonda; 
Bockes. 

Ist Monday, cireuit and oyer and terminer, Onondaga. 

Ist Monday, circuit and oyer and terminer, Monroe; 
J. C. Smith. 

2d Monday, circuit and oyer and terminer, Rensselaer ; 
Hogeboom, 

2d Monday, circuit and oyer and terminer, Rome; 
Foster. 

2d Moncay, circuit and oyer and terminer, Ontario; 
Dwight. 

2d Tuesday, special term, Oswego. 

3d Monday, special term (issues), Kings; Gilbert. 

3d Monday, circuit and oyer and terminer, Greene; 
Ingalls, 
- Monday, circuit and oyer and terminer, Chenango; 
Murray. 

3d Monday, cireuit and oyer and terminer, Belmont; 
Daniels. 

3d Tuesday, circuit and oyer and terminer, Canton; 
James. 
— Tuesday, circuit and oyer and terminer, Malone; 

ames, 

4th Tuesday, circuit and oyer and terminer, Sandy Hill. 

Last Monday, circuit and oyer and terminer, Che- 
mung; Murray. 

Last Monday, circuit and oyer and terminer, Tioga; 
Boardman, 

Last Monday, special term, Monroe; E. D. Smith. 

Last Tuesday, special term, Albany. 





UsaGeE. — Usage has effected more than legislation. By 
far the greatest portions of the written or statute laws of 
England consist of the declaration, the re-assertion, the 
repetition, or the re-enactment, of some older law or laws, 
either customary or written, with additions or modifica- 
tions. The new building has been raised on the old 
ground work; the institutions of one age have always 
been modeled and formed from those of the preceding, 
and their lineal descent has never been interrupted or 
disturbed. — Sir Francis Palgrave. 


— —- e-em 


CORRECTION. —In our abstract of the case of Westfall 
v. Gere and others (ante, p. 14), the opinion of Mr. Justice 
Talcott is referred to in such a way as to, perhaps, leave 
the impression thatit was a concurring opinion, whereas 
it was, in fact, the reverse. The opinion of a majority of 
the court was delivered by Mr. Justice Johnson, and was 
correctly presented in the abstract. From that opinion 
Mr. Justice Talcott dissented. 
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PRECEDENTS. — The law of England would be a strange 
science, indeed, if it were decided upon precedents only. 
Precedents serve to illustrate principles, and togive them 
a final certainty. But the law of England, which is ex- 
clusive of positive law enacted by statute, depends upon 
principles; and these principles run through all the cases, 
according as the particular circumstances of each have 
been found to fall within the one or other of them. Quic- 
quid agunt homines is the business of courts, and as the 
usages of society alter, the law must adapt itself to the 
Various situations of mankind. Ld. Mansfield, 1 Cowp. 39. 





LORD MANSFIELD. — The character and qualities of this 
great man were singularly adapted to the work he felt 
himself called on toachieve, that of communicating form 
and symmetry tothe then rude and shapeless mass of 
our commercial law. Sprung from a noble family, he had 
enjoyed an education suited to his birth. He was versed 
in not only the laws and history of his own country, but 
in those celebrated writings which coustitute the noblest 
monuments of ancient greatness. To these he could 
recur as guides in doubt, and models of arrangement; 
rom these he had learned to regard law as a science, to 
be expanded by the development of principles, not 
merely amplified by the accumulation of precedents, 


————nl + ¢ <--> 6+ a - — 


NEW YORK STATUTES AT LARGE, 
CHAP. 10. 

Aw Act to authorize the extension of the time for the 
collection of taxes in the several towns and cities in 
this State. 

PASSED January 26, 1871; three-fifths being present. 

The People of the State of New York, represented in Senate 
and Assemby, do enact as follows : 

SECTION 1. If any collector of taxes in any town or city 
in this State shall, within fifteen days after the passage 
of thisact, pay overall moneys collected by him, and shall 
renew his bond, as is herein provided, the time for the col- 
lection of taxes, and for making return thereof by him, 
shall be, as is herein provided, extended toa day not later 
than the twentieth day of March, eighteen hundred and 
seventy-one, Such bond shall be renewed, with such 
sureties as, in any town, shall be approved by the super- 
visor thereof; or in case of his inability to act, by the 
town clerk thereof, and, in any city, shall be approved by 
such officer or board therein, as is authorized by law to 
approve of collectors’ bonds. The penalty expressed in 
such bond in every case shall be double the amount of the 
taxes in that case remaining uncollected. The bond shall 
be approved in writing, and filed, as required by law, and 
have all the effect of a collector’s bond. A copy of the 
bond and the approval thereof shall, within fifteen days 
after the passage of this act, if it is the bond ofa collector 
of taxes in any town, be delivered to the county treasurer 
-of the county in which is located said town; and if itis 
the bond of a collector of taxes in any city, it shall be 
delivered to the officer or board in said city authorized to 
receive taxes from said collector. The time, not later 
than the said twentieth day of March, eighteen hundred 
and seventy-one, to which the collection of said taxes, and 
the making returns thereof, may be extended, shall in 
any town be fixed and limited in writing, and indorsed 
on the warrant of the collector by the supervisor of the 
town, or, in case of his inability to act, by the town clerk 
thereof, and in any city by the common council thereof. 

22. It shall be the duty of the secretary of state, at once 
after its passage, to cause this act to be printed upon 
slips of paper, and to deliver to each county treasurer, 
and to the mayor of each city, a sufficient number thereof, 
to supply one to each collector of taxes in said county 
and city; and it shall be the duty of said county treas- 
urer, and of said mayor, to deliver one thereof to each 
collector of taxes in his city or county respectively. 





23. This act shall not extend to the cities of New York, 
Albany, Brooklyn, Troy, Buffalo, Rochester, and Bing- 
hamton, or to any other city of this state wherein taxes 
are collected under special laws. 

24. This act shall take effect immediately. 


CHAP. 11. 

An Act providing for additional compensation to 
deputies, clerks, and assistants. in the various 
departments of the state government. 

PASSED January 26, 1871; three-fifths being present. 

The People of the State of New York, represented in Senate 
and Assembly, do enact as follows : 

SECTION 1, The treasurer shall pay, upon the warrant 
of the comptroller, from the general fund, additional 
compensation for the calendar year, commencing Janu- 
ary first, eighteen hundred and seventy-one, to the dep- 
uties, assistants, clerks, and messengers permanently 
employed in the office of the secretary of state, comp- 
troller, treasurer, clerk of the court of appeals, attorney- 
general, department of public instruction, state engineer 
and surveyor, insurance department, to the librarians 
and their assistants and janitors in the stete library, the 
private secretary of the governor, and clerks and messen- 
gers of the executive departments, to the secretary and 
assistant secretary of the regents of the university, to 
the curator of the state cabinet of natural history, and to 
the superintendent of the capitol and state hall, and the 
state geological hall, at the following rates of advance on 
the salaries received by them, or a proportionate amount 
for a less term of service: On all salaries of fifteen hun- 
dred dollars and under, an increase of thirty-five per 
cent; on all salaries over fifteen hundred and less than 
two thousand dollars, an increase of twenty-five per 
cent; on allsalaries of two thousand dollars, an inerease 
of fifteen per cent. The sum of thirty thousand dollars, 
or as much thereof as may be necessary, is hereby appro- 
priated from the general fund to pay the advances pro- 
vided for by this section. 

§ 2. The increased compensation hereinbefore given to 
the deputy and clerks in the railroad department, in the 
office of the engineer and surveyor, and to the deputy 
and clerks in the insurance department, shall be repaid 
by the several railroad and insurance companies, pursu- 
ant to chapter five hundred and twenty-six of the laws 
of eighteen hundred and fifty-five, and chapter three 
hundred and sixty-six of the laws of eighteen hundred 
and fifty-nine. 

25. The treasurer shall pay from the canal fund, upon 
the warrant of the auditor of the canal department, 
additional compensation to the deputy and each of the 
clerks of the canal department, and to each of the clerks 
of the canal commissioners and canal appraisers, and to 
the clerk of the contracting board, for the calendar year 
commencing January first eighteen hundred and seveuty- 
one, at the following rates of advance on salaries received 
by them: on all salaries of fifteen hundred dollars and 
under, an increase of thirty-five per cent; on all salaries 
over fifteen hundred and less than two thousand dollars, 
an increase of twenty-five per cent, or a prorportionate 
amount for a less term of service. The sum of five 
thousand dollars, or so much thereof as may be necessary, 
is hereby appropriated from the canal fund, not other- 
wise appropriated, to pay the advance proVided for in 
this section. 

§4. The treasurer shall pay, on the warrant of the 
Comptroller, out of any fund appropriated for military 
purposes, for the calendar year, commencing January 
first, eighteen hundred and seventy-one, additional 
compensation to the assistants, clerks, messengers and 
janitors permanently employed in the office of the adju- 


tant-general, inspector-general, quartermaster-general, 
paymaster-general, surgeon-general and commissary- 
eneral, at the rates of advance on the salaries received 
y them (or apportionate amount for less term of service) 
as provided for the assistants, clerks and messengers 
named in the first section of this act. 
$5. This act shall take effect immediately. 
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THE CODIFICATION OF THE LAW, 


ESPECIALLY AS SUGGESTED BY MR. FIELD’S ADDRESS 
TO THE CALIFORNIA BAR, 


After years of service, Mr. Field has become identi- 
fied with the theory of reducing the law to the form 
of legislative codes. With us, he has been its princi- 
ple exponent. The mention of the topic recalls his 
name. Happier in his experience than most radical 
reformers, he has lived to find his labors recognized 
at home and abroad. 

Hence it was that the representatives of the Califor- 
nia bar turned to him. They must have turned to 
him with large expectations — not indeed for his mere 
opinion or advice; every lawyer, there, as here, knew 
that in his opinion the law should be embalmed in 
codes; that his advice would be to try the experiment 
of codification. But certain questions, easily appre- 
hended, were implied in that application, not merely 
as to the principle on which a code of laws should be 
prepared, or whether it could absorb all the laws of 
the state, and combine the rules necessary for present 
and future administration, but especially, What are 
the proofs of safety, economy and utility, whether 
derived from philosophic principles, or from expe- 
rience? If after a trial in any country, such a code 
of laws has proved a failure, to what may that failure 
be ascribed ? 

Our brethren of California have been brooding, as 
in prayer and with tears, over this problem. They 
ask for aid, light. Itisas the cry of those of old— 
“Come over and help us.’?’ With such men, thus 
engrossed, mere words go for very little; “ glittering 
generalities,’ for nothing. You can no more appease 
those craving b” 1 with comfits and weak fluids, 
than satisfy such minds with any thing less than a 
demonstration drawn from principles of jurispru- 
dence, and from the teachings of history. 

To answer these and the like questions exhaus- 
tively would require a volume; to have answered 
them, in a condensed form, so suggestively as to point 
tothe best means of investigation, and so faithfully 
that those setting out on their journey in the dim twi- 
light, might know something of the difficulties in 
their way, would, perhaps, have been quite possible 
within the compass of Mr. Field’s article. 

The members of the California bar must have had 
aceess to much that has been written in favor of the 
code theory; some fair and reasonable argument ; 
much declamation, assertion, invective, dictated by 
anarrow and partisan spirit. In common with the 
friends of that theory in this country and in England, 
they must have wished that some earnest advocates 
had been silenced, some teachers taught, some books 
consigned to utter oblivion; must have wished to see 





the subject treated in a proper spirit, and with a 
degree of modesty and integrity not common to mere 
theorists. It is but too obvious that this grave cause 
has suffered from the folly and perversity of its advo- 
cates, somewhat as movements in regard to educa- 
tion, science, reform, government, have suffered while 
in the transition state. The pioneers in such move- 
ments are, generally, aggressive men, men with great 
self-consciousness and little veneration, working, for 
the time, with stormy zeal. They state their side of 
the argument, and put down the other side of it, 
vehemently. They imitate Jeremy Bentham, at least 
in this— what they love or hate they love or hate 
without measure, even without just cause. Such 
unprofitable friends and unwise counselors, in Eng- 
land, have been active in this matter for more than 
a quarter of a century — their views, to be met with 
in treatises and essays on the law, and on reform, in 
controversial pamphlets and articles in periodicals; 
in form and in intent working for the codification of 
the law; in effect working against it. Thus the pro- 
ject has been retarded. In England, perhaps, Mr. 
Humphreys deserves to be remembered as one of the 
most tolerable of such writers—a man of much 
learning and culture, yet given to such freaks of 
extravagance that his statement of what he had seen 
and studied in countries where codes existed could 
not be accepted; that, to secure the influence of a 
great name, he could refer to Lord Bacon as in favor 
of codes, to the surprise of students. 

Our California friends may have suffered much 
vexation of spirit over such discussions. They well 
knew that between that class of writers and Mr. Field, 
there lies a great gulf, which not even the inordinate 
love of an innovation great enough to shock the judi- 
cial world could fully bridge over. They knew that a 
profound and practical lawyer has a great advantage 
over the mere theorist or abstract reasoner; knew 
that the doctrine of repression, ‘the police of nature,”’ 
has a sanitary influence, and that, as Ignatius Loyola 
could cool his passions by standing in water amidst 
the ice, so a feverish tendency to flights of fancy, and 
to assumption and extravagance, might be toned down 
by daily immersion in professional and practical 
affairs. 

Mr. Field’s correspondents may well have ranked 
him with the few great writers and jurists in England 
who have become converts to the theory of codifica- 
tion. His devotion to the subject, his long and inti- 
mate acquaintance with it, qualified him to utter the 
full and final argument. Surely, one standing in the 
attitude of a teacher and reformer, the counselor of 
states, will not fail, if he writes at all, to do justice to 
his favorite theory. 

It would seem, therefore, now that he has written, 
that if the argument be inconclusive, if views and 
illustrations put forth in support of that argument are 
questionable, and if the economy, stability, and uni- 
formity of the law, proposed to be secured by codifica- 
tion, as stated, may not be thus secured, the difficulty 
must be, in the very nature of the subject, radical, if 
not beyond control. 

We propose to notice some specific and material 
parts of that address, without regard to territorial 
limitations, believing that what is just and reasonable, 
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if applied to one state, is just and reasonable if 
applied to another state; believing, also, that errors in 
public and prominent discussions, affecting public 
interests, should not pass unreproved. We shall, 
therefore, proceed freely with our specifications, the 
immediate purpose being to prove, that, however use- 
ful a code, wisely prepared, might be, the particular 
benefits stated in that address would not be secured 
by such an innovation. Beyond what may seem 
proper to that end, we shall leave the general argu- 
ment, for and against codification, undisturbed. We 
shall indeed have occasion to indicate, but in no 
unfriendly spirit, the effect which a code might rea- 
sonably be expected to have upon the literature of the 
law, the labors of the courts, and of the profession ; 
but finally hope to suggest some aspects in which the 
code might be conducive to a systematic adjustment 
and use of principles, to improved methods of study, 
and to a safe and convenient administration of the 
law. We use, throughout, the term wnwritten, as 
including all law save that known as statutory law. 

Having premised this much we proceed, as we have 
said, freely, with our specitications. 

The writer closes that address by exhorting our 
brethren of California in this wise: proceed “ with 
all practicable dispatch,’ and “enact codes of the 
whole body of your law.” 

Why with all practicable dispatch? Would reason- 
able dispatch be too tame? All proper diligence too 
tardy? Why use the word dispatch? It is out of 
place — has an ugly look in that relation. An exhor- 
tation to undue haste, dispatch, would be bad enough 
as to the management of railway trains on a new road 
—only a few lives in peril— but is worse than mad- 
ness as applied to such legislation. 

The other branch of the exhortation — “ enact codes 
of the whole body of your law’’ — urges what is im- 
possible; what has never been achieved in any free or 
commercial country; has not even been proposed in 
New York. 

Mr. Field states and answers some objections to 
codes, and is relieved by the conviction that criticism 
comes from those who are opposed to all codification ! 
From whom so naturally as from those could objec- 
tions come? Is the criticism less legitimate and 
worthy of consideration because it flows from such a 
source? It would, no doubt, be pleasant to the 
devotee of any special doctrine, if the only hostility 
met with arose from those holding the same faith; if 
the most formidable adversary — the lion in the path 
—would “aggravate his voice,” like Bottom, and 
“roar as gently as any sucking dove.” But it is not 
correct if applied to New York, where some doubt as 
to codes confessedly exists; may not be correct in 
reference to any country, to say that hostility to codes 
“goes hand in hand with hostility to the union of law 
and equity ;’’ or to imply that where that union is 
accepted, opposition to the code may be given up. 
However the statements may be applied, it is extrava- 





gant, adventurous, illogical — too much after the man- 
ner of Mr. Humphreys. There may, indeed, be some 

foundation for the declaration, if made strictly, and | 
with large qualifications, as to the professional opinion | 
prevailing in Eugland. But, as the spirit of codifica- | 


tion has died out there, if echoes of lamentations are | 





to be trusted, it is not material what adversaries cop. 
tributed to that end. 

Even in the department of letters devoted to 
epitaphs, where some exuberance of statement might 
be excused, the record, economical of details, seldom 
discloses whether one disorder, or many, going hand 
in hand, precipitated the demise. But readers of 
discourses on legal topics are wont to be most exact. 
ing. It is not only vital that the thing should be true, 
but that it be to the purpose. When, therefore, they 
are told that hostility to codification goes hand in 
hand with hostility to the union of law and equity, 
they may answer, in the spirit of acommon demur. 
rer — well, what of that? They may, also, indulge 
the notion, that those thus going hand in hand, on 
one ground of hostility, may have been possessed 
of other independent and controlling grounds of 
opposition to a code; might have been thus pos- 
sessed if the union of law and equity had long 
been an accomplished fact. In the stateof New York, 
we are indebted for the union of law and equity in 
the same tribunals to our state constitution of 1844, 
That union has been cordially accepted in this state; 
so cordially, indeed, that our courts allow legal and 
equitable claims to be united in the same action, and 
it would have been thus accepted if the codification of 
the law had never been heard of, 

Reference is made to several codes, to the end that 
the number of sections might appear. The informa- 
tion would have been more useful if the exterior 
form were the standard of inherent merit ; if the size 
of the body indicated the worth of the soul. It must 
be confessed, however, that, with slight modifications, 
precedents may be found for this mode of treatment, 
The stop-watch critic, immortalized by Lawrence 
Sterne, thus magnified his office. But, unhappily, 
while the sections of the codes are thus given, the 
vital thing, the experience in countries where codes 
have existed, is prudently overlooked. The French 
codes have, it seems, 5098 sections, but how as to the 
extent, nature and necessity of their other laws? 

The reader’s attention is diverted—again remind- 
ing us of Mr. Humphreys— by a vigorous dash at 
the question whether a code of one volume of rulesis 
not more tolerable than a digest of several volumesof 
rules and decisions. Asif it were settled that the 
people must submit to the one or the other —coull 
not well do without both! 

In some schools the adroit putting of such an 
alternative would be called begging the question. 
And, surely, no such begging could well be carried to 
a greater extent than in the confident assumption that 
a code is indispensable, as the only proper and 
adequate remedy, in view of the extent and of the 
uncertain and chaotic condition of the unwritten law. 
If there be that chaos and uncertainty now, might not 
greater chaos and uncertainty exist after the adoption 
and use of the code? That will sufficiently appear. 
But we put by the imputation decisively; the law, 
with us,is in a sound and healthy « ondition, well 
defined, and to be understood, the only uncertainty 
being that which necessarily and unavoidably attaches, 
and ever will attach, to the judicial duty of applying 
rules and principles to the determination of novel, 
peculiar, and complicated cases. 

But the futility of all attempts to get rid of the 
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unwritten law, and to substitute a code, is found in the 
confession, that, if we have a code, we must also have 
unwritten law, no one can tell how much or how 
little; two systems, the one new, the other old. 

Mr. Field says that ‘the civil code proposed for 
New York does not profess to contain all the law.” 
Why not? Upon principle, and owing to inherent 
and stubborn hindrances every lawyer knows, and 
has ail along known, the reason. That has often been 
shown by argument, but we now prefer a conviction 
upon a deliberate, well advised, and voluntary con- 
fession, that there may be an end of mere argument, 

We are told that “‘ if there be an existing rule of law 
omitted from the code, and not inconsistent with it, 
that rule will continue to exist in the same form in 
which it now exists ;’’ that cases ‘** which are not fore- 
seen can not be provided for, except by directing the 
courts to decide according to the analogy of existing 
rules, when there is such an analogy; and when there 
is not, then, to decide according to the dictates of 
natural justice,”’ 

All this, notwithstanding that advocates of the code 
have declaimed, from first to last, against the unwrit- 
ten law, a strong aversion stimulating the argument! 
All this, despite the objection, so often and offensively 
urged, that the unwritten law, as administered in 
courts, is uncertain, therefore unreliable ; the assump- 
tion, that what may be natural justice in the opinion 
of one judge may not be natural justice in the opinion 
of another judge! 

It follows, however, that with or without the code, 
unwritten law is to be administered; that the dictates 
of natural justice are still to be appealed to in courts 
of justice.* 

This confession, we are desirous of emphasizing in 
view of two arguments, conclusions, or prophetic 
assurances, Whatever they may be called — we are 
not strong in detinitions — indicating blessings to be 
enjoyed under the code; the one, a popular benefit; 
the other, a judicial and professional relief. 

We are told that the code is expedient, as “it would 
reduce the laws of the land to an accessible and intel- 
ligible form, and thus bring them within the reach 
of the people, who are to regulate their own conduct 
by them, and who should be able, in great measure, 
to judge for themselves of their legal rights and 
duties.’’ 

What would any sensible man say to that proposi- 
tion, if it came from a less respectable source? not 
from a candidate at the charter election, but, for 
instance, from a man like Mr. Humphreys? 

As the statement confronts us, and, as the author 
was never known to perpetrate a jest, even in the 
mildest form, he must be regarded as having been 
quite in earnest in holding out that inducement to 
the people. 

Let it be assumed, then, that the legal millenium is 
indeed here —a code of our laws adopted and made 
accessible to the people! What proportion of them 
would accept the exhortation to “judge for them- 








* (Cardinal Richelieu —‘* What did Plutarch say of the 
Greek, Lysander ?” 


—_— “T forget.’ 

Richelicu—“ That where the lion’s skin fell short, he 
eked it out with the fox’s! A great statesman, Joseph, 
that same Lysander.” 





selves of their legal rights and duties?’’ Some might 
accept it, as persons credulous to the verge of insanity 
still exist. Here and there a layman of an inquiring 
turn of mind might feel his pride touched by that 
exhortation; might think, with Mr. Field, that the 
code, in a single volume, easily accessible, may be 
easily understood. So he bows himself to the study. 
He soon becomes conscious, however, that some pre- 
paratory training, as to the history and nature of the 
law, that of which the code is, and that of which it is 
not declarative, as to the use of terms and the inter- 
pretation of statutes, would have been desirable. He 
finds the code a severe, concise, logical statement of 
rules and principles—in the relations and depend- 
encies of the parts, the occult meanings, as opaque aSe 
metals which have been subjected to the action of fer- 
vent heat and heavy trip-hammers. Most other books 
he has taken up have been accessible in tone and in 
spirit, light gleaming from every page; have sweetly 
invited him to the conference; held him as with mag- 
netic force and kindling sympathies. But the code, 
in wide contrast, seems cold, austere, incommunica- 
ble, desolate as the barren heath. Like the sick man 
he turns and turns, and finds no relief.* After many 
trials, changing his mind at every reading of favorite 
passages, he gives up in despair and takes to his 
neglected newspapers. On going over the back num- 
bers he finds that, while he has been thus held in 
bondage, as in the worship of strange gods, the courts 
in each judicial district of the state have been earn- 
estly at work in construing provisions of the code, 
and searching for analogies, without entire unanimity 
and success, 

But, while some such adventurous persons might 
thus suffer, the masses of the people would be proof 
against the delusion. Most of them are too sensible 
to be beguiled by advice so flattering to their pride, 
and believe, with the wise man, that the cobbler 
should stick to his last. The business man puts down 
temptation at sight, as he pays his bills. He has 
heard, too often, promises of reading made easy, of 
French and dancing taught in five lessons, and of 
self-raising and baking flour, to believe in the magi- 
cal transformation needful to enable “ every man to 
become his own lawyer.” 

The suggestion that, by modification, reduction, or 
codification, the law could be made simple for popu- 
lar use, has been often made; as often rebuked by the 
inevitable course of events. Witness the boast of 
some who aided in preparing the Code Napoleon, that 
it would be understood by the citizen; the suggestion 
of a like benefit in connection with our revised 
statutes of 1830;+ and the announcement that our 
code of procedure of 1848 contained nothing which 
any person of ordinary education and intelligence 
would not comprehend.{ 





*“Send it up, as a collateral issue, to that Jory,” said 
Curran, “and I'll be bound they ’1I find it Greek!” 

On dit— An eminent lawyer at Albany drew his own 
will, with the revised statutes before him, and so mis- 
apprehended the provisions as to wills and trusts, that, 
when the courts came to consider these provisions, the 
will was found to be in direct conflict with them, and 
void, 

t When the New York code of procedure was adopted 
in 1848, some rule as to the mode of pieating was neces- 
sary. It was provided that the facts should be stated in 
a complaint in such a manner as to enable a person of 
common understanding to know what was intended. 


>. 
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The other crowning benefit to be worked out by the 
code, comes if possible, in more questionable shape. 
We are told that it ‘‘ would lessen the labors of judges 
and lawyers, enabling them both to dispense with the 
larger number of those books which now incumber 
the shelves of their libraries.’’ 

Two propositions: the one as to saving labor, the 
other as todispensing with books. These prophetic 
assurances, thrown out in that unqualified and care- 
less form, evidently without pausing long enough for 
the blush of shame to mantle the cheek, may be 
tested by an appeal to reason and to known facts and 
experience. 

If it were the expression of a mere hope or expecta- 

*tion, of an opinion with a modest qualification, it 
might be respected. We all make allowances for a 
daring and affirmative writer. He is admired by 
students. He may not be conscious of it, and yet a 
self-confidence, more rare than exemplary, may lie at 
the bottom of, and permeate, his argument. But, if 
he has the facts; if his speculations come within the 
range of probabilities; if he could observe the dis- 
tinction between assertions and proofs, assumptions 
and conclusions, the ideal and the actual; and avoid 
the superlative in thought and doctrine as well as in 
expression, — he might not only be read, but believed 
in. The trouble is, that he will submit to no such 
limitations. He believesin progress, dispatch ; rides 
at a furious rate, regardless of the condition of the 
road, 

It is easy for such a writer to assume that gentlemen 
intrusted with the duty of preparing a code of laws 
for legislative adoption, could state rules and princi- 
ples of law and equity with such clearness, so inclu- 
sively and exclusively, as to leave room for only one 
interpretation or construction. Asifsome significance 
were not due to the fact that Justinian had occasion to 
prohibit commentaries on the newly digested laws; 
to the fact that Frederick the Great, apprehending 
judicial constructions of the code not in keeping 
with his own views, imposed restraints theron;* to 
the fact that the king of Bavaria had resort to the like 
arbitrary experiment, and to the conclusion of Lord 
Bacon, that a radical change was “ perilous,’’+ and of 
Chancellor Kent, that the expectation of such precis- 
ion of thought and perspicuity of language in any 
code of statute laws “‘ would be quite visionary.”’ 

But Mr. Field was not oblivious to the cloud of 
witnesses who have left their testimony on that sub- 
ject, so he calls up illustrative instanves: the statute 





Another section had a like provision as toan answer. 
But the legislature, jealous, perhaps, of such a test, or 
deeming it an injurious reflection, struck out those 
words, and the benefit of the rule was lost forever. But, 
it is said, that, prior to those amendments, a presiding 
ae, unable to determine whether a pleading before 

im conformed to the statute, illustrated the character 

of the rule by taking the opinion of a witness known to 
sess that measure of mental capacity. The opinion 
of the witness was regarded as the highest evidence then 
known to the law! 

*In his order to the grand chancellor, printed at the 
head of the Fredrician code, published in 1781, he says: 
** But I will never suffer a judge, a tribunal, or a minister 
of state to take upon them to interpret, extend, or re- 
strain the meaning of laws, still less to create new laws,” 
Life of Frederick II, vol. 2, p. 331. London, 1789. 

+t“ I dare not advise to cast the laws into a new mould. 
The work which I propound, tendeth to the pruning and 
—s of the law, and not the poaane up and plant- 

ng it —_ for such aremove I should hold for a perilous 
innovation. Bacon’s works, p. 231, vol. II. Phila. ed. 





of frauds has been “loaded with interpretation and 
commentary,” and, “after eighty years the courts 
have not yet done with deciding upon the construe. 
tion’’ of the constitution of the United States, I 
was not necessary to his argument, or he might, per. 
haps, have further said, that, in forty years, the codi- 
fication contained in our revised statutes, and in little 
more than half that time, our code of procedure, had 
drawn to themselves accretions almost as expensive 
and burdensome. 

It may be—he cites the highest authority —that 
“every line of the statute of frauds is worth a sub- 
sidy.” We are to remember that it was also said, 
that “every line had cost a subsidy.”* As the full 
price has been paid, and as we have entered into 
other men’s labors, we would not be deprived of the 
statute of frauds. But, if it were proposed to rival 
the history of that statute by a legislative act, cover- 
ing and absorbing some important domain of the law, 
to the end, that, after a hundred years of litigation as 
to its provisions, future generations might enjoy the 
perfected benefit, most prudent men would sit down 
to count the cost; would ask, with Sir Boyle Roche, 
“Why should we beggar ourselves to benefit pos- 
terity? What has posterity done for us?” 

Some readers who may readily perceive the weight 
due to those illustrative instances, if cited as objec- 
tions to a code, may not as readily perceive any ray 
of relation between those instances and the general 
argument of which they form a part. It may not 
occur to them, that because the statute of frands, coy- 
ering a mere fragment of the laws, is found to be in 
working order after the courts for nearly two hundred 
years, and by almost countless decisions, have settled 
questions of construction, we may, without appre- 
hending a like experience, put the whole body of the 
law in statutory forms. Or, that because our fathers 
framed a constitution, a work of necessity, we should, 
in this form, follow their example, without such 
necessity. Nor will it occur to them that we are 9 
much wiser than the great men of the past, that our 
work, in an extended form, will be free from the 
uncertainties, ambiguities, and defects which charac- 
terized their labors. 

But it would have been most material to the argu- 
ment if some instance could have been given of 
code of laws, which, independently of arbitrary pro 
tection, has stood the test of actual use in the admin- 
istration of justice, without legislative amendments, 
or judicial contests, or construction, and without 
increasing the labor of judges and lawyers, and the 
books, reports, and commentaries incumbering the 


shelves of their libraries. 
J.N. 
(To be continued.) 


—_———— ee 


Hon, Stephen Phillips, attorney-general of the Sand- 
wich Islands, is at Washington, on a brief visit. 


The preliminary examination of Judge Linton Ste 
phens, of Georgia, on the charge of obstructing the ext 
cution of the enforcement law, has ended in his bein§ 
bound over in the sum of $5,000, toappear at the next 
term of the United States circuit court, to be held # 
Savannah, April 10. 


— 





* Throop’s Treatise, vol. I, p. 72, note. 
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LIABILITY OF PASSENGER CARRIERS FOR 
THE WILLFUL MISCONDUCT OF THEIR 
SERVANTS. 

The case of Goddard v. The Grand Trunk Railway, 
recently decided by the supreme judicial court of 
Maine, and heretofore noticed by us (vol. 11, p. 373), is 
one of considerable importance, if not as laying down 
any new principle of law, at least as a useful illustra- 
tion ofa principle not always completely understood — 
i. ¢., the nature and extent of the liability of passenger 
earriers for the willful misconduct of their servants 
toward passengers. 

The facts of the case were as follows: The plaintiff 
was a passenger in the defendant’s railway car, having 
paid his fare and received a ticket. On request he sur- 
rendered his ticket te a brakeman employed on the 
train, who, in the absence of the conductor, was 
authorized to demand and receive it. Shortly after 
the brakeman approached the plaintiff in his seat, and 
without provocation, and in language coarse, profane 
and grossly insulting, denied that the plaintiff had 
either surrendered or showed him his ticket, called 
him a liar, charged him with attempting to avoid 
payment of his fare and with having done the same 
before; and, leaning over the plaintiff, then in feeble 
health, and bringing his fist down close to his face, 
violently shook it there and threatened to split his 
head open and spill his brains on the spot, with much 
more to the same effect. The defendants, although 
knowing of the brakeman’s misconduct, retained 
him in their employ. No attempt was made at the 
tial to justify or excuse the act. The jury returned 
a verdict for the plaintiff for $4,850, which verdict 
the defendants sought to set aside, on the ground, 
jist, that the brakeman’s act was willful and mali- 
cious, and neither directly nor impliedly authorized by 
them; and, second, that the damages awarded were 
excessive. The court, in refusing to set aside the 
verdict, presented a very clear exposition of the law 
governing the liability of carriers in cases of the kind, 
and a very careful review of the decisions bearing 
on the question. After referring to the first ground 
on which the defendants claimed to exonerate them- 
selves, the court proceeded: 

“The fallacy of this argument, when applied to the 
common carrier of passengers, consists in not dis- 
criminating between the obligation which he is under 
to his passenger, and the duty which he owes a stran- 
ger. It may be true that if the carrier’s servant 
willfully and maliciously assaults a stranger, the mas- 
ter will not be liable; but the law is otherwise when 
he assaults one of his master’s passengers. The car- 
rier’s obligation is to carry his passenger safely and 
properly, and to treat him respectfully, and if he 


intrusts the performance of this duty to his servants, | 
the law holds him responsible for the manner in | 


which they execute the trust. The law seems to be 


now well settled, that the carrier is obliged to protect | 


his passenger from violence and insult, from whatever 
source arising. He is not regarded as an insurer of 
his passenger's safety against every possible source 
of danger; but he is bound to use all such reasonable 
precautions as human judgment and foresight are 
capable of, to make his passenger’s journey safe and 
comfortable. He must not only protect his passengers 





against the violence and insults of strangers and co- 
passengers, but, a fortiori, against the violence and 
insults of his own servants. If this duty to the pas- 
senger is not performed, if this protection is not fur- 
nished, but, on the contrary, the passenger is assaulted 
and insulted through the negligence or the willful mis- 
conduct of the carrrier’s servant, the carrier is neces- 
sarily responsible. 

“ And it seems to us it would be cause of profound 
regret if the law were otherwise. The carrier selects 
his own servants, and can discharge them when he 
pleases, and it is but reasonable that he should be 
responsible for the manner in which they execute their 
trust. To their care and fidelity are intrusted the 
lives and limbs and comfort and convenience of the 
whole traveling public, and it is certainly as important 
that these servants should be trustworthy as it is that 
they should be competent. It is not sufficient that 
they are capable of doing well, if in fact they choose 
to do ill; that they can be as polite as a Chesterfield, 
if, in their intercourse with the passengers, they choose 
to be coarse, brutal and profane. The best security 
the traveler can have that these servants will be 
selected with care is, to hold those by whom the selec- 
tion is made responsible for their conduct. 

“This liability of the master is very clearly ex- 
pressed in a recent case in Massachusetts. The court 
say, that wherever there is a contract between the 
master and another person, the master is responsible 
for the acts of his servant in executing that contract, 
although the act is frauduJent and done without his 
consent. Howe v. Newmarch, 12 Allen, 55. 

“And Messrs. Angell and Ames, in their work on 
Corporations (sec. 388, p. 404, 8th ed.), say : ‘A distine- 
tion exists as to the liability of a corporation for the 
willful tort of its servant toward one to whom the 
corporation owes no duty except such as each citizen 
owes to every other, and that toward one who has 
entered into some peculiar contract with the corpora- 
tion by which this duty is increased ; thus it has been 
held, that a railroad corporation is liable for the will- 
ful tort of its servants whereby a passenger on the 
train is injured.’ 

“In Brand v. Railroad, 8 Barb. 368, the court say: 
‘A passenger on board a stage coach or railroad car, 
and a person on foot in the street, do not stand in the 
same relation to the carrier. Toward the one the lia- 
bility of the carrier springs from a contract, express 
or implied, and upheld by an adequate consideration, 
Toward the other, he is under no obligation but that 
of justice and humanity. Hence a passenger, who is 
injured by aservant of the carier, may haye a right 
of action against him, when one not a passenger, for 
a similar injury, would not.’ 

“In Moore v. Railroad, 4 Gray 465, the plaintiff was 
forcibly put out of a car for not giving up his ticket 
or paying his fare, when, in fact, he had already sur- 
rendered his ticket to some one employed on the 
train. The defendants insisted that they were not 
responsible for the misconduct of the conductor ; and, 
further, that an action for assault would not lie against 
a corporation. But the court held otherwise, and the 
plaintiff recovered. 

“In Seymour v. Greenwood, 7 H. and N. 354, the 
plaintiff was assaulted and taken out of the defend- 
ant’s omnibus by one of his servants. The defendant 
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insisted that he was not liable, because it did not 
appear that he authorized or sanctioned the act of the 
servant. Bt it was held in the exchequer cham- 
ber, affirming the judgment of the exchequer court, 
that the jury did right in returning a verdict for the 
plaintiff. 

“In Railroad vy. Finney, 10 Wis. 388, the plaintiff 
was unlawfully put out of a car by the conductor. 
After stating that it was insisted by the counsel for 
the railroad, that in no case could a cause of action 
arise against the principal for the willful misconduct 
of the agent, the court went on to say, that, aftera 
careful examination of the position, they were satis- 
fied it was not correct; that where the misconduct of 
the agent causes a breach of the principal’s contract 
he will be liable, whether such conduct be willful or 
merely negligent. 

“In Railroad v. Vandiver, 42 Penn. St. 365, a 
passenger received injuries, of which he died, by 
being thrown from the platform of a railroad car, 
because he refused to pay his fare or show his ticket, 
he averring he had bought one, but could not find it. 
The evidence showed he was partially intoxicated. 
It was urged in defense, that, if the passenger’s death 
was the result of force and violence, and not the 
result of negligence, then (such force and violence 
being the act of the agents alone, without any com- 
mand or order of the company), the company was 
not responsible therefor. But the court held other- 
wise, ‘A railway company,’ said the court, ‘selects 
its own agents, at its own pleasure, and it is bound to 
employ none except capable, prudent and humane 
men. In the present case the company and its agents 
were all liable for the injury done to the deceased.’ 

“In Weed v. Raiiroad, 17 N. Y. 362, the jury found, 
specially, that the act of the servant, by which the 
plaintiff was injured, was willful. The court held the 
willfulness of the act did not defeat the plaintiff’s 
right to look to the railroad company for redress. 

“In Railroad v. Derby, 11 How. 468, where the serv- 
ant of a railroad company took an engine and ran it 
over the road for his own gratification, not only with- 
out consent, but contrary to express orders, the 
supreme court of the United States held that the rail- 
road company was responsible. 

“In Railway v. Hinds,7 Am. Law Reg. (N. 8.) 14, a 
passenger’s arm was broken in a fight between some 
drunken persons that forced their way into the car, at 
a station near an agricultural fair, and the company 
was held responsible, because the conductor went on 
collecting fares, and did not stop the train and expel 
the rioters, or demonstrate, by an earnest effort, that 
it was impossible to do so. 

‘In Flint v. Transportation Company, 34 Conn. 
554, where the plaintiff was injured by the discharge 
of a gun, dropped by some soldiers engaged in a 
scuffie, the court held that passenger carriers are 
bound to exercise the utmost vigilence and care to 
guard those they transport from violence, from what- 
ever source arising; and the plaintiff recovered a ver- 
dict for $10,000. 

“In Landreauz v. Bell, 5 Louisiana (O. S.), 275, the 
court say, that carriers are responsible for the mis- 
conduct of their servants toward passengers, to the 
same extent as for their misconduct in regard to mer- 





chandise committed to their care ; that no satisfactory 
distinction can be drawn between the two cases. 

“In Chamberlain v. Chandler, 3 Mason, 242, Judge 
Story declared, in language strong and emphatic, that 
a passenger’s contract entitles him to respectful treat- 
ment; and he expressed the hope that every viola- 
tion of this right would be visited, in the shape of 
damages, with its appropriate punishment. 

“In Nieto v. Clark, 1 Cliff. 145, where the steward of 
the ship assaulted and grossly insulted a female pas- 
senger, Judge Clifford declares, in language equally 
emphatic, that the contract of all passengers entitles 
them to respectful treatment and protection against 
rudeness and every wanton interference with their 
persons from all those in charge of the ship; that the 
conduct of the steward disqualified him for his situa- 
tion, and justified the master in immediately dis- 
charging him, although the vessel was then in a 
foreign port. And we have his authority for saying 
that he has recently examined the question with care, 
in a case pending in the Rhode Island district, where 
the clerk of a steamboat unjustifiably assaulted and 
maltreated a passenger, and that he entertains no 
doubt of the carrier’s liability to compensate the pas- 
senger for the injury thus received, whether the car- 
rier previously authorized or subsequently ratified 
the assault or not. A report of the case will soon be 
published. See 3 Clifford. 

“Anda recent and well-considered case in Maryland 
(published since this case has been pending before the 
law court, and very much like it in all respects), fully 
sustains this view of the law. Railroad v. Blocher, 
27 Md. 277. 

“The grounds of the carrier’s liability may be briefly 
stated thus: 

“The law requires the common carrier of passengers 
to exercise the highest degree of care that human 
judgment and foresight are capable of, to make his 
passenger’s journey safe. Whoever engages in the 
business impliedly promises that his passenger shall 
have this degree of care. In other words, the carrier 
is conclusively presumed to have promised to do 
what, under the circumstances, the law requires him 
todo. We say conclusively presumed, for the law 
will not allow the carrier, by notice or special contract 
even, to deprive his passenger of this degree of care. 
If the passenger does not have such care, but, on the 
contrary, is unlawfully assaulted and insulted by one 
of the very persons to whom his conveyance is in- 
trusted, the carrier’s implied promise is broken, and 
his legal duty is left unperformed, and he is neces- 
sarily responsible to the passenger for the damages 
he thereby sustains. The passenger’s remedy may 
be either in assumpsit or tort, at his election. In the 
one case, he relies upon a breach of the carrier’s com- 
mon-law duty in support of his action; in the other, 
upon a breach of his implied promise. The form of 
the action is important only upon the question of 
damages. In actions of assumpsit, the damages are 
generally limited to compensation. In actions of tort, 
the jury are allowed greater latitude, and, in proper 
cases, may give exemplary damages. 

“TI, We now come to the second branch of the case. 
What is the measure of relief which the law secures 
to the injured party; or, in other words, can he 
recover exemplary damages? We hold that he can. 
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The right of the jury to give exemplary damages for 
injuries wantonly, recklessly or maliciously inflicted, 
is as old as the right of trial by jury itself; and is 
not, as many seem to suppose, an innovation upon 
the rules of the common law, It was settled in Eng- 
land more than a century ago. 

“Tn 1763 Lord Chief Justics Pratt (afterward Earl 
of Camden), with whom the other judges concurred, 
declared that the jury had done right in giving exem- 
plary damages. Huckle v. Money, 2 Wils. 205. 

“In another case the same learned judge declared, 
with emphasis, that damages are designed not only as 
a satisfaction to the injured person, but likewise as a 
punishment to the guilty. Campbell’s Lives of the 
Chancellors, Am. ed., vol. 5, p. 214. 

“In 1814, the doctrine of punitive damages was 
stringently applied in a case where the defendant, in 
a state of intoxication, forced himself into the plaint- 
iffs company, and insolently persisted in hunting 
upon his grounds. The plaintiff recovered a verdict 
for five hundred pounds, the full amount of his ad 
damnum, and the court refused to set it aside. Mr. 
Justice Heath remarked in this case, that he remem- 
bered a case where the jury gave five hundred pounds 
for merely knocking a man’s hat off, and the court 
refused a new trial. It goes, said he, to prevent the 
practice of dueling, if juries are permitted to punish 
insult by exemplary damages. Merest v. Harvey, 5 
Taunt. 442; see, also, to the same effect, Sears v. Lyon, 
2 Stark. 3.7, decided in 1818. 

“In 1844, Lord Chief Baron Pollock said, that in 
actions for malicious injuries, juries had always been 
allowed to give what are called vindictive damages. 
Doe v. Filliter, 13 M. and W, 59. 

“Tn 1858, in an action of trespass for taking personal 
property on a fraudulent bill of sale, the defendant's 
counsel contended that it was not a case for the appli- 
cation of the doctrine of exemplary damages; but 
the court held otherwise. No doubt, said Pollock, 
Cc. B., it was a eve in which vindictive damages 
might be given. Thomas v. Harris, 3 H. and N, 961. 

“Tn 1860, in an action for willful negligence, the de- 
fendant contended that the plaintiffs declaration was 
too defective to entitle him to exemplary damages; 
but the court held otherwise; and the judge who 
tried the case remarked that he was glad the court had 
come to the conclusion that it was competent for the 
jury to give exemplary damages, for he thought the 
defendant had acted with a high hand. Hmblen v. 
Myers, 6 H. and N. 54. 

“*‘Damages exemplary,’ is now a familiar title 
in the best English law reports. See 6 H. and N. 
969, 

“ Tt was the firmness with which Lord Camden (then 
Chief Justice Platt) maintained and enforced the 
right of the jury to punish with exemplary damages 
the agents of Lord Halifax (then secretary of state) 
for the illegal arrest of the publishers of the North 
Briton, that made him so immensely popular in Eng- 
land. Nearly or quite twenty of those cases appear 
to have been tried before him, in all of which enor- 
mous damages were given, and in not one of them 
was the verdict set aside. In one of the cases a ver- 
dict for a thousand pounds was returned for a mere 
nominal imprisonment at the house of the officer 

VoL. 3. 





making the arrest, and the court refused to set it 
aside. Beardmore v. Carrington, 2 Wils. 244. 

“** After this,’ says Lord Campbell, in his Lives of 
the Chancellors, ‘he became the idol of the nation. 
Grim representations of him laid down the law from 
sign-posts, many busts and prints of him were sold, 
not only in the streets of the metropolis, but in the 
provincial towns; a fine portrait of him, by Sir Joshua 
Reynolds, with the flattering inscription, ‘in honor of 
the zealous asserter of English liberty by law,’ was 
placed in the Guildhall of the city of London; ad- 
dresses of thanks to him poured in from all quarters; 
and one of the sights of London, which foreigners 
went to see, was the great Lord Chief Justice Pratt.’’ 

“In this country perhaps Lord Camden is better 
known as one of the able English statesmen who so 
eloquently defended the American colonies against the 
unjust claim of the mother country to tax them. Lord 
Campbell says some portions of his speeches upon 
that subject are still in the mouths of school-boys, 
But in England his immense popularity originated in 
his firm and vigorous enforcement of the doctrine 
of exemplary damages. And we cannot discover 
that the legality of his rulings in this particular was 
ever seriously called in question. On the contrary, 
we find it admitted by his political opponents that he 
was a profound jurist and-an able and upright judge. 
His stringent enforcement of the right of the jury to 
punish flagrant wrongs with exemplary damages, 
arrested not only great abuses then existing, but it 
has had a salutary influence ever since. It won for 
him the title of the ‘asserter of English liberty by 
law.’ 

**TIn this country the right of the jury to give exem- 
plary damages has been much discussed, It seems 
to have been first opposed by Mr. Theron Metcalf. 
(afterward reporter and judge of the supreme court of 
Massachusetts), in an article published in 3 American 
Jurist, 387, in 1830. The substance of this article was 
afterward inserted in a note to Mr. Greenleaf’s work 
onevidence. Mr. Sedgwick, in his work on damages, 
took the opposite view, and sustained his position by 
the citation of numerous authorities. Professor 
Greenleaf replied in an article in the Boston Law 
Reporter, vol. 9, p. 529. Mr. Sedgwick rejoined in 
the same periodical, vol. 10, p. 49. Essays on differ- 
ent sides of the question were also published in 3 
American Law Magazine (N. S.) 537, and 4 American 
Law Magazine (N. 8.) 61. But notwithstanding this 
formidable opposition, the doctrine triumphed, and 
must be regarded as now too firmly established to be 
shaken by any thing short of legislative enactments. 
In fact, the decisions of the courts are nearly unani- 
mous in its favor. 

“Tn a case in the supreme court of the United States 
Mr. Justice Greer, in delivering the opinion of the 
court, says, it is a well-established principle of the 
common law that in all actions for torts the jury may 
inflict what are called punitive or exemplary damages, 
having in view the enormity of the offense rather 
than the measure of compensation to the plaintiff. 
‘We are aware,’ the judge continues, ‘that the pro- 
priety of this doctr‘ue has been questioned by some 
writers; but if repeated judicial decisions for more 
than a century are to be received as the best exposition 
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of what the law is, the question will not admit of 
argument,’ Day v. Woodworth, 13 How. 363. 

“In a case in North Carolina the court refer to the 
note in Professor Greenleaf’s work on evidence, and 
say that it is very clearly wrong with respect to the 
authorities; and in their judgment wrong on prin- 
ciple ; that it is fortunate, that while juries endeavor 
to give ample compensation for the injury actually 
reveived, they are also allowed such full discretion 
as to make verdicts to deter others from flagrant vio- 
lations of social duty. And the same court hold, that 
the wealth of the defendant is a proper circumstance 
to be weighed by the jury, because a thousand dollars 
may be a less punishment to one man than one hun- 
dred dollars to another. In one case the same court 
sustained a verdict which in terms assessed the actual 
damages at $100, and the «xemplary damages at $1000. 
The court held it was a good verdict for $1100. Pen- 
dleton v. Davis, 1 Jones (N. C.) 98; McAuley v. Birk- 
head, 13 Iredell, 28; Gilreath v. Allen, 10 id. 67. 

“In fact, Professor Greenleaf is himself an authority 
for the doctrine of exemplary damages. Speaking of 
the action for assault and battery, he says the jury are 
not confined to the mere corporal injury, but may 
consider the malice of the defendant, the insulting 
character of his conduct, the rank in life of the 
several parties, and all the circumstances of the out- 
rage, and thereupon award such exemplary damages 
as the circumstances may in their judginent require. 
2 Greenl. on Ev., 2 89. 

“ But if the great weight of Professor Greenleaf’s au- 
thority were to be regarded as opposed to the doctrine, 
we have, on the other hand, the great weight of Chan- 
cellor Kent’s opinion in favor of it. He says, surely 
this is the true and salutary doctrine. And after re- 
viewing the English cases, he continues by saying it 
cannot be necessary to multiply instances of its appli- 
cation; that it is too well settled in practice, and too 
valuable in principle to be called in question, Tillot- 
son Vv. Cheetham, 3 Johns. 56, 64. 

“This brief review of the doctrine of exemplary dam- 
ages is not so much for the purpose of establishing its 
existence, as to correct the erroneous impression 
which some members of the legal profession still seem 
to entertain, that it is a modern invention, not sanc- 
tioned by the rules of the common law. We think 
every candid-minded person must admit that it is no 
hew doctrine; that its existence as a fundamental 
rule of the common law has been recognized in Eng- 
land for more than a century ; that it has been there 
stringently enforced under circumstances which 
would not have it allowed to pass unchallenged, if 
any pretext could have been found for doubting its 
validity; and that in this country, notwithstanding 
an early and vigorous opposition, it has steadily pro- 
gressed, and that the decisions of the courts are now 
nearly unanimous in its favor. It was sanctioned in 
this State, after a careful and full review of the author- 
ities, in Pike v. Dilling, 48 Me. 539, and cannot now be 
regarded as an open question. 

“ But it is said that if the doctrine of exemplary dam- 
ages must be regarded as established in suits against 
natural persons for their own willful and malicious 
torts, it ought not to be applied to corporations for 
the torts of their servants, especially where the tort 
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is committed by aservant of so low a grade asa brake- 
man on a railway train, and the tortious act was not 
directly or impliedly authorized nor ratified by the 
corporation ; and several cases are cited by the de. 
fendants’ counsel, in which the courts seem to haye 
taken this view of the law; but we have carefully ex- 
amined these cases, and in none of them was there 
any evidence that the servants acted wantonly or 
maliciously; they were simply cases of mistaken 
duty; and what these same courts would have done 
if a case of such gross and outrageous insult had been 
before them, as is now before us, it is impossible to 
say ; and long experience has shown that nothing is 
more dangerous than to rely upon the abstract rea- 
soning of courts, when the cases before them did not 
call for the application of the doctrines which their 
reasoning is intended to establish. 

“ We have given to this objection much considera- 
tion, as it was our duty to do, for the presiding judge 
declined to instruct the jury that if the acts and words 
of the defendants’ servant were not directly nor im- 
pliedly authorized nor ratified by the defendants, the 
plaintiff could not recover exemplary damages. We 
confess that it seems to us that there is no class of 
cases where the doctrine of exemplary damages can 
be more beneficially applied than to railroad cerpora- 
tions, in their capacity of common carriers of pas- 
sengers; and it might as well not be applied to them 
at all as to limit its application to cases where the sery- 
ant is directly or impliedly commanded by the cor- 
poration to maltreat and insult a passenger, or to 
cases where such an a:t is directly or impliedly rati- 
fied; for no such cases will ever occur. 

“A corporation is an imaginary being. It has no 
mind but the mind of its servants; it has no voice 
but the voice of its servants ; and it has no hands with 
which to act but the hands of its servants. All its 
schemes of mischief, as well as its schemes of public 
enterprise, are conceived by human minds and exe- 
cuted by human hands; and these minds and hands 
are its servants’ minds and hands. An attempt, there- 
fore, to distinguish between the guilt of the servant 
and the guilt of the corporation ; or the malice of the 
servant and the malice of the corporation ; or the pun- 
ishment of the servant and the punishment of the 
corporation, is sheer nonsense, and only tends to con- 
fuse the mind and confound the judgment. Neither 
guilt, malice, nor suffering is predicable of this ideal 
existence called a corporation. And yet, under cover 
of its name and authority, there is, in fact, as much 
wickedness, and as much that is deserving of pun- 
ishment, as can be found anywhere else. And since 
these ideal existences can neither be hung, impris- 
oned, whipped, nor put in the stocks—since, in fact, 
no corrective influence can be brought to bear upon 
them except that of pecuniary loss —it does seem to 
us that the doctrine of exemplary damages is more 
beneficial in its application to them than in its appli- 
cation to natural persons. If those who are in the 
habit of thinking that it is a terrible hardship to pun- 
ish an innocent corporation for the wickedness of its 
agents and servants, will for a moment reflect upon 
the absurdity of their own thoughts, their anxiety 
will be cured. Careful engineers can be selected who 
will not run their trains into open draws ; and careful 
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baggagemen can be secured who will not handle and 
smash trunks and bandboxes, as is now the universal 
custom; and conductors and brakemen can be had 
who will not assault and insult passengers; and if 
the courts will only let the verdicts of upright and 
intelligent juries alone, and let the doctrine of exem- 
plary damages have its legitimate influence, we pre- 
dict these great and growing evils will be very much 
lessened, if not entirely cured. There is but one vul- 
nerable point about these ideal existences called cor- 
porations; and that is, the pocket of the moneyed 
power that is concealed behind them ; and if that is 
reached they will wince. Whenit is thorougly under- 
stood that it is not profitable to employ careless and 
indifferent agents, or reckless and insolent servants, 
better men will take their places, and not before. 

“It is our judgment, therefore, that actions against 
corporations, for the willful and malicious acts of 
their agents and servants in executing the business 
of the corporation, should not form exceptions to the 
rule allowing exemplary damages. On the contrary, 
we think this is the very class of cases, of all others, 
where it will do the most good, and where it is most 
needed. And in this conclusion we are sustained by 
several of the ablest courts in the country. 

“Ina case in Mississippi, the plaintiff was carried 
four hundred yards beyond the station where he had 
told the conductor he wished tostop; and he requested 
the conductor to run the train back, but the conductor 
refused, and told the plaintiff to get off the train or 
he would carry him to the next station. The plaintiff 
got off and walked back, carrying his valise in his 
hand. The plaintiff testified that the conductor's 
manner toward him was insolent, and the defendants 
having refused to discharge him, the jury returned a 
verdict for $4,500, and the court refused to set it aside. 
They said the right of the jury to protect the public 
by punitive damages, and thus prevent these great 
public blessings from being converted into the most 
dangerous nuisances, was conclusively settled; and 
they hoped the verdict would have a salutary influ- 
ence upon their future management. Railroad v. 
Hurst, 36 Miss. 660. 

“In New Hampshire, in an action against this iden- 
tical road, where, through gross carelessness, there 
was a collision ef the passenger train with a freight 
train, and the plaintiff was thereby injured, the judge 
at nisi prius instructed the jury that it was a proper 
case for exemplary damages; and the full court sus- 
tained the ruling, saying it was a subject in which all 
the traveling public were deeply interested ; that rail- 
roads had practically monopolized the transportation 
of passengers on all the principal lines of travel, and 
there ought to be no lax administration of the law in 
such cases ; and that it would be difficult to suggest a 
ease more loudly calling for an exemplary verdict. 
{If mere carelessness, however gross, calls loudly for 
an exemplary verdict, what shall be said of an injury 
that is willful and grossly insulting?] Hopkins v. 
At.and St. Lawrence Railroad, 36 N. H. 9. 

“Judge Redfield, in his very able and useful work on 
railways, expresses the opinion that there is quite as 
much necessity for holding these companies liable to 
exemplary damages as their agents. He says it is 
difficult to perceive why a passenger, who suffers 
indignity and insult from the conductor of a train, 





should be compelled to show an actual ratification of 
the act in order to subject the company to exemplary 
damages. 2 Redfield on Railways, 231, note. But if 
such a ratification is necessary, he thinks the corpo- 
ration, which is a mere legal entity, inappreciable to 
sense, should be regarded as always present in the 
person of its servant, and as directing and ratifying 
the servant’s acts within the scope of his employ- 
ment, and thus be made responsible for his willful 
misconduct. 1 Redfield on Railways, 515 et seq. 

‘“‘And in a recent case in Maryland (published since 
this case has been pending before the law court),a 
case in all respects very similar to the one we are now 
considering, the presiding judge was requested to 
instruct the jury that the plaintiff was not entitled to 
recover vindictive or punitive damages from the de- 
fendants, unless they expressly or impliedly partici- 
pated in the tortious act, authorizing it before, or 
approving it after, it was committed ; but the presid- 
ing justice refused so to instruct the jury, and the 
full court held that the request was properly rejected ; 
that it was settled that where the injury for which 
compensation in damages is sought is accompanied 
by force or malice, the injured party is entitled to re- 
cover exemplary damages. Railroad vy. Blocher, 27 
Md. 277. 

“ But the defendants say that the damages awarded 
by the jury are excessive, and they move to have the 
verdict set aside and a new trial granted for that rea- 
son. That the verdict in this case is highly punitive, 
and was so designed by the jury, cannot be doubted ; 
but by whose judgment is it to be measured to deter- 
mine whether or not it is excessive? What standard 
shall be used? It is a case of wanton insult and in- 
jury to the plaintiff’s character and feelings of self- 
respect, and the damages can be measured by no 
property standard. It is a case where the judgment 
will be very much influenced by the estimation in 
which character, self-respect and freedom from insult 
are held. To those who set a very low value on 
character, and think that pride and self-respect exist 
only to become objects of ridicule and sport, the 
damages will undoubtedly be considered excessive. 
It would not be strange if some such persons, meas- 
uring the sensibilities of others by their own low 
standard, should view this verdict with envy, and 
regret that somebody will not assault and insult them, 
if such is to be the standard of compensation. While 
others, who feel that character and self-respect are 


above all price, more valuable than life itself, even, 


will regard the verdict as none too large. We repeat, 
therefore, that it isa case where men’s judgments will 
be likely to differ. And suppose the court is of 
opinion that the damages in this case are greater, 
much greater even, than they would have awarded, 
does it therefore follow that the judgment of the court 
is to be substituted for that of the jury? By no 
means. It is the wisdom of the law to suppose that 
the judgment of the jury is more likely to be right 
than the judgment of the court, for it is to the former, 
and not to the latter, that the duty of estimating dam- 
ages is confided. Unless the damages are so large as 
to satisfy the court that the verdict was not the result 
of an honest exercise of judgment, they have no right 
to set it aside. 
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that the jury acted dishonestly, or that they made any 
mistake in their application of the doctrine of exem- 
plary damages. We have no doubt that the highly 
punitive character of their verdict is owing to the 
fact, that, after Jackson’s misconduct was known to 
the defendants, they still retained him in their ser- 
vice. The jury undoubtedly felt that it was due to 
the plaintiff, and due to every other traveler upon 
that road, to have him instantly discharged ; and that 
to retain him in his place, and thus shield and protect 
him against the protestation of the plaintiff, nade to 
the servant himself at the time of the assault, that he 
would lose his place, was a practical ratification and 
approval of the servant’s conduct, and would be so 
understood by him and by every other servant on 
the road. 

“And when we consider the violent, long-continued, 
and grossly insulting character of the assault; that it 
was made upon a person in feeble health, and was 
accompanied by language so coarse, profane and 
brutal; that, so far as appears, it was wholly unpro- 
voked, we confess we are amazed at the conduct of 
the defendants in not instantly discharging Jackson. 
Thus to shield and protect him in his insolence, 
deeply implicated them in his guilt. It was such in- 
ditference to the treatment the plaintiff had received, 
such indifference to the treatment that other travelers 
might receive, such indifference to the evil influence 
which such an example would have upon the servants 
of this and other lines of public travel, that we are 
not prepared to say the jury acted unwisely in making 
their verdict highly punitive. We cannot help feel- 
ing, that, if we should interfere and set it aside, our 
action would be most unfortunate and detrimental to 
the public interests. On the contrary, if we allow it 
to stand, we cannot doubt that its influence will be 
salutary. It will be an impressive lesson to these 
defendants, and to the managers of other lines of 
public travel, of the risk they incur when they retain 
in their service servants known to be reckless, ill-man- 
nered, and unfit for their places. And it will encour- 
age those who may suffer insult and violence at the 
hands of such servants not to retaliate or attempt to 
become their own avengers, as is too often done, but 
to trust to the law and to the courts of justice for the 
redress of their grievances. It will say to them, be 
patient and law-abiding, and your redress shall surely 
come, and in such measure as will not add insult to 
your previous injury. 

“On the whole, we cannot doubt that it is best for 
all concerned that this verdict be allowed to stand.” 





—— 


TRIALS IN THE OLDEN TIME. 


To study how justice was formerly administered, to 
observe in the proceedings of those days the origin 
of many of the rules and practice prevailing in our 
courts even at this day, and learn how far we may 
improve on the past, seems to us to be of importance 


and interest enough to warrant us in recurring occa- | 


sionally, in our columns, to trials in the olden time as 
we find them in our old reports. 
We have already given some extracts from the 


accounts of the trials of Sir Walter Raleigh and | 


“A careful examination of the case fails to satisfy us 





Algernon Sydney, in England, 150 to 200 years ago; 
and we now give the account of a trial in the city of 
New York in 1702, The whole report fills 45 pages 
in “ Howell’s State Trials,” and is too long to be 
inserted in full, so we give such ‘extracts from it as 
will show its nature. 

When the Earl of Bellamont retired from the gov- 
ernorship of the province, and before his successor, 
Lord Cornbury, had arrived, Capt. John Nanfan 
officiated as lieutenant-governor: 


** At a council held at Fort William Henry this léth 
January, 1702—present the Hon. John Nanfan,” etc,— 
‘*it was ordered that Alderman John Hutchins do appear 
before this board to-morrow morning, and then and there 
produce to the board the address to his majesty, the 
address to the parliament, and the address to the Lord 
Cornbury, which was signed by several of the inhabitants 
of this city,’’ ete. 


Hutchins refused to deliver the addresses, and on 
the 19th of January was committed to jail “for the 
signing of libels said to be against the administration 
of the government.” 

The next day, Col. Nicholas Bayard, Rip Van Dam, 
Philip French, and Thomas Wenham, sent a memo- 
rial to the governor, in which they ask for the dis- 
charge of Hutchins, because the addresses were in 
their hands, and not in his, and he could not deliver 
them. This was a chivalrous act and Bayard like, 
but is characterized by Smith in his history as 
“imprudent.” 


“Col. Bayard and the other three gentlemen, refusing to 
surrender the copies of the said addresses, had time given 
them, on their parol, toappear nextday. And afterward, 
the same day, the lieutenant-governor did deliver the 
above address to his majesty’s attorney-general of this 
province for his opinion in law therein.” 


That officer, who signed his name “ Sa. Sh. Brough- 
ton,” the next day gave his opinion that there was 
nothing criminal or illegal in it, and no offense in 
refusing to deliver up the addresses. 

On the same day, the lieutenant-governor and five 
of his council issued a warrant to the sheriff for the 
arrest of Col. Bayard for a conspiracy with Hutchins 
to disturb the peace, and “ render the past and pres- 
ent administration vile and cheap in the eyes of the 
people.” 

The law, under which the warrant issued, was an 
act which passed the provincial assembly in 1691, 
which, after recognizing William and Mary, enacted: 


“That whatsoever person or persons shall, by any man- 
ner of way, or upon any pretense whatever, endeavor, 
by force of arms, or otherwise, to disturb the peace, good, 
and quiet of this their majesties’ government, as it is now 
established, shall be deemed and esteemed as rebels and 
traitors unto their majesties, and incur the pains, penal- 
ties, and forfeitures as the laws of England have for such 
offenses made and provided.” 


“Upon Col. Bayard’s commitment, the city militia 
were, by beat of drum, called to arms, and a whole 
company daily appointed to guard the prison for 
about a week following, and defaulters strictly pun- 
ished ; which was burthensome to the people, and 


| occasioned great clamor, whereup n it was taken off.” 


Bayard and Hutchins, being informed that a special 
commission was ordered for a speedy trial, sent 4 
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petition to the lieutenant-governor and council to 
defer it to the usual sitting of the supreme court. 
“To which a verbal answer was given to Col. Bay- 
ard’s son, that, out of mere grace, the court should be 
deferred for five days.” 

On the 12th of February, a special commission was 
issued for their trial, directed to Atwood, De Peyster, 
and Walters, who constituted the court — they three 
being of the lieutenant-governor's council, and sign- 
ers of the warrant for Col. B.’s arrest, The progress 
of the trial will show what kind ofa tribunal it was— 
Atwood being its presiding judge. 

When the grand jury were called, the prisoner 
objected to some of them for declaring “ that if Bay- 
ard’s neck was made of gold he should be hanged,” 
at the same time boasting that they were of the jury; 
but the court overruled the objection. 


“Mr. Atwood, the first commissioner, gave a long 
charge to the jury, aggravating the facts supposed 
against the prisoner, and positively asserting that 
those facts were treason,” etc. 

“The jurors having received the charge, the court 
adjourned till next day. 

“The court being met the 20th, the indictment against 
Col, Bayard was delivered by the court to the grand jury, 
and Mr. Weaver (appointed solicitor-general for this ser- 
vice), attended them with the proofs, and insisted to be 
present with the grand jury, and that no person should 
be sent for, but whom he should name; and that no ques- 
tion should be asked, but such as he should approve of.”" 
Four of the jurors objected to that, ‘‘whereupon Mr. 
Weaver did threaten them, and”’ (to use his own expres- 
sion), “** would cause them to be trounced,’ taking down 
their names, and the grand jury broke up without 
acting. 

“The court in the afternoon met according to adjourn- 
ment, and the grand jury being sent for, Mr. Weaver 
made complaint that he was obstructed by some of the 
jury who would not acquiesce to his being present at the 
examination of the king’s evidence, and would have 
other evidences sent for than were by him produced. 
And thereupon Mr. Atwood did discharge the aforesaid 
four persons from their further service.” 


Twice again that day the court met for the jury to 
bring in their indictment, but they did not, and Mr. 
Atwood adjourned the court till next morning; “and 
on the way from the court, in a passion, he said, ‘if 
the grand jury will not find a bill against Col. Bayard, 
T will bring an information against him of high trea- 
son, and try him upon that.’ ”’ 


“February 21. The court met, and the grand jury 
appearing in court, the indictment was brought in by the 
foreman, indorsed Billa Vera, and signed with his name. 
Upon which Mr. Atwood immediately discharged the 
jury. 

“Whereupon the counsel for the prisoner informed the 
court that the bill was not found by twelve jurors. And, 
upon examination, it appeared that eight of the nine- 
teen who remained in court were against finding the bill, 
which eight importuned the court that the foreman 
might be brought upon his oath, and the rest sent for to 
witness the truth that they only found the signing the 
addresses, and not the treason. To which Mr. Atwood 
answered they were no longer jurors; they had presented 
the bill, and the court was possessed of it. Itis nowa 
record, and there is no averment against a record, 

“Ordered, the prisoner come to trial on Monday next 
come se’nnight, to which day the court adjourned accord- 
ingly.” 

Monday, March 2, the trial came on. 





“Mr. Nicholl, counsel for Col. Bayard, moved that the 
indictment be quashed, not being found by twelve men, 
and to prove the matter of law offered to produce author- 
ities; and, to prove the matter of fact, offered to produce 
evidences in court, if either were insisted on, the grand 
jury being then, by subpeena, in court.” 


The solicitor-general objected that there be no aver- 
ment against a record brought in by the body of a 
grand jury. 

Mr. Nicholl, in reply, cited various authorities. 

Mr, Atwood—“There can be no averment against a 
record,” , 

* * oe » a 

Mr. Nicholi—“The grand jury consisted of nineteen 
persons, whereof I have openly in court protested that 
they found no treason.” 

Mr, Atwood—‘‘I have by me the oaths of two men, that 
the bills were found by fourteen Billa Vera, they are so 
indorsed, have been publicly read in court, and are of 
record, for which reason I nor nobody else can inquire 
further of it.” 

Mr. Nicholi—** This concerns the subject’s life, and your 
honor ought to be counsel for the prisoner; and if a mis- 
understanding happens by the ignorance of the jurors, 
so that the bill is returned contrary to their intendment, 
the prisoner ought to be assisted.” 

* * * * * 

Mr. Emot, also of counsel for the prisoner, in his 
argument, urged: “ It is very hard upon the subject. 
The court appoints the foreman of the grand jury, 
and he may chance to be a person prejudiced against 
the prisoner, who may sign and return the bill Billa 
Vera without the consent of his fellows, or a sufficient 
number, and, because it is matter of record, shall no 
averment be allowed against the record ?” 

* # # # * 

Mr. Atwood—‘*The bill is found, and appears to the 
court matter of record, so that you need not insist any 
further upon that head. A grand jury is an inquest of 
office, and an inquest of office may be found by a less 
number than twelve. Mr. Sheriff, bring your prisoner to 
the bar.” 

Mr. Nicholi —‘‘ I have something else to say.”’ 

Mr. Atwood —“ Sheriff, stay a little.’ 

Mr. Nicholl —‘* I have a second objection in behalf of 
the prisoner; and it is that the jury should have been 
returned by precepts under the hands and seals of the 
commissioners, which, we understand, was not. 

“This appears in Hale’s Pleas of the Crown, page 134, 
Sir Edw. Coke's 4th page of the Institutes, title Oyer and 
Terminer, says the same, There isaspecial clause in the 
writ of oyer and terminer, which says: ‘We have com- 
manded our sheriff to summons, at such days and places 
as you shall appoint, such good and lawful men, by whom 
the truth may be better known.’ How shall the sheriff 
know those days and places, but by the commissioners’ 
precept? And howshall the truth be known, if the grand 
jury are permitted to have no other evidence but what 
are brought ex parte regis ?”’ 

Solicitor- General —‘* The grand jury are only to inquire 
for the king, and to receive or send for no other evidence 
than what are brought for the king.” 

Mr. Nicholl — “* You may tell that to somebody else — not 
to me; that is contrary to their oath, which is that they 
shall diligently inquire and true presentment make,” 

Mr. Atwood —“ All the books speak of the king’s evi- 
dence only, and agree that the grand jury may and ought 
to find upon probable evidence, as appears in Babbing- 
ton.” 


* * s * * 
Solicitor-Generai—“* When you had the government, 
Dr. Staats had a bill found against him by eight men of a 
jury of fifteen.” 
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“N. B.—A private person opposed the assertion, but 
he was commanded silence.” 

Mr. Nicholi—“‘I never heard of it, nor believe it to be 
true; but that is not to be taken as a precedent, if it were 
true.” 

Mr. Atwood—“ Gentlemen, you seem to mistake the 
Lord Chief Justice Coke, where he says, ‘ There shall be 
twenty-four peers upon the arraignment of a peer,’ etc. ; 
‘for if there be but thirteen peers, and the majority agree 
to it, it is understood to be found by twelve of them.’” 


Col, Bayard was then arraigned and pleaded. 


Prisoner —“* I desire I may be allowed two clerks to take 
the minutes of the trial.” 

Mr. Atwood—*“* No. You have a solicitor allowed; he 
may take notes; any other will not be suffered to do it.” 

Prisoner —“ I find it was allowed my Lord Russell and 
others to employ clerks to take their trials. I pray the 
same liberty.” 

Mr. Atwood —“ It was allowed my Lord Russell, but you 
would not be willing to meet with the hardships of his 
trial.” 


At the next meeting of the court: 


“Solicitor-general moved that the court might be 
adjourned till to-morrow morning, the king’s evidence 
being disguised with drink, which was granted.” 

“ Mr. Nicholl moved that it would be a favor to the pris- 
oner to put off the trial till Monday.” 

Mr. Atwood—** No, I will take care to domy duty, what- 
ever other people do. We shall not give Mr. Veasey” 
(Mr. Veasey was then minister at New York), “ the oppor- 
tunity of another sermon against us.”’ 

Mr. Atwood —“ I observe Mr. Jamieson to have pen and 
ink, Mr. Jamieson, you are not permitted to write.” 

Jamieson — “IT only take minutes for my private satis- 
faction.” 

Mr. Atwood — “* It is true, an attorney or practitioner of 
the court may take notes for his private use, but you are 
no longer an attorney of this court, nor shall you be per- 
mitted to practice, until you purge yourself of having 
signed theaddresses. Put up your pen and ink.” 


And then the court adjourned. 


“March7. The commissioners met, and the attorney- 
general was called, but did not appear.” 

Mr. Atwood —“* Mr. Secretary, let a minute be made, 
that it appears to this court that the attorney-general 
hath neglected his majesty’s service. It isno wonder the 
people here contemn his majesty’s authority, since the 
attorney general, though commanded to prosecute by the 
government, hath neglected to do the same, and hath 
given a judgment and opinion directly contrary to the 
lieutenant-governor and council.” 

Mr, Atwood —“ Sheriff, fetch the prisoner,” which was 
done. 

Mr. Secretary—“ Before we proceed, read the petition 
which was given me this morning by Col, Bayard’s son,” 
which was read. 


The petition set forth that the indictment was not 
found by twelve jurors, “though the most part of 
them,” it says, “are your petitioner’s mortal ene- 
mies, for no other cause but on account of the unhappy 
divisions in this province ;’’ and the paper then pro- 
ceeds to charge, that he had requested the sheriff to 
allow him the favor and justice of being tried by 
Englishmen, and of English extraction, of the best 
character, for knowledge, integrity, conscience, and 
estates, yet he had not one allowed him of English, 
but all of them Dutch, and “ignorant to that degree 
that they can neither write nor read, nor so much as 
understand the English language,” and complains 





that the petit jury were all but five or six Dutch, 
most of them laboring men, very few that had ever 
been on a jury, and entirely ignorant of the English 
language. 

When that had been read, the following was the 
scene: 


Mr. Atwood —“ Colonel Bayard, the laws do indulge you 
with counsel. Did you advise with them concerning this 
petition ?” 

Bayard —“ No, I did not.” 

Mr, Atwood—“It were better you had; for you have 
acted very indiscreetly in this matter to arraign the jus- 
tice of the grand jury.” 

“The jury, being called, appeared. 

*“*Imion Van Bursert (prisoner accepts). 

Solicitor-General—* I challenge him for the king.” 

Mr. Emot—** You are not to challenge, Mr. Solicitor, 
without cause, by the statute 23 Edw. I.”’ 


Mr, Atwood —“ It is a thing so plain, I wonder you will 
insist on it.” 

“Gysber von Inbrough (prisoner accepts). 

Solicitor-General —** Challenges for the king.” 

“ Gerryt Nuell (prisoner accepts). 

Solicitor- General —“* Challenges,” etc. 


And so on, until the prisoner said, “I pray the 
solicitor may first make all his challenges, and only 
leave me a panel of forty-eight jurors.” 


Mr. Atwood —“ No, that must not be.” 

{(**Memorandum. The rest of the eighty jurors were in 
like manner challenged, till the number of twelve were 
sworn, viz.: One an alien, two no freeholders, and all the 
rest Dutchmen, or of Dutch extraction, born here, very 
ignorant of the English language, and of mean capaci- 
ties to an extreme degree,”’} 


Among them were found names yet remaining with 
us, viz.: Stoutenbergh, Vanderspeigel, Viele, Saun- 
ders, Beekman, Ten Eyck, and Goelet. 

The solicitor-general then opened the case to the 
jury in a speech, which is thus described : 


“Mr. Solicitor made an introductory discourse of about 
an hour long, and had some sheets of paper in his hand, 
out of which he read several scurrilous and false reflec- 
tions on the English inhabitants of this colony, with the 
French and principal Dutch, having retrospection for 
many years past; * * * charging the prisoner to be the 
head of a faction, a malignant party, who had endeay- 
ored to introduce popery and slavery ; * * * that the said 
party was a nest of pirates, betrayers of our prince and 
laws; a parcel of banditti, who offered the late Earl of 
Belmont a reward of £10,000 to connive at piracies, and 
£1,000 to himself to solicit it; that some mean and broken 
merchants in London had made complaints to the lords 
of trade, * * * and used scandalous reflections on Mr, 
Veasey, minister of Trinity church, and against Col. 
Smith, the first member of the council, though nothing 
relating to this trial, and owned himself of the Leyeste- 
rian party, and he would stand or fall by it,” ete, 


Then tlfe testimony was taken, and all that was 
proved was, that Col. Bayard had signed the three 
addresses, had offered them to others to sign, had 
them still in his possession, and refused to deliver 
them up to the lieutenant-governor and his council. 

Some incidents of a kindred nature to those already 
described occurred during this period of the trial. 

A witness, Samuel Clows, was being exaimimed: 


Solicitur- General —“ Mr. Clows, pray tell us what ws 
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the reason why you did not sign the other two ad- 
dresses ?” 

Clows—“I think Iam not at this time obliged to teli 
that, being it does not at all affect the matter.” 

Mr, Alwood—“ Yes, but it does. You must tell us.’ 


The following extracts show that the witnesses had 
all been tampered with by the lieutenant-governor’s 
council, of which Mr. Atwood, now the presiding 
judge, was a member. 

W. Richardson was testifying: 


Mr. Atwood —“ Youare very forgetful of what you swore 
before the governor and council, but to put you in mind 
somewhat of it, did nobody tell you what papers were to 
he signed ?”’ 

Richardson —“* Nobody at all,’’ 


John Bashford was giving his testimony : 


Mr. Atwood —‘* These witnesses are very unwilling or 
very forgetful, having given a much different account 
of things upon their oaths before the governor and 
council.” 

Bashford—‘‘I have now had time to recollect myself, 
but was then under a surprise, not knowing what I was 


sent to for.” 
Michacl Christian was testifying : 


Mr. Atwood—“ Certainly, these gentlemen are very 
unwilling evidences. Mr. Christian is a gentleman of 
good learning, and it is strange that he should be so for- 
getful that he cannot remember what was given in on 
his oath before the governor and council; he has either 
a weak or a treacherous memory.” 


Robert Crannel was testifying: 


Mr. Atwood —** Your evidence is not so full as when you 
gave in your information on oath before the council.” 
Crannel—* But it is, and I know nothing more,”’ 


After the testimony for the prosecution closed, Mr. 
Nicholl and Mr. Emot addressed the jury in behalf 
of the prisoner, in speeches quite fully reported. 
Then Col, Bayard produced his testimony. 


“Mr, Veasey, minister of Trinity church, being sworn, 
said: I have been for six years personally acquainted 
with Col. Bayard; during which time his life and conver- 
sation recommended him in the world as an exemplary 
Christian,” etc. 

“Capt. Tudor, sworn, said: I have known Col. Bayard 
twenty-six years; a moderate, civil, good man; has been 
employed in almost all offices of the greatest trust in the 
government; never disaffected, but stood up for the Prot- 
estant religion and King William.” 

Prisoner—“*To prove that I have, on sundry emergen- 
cies during the late war, advanced of my private fortune 
upon loan, without interest, considerable sums of money 
for the preservation of his majesty’s interest and govern- 
ment in New York, of which upward of £200 money in 
specie lent is still unpaid, I desire Mr. Jamieson, who 
was then clerk of the council, sworn.” 

Jamieson, being called, appeared. 

Mr, Atwood —** Mr. Jamieson has refused to purge him- 
self of signing those addresses, and is particeps criminis, 
for which reason he cannot be allowed to be on evidence.” 

“The evidence having been concluded, the solicitor- 
general, without answering the authorities offered by the 
prisoner’s counsel relating to the treason, summed up the 
evidence as to the matter of fact.’’ 

“Mr, Atwood gave the charge to the jury in a long dis- 
course, and, among other things, insisted that the indict- 
ment was not laid under the act of 25 Edw. 3, nor any act 
of parliament, but upon an act of the assembly of the 





province, confirmed by his majesty, which had power to 
make acts for high treason as well as the parliament of 
England,” etc. ete. 


“On Monday, the 9th, the prisoner was brought to the 
bar, and the jury sent for, They were asked if they were 
agreed on their verdict. They answered they were not 
agreed, but desired some direction from the court. Jacob 
Goelet appeared as foreman of the jury, and read some 
notes of what he said the witnesses had sworn, which 
were denied to have been sworn by the prisoner’s coun- 
sel, who prayed Mr. Atwood to satisfy the jury of the 
truth of the evidence, 

“To this he answered, that he could not do it, after the 
charge given ; but affirmed it was no new thing (as some 
pretended), after charge given, to satisfy the jury in some 
matters of law; and told that he had received letters 
from the jury and answered, which Answers were only 
his private opinion. That if they were under any diffi- 
culty whether the matters of fact, as alleged in the indict- 
ment, and which were proved to them, were treason or 
no, they might find the prisoner guilty, who had his 
advantage in moving in arrest of judgment, and might 
be relieved as to matter of law. 

Mr. Emoi—“ This is not fair to give the jury a handle to 
find the prisoner guilty, in expectation of relief in arrest 
of judgment; for they are judges both of law and fact as 
the case is now cireumstanced. If they will enslave 
themselves and their posterity, and debar themselves 
of all access to their prince, they will be worse than 
negroes.”’ 

Mr. Atwood —“ This is not to be suffered to offer these 
things to the jury after they have received their charge. 
Therefore, be silent. Then proceeding, he renewed his 
charge to the jury, aggravating the supposed crimes,” etc. 

Mr. Emot—‘“T pray, your honor, to be heard one worid 
(which he often repeated, and at last was granted him), 
saying, among other things, ‘addressing the king is the 
undoubted right of the subject, both by common law and 
acts of parliament.’ If the subject, for complaints of 
grievances set forth by petition, shall be attainted of high 
treason, we are in a worse condition than slaves,’’ 

“Mr. Atwood checked him and commanded silence.” 


After awhile the jury rendered a verdict of guilty, 
and a motion was made in arrest of judgment, and 
the judge, Mr. Atwood, said: 


“Though the reasons offered by the prisoner’s counsel 
are properly and learnedly offered, I could, off hand, 
answer and control them all, YetI will not doit. Let 
them be left with the solicitor-general.” 


After the argument of the motion in arrest, Mr. 
Atwood, in a long speech, said : 


‘“*What the solicitor has offered is sufficient to overrule 
the reasons exhibited in argest of judgment, for it is evi- 
dently proved that the prisoner has disturbed the peace, 
good, and quiet of the government, as it is now estab- 
lished, viz.: 

“* First — By enticing the people to sign scandalous libels 
against the government, * * * 

** Secondly — By the prisoner’s disowning the assembly 
to be lawful. 

“* Thirdly — By charging the lieutenant-governor to be 
bribed to pass their acts of assembly. 

“ Fourthly — By charging the government to be in the 
hands of hot and ignorant men. 

“ Fifthly —By the address to the lieutenant-governor 
disowning and casting off the present authority, declar- 
ing the Lord Cornbury to succeed the late Earl of Bella- 
mont in the government. 

“T hope the prisoner by this time is convinced of his 
crime, as well as that clergyman who spoke so much in 
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his vindication; and that the prisoner will now be duly 
penitent and make a true confession of it.” 


Col. Bayard then made an address to the court in 
reply, complaining of several things on his trial, and 
Mr. Emot, his counsel, moved to “ have leave to offer 
other reasons ore tenus,’’ which the court granted, and 
adjourned to another day. 

Col. Bayard then addressed a letter to Col. Depeys- 
ter, one of the commissioners, to the same effect, and 
afterward, on the 16th of March, presented to the 
court a petition, in which he complained, first, that 
the finding of the grand jury was by less than the 
requisite number; second, that the petit jurors were 
“all of them parties concerned against him in the 
very matter he was tried for, on account of the un- 
happy divisions within this province ;”’ third. that 
all that was sworn against him was his name being to 
the petition to Lord Cornbury ; and, fourth, that all 
that the other witness had sworn was only that they 
signed the addresses at Alderman Hutchins’, 

Mr. Emot then argued his motion. 

His motion was overruled, and, after some other 
matters of no particular interest, the report of the 
trial ends in these words: 

Mr. Atwood —“ Col. Bayard, have you any thing to say 
why sentence should not pass?” 

Prisoner —“ I have nothing more to offer than what my 
counsel have offered, and what is contained in my last 
petition.” 

Mr, Atwood.—“ I am sorry to find you so impenitent of 
your crime, which isso heinous and abominable in the 
sight of Godand man. Yeu have lately made reflections 
upon the proceedings of the court against you, as if it 
had been a design to do the job; comparing your case to 
that of Naboth’s vineyard, But I hope God will open 
your eyes that you may be convinced and repent of the 
crime,” 

“Then he pronounced the sentence in these words; 

“It is considered by the court here that you be carried 
to the place from whence you came; that from thence 
you be drawn on an hurdle to the place of execution; 
that there you be hanged by the neck: and, being alive, 
you be cut down upon the earth, and that your bowels be 
taken out of your belly and your privy members be cut 
off, and you being alive, they be burnt before your face; 
and that your head be cut off, and that your body be 
divided into four quarters; and that your head and quar- 
ters be placed where the Lord our King shall assign. 
And the Lord have mercy on your soul.” 

Prisoner —**T desire to know whether I may have leave 
to answer to your honor’s speech made before sentence ?” 

Mr. Atwood —“ No.” 

Prisoner —** Then God’s wil! be done.”’ 

“ The prisoner was remanded.” 

Here ends in our law books the report of this atro- 
cious instance of judicial oppression, but from the 
early history of the colony we learn the sequel. 

.-Hutchins, at whose tavern the addresses had been 
left for signature, “ was tried before the same com- 
mission, convicted and condemned of high treason for 
the same facts with which Col. Bayard was charged, 
and had the same usage, both before, in, and after his 
trial.’’ 

Hutchins was released from his imprisonment by a 
bribe of £54 to the sheriff, but that officer would not 
release Bayard short of a farm worth £1,500, which 
Bayard refused to give. He, however, obtained from 
Lieutenant-Governor Nanfan a respite until the arrival 
of Lord Cornbury. 





In the mean time, an appeal was made to the home 
government, who condemned the proceeding as tyran- 
nical and illegal, and commanded Lord Cornbury to 
reverse the attainder. Accordingly, at the October 
session of the oyer and terminer in 1703, on motion 
of Mr. Jamieson, and by consent of the attorney- 
general, the attainder was set aside. 

At the time of the trial, the justices of the supreme 
court of the province were the three persons named 
in the commission, viz.: William Atwood, Abraham 
De Peyster, and Robert Walters. Atwood was chief 
justice, and was one of the governor’s council, both 
under Nanfan and Cornbury. 

On the receipt of the news from England of the con- 
demnation of the proceedings, Atwood and Weaver, 
his solicitor-general, under the assumed names of 
Jones and Jackson, fled from New York to Virginia, 
and thence to London, and are no more heard of in 
history. 

seonncananesntiiictaamadeti 
CURRENT TOPICS. 


The legal fraternity of Illinois appear not to be in 
favor of a peripatetic supreme court. They recently 
held a meeting at the state capital and appointed a 
committee to memorialize the legislature to provide 
by law that all terms of the supreme court shall here- 
after be held in Springfield. The court is now held 
in three different places, and it is contended that 
money can be saved by the change, the judges live 
more economically, and the court have one good 
court room, one good library, and the convenience of 
having the records at one place. 


Legal ethics have seldom received such an airing 
as they have during the last couple of weeks. All 
sorts of newspapers have advanced all sorts of theo- 


ries about the rights and duties of lawyers. There 
seems to be considerable unanimity, however, in the 
opinion that a lawyer must never be on the wrong 
side of a case, or take a retainer from any one whose 
character he has any cause to suspect. We are not 
disposed to quarrel with this, but we would respect- 
fully suggest, now that these editors have their 
hand in, that they go on and enlighten us on another 
branch of ethics —newspaper ethics, if there be such 
a thing. We have noticed, in turning over the 
Springfield Republican, the New York Times, and 
other very respectable papers, advertisements of 
medicines for various kinds of nameless purposes 
and secret diseases, books of doubtful character, 
quack doctors, and all sorts of kindred matter. 
Now, will the editorial fraternity inform us whether 
or not the editor or publisher, who lends his paper 
to the introduction of this noxious and impure 
matter into the homes of the land, is not a greater 
enemy to the purity and safety of society, than the 
lawyer who defends a guilty man, or avails himself 
of the technicalities of the law in behalf of his client? 


The decision of the court of appeals in the case of 
Burtis v. Thompson, 42 N. Y. 246, has been somewhat 
rudely shaken by a recent decision of the English 
court of exchequer in the case of Frost v. Knight. 
In the former case, the defendant had agreed to marry 
the plaintiff “in the fall,’ but in the early part of 
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October he informed her that he would never fulfill 
his engagement, and would no longer be bound by it. 
The plaintiff forthwith brought her action for a breach 
of the contract, and the court held that the action was 
not premature. The precise grounds of the decision 
it is difficult to ascertain, as there were two opinions 
written, both arriving at the same conclusion by 
entirely different processes, and the record simply is 
that “‘all concurred,”’ Ingalls, J., disposed of it sum- 
marily, on the ground that the promise having been 
made to marry “‘ in the fall,’”’ a breach in October was 
a breach “in the fall,’ and the action therefor not 
premature, while Grover, J., put his opinion on 
the broader ground, that a contract to marry can be 
broken before the time for performing it has arrived ; 
and this we assume to have been the opinion of the 
court. Grover, J., fortifies his opinion by two 
authorities only: Short v. Stone, 8 Q. B. 358, and 
Hochster v. De La Tour, 20 Eng. L. & Eq. 157. In the 
former of these decisions he says: “ It was held, that 
a man who had promised to marry a woman on a 
future day, and before that day arrives marries 
another woman, is instantly liable to an action for 
breach of promise of marriage.”’ 

In the case of Frost v. Knight, which we shall 
reprint as soon as our space will permit, the defend- 
ant promised to marry the plaintiff when his father 
died. During his father’s life-time the defendant 
wholly renounced the contract, and the plaintiff 
thereupon brought action for a breach. The majority 
of the court — Martin, B., dissenting — held that the 
action could not be maintained until the time for the 
performance of the contract had arrived. Kelly, C. 
B.,in his opinion, gives an entirely different inter- 
pretation to the case of Shoit v. Stone, from that given 
above by Grover, J. He says: “Short v. Stone 
merely decides that if a man who has promised to 
marry the plaintiff within a reasonable time after 
request, marry another woman, an action is main- 
tainable against him for a breach of the promise 
without any averment of a request, or that a reason- 
able time has elapsed after a request.”’ 

The case of Hochster v. De La Tour was a serious 
stumbling block in the way of the exchequer court, 
but, while acknowledging its authority, they circum- 
vent it by holding that it was not applicable to such a 
contract as a breach of promise to marry. What 
constitutes the inapplicability we are at a loss to 
determine. In that case the defendant had agreed to 
employ the plaintiff as courier for three months from 
the first of June. Before the first of June the defend- 
ant told the plaintiff that he would not perform his 
contract, and it was held that the plaintiff was entitled 
to recover. It seems to us a case parallel with 
that of Frost v. Knight, and that the decision in either 
the one or the other of those cases is wrong. 


The Ohio senate has refused to concur in the vote 
of the house increasing the salaries of the judges of 
the supreme court from $3,000 to $4,000 per annum. 
The State Journal strongly deprecates this action, and 
suggests a plan, which, if it were generally followed, 
would quickly lead legislators to adopt more liberal 


views with regard to judicial salaries. It says: 
“Members cannot rise to the dignity of being just, for 





fear some demagogue may tell their constituents that 
they voted to increase a public officer’s salary. The 
fear of losing a few ignorant men’s votes is the whole 
difficulty in this matter. We can suggest a way by 
which the arguments on this subject can be made per- 
suasive. Let every member of the bar refuse to vote 
for a representative who votes against giving our 
judicial officers adequate salaries. There is suffi- 
cient at stake to warrant this course. The refusal to 
do a simple act of justice to the highest judicial offi- 
cers in the state, who are the most honored repre- 
sentatives of the bar, will be regarded by many as an 
indignity offered the entire profession. Let argu- 
ments and wishes take the shape of votes, and they 
will become potent and persuasive. 


The Nation for January 26th contained an article 
on “ Forensic Ethiecs,’’ which has been to us the source 
of a great deal of anxiety — anxiety to discover the 
principle intended to be evolved, or the moral which 
it seeks to point. We have read it, reread it, pon- 
dered over it, and at last are compelled sadly to say, 
“We give it up.” We have vainly sought to find in 
it some new ethical doctrine that might serve as a 
lamp to our feet; but alas! it has only tended to con- 
fuse our notions of the old doctrines. There are some 
parts of it that are very clear and very sound, For 
instance, it says: ‘‘ The court sits and lawyers argue, 
in order to find out, not whether a man committed a 
murder, but whether the proofs, without which the 
law says no man shall be hanged for murder, are 
forthcoming in his case. It makes no practical dif- 
ference, therefore, whether an advocate is satistied 
that his client really did commit the murder or the 
robbery, or not. He has really gua advocate — noth- 
ing to do with that question. His duty is to see that 
the evidence is sufficient and the procedure regular ; 
and, to make sure of this, he is bound to give both 
the severest possible handling, and direct the attention 
of the court to every point and stage of them; and, 
in doing all this, he acts, as we have said already, not 
simply for the prisoner at the bar, but for every other 
person in the land.’’ Now this, to our thinking, is a 
very fair statement of the duties and rights of an advo- 
cate; but a little farther on occurs the following: 
“Tf a state of things arises in which the bench is in 
a league with the dishonest, then we say, unhesitat- 
ingly, any lawyer who carries a dishonest man’s case 
before the bench does ipso facto connive at the fraud ; 
and it is the fact that that state of things has arisen in 
this state, which has given the discussion about the 
Erie road and its lawyers so much of its acridity. 
There are two judges, at least, on the New York bench, 
who are believed, on evidence which can hardly be 
gainsaid, to be corrupt, and to be in a corrupt league 
with the persons who have secured possession of the 
Erie railroad. But the questions which now agitate 
the public mind are * * * whether it is permissible to 
take any of their cases before a judge with whom they 
are known, or believed, on good grounds, to have cor- 
rupt relations; whether any order granted by such a 
judge for their benefit can be considered in any 
proper sense a judicial finding, or any thing better 
than an instrument of spoliation ; and whether every 
lawyer is not bound to abstain from procuring, or 
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using, or conniving at the procuring or using, of such 
orders.”” These questions the Nation unhappily does 
not attempt to answer. Indeed, it admits that they 
are questions “which no layman is competent to 
answer.” “ All charges of this kind,” it continues, 
must rest on fact. Names, dates and circumstances 
are needed to give them substance, and these are not 
within the reach of the general public.’”’ So it turns 
the whole matter over to the Bar Association and calls 
upon it foran answer. It will be observed that all 
these questions rest upon the assumption that the 
judges referred to are corrupt. Admitting that a 
lawyer has no right to take a case before a corrupt 
judge, how is he to satisfy himself, or the Bar Asso- 
ciation itself, that any particular judge is corrupt? Is 
it not also true in his case, that “ all charges of this 
kind must rest on facts.” And when there are facts 
sufficient to justify the charge is it not the duty of 
every honest citizen —lawyer or layman—to have 
the matter investigated before the tribunal established 
by law to try just such charges? The difficulty is, 
we apprehend, that the Nation, like other newspapers, 
does not rest its charges and conclusions on “ facts.” 
It rests them on common report, which itself has 
helped to create and circulate, and which is very apt 
to justify the old adage. If this be not so, if the edit- 
ors uf the Nation have facts on which to base and 
sustain a charge of corruption against any judge, then 
we charge them with a gross dereliction of their duty 
in not taking measures to secure his impeachment. 


As a sort of appendix to the above, the Nation, of 
last week, in an article on the Field-Bowles corres- 
pondence, states some facts which are of interest, 
inasmuch as that controversy involves a question of 
undoubted importance to the profession. It says: 


““Mr. Bowles does not touch on what is one of the cur- 
rent charges against Mr. Field here, that he has carried 
cases before Barnard and Cardozo, knowing, or having 
reason to believe, that their relations with his clients 
were corrupt. The correspondence does not, therefore, 
address itself to this point, but we have ourselves taken 
the trouble to make some inquiry about it, and are 
assured that Mr. Field has had only one argument in the 
Erie cases before Judge Cardozo, and in that the decision 
went against him. Before Barnard, he has had three 
motions and three trials. Of the motions, two were 
made by the other side, and the third was a motion to 
punish Ramsey for a contempt in violating one of Bar- 
nard’s injunctions. Of the three trials, one was in the 
suit against Vanderbilt to recover the celebrated $1,000,- 
000, paid in asettlement made without Mr. Field’s knowl- 
edge or consent. In the second, Mr. Field appeared 
against Ramsey and Eaton, and got judgment against 
Ramsey, but was beaten as against Eaton. In the third, 
judgment was taken by default. This does not include, 
of course, arguments before the general term,” 


It oceurs to us that if Mr. Field has been in the 
habit of carrying cases before Judges Barnard and 
Cardozo, in the expectation that they would corruptly 
decide in his favor, his experience has not been 
flattering. 

—-—_ > 2 & + 

The Mahometan law of divorce is a marvel of simpli- 
city. The husband repeats the words “ you are divorced,” 
and the thing is done; but the wife is not allowed to use 
the easy formula against her husband. 





OBITER DICTA. 


Some years since, a judge of the supreme court of thig 
state, having indulged somewhat liberally over night 
in “spiritus frumenti,” was asked the next morning, 
on appearing in court, how he felt. “Quite well, sir, 
thank you; I have just taken a gin cocktail, and it has 
acted like a scire facias; it has revived my Judgment.” 


An anecdote is told of Chief Justice Marshall evincing 
his ready humor. The old gentleman, like Miles Stand- 
ish, was very fond of doing every thing for himself, and 
objected strongly to any assistance being rendered him. 
One day, wishing to consult some work of reference, he 
entered the law library and proceeded to mount the steps, 
and draw out a book from an upper shelf. The books, 
being tightly packed together, refused to leave one with- 
out the other, and the chief justice, not noticing this, in 
withdrawing the one he wished, dislodged the entire row, 
which came down upon him, felling him to the floor. The 
librarian instantly ran to the rescue, inquiring if the ven- 
erable gentleman was hurt, and offering his assistance in 
rising. “* Let me alone,” said the chief justice, “ I’m a lit- 
tle stunned for a moment, that’s all. I have laid down 
the law often, but this is the first time the law has ever 
laid me down.” 

Some of the ordinances of San Francisco respecting the 
Chinese are very amusing. From time immemorial the 
Chinaman has been in the habit of carrying two baskets 
suspended from the ends of a yoke across the shoulders, 
The common council recently passed an ordinance 
intended to forbid this practice, in the following words: 
“No person shall carry a basket, or baskets, upon any 
sidewalk suspended from or attached to poles, across or 
upon the shoulders.’’ One Ah Weng was prosecuted fur 
a violation of this law. ‘“ But,” said his lawyer, “my 
client hasn’t been carrying a sidewalk suspended from 
or attached to poles.’ Imr.ediately the common council 
corrected the language so as to meet the case, but the 
“heathen Chinee’’ evaded the act by perambulating the 
streets with bags instead of baskets. In the earlier days 
of California, when Chinese immigration was encour- 
aged, the legislature declared it a misdemeanor to cut off 
a Chinaman’s cue --a trick which the sailors were very 
prone to indulge in. The author of the “ Humorous 
Phases of the Law” ought to have included that in his 
chapter on the “* Curiosities of Statutes.” 


A correspondent sends us the following from Michi- 
gan: The honest, simple-minded country squire is 4 
subject for joke among the legal fraternity, as all know, 
and not without cause, I think; and I can give you 
the following within my own experience, “to illustrate 
the point:” Not long since a man came to my office 
“for counsel.’”’ His appearance denoted poverty, and no 
promise of fees; indeed he said he had n't any thing to pay 
with “just now, but I’m expectin’ money,” etce., etc. 

After a little, obtaining leisure, I asked him to state his 
case, which he did substantially as follows: “I’m a poor 
un, you see, an’ work’d T——’s place over in Texas’’— 
Texas is a township not a thousand miles from Kalama- 
zoo, Michigan --“‘ an’ my time bein’ up, I hir'd his hoss an’ 
wagon to go into Portage to look up another place — the 
d—n hoss kicked an’ broke the dash-board, an’ old T— 
sed I must pay for’t. I told him I'd do the fair thing, but 
havin’ to move to Portage, I got an ox team an’ sled an’ 
put my truck on’t, an’ me an’ my wife started an’ had got 
out on the road not mor’n a quarter of a mile, when old 
T—— ’tached all I had, my stove, an’ bed, an’ table, an 
skillet, an’ cow-bell, an’ all I had there on the sled, an 
says he can hold ’em cause they were on the highway ap 
I was’nt keepin’ house.” 

“Did he serve on youa copy ofthe writ?” Iasked. ‘Nu, 
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sir,” he jest took the truck and said he had it in the law, 
an’—” “Did he take it, or a constable ?’’—“ Oh, he had a con- 
stable with him, an’ they have put it in Squire H——’s 
pack-room.” ‘Is Squire H—— the justice who issued the 
writ?” ‘‘Yes,an’ now you see mean’ my wife haint any- 
where to stay, nor nothing to sleep on.” 

Thinking this a case calling for the exercise of that be- 
nevolence for which our profession is noted, I, after a few 
more inquiries, promised toaid him. On theday appoint- 
ed I was promptly at the house of .be justice, and, sure 
enough, there in his back-room was a small pile of house- 
hold stuff, too worthless, it seemed to me, to tempt the 
eupidity of any man, particularly that of a man whose 
only cause of action was a claim for damages occasioned 
by hisown horse kicking out the dash-board of his wagon. 

Naturally my first inguiry was to “see the papers.” 
This I was graciously assured I might do when the plaint- 
iff’s attorney arrived. 

After patiently waiting an hour orso,a well-known pet- 
tifogger from Schoolcraft, Col. M. K , drove up. The 
colonel saluted me, at the same remarking, “‘ Let us put 
this thing through now.” An inspection of the papers 
directly disclosed too great a departure from statutory 
requirements to give the “honest squire” jurisdiction, 
and I suggested as much to the court. But my motion 
to quash was promptly met by Col. M. K—— with 
“Don’t take up time, now; just go ahead with the evi- 
dence.”” The court sustained the colonel. Still wishing 
to restore the household goods to my destitute client, as 
directly as possible, I made a personal, and what I 
modestly may claim, a forcible, appeal to his honor, in 
that behalf. It was of no avail. ‘No use spouting,” 
vociferated the colonel, “here are the parties, there’s 
the goods; the owner thereof owes us in exemplary dam- 
ages; let us have judgment now, and get our pay.”’ The 
court was with the colonel. 

I then suggested that we should make our pleadings. 
“ Pleadings,” echoed the colonel. “ Yes,” said I; “what 
is your declaration?” ‘“‘ Declaration,” again he echoed, 
“why, we declare on the general issue.” 
ing a smile, for the court was clearly ‘‘agin me,” and I 


admired the colonel as Slender did Falstaff—and, by the 


way, the colonel reminded one of Hackett’s representa- 
tion of Falstaff—I assumed my blandest tones, and 
addressed the court, stating that it was necessary that 
the defendant should be informed of the nature of the 
plaintiff's demand, in order to make answer toit; and 
that the general issue was a plea of a defendant, and not of 
a plaintiff, and that it meanta denial —a general denial — 
of the plaintiff’s demand. * For,” said I, argumentatively, 
“the plaintiff has to affirm; he does not deny” 
“Deny,” broke in the colonel, ‘‘ yes he does deny.” “I 
would ask the court, what he denies?” said I crustily. 
“What he denies,” roared the colonel, getting to his 
feet, and swinging his arms, “why, sir, don’t you know 
and you do know, only you want to mislead the court; 
and the court knows, and you can’t come it over this 
court; and we all know, and can prove it — the defendant 
has n't any set-off.” 

“That ’s it, that ’s it,” broke in the court, cheering, 
rubbing his hands, “ he denies that the defendant has a 
set-off.” 

I took a long breath, shut tight my mouth, that I might 
not say any thing hard, and be committed for contempt! 
buttoned up my coat, deserted the court room and my 
bewildered client and his weeping wife, and took my 
way expeditiously homeward. 

My abandonment of the case, however, had its good 
effect to awaken a suspicion in the mind of his honor’s 
wife that all was not right. And the next day the court 
drove into Kalamazoo to consult ‘‘Charley” Stuart, 
whether it could render a judgment under such circum- 
Stances. It is needless to say that, under the Hon. 
Charley’s somewhat energetic advice to his old constit- 
uent, the “ truck ’’ was restored to my client. 


Hardly restrain- . 
; 





GENERAL TERM ABSTRACT. 
THIRD DEPARTMENT. 
DECEMBER TERM, 1870. 
CONTRACTS. 


Mutual mistake.— Whatever is done between parties 
under a supposed agreement, where there is a mutual 
misunderstanding, is not binding. 

A verbally agreed tosell to B certain real estate ant 
personal property. A, understanding the price fur the 
real estate to be $5,700, and for the personal property its 
reasonable value; and B understanding the price for the 
whole, real and personal, to be $6,000,—Held, no contract, 
and that a horse, constituting part of the personal prop- 
erty in question, which A had delivered to B at the time 
of making supposed agreement, could be recovered 
back. Fullerton v. Dalton. Opinion by Potter, J. 

LIBEL. 

Impeaching witness.—A person is technically responsible 
for circulating a libel, whether he does it with the inten- 
tion of injuring the individual libeled or not. The in- 
tention merely affects the damages, and is a question for 


‘the jury. 


To enable a witness to swear as to the general character 
of a person, his knowledge must be acquired by time and 
by the general speech of people who know him, and who 
have the opportunity of knowing and of forming an opin- 
ion. The expression of an opinion by a few or a large 
number of persons in the hearing of witness upon a single 
occasion, will not render him competent to testify. 
Cherritree v, Roggen. Opinion by Potter, J. 

——ED - © <->? ¢- 
DIGEST OF RECENT AMERICAN DECISIONS, 
SUPREME COURT OF OHIO. 
JANUARY TERM, 1871. 
CHATTEL MORTGAGE. 

1, Levy on mortgaged property by creditor: replevin by 
mortgagee. — Where a creditor of the mortgagor of per- 
sonal property causes the same to be seized by legal pro- 
cess for the satisfaction of his debt, he acquires thereby 
a lien upon the property, subject to the rights of the mort- 
gagee, and may sustain an action against the latter to 
redeem the property, or for other proper equitable relief. 
Morgan v. Bronson, 

2. To an action of replevin by such mortgagee against 
the officer holding the property by virtue of such process, 
the creditor may cause himself to be made a party defend- 
ant, and, by counterclaim therein, may set upand enforce 
his said right to relief. Ib. 

8. It is not too late for the creditor to be admitted to 
come in as such party and set up his claim, after the cause 
has been appealed to the district court, provided the fact 
of the seizure has been set up as a defense by the officer 
in the court below. Ib. 

4, Itis the duty of the court in such case, when the issues 
made between the mortgagee and the officer, touching the 
right of property and possession, have been determined 
by the verdict of ajury, and judgment for damages entered 
in pursuance of the verdict, to retain the cause for fur- 
ther adjudication, so far as regards the counterclaim of 
the creditor. Ib. 

5. Where, in such case, questions arising under the 
counterclaim, and triable by the court, and not the jury, 
are submitted to the jury by agreement of parties, their 
findings upon such questions are not, in the further heare 
ing of the cause, to be regarded as necessarily conclusive, 
but are subject to review by the court at its discretion. Ib, 


DAMAGES. 


1. To private property by raid of rebel forces: how paid: 
evidence of vote of legislature.—At the time of the raid 
through Ohio by the rebel forces, led by John H. Morgan, 
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in 1863, and their destruction of private property, there 
was no subsisting law requiring or authorizing the pay- 
ment, by the state, of the damages thereby occasioned to 
individuals; and therefore, under the provisions of the 
twenty-ninth section of the second article of the state 
constitution, claims for such damages cannot be paid out 
of the state treasury till allowed by the concurrent votes 
of two-thirds of the members elected to each branch of 
the general assembly. Fordyce v. Godman. 

2. Upon the question whether such claims have been 
allowed by the number of members required by the con- 
stitution, the legislative journals must furnish the appro- 


priate evidence. Ib. 
DIVORCE. 


Domicile of wife— A husband deserted his wife in this 
state, where both parties, up to the time of the desertion, 
were domiciled. To a petition filed by the wife for 
divorce and allimony, the husband appeared and an- 
swered, setting up a decree of divorce obtained by himin 
another state, in a proceeding in which there was no 
jurisdiction of the person of the wife except by con- 
structive service, and of which proceeding she had no 
actual notice. Held, that the domicile of the wife re- 
mained unaffected by the desertion of the husband, and 


that the decree of divorce was no defense to her petition’ 


foralimony. Ovz vy. Cor. 
EVIDENCE. 

l. Of experts as to handwriting. — While standards of 
comparison may be used by experts called as witnesses 
upon the trial of an issue as to the genuineness of a sig- 
nature, yet the standard of comparison, when not a paper 
already in the case or admitted to be genuine, must be 
clearly proved by persons who testify directly to its hav- 
ing been written by the party. Bragy v. Colwell. 

2. Culkins vy. The State, 14 Ohio St. 222, approved and fol- 


lowed. Ib. 
HUSBAND AND WIFE. 


1. Lands conveyed to wife: action by wife.—Lands con- 
veyed toa married woman prior to the taking effect of 
the act of April, 3, 1861, ““ concerning the rights and liabili- 
ties of married women,” by deed containing no words 
importing her separate estate therein, do not, by virtue 
of said act, become the separate estate of the wife. (ark 
v. Clark. 

2. During coverture the right of possession ofsuch lands 
is in the husband, and the wife cannot maintain an action 
to recover the same from a stranger. Ib. 

3. In such action by the wife, the husband, being made 
a mere nominal defendant therein, cannot, by hisanswer 
in the case disclaiming title, and admitting the plaintiff’s 
right to possession, divest himself of title, and thus ena- 
ble her to recover in the action. Ib. 


RAILROAD COMPANY. 
1. Right of way: breach of stipulation. — Where the owner 





of land, by his written contract, agreed to give toa rail- | 


road company the perpetual right of way through the 
| ants’ claim to the line set up by them, and had always 


same, at a stipulated price, which was paid to him, with 
a provision in the contract that, when the road should be 
completed, the company should fence the same, — Held, 
that, afterthe road is completed, the owner of the land 
cannot, upon failure to put up the fence, eject the com- 
pany from the land. Hornback v. Cincinnati and Cleveland 
Railroad Co. 

2. Subscription to stock of. —A subscriber for shares of stock 
in a railroad company, which is not authorized by law to 
receive land in payment for its stock, cannot, in an 
action against the stockholders of the company, by its 
creditor, set up or avail himself of the benefit of a col- 
lateral agreement between himself and the company to 
the effect that the amount of his subscription was to be 
paidin land. Noble v. Callender. 


SALE OF LAND. 
1. Verbal contract for: lien of judgment.— A verbal con- 
tract for the sale of land is not absolutely void, but void- 
able, only, ai the election of either party. A creditor of 


the vendor in such contract cannot require that consider- 
ations of equity, of good faith, and of moral obligation 
arising therefrom, shall be ignored, and the contract 
held void. Lefferson v. Dallas, 

2. A contract for the sale of real estate does not, of itself, 
free the land from the lien of judgments against the 
vendor. It is the payment of the purchase-money which 
entitles the purchaser to protection in equity; and tothe 
extent that the purchase-money remains unpaid when 
the lien attaches, the land will be held bound. Ib, 


SUPREME COURT OF GEORGIA, 
JANUARY TERM, 1871. 


CORPORATIONS, 

Receiver, on application of minority of stockholders. —It is 
only in a strong case, and when the majority are clearly 
violating the chartered rights of the minority, and put- 
ting their interests in imminent danger, that a court of 
equity will, at the instance of a minority of the stock- 
holders in a corporation, interfere with the management 
of its affairs, and appoint a receiver, and in such a casea 
bill with mere general charges of fraud, illegality or mis- 
management is demurable. Such facts must be stated, 
as will, if true, clearly show illegal action by the 
majority, so as to endanger the interests of the minority, 
and make the interference of the court necessary for the 
protection of their rights. Judgment reversed. Howey, 


Dexter. 
CRIMINAL LAW. 


1. Indictment: alteration of.—When a party has been 
arraigned upon a good bill of indictment, and the jury 
impaneled and charged with the case, and the solicitor- 
general alters the indictment in the presence of the fore- 
man and some of the grand jury, — Held, that a motion 
for verdict of acquittal ought not to have been granted 
by the court, although the act of the solicitor-general was 
unauthorized and improper in the premises. J/ill vy. 
State. 

2. Dying declaration. — When dissolution is approaching, 
and the dying man has lost hope of life, and his mind 
feels the full consciousness of his condition, the solem- 
nity of the scene gives to his statements the sanctity of 
truth, and such dying declarations, when made, should 
be admitted in evidence and considered by the jury under 
the charge of the court upon the law applicable to 


them, Ib, 
EVIDENCE. 


Plaintiff’s declarations.— When on the trial of an eject- 
ment, it was proved by a witness that the plaintiff had 
admitted that a certain boundary line to which defend- 
ant claimed was the true boundary line between the 
parties—to rebut this evidence of acquiescence of the 
plaintiff, as to the boundary line between the parties, a 
witness was offered to prove that the plaintiff had repeat- 
edly said to him that he was not satisfied with defend- 


denied their right to hold to that line — these declarations 
were made before the commencement of any suit,— Held, 
that these declarations of the plaintiff were admissible 
solely on the ground of rebutting the plaintiff’s acqui- 
escence in the boundary line, as claimed, and for noother 
purpose. Murphy v. Greggs. 


PROMISSORY NOTE. 

1. Executed on Sunday: lex loci.—Where a note was 
made and delivered in the purchase of a mining privilege 
at Pike’s Peak, in Kansas, on the Sabbath day, and suit 
thereon is brought in the courts of this state, and there 
is no evidence of the lex loci contractus produced on the 
trial,—Held, that the presumption of law is, that the law 
of the place where the note was made is the same as our 
own; especially will such presumption be made where a 
contrary presumption would be unjust to the Christian 
civilization of the age and in violation of the doca'ogue. 
Hill v. Witkie. 
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2. That as the laws of this state forbid, under penalties, 
any violation of the Lord’s day by the transaction of any 
business, trade or calling, a note made upon the Sabbath 
day, in pursuance of trade or business, will not be en- 
forced by the courts of this state under the laws of this 
state, as such a contract is void. Ib. 


TRUSTS. 


Investment of trust fund by trustee.—When a bill was filed 
by the complainants as legatees against the defendants 
as executors, alleging mismanagement of the estate in 
their hands, and a breach of trust on their part, praying 
for an account, and the appointment of a receiver to take 
charge of the trust funds; and, on the trial of the cause, 
it appeared in evidence that the executors sold the 
estate, in 1860 for cash, with which they charged them- 
selves in their return to the ordinary, but attempted to 
discharge themselves, on the ground that the money, or 
a considerable amount thereof, had been converted by 
them into confederate money, which became worthless 
jn their hands; the jury found a verdict for the com- 
plainants for the sum of five thousand and five hundred 
dollars, to be paid to the receiver when appointed, and 
dismissed the executors from their executorship of the 
estate. A motion was made for a new trial, which was 
overruled by the court. J/eld, That it was incumbent on 
the executors, in order to discharge themselves from 
accounting for the money received by them, by the sale 
of the testator’s property, to show, to the satisfaction of 
the court and jury, that the money in their hands had, 
in good faith in the performance of their duty as trustees, 
been received and invested by them, in confederate 
money, at a time when a prudent man would have done 
so in the management of his own affairs, and that the 
question, whether the defendants had so acted, was a 
question for the jury under the charge of the court. 
Smith v. Byers. 

ATTORNEYS’ LIENS. 

In the supreme court of the United States, Mr. Justice 
Bradley delivered, on the 24th ultimo, the unanimous 
opinion of the court in the matter of the two rules of 
Texas against Geo. W. Paschal. The following is a suc- 
cinect history of the whole case. When the rebellion 
eommenced, Texas was in possession of $700,000 of bonds, 
called the Texas indemnity bonds. These were unin- 
dorsed by any governor of Texas. But the military 
board of that state took possession of the bonds, and 
placed them in the hands of different agents, who nego- 
tiated $500,000 of them in Europe and New York, and 
other places. Provisional Governor Hamilton, in 1865, 
employed Judge Paschal to prosecute the rights of the 
state to these bonds, and he commenced a suit in Texas 
against White & Chiles; but, not being able to get 
service, Paschal left his home in Texas, where his prac- 
tice was then lucrative, and removed his operations to 
Washington. By elaborate argument before the treasury 
departinent, he arrested the payments until suits could 
be commenced in this and other courts. These suits had 
been prosecuted, by the respondent, with great ability. 
Upon one of the suits he had received $47,325, but he had 
disbursed for the state, for costs,and to other counsei 
employed by Governor Throckmorton, $13,355.98, leaving 
a balance in his hands of $33,939.02. 

The first rule was for Paschal to show cause why he 
should not pay the whole $47,325into court. Against this 
rule, Paschal showed for cause his several years of ser- 
vices in prosecuting the rights of the state for the half 
million of dollars, his success in establishing the prece- 
dents, and the fact that,at the time Gov. Davis inter- 
fered, re was bringing to a close a successful negotiation 
for the settlement with Peabody & Co. and Droege & Co., 
by which the state would have received over $300,000. 
This suit he was prosecuting upon a fee of 25 per cent. 
In the case against White & Chiles, Gov. Pease had writ- 





ten, “I shall feel authorized to let you retain your com- 
pensation out of the amount collected.”’ 

Paschal also showed that the state is indebted to him 
in the sum of $17,557, for reports delivered to Texas, 
which he had reported and published, as the reporter of 
the supreme court, and for which Gov. Davis had refused 
to pay, so that there only remained in Paschal’s hands, 
applicable to his charges for fees, a balance of $14,393.02; 
and against this, Paschal also claimed $1,000 for prose- 
cuting two suits in the district and supreme courts of 
Texas, as well as his fees and commissions for prosecut- 
ing the claim of Texas for over a half million of dollars. 
The court held: 

First — That Gov. Pease had the right to make such a 
contract as his letters and power of attorney implied. 

Second— That no rule would lie against Paschal if he 
acted in good faith. 

Third—That he hada right to retain the money and 
effects in his hands until his fees were settled. 

Fourth — That the attorney has a lien upon the money 
and securities in his hands until his fees be paid. 

Fifth — That if the State be dissatisfied with the amount 
of its attorney’s charges it must resort toa suit for money 
had and received ; in which suit the defendant’s offsets 
will be considered. This rule was, therefore, discharged. 

Upon the rule to substitute Thomas J. Durant as solici- 
tor in the case against George Peabody & Co., and others, 
the court held that Gov. Davis had the right to change 
the counsel for the state; the state taking the responsi- 
bility of being answerable to Judge Paschal’s past charges 
for fees, either the whole $75,881.25, or such amount as 
should hereafter be settled in another proceeding. For 
that purpose, Judge Paschal would have the right to 
retain any balance in his hands. 


cqnrenmnngitiiiilinataeenians 
BOOK NOTICES. 

Code Relating to the Poor in the State of New York, contain- 
ing such laws of a general and special nature, in force 
in 1870, as relate to the support and maintenance of 
the poor, Prepared by Edward Wade, Counselor at 
Law. Albany: Weed, Parsons & Company. 1870. 

Heretofore the statute laws of the state relating to the 
poor have been seattered through so many volumes, and 
have been so often amended, patched and tinkered, that, 
next to the impecunious object of their provisions, the 
man who was compelled to look up and understand 
them was to be pitied. Several compilations have been 
made and issued “ by authority,’’ but any one who has 
had occasion to examine them can testify to their inac- 
curacy and general worthlessness. There seems to be in 
this state a sort of fatality, to put it mildly, about all offi- 
cial compilations. We have frequently had occasion to 
examine these emanations from the different state 
departments — Highway Laws, Tax Laws, etc.,—and have 
invariably found them worse than blind guides. Mr. 

Wade’s compilation is not of this class. We have been 

tosome pains to examine it, and have found it to be 

accurate, well arranged and well digested. A very full 
and carefully prepared collection of forms is also given. 

The several superintendents and overseers of the poor, 

and the members of the profession likely to be consulted 

on the laws relating to the poor, will find this a work of 
great and continuing value, 


Rules of the Court of Appeals and Supreme Court, as amended 
to January 1, 1871, briefly Annotated by a Counselor at 
Law. John D. Parsons, Jr., Albany. 

This isa companion, and, as it were, an appendix, to the 
“diamond ” or vest-pocket edition of the code, which has 
become so popular as a vade mecum. It contains the rules 
of both the court of appeals and the supreme court, includ- 
ing the calendar practice, as they now exist, with brief 
references to explanatory cases, indications of recent 
changes, and a very full and satisfactory index. Its size 
and shape are such as to enable one to carry it with him 
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in his pocket without the slightest inconvenience —a 
virtue which ought to commend it to the profession. We 
happen to know that the annotations are the work of one 
of the best practitioners in the state; that they are accu- 
rate and judicious, we have satisfied ourselves by exam- 
ination and comparison. All things considered, it is the 
best edition of the new rules that we have yet seen, 





A Jupes Fixes Hiwseir.—The criminal court was 
adjourned at noon till 3 r.m. The judge, however, failed 
to appear at that hour, and about 4 o’clock he entered the 
court room, and, on taking his seat, said: ‘‘Mr. Clerk, 
enter a fine of $100 against Samuel Dodge, judge of this 
court, for being absent at the hour to which this court 
adjourned.” The fine was entered by the clerk, While 
there seems to be something nonsensical in the presiding 
officer of a court fining himself for delinquency, there, 
nevertheless, is a high moral principle of honor involved, 
which is the more commendable the more we reflect upon 
it. — Galveston Bulletin, 





TERMS OF COURT FOR FEBRUARY. 


SPECIAL TERMS AND CIRCUITS, 


2d Monday, circuit and oyer and terminer, Rensselaer; 
Hogeboom., 
gies Monday, circuit and oyer and terminer, Rome; 
‘oster. 

2d Monécay, circuit and oyer and terminer, Ontario; 
Dwight. 

2d Tuesday, special term, Oswego. 

31 Monday, special term (issues), Kings; Gilbert. 
‘ B41 “ede cireuit and oyer and terminer, Greene; 
nealis, 

8d Monday, circuit and oyer and terminer, Chenango; 
Murray. 
5 3d pimotey, circuit and oyer and terminer, Belmont; 
riniels, 

%l Tuesday, circuit and oyer and terminer, Canton; 


James. 
3 4th Tuesday, circuit and oyer and terminer, Malone; 
ames. 
4th Tuesday, circuit and oyer and terminer, Sandy Hill. 
Last Monday, circuit and oyer and terminer, Che- 
mung; Murray. 
Last Monday, circuit and over and terminer, Tioga; 
Boardman, 
Last Monday, special term, Monroe; E. D. Smith. 
Last Tuesday, special term, Albany. 


LEGAL NEWS. 


Hon. James S. Dewey is to compile the laws of Michi- 
gan. 


A Virginia sheriff, disliking the idea of officiating at 
the whipping post, has resigned. 


The impeachment of Judge James F. Maybee, before 
the Florida senate, has resulted in his acquittal. 


A bill is pending in the Ohio legislature providing for 
the appropriation of the accumulated school fund for the 
aid of law libraries. 


The impeachment trial of Judge Vernon, before the 
senate of South Carolina, has been brought to a sudden 
termination by the resignation of the officer impeached. 


Congress has extended the use of the congressional 
library to the commissioners engaged in revising the 
laws of the United States. 


In the New Jersey senate, on last Thursday, Senator 
Henry 8. Little, of Monmouth, was unanimously con- 
firmed clerk of the court of chancery. 





New Orleans lawyers are raising a subscription for tie 
family of the late Chief Justice Taney, reported to be in 
indigent circumstances. 


Governor Randolph, of New Jersey, has sent the name 
of Hon. Mercer Bearsley to the senate as chief justice of 
that state. 


In a case before Judge Cox,in Cincinnati, a few days 
ago, it was decided that where persons give local report- 
ers items for publication, which prove to be untrue and 
libelous, the informer is liable. 


A will, bearing date of 1855, has been proved fraudulent, 
in Providence, by the fact that the paper on which it is 
written contains the water-mark “A. P. Co., superfine,” 
when no paper thus marked was sold before the year 1860, 


A young Jersey City lawyer was arrested a few days 
ago, and found to be insane from starvation. He has a 
large number of friends, and was supposed to have a 
paying practice; but, on partially recovering, he stated 
that he had been without food for over four days, 


A bill has passed the house of representatives at Wash- 
ington which provides that the act of June IT, 1861, defin- 
ing additional cause of challenge, and prescribing the 
oath of grand and petit jurors in the United States 
courts, shall apply only to petit jurors in cases where 
the United States are a party in name or interest, 


Lord Penzance, of the probate court of England, has 
granted to Madame Lynch letters testamentary on the 
will.of Ex-President Lopez, of Paraguay. The execution 
of the original will of Lopez was proved by the affidavit 
of Gen. McMahon, the former minister of the United 
States to Paraguay. 


Hon. William P. Chilton, ex-chief justice of the Ala- 
bama supreme court, died on the 27th ultimo. Governor 
Linsday, of that state, in announcing the event to the 
legislature, says, that, “as a member of the legislature, 
as a member of congress, and as chief justice of the 
supreme court, he discharged his duties with devotion 
and zeal.” 


Tke judiciary committee of the U.S. house of repre- 
sentatives on the Ist inst., reported a number of bills, 
which passed, among which were the following: Allow- 
ing discharges to convicts, sentenced to imprisonment 
and fine, when the term of imprisonment has expired and 
they make affidavit before a United States commissioner 
that they have no means of satisfying the fine: allowing 
eases to be appealed from the court of claims to the 
supreme court when consent from the former court is 
given; authorizing the appointment of an assistant 
attorney-general; directing the secretary of the treasury 
to pay judgments recovered against collectors of customs 
for money paid in excess of duties. 


John Gaspar Bluntschli, a distinguished Swiss lawyer 
and writer on international law, and professor in the 
university of Heidelberg, has recently contributed an 
article on the Alabama claims to the Revue du Droit Inter- 
national, The conclusions at which Professor Bluntschli, 
after an elaborate argument, arrives, are, that the recog- 
nition by the British government of the Confederate 
States as belligerents, and the proclamation of neutrality, 
were not contrary to international law; but that Great 
Britain, by allowing the Alabama to depart, committed a 
fault, for which she owes satisfaction — not to the injured 
individuals, but to the government of the United States; 
and that the satisfaction should take the shape of the 
payment of a sum of money to be divided among the 
injured individuals by their government. He also says, 
that the payment of the money should be accompanied 
with a declaration of the principles to be observed in the 
future under like circumstances. 
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THE CODIFICATION OF THE LAW, 


AS SUGGESTED BY MR. FIELD’S ADDRESS TO THE 
CALIFORNIA BAR. 
(Continued from last week.) 

Some of the characteristic views and conclusions 
set forth in that address have been already noticed. 
In resuming our remarks, we recur to Mr, Field’s 
declaration that a code “ would lessen the labors of 
judges and lawyers, enabling them both to dispense 
with the larger number of those books which now 
incumber the shelves of their libraries.” 

It may seem, to some readers, that a mere contra- 
diction of that declaration would be the appropriate 
answer. But, in view of the importance of it, in con- 
nection with the subject involved; of its imposing 
position as the centralized idea of that address, and 
of the positive and unqualified terms employed, we 
prefer to give it deliberate and respectful attention. 

The degree to which that labor will be lessened is 
not stated. But the writer could rely, somewhat, 
upon the apprehension of his readers, and leave them 
toinfer that the decline of labor may go, “ hand in 
hand,’’ with the decline of books, 

It may be, however, that the declaration cited 
should not be taken in its most obvious sense, Some 
sections of the code of procedure cannot be so taken. 
Something may be left to construction, and we have 
a faint hope that a careful disintegration of that state- 
ment may tend to mitigate its extravagance. 

Mr. Field promises a dispensation from labor, not 
from work. He may have intended to respect the 
shade of difference which lingers between those terms. 
If so, we, thus far, commend his discrimination. 
Mere labor is mechanical — a task imposed ; work is 
artistic and voluntary. The one taxes the physical 
strength, and wears out the frame; the other taxes 
the intellectual strength, and secures a wholesome 
culture. The slave or the ox labors; only the man 
works. 

This distinction should not be deemed wholly fan- 
ciful, It is illustrated in that address. When Mr. 
Fiela writes that communication he works; but he 
turns over to another the labor of counting the cases 
and citations in the 23d —— of the California reports : 
ths former, an intellectual achievement; the latter, 
alaborious service. We incline, therefore, to infer 
that what he may have intended to say was, that the 
code would lessen the labors of judges and lawyers in 
wllecting mere rules of law. If the code would con- 
tain the whole law, it would, to that end, give great 
facilities. It might be something more to the digests 
than the digests have been to the reports. The mere 
tase-lawyer who loads down his briefs, but seldom 





like Jerry Keller’s opponent, put his claws on the 
desired clause of the statute at any moinent. 

But is that what was really intended? On reflec- 
tion, we fear not. Such relief service, so much akip 
to that of “the ready reckoner,” or of books known 
as “lifts to the lazy,’”’ would be quite too formal, and 
in value and importance too subordinate, to justify 
the emphasis with which Mr. Field promises the 
reduction of labor. That being so, what reading can 
be adopted which shall justify that promise? The 
difficulty is not, simply, that he does not pause to 
fix limitations, although the nature of the subject 
demanded limitations, but that the labor to be les- 
sened, and the great mass of books to become useless, 
under the code, are so combined as to defy all 
attempts at a severance. It would seem to follow, 
that the whole declaration must be accepted as an 
inspiration, or rejected as a heresy. 

But we are admonished by a modern logician, of 
great weight and solidity in fiction, that “the value 
of an observation depends upon the application of it.’”’ 
We turn, therefore, to a field of judicial and profes- 
sional effort to which Mr. Field did not intend to apply 
his prophetic observation; that is, to the labors of 
judges and lawyers in the performance of the most 
grave and important duties devolving upon them. 

We pause to enforce and illustrate this qualification, 
again assuming, for that purpose, that the code is in 
use. With that view, and after the method of a sym- 
pathetic writer, who, to illustrate the horrors of slay- 
ery, took a single captive and shut him up in a dun- 
geon,— we take a single case, somewhat special and 
complicated. We are in court, interested spectators. 
The hearing proceeds, and, at once, the questionis up 
whether the law of the case, to any, and, if 2c, to 
what, extent is in the code? That invol; es a con- 
struction of some provision of it, considered in refer- 
ence to its terms, spirit, intent, and, in a yet broader 
scope, its sense as part of an extended design. As 
mere transformation does not change the law, that 
provision of the code, or something like it, is traced 
back into the older statutes, and, again, the same, 
or a like principle, back into the domain where 
it once stood as portion of the unwritten law, and 
judicial applications of them to special relations 
rehearsed. There is an earnest effort, on the one 
side, to compress the case within the limits of the 
code. That failing, the question is, whether analogies, 
according to existing rules of the code, exist. None 
are found. The next inquiry is as to some old rule of 
law applicable, but not contained in the code, and, 
such rule being readily found, it would seem to be 
inconsistent with the code —its use prohibited. At 
each step in the progress of the hearing questions 
have been discussed, appeals made to the reason of the 
law, authorities cited. For that contest, what evi- 
dence of laborious preparation by counsel! How 
much, in argument and illustration, they are indebted 
to the spirit and use of the old laws! How obvious it 
is that the counsel familiar with the unwritten law, as 
well as with the code, has the advantage ! The presid- 
ing justice, intent and earnest throughout, has been 
much perplexed, notwithstanding his great learning 
and twenty years of judicial experience. But the 
questions involved are necessarily decided; excep- 


deals in principles, would find great relief; he could, | tions taken, an appeal, argument after argument is 
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sure to follow. Thus the old, old, warfare over statu- 
tory laws is renewed in a new and extended field. 

Have the labors of the judge and lawyers been les- 
sened in such an instance? Will they be lessened in 
any like instance? Surely not. In addition to the 
real and intrinsic difficulties inherent in such a case, 
independently of the code, other special and difficult 
questions have been added by the code. We conclude, 
therefore, that Mr. Field’s theory of reduced labor may 
have, at least, this important qualification. 

What books, useful before the code, can the judges 
and lawyers dispense with? None. Those books 
must be had; full attention must be given to them, 
not only because they are the repositories of rules of 
law which may not be in the code, to be resorted to 
in aid of the code, but for additional reasons, It is not 
proposed to change the law by the code, but to give a 
clearer and better statement of it. That being so, 
rules and principles which had been, and those which 
had not been, declared in statutes, and, in either con- 
dition, had been judicially noticed, are, expressly or 
impliedly, swept into the code. Is that judicial labor 
lost? No; we shall be left “ with all the old helps 
about it, the old lights burning.’’ The doctrine of the 
statute of frauds, of our statutes as to trusts and 
powers, go into thecode. Shall we not have occasion 
to advert to what has been judicially said of those doc- 
trines? Where shall the law on questions of insur- 
ance, and on other leading subjects, be found? First, 
in the code secondly, in reported cases, and in trea- 
tises devoted to the exposition. Would a lawyer feel 
at home in the domain of medical jurisprudence, 
groping his way with no “ lights burning ”’ save such 
as the code might supply ? 

Mr. Field regards the adoption of the code as the 
advent of stability, certainty, and repose in the law! 
The promised land smiles invitingly before him, but 
he forgets the forty years sojourn in the wilderness. 
Thus the mirage reflects objects, and beguiles the 
spectator. It seems proper to remind him that every 
material provision of the code would, necessarily, 
receive judicial construction and application; that, 
while that work may be going on, the spirit of conflict 
and unrest would take possession of the law. The 
ploughing up of the law to reap immediate benefits; 
the convulsive dismemberment and replacing of the 
parts of the system, to be followed by health and 
repose, contradict all nature and experience. If you 
could clear away the forests, and plant seeds and 
shoots of a better sort, you cvuuld not live to witness 
the mature growth; might see the bud and flower, 
but never pluck the fruits. 

But Mr. Field seems, also, to forget that the 
increased judicial labor, provoked by the new form 
and expression of the law, would give us a large acces- 
sion of law reports and commentaries; to forget the 
common experience of the people of this state under 
statutory law, of other peoples under the code. We 
make but incidental reference to what has transpired 
under codes, and simply with a view to the questions 
under consideration. 

We ask him, then, to call to mind the fact that the 
early Roman code, the twelve tables, came down to 
tae time of Justinian overladen with commentary ;* 





“e Maines’ Ancient Law, ch. b 33; Mackeldey’s 
Civil Law, § 44. serait 4 





the fact that Justinian, who, at first, believed in the 
perfection and safficiency of his collections, was con. 
stantly changing or amending them ;* the fact that 
when the Prussian code was revised, judicial illustra. 
tion and interpretation were found necessary, and the 
prohibition, already noticed, which had been imposed 
by Frederick the Second, was shaken off; the faet 
that, under the Code Napoleon, the body of laws, 
commentaries and condensed reports have swollen to 
an enormous magnitude ;¢ the fact that in Louisiana, 
with a code of the civil law, a luxurious crop of 
reports has grown up, and the legal works of other 
countries, including those of France, incumber their 
law libraries. 

But we need not wander abroad; the proofs are to 
be found at home. In reference to the New York 
code of procedure, Mr. Field gives us an exquisite 
hint of triumph and success; also the reason why 
hostility —the name he gives to want of confidence in 
the eode-theory — does not trouble him. He has seen 
that code treated “ first, with derision, and then with 
hate ; ridiculed, dreaded, misconstrued, but winning 
its way all the while, until the opposition to it has 
dwindled to insignificance.” 

The mere selection of terms is a matter of taste; 
but, even in this instance, something may be due to 
the facts. Mr. Field refers to the code as if it were 
now what it was when given to us in 1848! He for- 
gets that the code, as first adopted, was immature and 
infirm ; too weak and attenuated to stand alone: for- 
gets that it has been improved and perfected, by con- 
stant nursing and attention, from that day to this, 
At each session of the legislature, from 1848 down, it 
has been amended. Many able lawyers, in each 
branch of the legislature, have given it their saving 
attention. Some of the changes have been made at 
the suggestion of learned judges who had been ham- 
pered and hindered, in the work of administration, 
by the conflicting and imperfect terms in which 
original provisions were framed. Now and then, at 
some special call or impulse, Mr. Field has solicited 
amendments. He mentions an instance in a late 
number of the Law Journal. 

The great body of the judges and lawyers have lent 
their aid to the elucidation of the code. Thus, and 
not otherwise, has it won its way. It is true that 
parts of it have been misconstrued. But who shall 
utter reproaches? Where so much depended upon 
construction —the work so extended, various, and 
continuous— how could errors be avoided? Many 
learned and patient judges, loyal to their duty and 


*“ The other circumstance is that monument which still 
exists among us, and is a collection of the laws of this 
emperor, which, in the course of a few years, present us 
with greater variations than are to be found in our laws 
for the three last centuries of our monarchy.” Works of 
Montesquieu, vol. 3, p. 154, London ed. 1777. 

+See Meyer’s Esprit, ne et Progres des Institutions 
Judiciaires des principaux pays de l Europe. Vol. 5, pages 
4and7. Paris, 

See, also, M. Dupin’s fifth edition (1832) of the Bibliothe- 
que choisie des livres de Droit, by M. Camus, in which some 
account and enumeration of works proper to the law 
library are given —the list increased with each edition- 
the last comprising 3,700 articles, each article containi 
a notice of one or more works, some of them of se 
volumes. 

Also Butler's Life of D’ Aguesseau, London, 1830, p. 0, 4 

., in which he states the views of res table juriscon- 
sults, that ‘“‘the bulk of the French law is very great 
that it immeasurably exceeds the size of the codes, 
that it is on the increase.” 

















qu 
ha 
wo 


wit 
libi 





—= 


n the 
S con- 
t that 
ustra- 
1d the 
posed 
e fact 
laws, 
len to 
siana, 
op of 
other 
their 


are to 
York 
uisite 

why 
nce in 
S seen 
1 with 
nning 
it has 


taste; 
lue to 
. were 
fe for- 
re and 
: for- 
y con- 
» this, 
wn, it 

each 
aving 
ade at 
ham- 
ation, 
which 
en, at 
licited 
a late 


e lent 
s, and 
> that 
shall 
upon 
, and 
Many 
y and 


h still 
of this 
ent us 
r laws 
rks of 


tutions 
pages 


liothe- 
| some 
e law 
‘ion — 
ini 
ev 


» 60, 
iscon- 


+ 








THE ALBANY LAW JOURNAL. 


123 














friendly to the code, have given their days and nights 
to that work of construction; been at times baffled ; 
often overruled. The amount of that toil cannot be 
estimated. Much of it resis in mere tradition, the 
unreported expression of the courts; but alarge body 
of it has found its way into the reports. Thus it is 
that we have more than two hundred volumes of 
reports since the code, many of them devoted to mere 
questions of practice —to mere construction. We 
have, also, numerous annotations, treatises, and 
works of practice founded on the code. 

These may be the books of which Mr. Field speaks 
with contempt, as incumbering the shelves of our 
libraries. Yet they are, to a great extent, the natural 
fruit of the code; have helped the code on its way. 

That code covered the most simple subject that 
could be proposed for the experiment; the mere 
machinery of the law, providing how to bring suitors 
into court, and how to enable the prevailing party to 
profit by success, Yet the labors of judges and 
lawyers, and the books of the law, have been thus 
increased. It rests with Mr. Field to reconcile all 
that with the possibility of a reduction of labor and 
of books, under the code of our laws, the subjects of 
it so extensive, and including all that is special, diffi- 
cult and metaphysical in the science of the law. 

Dismissing, then, forever, as we believe the reader 
must have done, the untenable pleas for this innova- 
tion stated by Mr. Field; dismissing, especially the 
idea of dispensing with the books which now consti- 
tute our law libraries, all thought of disconnecting 
ourselves from the history and the reasonings of the 
past; holding fast to the necessity laid upon us of a 
complete legal culture, to master substantially all 
that has constituted the learning of our masters in the 
law,— it may be true that the acquisition of this great 
body of jurisprudence might be facilitated by a code, 
Within that huge body of materials, to be, as it were, 
the great nervous center, insert a code, or a series of 
eodes. From that central organization of the greater 
whole, lines of communication could reach out in all 
directions; and, thus, order and system, by the cor- 
relation of the parts, might be secured. This correla- 
tion might consist in the distinct elimination and 
clear digesting of the most essential elements and 
principles of the law within a limited compass, so 
that, from the reason of the law as seen in one case, 
orone department, the reason of the law in other 
cases, and other departments, even, might be logically 
deduced. Thus, a logical habit of mind, eminently 
important to the true jurist and lawyer, might be, 
from the start, and continuously, cultivated. 

It is, perhaps, something of this kind which those 
who are learned in the civil law have discovered in it, 
and in respect to which they glorify its excellences, 
a compared with the common law. It may be that 
in the very idea of a code, as a system of principles 
rather than as of mandatory enactinents, there is 
involved a tendency to logic, as to the abstract essence 
of right, more than to mere usage and authority. It 
may be, also, that the ingrafting of codification, with 
its pure and stoical exposition of the law of the law, 
upon the common law, more allied with the facts of 
history, and with its too exclusive appeal to authority 
and precedent, is the very road to that ulterior com- 





positeness and perfecture of system which could 
neither be attained by the common law alone, nor by 
the exclusive substitution, if that were possible, of 
codex and ethical digests. Codification might come 
to be the head or heart of the whole body of the law, 
but the body itself will ever remain,— the old and the 
new; that which is back in history, and which, so fat 
as it has received judicial expression, can be outlined 
in a text-book ; and that which is novel and excep- 
tional, and cannot, for that reason, be prevised. 

The lawyer of experience will remember how the 
clear conception of some elementary principle or rule 
of law, and of the reasons on which it rested, has, in 
the hour of peril, served the interests committed to 
his charge. Until he became thus fully possessed, he 
could neither marshal the elements of the case, nor 
disentangle its complications. Thenceforth, he could 
do both without effort. The moment he touched the 
very root of the matter came the illumination, Thus 
the vital contact with the spirit of the law served him 
as the touch of his mother earth gave strength to him 
who contended with Hercules. But no lawyer of 
such experience would admit that the mere knowl- 
edge of the rule or principle of law, as it might be 
found in a text-book, would have sufficed. It was the 
apprehenson of the spirit, essence, philosophy of the 
rule, that enabled him to reason from it and to enforce 
its application. Such a rule or principle may be well 
stated in acode. But much of the law which has to 
do with that rule or principle must remain outside of 
the statute. 

Nor is a legislative enactment necessary. If we had, 
at this moment, a codification of the law as full and 
adequate as human strength and wisdom could pro- 


| duce (one worthy of adoption) it would come into use 


and receive assent in proportion to its merits. It 
would be well to give the practical test to such a cul- 
lection before binding ourselves and our children’s 
children irrrevocably to the observance of it. But, if 
it were in force with the legislative sanction, there is 
no reason to apprehend hostility. The courts, the pro- 
fession, and the growing wisdom of the representa- 
tives of the state would deal with it kindly and 
fairly. It would be amended, from time to time; 
would be construed, illustrated and applied by the 
judges, and perhaps, after a hundred years of conflict, 
would stand forth in perfect strength and beauty. If 
we could be relieved from that probation of suffering 
there would be no objection to the code. 

He must be a poor professional observer of the 
times, who is not proud of, and content with, the pro- 
gressive amelioration of the law now going on in this 
state. The movement is slow, as nature, in perfecting 
her work, is slow, but sovereign and benign. Since 
the union of law and equity, the stern features of the 
common law have relaxed somewhat. The law, 
formerly so cold, has grown warm in the sisterly 
embrace, and, day by day, the courts inquire with 
greater freedom as to the very right of the matter in 
each given case. A strictly legal claim may now be 
defeated, or qualified, by a strictly equitable defense. 
Thus do elements, formerly wide apart, meet and 
mingle. 

So, too, the student who laments the supposed 
uncertainty of the law, and does not find rules and 
principles clearly stated in the ancient books, may 
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well be comforted. When he reads the reports of our 
court of last resort, not for the mere letter, but for the 
spirit, of them, he will find a reformatory purpose 
working to a good end: rules, long familiar, restated 
so clearly and continuously, that in due time he shall 
find a sufficient code in that body of the law. J. N. 


———_——<9 +0 0- 


PRIORITY OF CHATTEL MORTGAGES. 


The following is an answer to this query in 3 Al- 
bany Law Journal, p. 18: 

A. executes a chattel mortgage to B. upon certain per- 
sonal property to secure the payment of $300, payable in 
one year, which, on the same day, is filed in accordance 
with the statute. 

After the expiration of six months, A. executes a sec- 
oud mortgage to C. upon the same property, for the same 
amount, payable in one year, which is also properly filed. 

After the expiration of fifteen months from the time of 
the execution and filing of the first mortgage, A. executes 
athird mortgage to D. upon the same property, for the 
same amount, and payable in one year, which is also 
properly filed. 

Each mortgage contains the usual insecurity clause. B. 
neglects to renew his mortgage. The property remains in 
the possession of A., and is worth only enough to satisfy 
one of the mortgages, 

Now, as between B. and C., B. has the priority, because 
C.’s mortgage is not a ** subsequent’’ mortgage within the 
meaning of that term, as held in the following cases: 
Meech v. Paichin, 14 N. Y. 71; Hulsen v. Walter, 34 How. 
385; Thompson v. Van Vechten, 27 N. Y. 568, 

As between C. and D., C.’s mortgage has priority for the 
same reasons. 

And, as between D. and B., D.’s mortgage has the prior- 
ity, as being “‘subsequent” to B.’s, without notice that B.’s 
was unpaid. Fox v. Burns, 12 Barb, 677; Gregory v. Thomas, 
20 Wend. 17; Nitchie v. Townsend, 2 Duer, 299; Newell v. 
Warner, 44 Barb. 645. 

Now, by the light of the statute and these decisions, 
the first has priority over the second, the second over the 
third, and the third over the first; and neither has pri- 
ority over both the others. 

The dilemma in which querist finds his friend C. 
is rather formidable, considering the weight of the 
authorities against him. But his case is not entirely 
hopeless; greater wonders have been worked on the 
judicial wheel than the roll required to bring him 
round to his true position on the record. 

The simple truth about it is, the authorities referred 
to (14 N. Y. 71, and 27 id. 583), by holding that 
* subsequent”’ does not BEGIN until a year afterward, 
have placed C. in an erroneous position. His true 
position on the record is that of a subsequent mort- 
gagee, and ahead of B., the authorities to the contrary 
notwithstanding. This may be thought a bold posi- 
tion to take against the court of appeals, but it is an 
impregnable one, nevertheless. 

The first section of the act referred to (chap. 279 of 
the laws of 1833) provides that ‘* Every mortgage * * # 
of chattels * * * shall be absolutely void as against 
# * ® subsequent purchasers and mortgages in good 
faith, unless * * * filed,”’ etc. 

Now, in this sentence, can there be a possible doubt 
Lut that subsequent refers for its antecedent to the 
first mortgage, and to the time of its making and 
filing? and is not the second mortgage a subsequent 
mortgage, whether made six hours or six months 
after the first? Suppose A. give B. a mortgage to- 





day, and it is filed, and to-morrow he gives C. a mort- 
gage, and that is filed; is not'C. a subsequent mort- 
gagee? and is not B.’s mortgage ahead of C.’s, and 
valid as against it for one year? If B. omit to file his 
mortgage, C. would be ahead, for the language of the 
act is, that it “shall be absolutely void” as against 
subsequent mortgagees, but if filed it is not so void, 
but is valid as against subsequent mortgages during 
one year, 

Then go to the third section. 

“Every mortgage filed in pursuance of this act shall 
cease to be valid, as against * * * subsequent pur- 
chases and mortgages in good faith, after the expira- 
tion of one year, unless” * * * refiled, etc. “Shall 
cease to be valid.’”’ When cease? why, plainly, after 
the year. 

If, before the end of the year, it was valid, under 
the first section, and at the end of the year it cease to 
be valid, according to the third section, does not this 
imply that the subsequent mortgage, against which 
it was valid during the year, and the subsequent 
mortgage against which it ceased to be valid at the 
end of the year, is necessarily one and the same sub- 
sequent mortgage? How, then, can we say that the 
subsequent mortgage, against which it ceases to be 
valid, must have been made and filed after the expi- 
ration of the year? How can it cease to be valid, as 
against a thing that is not in existence, until after it 
has ceased ? 

Upon the supposition that the word subsequent, as 
used in the third section, means after the omission to 
refile, the two sections would be inconsistent with 
each other and involve a palpable absurdity. Such 
construction would be ungrammatical, illogical, and 
contrary to the manifest meaning of the whole act. 
But the act is consistent with itself and with the 
manifest intent of the legislature, and there was no 
necessity of giving this or any other forced construc- 
tion to any part of it. 

The practice of securing the payment of debts by 
written pledges of chattel property had been in use 
before the passage of this act, but had not been 
reduced to a perfect system. These instruments had 
been regarded rather as sales of the chattels than as 
liens only ; and, as one consequence, it had been held 
that there could not be two valid sales of the same 
property at the same time, and questions of priority 
between two such sales had been often raised, and it 
had become a well-established rule, that if the second 
knew of the existence of the first, he should be 
held as having taken his in bad faith, and could 
derive no benefit from it; and it often happened, 
that, while the property was worth much more than 
enough to pay the first debt, the second creditor could 
receive no benefit from the surplus, because his bill 
of sale or mortgage, having been taken with notice 
of the existence of the prior one, was regarded as 
void and inoperative for any purpose. The cele- 
brated case of Bissell v. Hopkins, 3 Cow. 166, where 
this whole subject was thoroughly ventilated, is well 
known to the profession. Theargument and decision 
of this case aroused public opinion with a desire to 
have this vexed question settled, and have the prac- 
tice reduced to an intelligible rule, which resulted, in 
1833, in the passage of the act in question. This act, 
rightly understood, accomplished the object to per- 
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fection. It is to be regretted that some of our profes- 
sion had become so concentrated on the idea that this 
thing was a bill of sale, and nothing else, that it was 
years before they became reconciled to the plain and 
simple rule prescribed by the statute; which was, 
and is, to repudiate all idea of a bill of sale of chattel 
property not accompanied by actual and continued 
change of possession, as a security for the payment 
of a debt, and to reduce or limit the act of taking 
security on personal property for the payment of 
debts to simply liens on the property by the use of 
the instruments now known as chattel mortgages, 
and these, for the information of the public, and to 
prevent imposition on creditors, were to be void as to 
creditors, and subsequent purchasers and mortgagees 
in good faith, unless filed and refiled as required by 
the act. 

Prior to this act, good faith included, as one of its 
ingredients, ignorance of the existence of any pre- 
vious mortgage, but under this act, the filing and 
refiling is notice to every one, and knowledge of the 
existence of a previous lien is no longer evidence of 
bad faith in the subsequent purchaser or mortgagee. 

Now, it must be remembered that this statute is 
not simply a rule of court or a principle of equity 
but an enactment of positive law. The obligation to 
file and refile is positive, and the consequence of a 
failure is positive; and every subsequent purchaser 
and mortgagee knows, or is presumed to know, by 
the record, what liens are on the property, and pur- 
chases, or takes his mortgage, subject to them; but 
with the positive assurance, that, if the holder of a 
prior lien neglects to refile as reamirea vy the act, it 
will cease to be valid as against the subsequent mort- 

zee and purchaser, as well as against creditors. 
And the practice of taking chattel mortgages as 
security for debts is now reduced to a complete, plain 
and perfect system, and is a very useful institution in 
community. 

These instruments may now, under this statute, be 
multiplied or duplicated to any extent, to take their 
chances on the record, and to be satisfied in their 
order. If chattel property is covered by a dozen 
mortgages to ten times its market value, that is no 
reason, under the provisions of this statute, why I 
should not take a thirteenth mortgage, and take my 
chances on the record. In this respect, these mort- 
gages differ from those on real estate. If, to-day, I 
give A. a mortgage, and he omits to file it, and to- 
morrow I give one to B., and he does file it, B. is 
ahead, without regard to notice; the act is positive 
that A.’s mortgage is ‘absolutely void,’ because he 
did not file it; but in regard to mortgages on real 
estate, there is no such statute, and the old equity 
rule as to notice prevails, So the old equity rules in 
regard to the consideration of the purchase and mort- 
gage and other indicia of good faith in their crea- 
tion, aside from that of notice, are untouched by this 
act, and stand as before. 

It is possible the court of appeals may be induced 
to open and review this question, and, in such event, 
C. may be res‘ored to his true position on the record, 
otherwise, he seems to be ruled out, not by the statute 
itself, but by the unauthorized and forced construc- 
tion put upon it by the court. Cc. D. LAwtTon, 





PARTIES WHO MAY BE JOINED.* 

A favored class of actions, in courts of equity, were 
those where, by bringing in all the parties interested 
in the particular subject-matter, it could do complote 
and ample justice to them all in one suit, and thus 
prevent excessive litigation. This doctrine grew into 
such favor that it was alone sufficient, in many cases, 
to confer jurisdiction.' 

There is no restriction that all shall claim in the 
same capacity, or even under the same instrument or 
conveyance. Where differont persons are interested 
in an account, although not in the same right, they 
should all be joined; as, for instance, heirs and per- 
sonal representatives, residuary legatees and distrib- 
utees, mortgagors and mortgagees and their assignees ; 
persons receiving and holding assets in succession in 
virtue of their representative character; and persons 
having distinct interests in the same security, either 
jointly or in succession.? 

On a bill filed by an heiress at law to set aside con- 
veyances of real and personal estates, on the ground 
of fraud, undue influence, and want of consideration, 
the want of proper parties to represent the personal 
estate, comprised in the impeached conveyances, is 
a fatal defect.* 

Several proprietors of distinct lands and of separate 
parts of a water-course have such a community of 
interests that they may join in a suit to restrain a 
diversion.* 

So, several beneficiaries under the same trust, 
though their interests be not joint, may join as com- 
plainants in one suit.° 

Both sets of plaintiffs would prove the same fact, 
to wit, the creation of the trust as the foundation of 
their action, and all their rights could be as well and 
better adjusted in one action.® . 

And one stockholder, in behalf of himself and all 
others similarly interested, may maintain an action 
against the directors and treasurer of the corporation 
to prevent the payment of an illegal claim,’ 

So creditors who claim under separate judgments 
may pursue the debtor’s property, although trans- 
ferred by different conveyances, and at different 
times, and to different persons.§ 

Legatees must make all persons parties who may 
be affected by the action.® 

So where parties having separate and distinct inter- 
ests have been enjoined in one suit, their cause of 
action grows out of the fact that but one bond was 
given and not the nature of their interests, and all 
may join as plaintiffs in an action upon jt, 





*The following is from Mr, Moak’s forthcoming edition 
of Van Santvoord’s Pleadings.— Ep. L. J. 
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All the heirs should be sued jointly for a debt against 
the intestate.! So all the holders of fraudulent stock 
overissued by an officer of a corporation.? All the lega- 
tees under a will may bring the action against all per- 
sons who are or may become liable to pay, and each 
have a separate judgment for his legacy. And where 
trust funds, or funds out of which the legacy should 
have been paid, had been mingled with her own by 
deceased, and had thus passed to others, it was held 
they might be made parties, and a decree had against 
them for such portions of the property as they had 
received. When a fund is in the hands of a trustee, 
which he is bound to distribute to different persons in 
proportions which are not ascertained, all interested 
in the distribution are necessary parties to an action 
against the trustee.® 

A plaintiff may unite a cause of action as exccutrix 
with one as devisee, where both accrued under a con- 
tract made by the testator with the defendant, growing 
out ofthe same matter ; as devisee for the rent ofa farm, 
leased to the defendant by the testator, which had 
accrued subsequent to his death; and as executrix 
for breaches of covenants in the lease, to repair the 
buildings. 

Not so, however, when relief is sought individu- 
ally, and as trustee, or in a representative capacity ; 7 
nor when relief is sought against a part of several 
defendants as trustees, and others individually ;° nor 
ean plaintiff unite a claim by him as an individual, 
and one in a representative capacity ;? nor as an indi- 
vidual and as one of the public generally ;! nor 
against all the defendants jointly, and one, or some of 
the defendants severally."' But a plaintiff may unite 
a cause of action against the defendant for a legacy to 
plaintiff on account of lands devised to him, subject 
thereto, and which devise he has accepted, with a 
claim for money had and received, goods sold and 
delivered, and for rent due plaintiff from defendant.!? 

In partition, the wife of an owner entitled to dower 
is a necessary party ;' but ina suit for partition be- 
tween tenants in common of an estate carved out of a 
fee, the owner of the fee is not a necessary party.4 The 
owners of separate animals cannot be sued jointly for 
an injury done by them." Nor can different owners as 
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tenants in common of a pew, who agreed to pay 
toward rebuilding the church in proportion to their 
interest.!. Where several legatees gave a power of 
attorney, held, each could sue for his share;* and one 
of several heirs may sue for his*share of the rent of 
real estate leased by his ancestor.’ Orie creditor may 
sue without joining another whose share of the debt 
has been paid. 

The same person cannot be both plaintiff and de- 
fendant:5 nor can one trustee of a religious corpora- 
tion be sued by his co-trustee as a trespasser in respect 
to its property, until he is divested of his character 
and authority as such. But where A was a partner 
of two firms, held, the creditor firm might sue the 
debtor firm in equity upon an account stated, making 
A a defendant,’ otherwise at law, if the account had 
not been stated ;* but it is not a bar to a recovery that 
one of several defendants has become possessed of 
the right of action prosecuted against him and his co- 
defendants, unless his name appears upon the record 
book as a plaintiff and defendant,’ and an executor 
may sue his co-executor in equity upon a debt due 
the testator.° A party who assists in procuring a 
fraudulent transfer to another, is a proper party to an 
action to set it aside." 

The reader will find many valuable suggestions as 
to parties in cases of frauds, in Kerr on Frauds, 303, 
et seq., lst English edition. (An American edition of 
this valuable work is announced by Baker, Voorhis 
& Co., of New York.) He should also consult Bar- 
bour and Edward on Parties, Voorhis’ Code, Story’s 
Equity Pleadings and Equity Jurisprudence, and the 
various works upon pleadings and practice. See, 
also, post, marg. p. 191. 





CURRENT TOPICS. 

The dangers of rashly and unadvisedly abandoning 
the antiquas vias for new and untried paths, are illus- 
trated by the letter of a correspondent, which we pub- 
lish in another column. The people of Wisconsin, in 
abolishing the grand jury system, have apparently 
done a very good thing for all law-breakers. Should 
the legislature not hasten to repair the breach, Wis- 
consin may expect to become a sort of criminal’s par- 
adise, whither all “‘ members in good standing” of 
the brotherhood of crime will wend their way, and 
where they may abide in peace, the law ignoring, by 
the law ignored. 





find a very amusing article upon the latter case in the 
New York Daily Transcript, for March 26, 1863, entitled 
“ In Re Hubbard’s Dog.” 
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It is not improbable that the influence of the Senate 
may lead the house to consent to a still larger increase 
of the salaries of the United States judges. The 
appropriate committee of the furmer body have Ye- 
ported in favor of fixing the judicial salaries as fol- 
lows: chief justice of the supreme court, $10,500; 
associate justices, $10,009; circuit judges, $7,500; chief 
justice of the court of claims, $6,500; associate jus- 
tices, $6,000; district judges, $5,000. 


The correspondents of some of the daily papers are 
circulating the report that the resignation of Mr. 
Attorney-General Akerman will be shortly requested 
py the president,on the ground that he has not dis- 
played capacity for the position. It is also stated that 
the judges of the supreme court have privately 
informed the president that Mr. Akerman is not 
competent to represent the interests of the United 
States before that court, especially in the cotton case 
now being argued. The whole story is highly im- 
probable, and the latter part of it is unquestionably 
false. 

The members of the profession in some parts of the 
country are displaying a very liberal and commenda- 
ble spirit in behalf of the family of the late Chief 
Justice Taney. Among the many meetings to take 
action in reference to a provision for that family, was 
one held in Washington on Saturday last, by the 
members of the bar of the United States supreme 
court. The meeting was presided over by Mr. At- 
torney-General Akerman, and among the gentle- 
men present, who spoke warmly in favor of the 
movement, were the Hon. Montgomery Blair, the 
Hon. William M. Evarts, the Hon. Matthew H. Car- 
penter, the Hon. George F. Edmunds, the Hon. 
Clarkson N. Potter, and the Hon. James A. Garfield. 
A committee of tive gentlemen were appointed to 
solicit and receive contributions to the fund which is 
to be raised, with power to fill vacancies, and without 
instructions as to their manner of proceeding or dis- 
position of the money collected. The following gentle- 
men constitute the committee: The Hon. Montgomery 
Blair, the Hon. Wm. M. Evarts, the Hon. M. H. Car- 
penter, Mr. J. M. Carlisle, and Solicitor-General B. 
H. Bristow. 

There is apparently a strong disposition on the part 
of congress to make the United States district courts 
the asylum for broken down politicians. Several bills 
are pending to establish additional districts in the 
states of New York, Virginia, Ohio, Missouri, Iliinois, 
and Iowa; for what purpose it is difficult to conceive, 
unless it be, as is affirmed by some who claim to 
know, to make places for outgoing members of the 
house. We have before recorded the statements of 
some of the members to the effect that any body is good 
enough for a judge, which statements have an 
added interest when read by the light of this new 
development. There certainly is no necessity for any 
additional districts in this state, and we are quite sure 
that there is none in the other states named. The 
business of the federal courts is rapidly diminishing 
throughout the country by reason of the reduction 
and simplification of the internal revenue and bank- 
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ruptcy systems; and this clamor for more judges, 
clerks, marshals, etc., can come from no other than 
the men who seek their individual gain thereby. 
Would it not be better to fairly remunerate the judges 
we now have, than to be burdened with others that 
we do not need ? 


In alluding a few weeks ago to the decision of Mr. 
Justice Rosekrans, in the case of Thompson v. The 
Erie Railroad Company, we noticed the fact that 
several of the affidavits on behalf of the defendants 
were characterized as scandalous and impertinent, 
and were ordered to be stricken from the record. It 
may be of use to know what sort of affidavits they 
were that drew out such strong judicial censure, and 
we therefore give a copy of one of them. With such 
an example before them, of course the profession 
should avoid indulging in any like affidavits, 


Supreme Court.—John W. Thompson, Mary T. DeForest 
and others v. The Erie Railway Company. County of 
Warren: Thomas G. Shearman being duly affirmed, 
says: 

1. On the 27th of September last I left the Troy House 
in its omnibus for the railroad depot, intending to take 
the 7.30 train for Saratoga, but although I arrived at the 
depot before 7.30 A. M., by my watch, the train had just 
gone. 

2. The plaintiffs’ counsel thereupon took my default on 
a motion at Saratoga at about 10 30 A. M. 

3. On the same day I obtained an order to show cause, 
on the 30th of September, why the default should not be 
opened, making an affidavit of these facts, 

4, On the return day of such order, Frank Thompson, 
the plaintiffs’ attorney, read an affidavit stating that 
one McGoldrich, the porter of the Troy House, had 
informed him that the omnibus had taken several pas- 
sengers for the Saratoga train on the morning of the 
27th, and that none of them missed the train. 

5. I yesterday saw the said Mg¢Goldrich, who informed 
me (and I believe) that he told said Thompson, before he 
made said affidavit, trat I did miss the train aforesaid, 
and detailed to said Thompson the circumstances, in sub- 
stance, as above set forth. 

I charged said Thompson, yesterday, in the presence of 
Judge Bockes, with a willful suppression of these facts 
in his said affidavit, and he tacitly admitted the truth 
of such charge, T. G. SHEARMAN. 

Affirmed before me, November 17, 1870. 

E. H. ROSEKRANS, 
Justice of Supreme Court, 


In the argument of the appeal, which took place in 
this city last week, the ‘scandalous ”’ affidavits were 
directly ordered by the court to be restored to the 


record, 
~~ © > eo —— 


GENERAL TERM ABSTRACT. 
FIRST DEPARTMENT. 
SUPREME CouRT— FEBRUARY TERM, 1871, 


BAILMENT. 


The plaintiff in this action became possessed of certain 
money as attorney for John and William White, under 
power of attorney made by them, and subsequently deliv- 
ered to the United States Express Company a package 
containing United States compound interest notes and 
greenbacks, amounting to $660.63, directed to one Martin, 
at Terre Haute, Ind., for Messrs. White. It was sent to 
Martin by direction of the Whites, but no particular 
mode of conveyance was designated. 
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At Decatur, Ind., the United States Express Company 
nanded the package to the American Express Company, 
which brought it to Terre Haute, but could find none of 
the parties to whom it was to be delivered, and accord- 
ingly sent it back to the chief office in this city. Upon 
learning that it bad been returned, plaintiff applied at 
the company’s office for the package, and expressed his 
willingness to pay all the charges on it, and indemnify 
the company against any claim of the consignees, but the 
company refused to deliver to him. He then broughta 
suit to recover it, and obtained judgment, Held, that 
when the plaintiff collected the money he became debtor 
to the Whites for the amount. As the Whites had no 
claim to any particular money, when the plaintiff deliv- 
ered the treasury notes to the United States Express 
Company, he simply delivered his own property to be 
forwarded to discharge his indebtedness to the Whites. 
Upon this statement, it is plain that both the plaintiff 
and the Whites had such a title to the property that an 
action might be maintained by either of them, and a 
recovery by either of them would bar an action by the 
other, Judgmentaffirmed. Thompson v. Fargo, treasurer, 
etc, Opinion by Cardozo, J. 


COLLUSION. See Cismission of Complaints, 


CONTRACTS. See Stocks; also, Specific Performance. 


CONVERSION. See Rui/lroad Companies. 


CORPORATIONS. See Willis, Bailmeni, and Railroad Com- 


panies. 


DECEDENTS’ ESTATES. See Wills. 


DISMISSION OF COMPLAINT. 

1. Grounds of motion to be stated uhen motion made.—A 
motion for a dismission of the complaint was denied. 
No grounds are stated in the case. The defendant now 
claims it should have been granted, because there was no 
proof of demand before action. //e/d, that the objection 
should have been stated on making the motion. Devoe 
etal. v. Brandi etal. Opinion by Ingraham, P. J. 

2. Mere delay in entening judgment no collusion.— Mere 
delay in entering judgment or issuing execution can 
never by itself be considered sufficient evidence to 
charge the party as in collusion with debtors. It is not 
at all unusual for creditors to wait before issuing execu- 
tion, until they find their debtor in possession of prop- 
erty. Such delay, unaccompanied by other evidence, is 
not sufficient to warrant a finding of collusion, so as to 
defeat a purchase by the creditor at a sheriff’s sale under 
the execution, Ib. 


EXECUTORS AND ADMINISTRATORS. See Wills. 


HUSBAND AND WIFE. See Railroad Companies. 


INSURANCE, 


Representations, when material,—Appeal from judgment 
in favor of defendants. The insurance in this case was 
based on a representation made to another company, as 
to the condition and situation of the building insured, 
The representation was made in 1857, and the policy was 
issued in 1860, Upon the trial the defendant relied on 
two matters stated in the representation, one as to the 
value of the building, and the other that the representa- 
tions made as tothe quantity of grain in the mill was 
untrue in 1860, when the policy was issued. The evidence 
on the part of the defendants as to the falsity of the 
representation, was mainly confined to the condition of 
the property in 1860. Held, that the statement of the 
value of the building in 1857 was not the statement 
of a fact as then existing, but the mere opinion of the 
party as to his estimate of value, and is not such a state- 
ment as would avoid the policy even if the insured was 
in error, without proof that such misstatement was 
intentional, and fora fraudulent purpose. The expres- 





sion of an opinion, if honestly entertained and commu. 
nicated, is nota misrepresentation, however erroneous it 
may prove. It is not unusual for a man to value his own 
property higher than others, and it would be a harsh 
rule to hold that his policy was void, because he formed 
such an estimate of his property, without showing any 
facts from which it might be inferred that it was done 
with a fraudulent intent. The representations, if at all 
material, were made in 1857. There is no proof that the 
insured did any thing in 1860 to re-affirm those represent- 
ations as true then. On the contrary, the insurance 
was made on this paper as in the custody of another com- 
pany, and not furnished by the assured, and although 
the policy refers to that statement it can only be shown 
to be false at the time it was made, Judgment reversed 
and a new trial ordered. Stewart v. Phenix Fire Insurance 
Company. Opinion by Ingraham, P. J. 


LANDLORD AND TENANT. 


Tenant cannot dispute title of landlord.—It isa well settled 
rule in this state that a tenant cannot dispute the title 
of his landlord, unless some change has taken place in 
the landlord’s title subsequent to the taking of the lease, 
The only case in which the tenant who has not entered 
on the prenvises may set up want of title in his landlord 
is, where he was induced to accept possession, or enter 
into the lease by fraud or mistake. Bigler v. Furman, 
Opinion by Ingraham, P. J. 


NEGLIGENCE. 


1, Contributory negligence. — Plaintiff recovered damages 
against defendant for the loss of a horse which had broken 
through the planking on defendant's pier and been killed, 

Upon the trial, the plaintiff testified that he knew that 
the pier was out of repair for four or five years before the 
accident; that it was dangerous for a horse to go on it in 
certain places; that the spot where the horse broke 
through had not been patched, and appeared worn out, 
toacertain extent, but appeared to be safe to go over in 
that spot, and that he considered most of the pier unsafe. 

The defendant requested the court to charge the jury, 
that, if they found from the evidence that the pier was 
dangerous to drive over, and the plaintiff knew it, he 
could not recover, This was refused, and defendant 
excepted, Held, The court below should have submitted 
to the jury the question whether the plaintiff, by his acts, 
contributed to the accident; and should have instructed 
them that if he did so contribute he could not recover. 
Judgment set aside and new trial. Clancy v. Byrne. 
Opinion by Ingraham, J. 

2. A pier, like any other public place, must be kept in 
repair; and if it is not, and damage ensues, the party who 
should keep it in repair is liable for his negligence; but 
if persons using such pier know that it is unsafe for use, 
and with that knowledge use it, and sustain loss, it seems 
clear that the doctrine that one who contributes to an 
injury cannot recover for such injury applies. Ib. 


NEW YORK CITY. 

Assessments for paving, etc. — Appeal from an order vacat- 
ing an assessment for paving streets, ete. The act of 1870 
does not apply to cases which had arisen before its pas- 
sage, but is prospective only in requiring the amount 
erroneously assessed to be deducted, It is irregular not 
to lay the cross-walks as directed by the ordinance, and 
yet tacharge upon the owners the cost of laying them. 
The cost of laying the Nicholson pavement was $4.9 per 
square yard, the cost of the bridge stones was $1.30 per 
foot — nearly three times more than the wooden pave- 
ment. Such a charge was a fraud upon the lot owners, 
which entitles them to the relief sought. The charge of 
24 per cent for collecting was not erroneous. Thestatute 
gives that amount on the moneys collected. This charge, 
as well as the cost of the work, has to be raised by an 
assessment on the property, and the whole sum, when 
collected, is paidinto thetreasury. The statute evidently 





THE ALBANY LAW JOURNAL. 





129 








gives the percentage on the whole amount assessed and 
collected. There is no authority for the department to 
pay extra sums toacontractor for doing the work quicker 
than he would otherwise do it within the time fixed by 
the contract. It is opening a door for abuses, which, by 
extending the time for completing the work, may give to 
a contractor large sums of money for which he would 
render no equivalent. Order affirmed. Jn the matter of 
Eager and others to vacate « nts for paving Sixteenth 
strect, ete. Opinion by Ingraham, P. J. 





PARTNERSHIP. 


What amounts to a partnership.—The plaintiffs sought 
to charge the defendants, Binninger, Wattles & Gor- 
don, as members of the firm of A. Johnson & Co, 
These defendants composed a firm under the name 
of Binninger & Co. Held, that the paper pui in evi- 
dence did not make the defendants partners of John- 
son & Co. It created Johnson & Co. agents of Bin- 
ninger & Co., to pay, under an obligation upon the part 
of Binninger & Co., certain portions of the profits on 
their goods, sold by A. Johnson & Co, to the members of 
that firm, as compensation for their services in making 
the sales. Binninger & Co. had no interest in the firm 
of Johnson & Co. other than this. The claim in suit is 
not shown to be in any way connected with the business 
of the agency, and the referee did right in holding that 
Binninger & Co. were not responsible for the general 
debts of Johnson & Co, Judgment affirmed. Rittenhouse 
vy. Binninger. Opinion by Barnard, J. 


Also, see Railroad Companies. 


PRINCIPAL AND AGENT, 


The money for which this action was brought, was col- 
lected by defendants by authority of, and as agents for, 
the plaintiffs, and they acknowledged that they had so 
collected it, both by their accounts rendered and by their 
letters to the plaintiff. Held, that having so received 
the money, they had no right to return it to any one. 
They cannot dispute the title of their principal by setting 
up an adverse title in astranger. Hancock v. Gomezet al. 
Opinion by Cardozo, J. 


RAILROAD COMPANIES. 


1, The defendants’ agent refused to check the plaintiff’s 
trunks until he had purchased his tickets; while the plain- 
tiff was procuring tickets, the agent of the defendant did 
check them and put them in the baggage car. On the plain- 
tif?sreturn with his tickets, the defendants’ agent madea 
charge for extra baggage, which the plaintiff refused to 
pay, and he then demanded his baggage back. The 
defendants’ agent declined to give the baggage for want 
of time to get it from the cars, and it was sent to Chicago, 
The plaintiff did not go with the train, and the baggage 
was consumed by fire in Chicago. Judgment below 
against defendants as for a conversion. Held, that the 
defendants were in the wrong, when they put the baggage 
in the cars, without claiming extra pay before so doing, 
and in refusing to deliver the checks or the baggage 
without it. The excuse offered, that there was not time 
to take the baggage from the car before the time of start- 
ing, does not excuse putting the baggage on board before 
it was ascertained that the plaintiff would pay the extra 
price, They could have checked the baggage and waited 
for the plaintiff’s return, before putting the same on 
board. The court below was right in holding the defend- 
ants liable, under such circumstances, as for a conversion. 
Judgment affirmed. McCormick v. Pennsylvania Central 
Railroad Company. Opinion by Ingraham, P. J. 

2. Principal liable for acts of agent.—There can be no 
doubt of the defendants’ liability for the acts of their 
agent. He was acting within the scope of his authority, 
and was doing the acts for which he was employed. If 
in doing such acts he errs, the defendants must assume 
the liability. Hubbard v. New York and Erie Railroad 





Company, 15 N, Y. 455, was a case of willful injury to the 
person, and has no application to such a case as this. Ib. 

5. Action properly brought in husband's name.—It was 
objected that the action cannot be in the name of the 
husband for articles belonging to the wife, and Rawson 
v. Pennsylvania Central Railroad, 2 Abb. (N. 8.) 220, is 
referred to. That case was decided after the act of 1862 
was passed. Previous to that statute, the wife could not 
sue for property that came to her by gift of her husband. 
That statute permitted her to do so, but it was not retro- 
spective so as to affect aright acquired previous to its 
passage, The conversion complained of here was in 1887, 
long before the passage of that statute, and the husband’s 
right to an action existed at the time of its passage. Ib. 


REPRESENTATIONS. See Insurance. 


SPECIFIC PERFORMANCE. 

When not decreed, — Appeal from judgment denying 
specific performance. It is well settled in this state that 
acourt of equity will not disregard time, and decree a 
specific performance of a contract for the sale of real 
estate at the suit of a party in default, unless he not only 
applies promptly, but has a reasonable excuse for not 
performing on the contract day. In the case at bar, the 
defendants were at the place agreed on, for the purpose 
of passing the title, and waited the whole business day, 
ready to complete the sale, but the plaintiff was not re idy 
on his part. There was no pretext of any fraud or deceit 
having been practiced upon him by the defendants, and 
the only excuse he offers, viz.: that the defendant’s 
attorney, when he applied for an extension of time to 
complete, having told him that he thought there would 
be no difficulty, having been found not true upon con- 
flicting evidence, we cannot disturb the judgment. 
Judgment affirmed. Jubbell vy. Von Schoening et al. 
Opinion by Cardozo, J. 


STOCKS, SALE OF, 


1, The complaint alleged a sale of stock by the plaintifi 
to the defendant, ata specified price, deliverable at the 
option of the buyers within fourdays; that the buyers did 
not exercise that option, and that a tender of the stock 
was made on the fourth day to the defendants, and a 
demand made for payment, which was refused, It also 
averred that the price of the stock on the day it was ten- 
dered was $21 per share less than the contract price; and 
that the defendants have not paid for the stock, 

Defendant demurred, on the ground that the complaint 
did not state any cause of action. Judgment for defend- 
ant on the demurrer. J/eld, that the plaintiff has his 
election either to tender the property and demand pay- 
ment, and then sue for the purchase-money, treating the 
property as belonging to the vendee, or to take the prop- 
erty and sue for damages for breach of contract. Merriam 
et al. v. Kellogg et al. Opinion by Ingraham, P. J. 

2. The defendants seek to sustain this judgment upon 
the ground that the plaintiffs should have averred a sale, 
and then recovered the difference. It is not necessary to 
decide whether it was necessary to sell the stock before 
recovery of damages could be had, because the complaint 
shows a good cause of action for the contract price, Ib, 

3. Nor is it necessary to aver that the plaintiffs had kept 
the stock, and were ready to deliver it. Judgment 
reversed, and judgment ordered for plaintiffs on demur- 
rer, with leave to defendants to answer on payment of 
costs. Ib. 

4. Evidence of resale permitted, not required. There is a 
class of cases in which the plaintiff has been allowed to 
prove a resale of the property so as to charge the vendee 
with the difference, as in Pollen v. Le Roy, 30 N. Y. 549, 
and Lewis vy. Greider, 49 ‘b. 606. In those cases the 
question was, whether the sale could be justified for the 
purpose of fixing the amount of damages, and not as 
necessary to the plaintiff’s recovery. Ib. 

5. Resale_of stocks unnecessary.—When the article sold is 





1390 


THE ALBANY LAW JOURNAL. 





stock, it is not necessary to resell it in order to ascertain 
its value, and if the value of the stock can be ascertained 
daily without a sale, the sale becomes unnecessary. Ib. 


TAXES AND ASSESSMENTS. See New York City. 
TRESPASSERS, 


Injuries to trespassers.—The plaintiff, when crossing the 
defendants’ vessel, had no right or license to be there, 
and the defendants owed him no duty, which threw on 
them the obligation to close the hatches of their vessel 
at night, so as to protect a trespasser from injury. The 
principal on which persons are held liable for such acts 
is, that they are in duty bound to keep their property in 
such a condition that persons who are lawfully there 
shall not be injured, but it does not extend to persons on 
the defendants’ premises without right, or without per- 
mission. Judgment affirmed. Buker v. Byrne. Opinion 
by Ingraham, P. J. 


WILLS, CONSTRUCTION OF. 


1, Validity of a charitable devise. — The testator gave cer- 
tain property to the general synod of the Reformed 
Dutch church, *‘ to be applied to the support and educa- 
tion of pious and indigent young men preparing for the 
gospel ministry in that church.”’ The devise was abso- 
lute in its terms, and no condition was imposed. The 
statute incorporating the synod provides that its prop- 
erty shall not be appropriated to any other than “ relig- 
tous and charitable purposes.”’ //eld, that the law of 
trusts has no application to this case, It was evident, 
from other phraseology in the will, that the devise was 
not intended by the testator to be construed otherwise 
than by its terms he has expressed it. The purposeof the 
devise is both “religious and charitable.” As the fee 
vests absolutely in the synod, there can be no doubt as to 
the validity of this provision of the will. Rainey v. 
Laing el ai. Opinion by Cardozo, J. 

2, Power of corporation to take beyond limits of its charter. — 
The question whether this property, with that which the 
synod now holds, would exceed, in amount, the sum to 
which its charter restricts it, cannot be Cetermined col- 
laterally, but only in a direct proceeding by the state 
The condition imposed in the act of incorporation is not 
against taking, but against taking and holding. The cor- 
poration, therefore, can take. Whether it can hold, isa 
question purely of public policy, with which individuals 
have noconcern, but in which the state, as the sovereign, 
is alone interested, and which it may either raise or waive 
ut its pleasure. Ib. 

3. Hlow to present claims against decedent's estate. —The 
statute does not limit theclaims to be presented to execu- 
tors to such as are due. Whether due or pot, if there is 
an intention to make aclaim against the estate, notice 
of that claim should be presented, and if it be not due, 
the 74th section of the statute (2 R.S. p. 96), points out the 
course to be pursued upon the accounting. It was ob- 
jected that a notice to present claims was insufficient, 
and Murray v. Smith, 9 Bos, 689, was relied on to sustain 
the objection. That decision cannot be sustained, The 
executors may select a place as their place of business or 
residence, as far as their relation to the estate is con- 
cerned, and the designation in the notice of a place where 
the claims shall be presented makes that the residence 
or place of business of the executors for that purpose 
within the meaning and object of the statute. Hoyt v. 
Bonnett et al., executors, Opinion by Cardozo, J. 

4. What is a refusal to pay claims by executors.— At the 
time the claim was presented, the executors refused to 
pay, saying they would be “ greatly obliged ” for a bill of 
particulars. Held, that thisgid not qualify their refusal 
to pay. The declination was not contingent, and must be 
considered as final ; particularly as the claimants did not 
re-open the matter by sending any bills or vouchers to 
them. Ib. 





FOURTH DEPARTMENT. 
NOVEMBER TERM, 1870. 


ASSIGNMENT. 

1. Of cause of action: eof d ges in action for 
fraud in exchange of lands.— The plaintiff or his assignor 
exchanged lands with the defendant, upon a fraudulent 
representation by the latter that her lands were free 
from incumbrance, It turned out that defendant’s lands 
at the time of the exchange were incumbered by two 
prior mortgages, and a judgment, amounting in all to 
between four and five thousand dollars. The mortgages 
were foreclosed, and at the foreclosure sale the premises 
were bid off by plaintiff’s assignor, who was the highest 
bidder, and who took, and had perfected, a title under 
such sale. The amount bid, and at which the premises 
were struck off to the plaintiff’s assignor, was about 
$1,100 more than the amount of the incumbrances, and 
the costs of foreclosure, which such assignor received 
and retained. Held,1. That the cause of action was as- 
signable, and the assignee could maintain the action. 2, 
That the measure of damages was the difference in value 
of the premises as they would have been had they been 
uninecumbered as represented, and the value as they 
were, as proved by the public sale. Graves v. Spear, 
Opinion by Johnson, J. 

Talcott, J. dissented on the last point, holding that the 
measure of damages should be only the sum necessarily 
paid to redeem and pay off the incumbrances. 

2. Of indebtedness,— The action was upon a promissory 
note given by defendant, payable to plaintiff. The de- 
fense was, that the note did not belong to plaintiff, but 
was the property of one Weisbecker. The defendant 
was indebted to Weisbecker, and Weisbecker was in- 
debted to plaintiff. Weisbecker, wishing to pay plaintiff, 
gave him a power of attorney “to settle and arrange all 
matters of trade and deal, and all matters of a pecuniary 
character,” between him and defendant. Plaintiff, act- 
ing under this power, settled the account, between the 
defendant and Weisbecker, and took the note, payable 
to himself. Weisbecker, afterward, and before the action 
was commenced, consented that the amount of this note 
should be indorsed ona note held by plaintiff against 
him, and it was soindorsed. Held, that this operated in 
law as an assignment and transfer of the note, and the 
indebtedness thereby represented, to the plaintiff. Arthur 
v. Redderhoff. Opinion by Johnson, J. 





COMMON CARRIERS, 


1, Liability for property injured.—The defendant trans- 
ported, in its cars, to the place of destination, a quantity 
of hides for plaintiff. The plaintiff lived and carried on 
business about twenty miles from the defendant’s depot, 
where the hides were to be delivered, and when they 
arrived defendant kept them in the car or cars in which 
they were brought, and caused word to be sent to the 
plaintiff of their arrival, and that he must take them 
away. The plaintiff commenced removing fhe hides with 
his own team, taking them from the cars. They were to 
be removed by a certain day. There was a conflict of evi- 
dence as to the number of days the plaintiff was to have 
to remove the hides from the cars. Aftera part of the 
hides had been taken by the plaintiff, the defendant’s 
agents, assuming that the time was up, unloaded the 
residué, and threw them out upon the ground without 
covering, where they were rained uponand much injured 
before they could be removed. Held, that the defendant 
was liable for the injury. That, even if the time was up, 
the defendant had no right to cast the property out upon 
the ground, exposed to the elements. That it was the 
defendant's duty, in such a case, to place the property in 
a warehouse, or other place of safety, where it would be 
protected from injury by the elements. Cook v. The Erie 
Railway. Opinion by Johnson, J. 
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2. Negligence : construction of agreement.—The action was 
to recover damages occasioned by defendant’s negligence. 
The defendant undertook to transport a number of cattle 
for the plaintiff on its cars under a special agreement, one 
provision of which was as follows: “ And it is further 
agreed, that the said party of the second part is to load 
and unload said stock at his own risk, the said railroad 
companies furnishing the necessary laborers to assist, 
under the direction and control of said party of the second 
part, who will examine for himself all the means used in 
the loading and unloading, to see that they are of suffi- 
cient strength, and of the right kind, and in good repair 
and order.” 

The plaintiff was to assume the risk of delays and 
detentions, At Dunkirk, the cars containing the plain- 
tiff’s cattle were detained by a snow storm, and were left 
some distance from the cattle yard and the shute for 
unloading cattle, and the engine belonging to that train 
taken to assist in moving passenger trains. The plain- 
tiff’s agent in charge of the cattle, in the afternoon after 
the cars were left, applied to defendant’s agents to have 
the cattle unloaded, as there was danger of their being 
injured by remaining on the cars for any great length of 
time, without food or water. The defendant’s agents 
promised to see to it and have the cattle unloaded. The 
plaintiff’s agent, after making the request, waited 
through the afternvon, and remained with the cattle 
through the night, but no one was sent to unload or to 
assist in unloading. There was evidence tending toshow 
that the cars could not be moved up to the cattle shute, 
by reason of other cars being there and in the way; but 
it appeared that a temporary movable platform might 
have been constructed with little trouble and expense, 
and the cattle safely unloaded in that way. The cattle 
remained there in that condition over twenty-four hours 
before eing unloaded, and several of them were injured 
and three died in consequence. 

The judge charged the jury that the defendant was 
liable for the damages to the cattle, in consequence of 
their not being unloaded during the detention, if the jury 
were satisfied, from the evidence, that the defendant 
might, by the exercise of reasonanle care and diligence, 
have unloaded them in time to have prevented the 
injury, after having been requested to unload them by 
plaintiff's agent. eld, that the charge was correct, and 
that the true construction of the agreement was, that the 
defendant was to furnish the facilities for unloading, and 
the men to do the work whenever it became necessary to 
unload, and the plaintiff was to oversee and superintend 
the work only, and judge as to the strength and suffi- 
ciency of the bridges or platforms used for that purpose. 
Penn v. The Buffalo and Erie Railroad Co, Opinion by 
Johnson, J. 


DRAINAGE OF LANDS BY OWNERS. 


Right of.—The plaintiff was the owner of a saw-mill, 
onasmall stream of water, about two miles below the 
point where the defendant's railroad crosses the same 
stream. The plaintiff alleges that the defendant, in con- 
structing its road westwardly from said stream, made 
deep and wide ditches on each side of the road-bed, for 
along distance, through wet, swampy lands, which 
ditches emptied into said stream; that, by means of said 
ditches, the water was drained off from those lands more 
rapidly than they were before, so that, in the spring, and 
wet seasons, the volume of water was increased in the 
stream to such an extent that his mill could not be oper- 
ated, and, in the summer and dry seasons, the water 
failed much earlier than it did before, and the mill was 
compelled to lie still, for want of water, several weeks 
longer, all in consequence of defendant’s ditches. The 
action was brought to recover the damages thus occa- 
sioned. 

The defendant’s railroad extended through these wet 
lands a distance of about two miles, and the road-bed 
was an embankment made from the earth taken from 





each side, leaving ditches with a-gradual descent toward 
the stream, and discharging their drainage into the 
same. It appeared that the owners of the lands adjoin- 
ing the railroad had ditched their lands, and that such 
ditches emptied into the defendant’s ditches, and that 
the lands, by means thereof, and by means of defendant’s 
ditches, had been ameliorated, and rendered tillable and 
productive, Held, that the plaintiff could not recover. 
That the injury complained of wasdamnum absque injuria. 
That every person has the right to drain his land intoa 
natural water-course, even to the prejudice and injury of 
riparian and other owners, on the stream below, and that 
no action will lie for any injury thus occasioned. Waffle 
v. New York Central Railroad Oo, Opinion by Johnson, J. 


ESTOPPEL, 


When it does not arise.— The defendant had a judgment 
against two brothers of the plaintiff, and, by virtue of an 
execution issued thereon, caused a levy to be made on 
certain property in the possession of the plaintiff. The 
property in question had belonged to the judgment debt- 
ors, and the plaintiff purchased of them a short time 
before the levy and gave his promissory note, on eight 
months time, for the purchase price. The action was 
brought to recover the value of the property, the defend- 
ant having purchased at the sale on execution. 

The evidence tended to show that the purchase was 
made by the plaintiff with intent to hinder, delay, or 
defraud the creditors of the vendors, It appeared upon 
the trial, that after the sale and return of execution, the 
defendant had, by proceedings supplementary to execu- 
tion, discovered the plaintiff’s note, which was given for 
the property, in the hands of his debtors, and that a 
receiver had been appointed in such proceedings, who 
had taken possession of the note and held the same. 
The judge at the trial, assuming that the plaintiff’s pur- 
chase had been shown to be fraudulent as against the 
creditors of his vendors, ruled and held that the defend- 
ant, by discovering the plaintiff’s note, and placing it in 
the hands of a receiver to be enforced for his benefit, was 
precluded and estopped from insisting upon the fraud in 
the sale of the property in question, and ordered a ver- 
dict for the plaintiff for the value of the property, sub- 
ject to the opinion of the court at general term. On 
motion for judgment on the verdict at general term, 
TTeid, that the defendant was not estopped from insisting 
upon the fraud in the plaintiff’s purchase by way of 
defense to the action, That, conceding the note to have 
been given in a transaction to defraud creditors, it could 
not be enforced against the plaintiff, either by the payees 
or by the defendant’s receiver, who was not a bona fide 
holder for value. 

But held further, that if the note had been valid and col- 
lectible, being the property of the defendant’s debtors at 
the time of its discovery, it might have been taken and 
collected for defendant’s benefit without affecting his 
defense to the action. Briggs v. Merrill. Opinion by 
Johnson, J. 

EVIDENCE. 


1. Burden of proof on answer of statute of limitations : com- 
petency of parol evidence as to time of commencement of action. 
— Held, that, under an answer setting up the statute of 
limitations in an action upon a promissory note, since 
the code, the burden of showing that the action was com- 
menced before the statute had run against the note was 
upon the plaintiff, the same as formerly, when such 
answer was traversed by a formal reply; that, under the 
code, such an answer is deemed to be in issue without 
formal replication. Held, also, that parol evidence was 
competent to show when the summons was in fact issued 
and placed in the hands of constable to be served. Held, 
Surther, that the date of the summons, the entry upon the 
docket, and the return of the constable indorsed upon the 
summons, would be prima facie evidence before the jus- 
tice of the time when the summons was issued and 
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served, and that the return of the justice to the county 
court of the same facts would be prima facie evidence of 
the time of the issuing of the summons and service 
thereof in the county court. Porter v. Kimball, Opinion 
by Johnson, J. 

2. Admissibility of parol to prove obliterated items of an 
account, — The action was to recover for work and labor 
performed by plaintiff for defendant. 

In the course of the trial the plaintiff, without objec- 
tion, introduced, as evidence, his book, in which his 
account of the work had been kept by his son, who tes- 
tified that he had made the entries therein each night as 
the work was progressing, as the piaintiff directed. 

Before the close of the trial, and before the entries in 
the book had been formally read, the plaintiff’s attorney, 
claiming that there was a mistake in the entry of one 
item, covered it with blank paper and mucilage so that 
it could not be seen and read. Both parties had rested 
before the obliteration was discovered by the defendant, 
but the case had not been submitted to the referee. 

The defendant then called plaintiff's son, and offered 
to prove what the entry was, which had been thus oblit- 
erated. 

The plaintiff’s counsel objected to the evidence on sev- 
eral grounds, among others, that it was incompetent; 
not a proper cross-examination of witness, and too late. 
The referee excluded the evidence, and retained the book 
as evidence in that condition. Held, that the evidence 
offered was competent and proper, and should have been 
received, or the book rejected and stricken out as evi- 
dence altogether. McIntyre vy. St. Patrick's Church Society. 
Opinion by Johnson, J. 


INSURANCE. 


Liability of insurer.— The action was brought to recover 
loss by fire by the administrator of the insured. The 
building insured was totally destroyed within the time 
prescribed by the policy. 

The party insured died intestate between three and four 
months before the fire, leaving a widow and several chil- 
dren and heirs at law, who were in possession of the 
dwelling insured at the time of the fire. By the terms 
of the policy, the insurer undertook “ to make good unto 
the said assured, his executors, administrators, and as- 
signs, all such immediate loss or damage, not exceeding 
in amount the sum insured, as shall happen by fire to 
the property as above specified, from,”’ etc., to, ete. 

One of the conditions of the policy was as follows: “In 
case of any sale, transfer, or change of title in the property 
insured by this company, or of any interest therein, such 
insurance shall be void and cease.” Held, that, if any 
right of action had accrued by reason of the fire, the 
action was properly brought in the name of the adminis- 
trator. But, further held, that, by the death of the party 
insured, and the descent of the insured property to his 
heirs, before the fire and loss, there was such a “ change 
of title in the property insured’ as to render the policy 
void, and that no right of action had accrued upon it by 
reason of such loss. Lappin v. The Charter Oak Fire and 
Marine Ins, Co. Opinion by Johnson, J. 


PRACTICE. 
Partition of lands. — Where, in an action between heirs 


for the partition of the lands descended from their | 


ancestor, it appeared and was found as a fact, that all the | 
| that B. was justly indebted to A. in the sum for which the 


heirs had been advanced more or less, except one, and 
some of them to an amount beyond what their propor- 
tionate share would be in the premises; and the decree, 


in which a sale of the lands and distribution of the pro- | 
ceeds among the heirs was ordered, did not adjudge any | 


thing in regard to such advancements, or provide fora 


distribution of the proceeds according to the interests of 


the respective parties, reckoning the advancements to 
them respectively,— Held, on appeal, that the decree was 
erroneous, and should be reversed, and that the interests 








of the respective parties, in view of the advancements, 
should have been declared and adjudged by the decree, 
and distribution ordered accordingly. Hobart v. Hobart, 
Opinion by Johnson, J. 


SET-OFF, 


The plaintiff was indebted to the defendants in the 
sum of $4,403.81. Being so indebted, it was agreed between 
them that defendants should make advances to plaintiff, 
which plaintiff should use in purchase of grain in the 
county, and send grain so purchased to the defendants 
to be sold on commission, and that when sold the defend- 
ants should retain advances, and one-half the profits, to 
apply on former indebtedness, and pay over the other 
half of profits to plaintiff. 

The plaintiff brought his action to recover his share 
of the profits of the transaction, according to the agree- 
ment. The defendants, in theiranswer, set up the former 
indebtedness, by way of set-off or counterclaim. Held, 
that the defendants had the right to use the former 
indebtedness by way of set-off or counterclaim, notwith- 
standing the agreement. 

That it being a liquidated demand which was due, and 
upon which the defendants could have maintained an 
action against the plaintiff, it was a valid set-off, or 
counterclaim, and was improperly rejected as such upon 
the trial. Gutchess v. Daniels et al, Opinion by John- 
son, J. 

DIGEST OF RECENT AMERICAN DECISIONS, 
SUPREME COURT OF INDIANA.* 
ATTORNEYS’ FEES, 

Promissory note.— A stipulation in a promissory note, 
whereby the maker agrees to be liable for reasonable 
attorneys’ fees in the event that his failure to pay shall 
compel a resort to legal proceedings to collect the sum 
due, is not usurious, and will be enforced. Smith and 
others v. Silwers and another. 


CHARITABLE TRUST. 

Will.—A testator devised all his estate to a person 
named, who was also appointed by the will as executor 
thereof, in trust, to sell and dispose of the same and apply 
the proceeds to the payment of the testator’s debts, and 
the residue “ to the education of colored children in the 
state of Indiana,.”’ Heid, that said executor, after pay- 
ment of the decedent’s debts, was entitled to hold said 
residue, for the purpose of carrying out the charitable 
trust, which was not void for uncertainty. Zx parte Lind- 
ley’s Executors, 

CONTRACT. 

False representation of the law.—In an action by A. 
against B. to recover money due from the latter to the 
former, an order to arrest the defendant and hold him to 
bail was duly issued to the sheriff, who thereon arrested 
him. To procure his release, a note for the sum so due 
was executed to A. by B. and asurety. Held, in a suit by 
A. on said note, that the surety was not released from lia- 
bility thereon by the fact that he was induced to execute 
the note by false representations made by the sheriff to 
B. and said surety, as to the legal effect of said order of 
arrest, the note having been received by A. with notice 
of the circumstances under which it was executed, though 
it did not appear that such misrepresentations were made 
by the authority or procurement of A., nor was it denied 


note was given. Reed v. Sidener. 


JURISDICTION. 
Appearance: pleading. —Where the record of a judg- 
ment shows an appearance for the defendant, the court’s 
jurisdiction of his person can only be controverted by 





*From Hon. J. B. Black, state reporter, and to appear in 2 
Indiana Reports 
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proof of fraud, or that he was not a resident of the state, 
or, during the pendency of the suit, within the jurisdic- 
tion of the court, and had no notice of the action and did 
not authorize the appearance, unless, he having been a 
resident of the state or within the court’s jurisdiction 
during the pendency of the suit, and not having received 
notice or authorized an appearance, a defense can be 
established on the merits. The general averment of 
fraud, without any statement of facts, constitutes no 
ground upon which to question the court’s jurisdiction, 
Bagott and another v. Mullen. 


MORTGAGE, 

Foreclosure: junior mortgagee: decree: sale.—The as- 
signee of a note secured, with two junior notes, by a 
mortgage on land, brought suit to foreclose, and the 
mortgagee filed a cross complaint to foreclose upon the 
two junior notes, still held by him and not yet due when 
judgment was rendered in the cause for said assignee, 
and a decree made for the sale of the land in parcels, 
directing, that, “if the proceeds of the sale of any such 
part or parts of said real estate shall prove sufficient to 
satisfy said judgment and accruing costs, the further sale 
shall be suspended unti.,” etc., when said mortgagee’s 
“ first note becomes due, when said sale shall be resumed, 
to pay that note ;’’ and that upon selling sufficient to pay 
the same there should be another suspension until the 
remaining note would mature, ete. The mortgagee 
replevied the judgment thus rendered in favor of said 
assignee, and, the first of said junior notes having ma- 
tured, the sheriff sold to satisfy it, and the mortgagee 
purchased, for the amount of the two notes held by him, 
one of which was not yet due, and costs, certain parcels, 
including a portion which had been purchased subject to 
said mortgage by a third person. Held, that, under said 
decree, there could be no sale to satisfy the notes held by 
the mortgagee until after the judgment in favor of said 
assignee was satisfied; and that said sale was properly 
set aside on the motion of said third person. Langsdale 
v. Mills. 

PROMISSORY NOTE. 


1. Interest: action for, after payment of principal. — Where 
a promissory note contains an express promise to pay 
interest, an action may be maintained, after the princi- 
pal has been paid, for the unpaid interest due. Robbins 
v. Cheek. 

2. Parties: township trustee: conversion. — Where a town- 
ship trustee has lent money belonging to his township 
and taken a note therefor payable to himself personally, 
and his term of office as such trustee has expired, and he, 
retaining possession of said note, has not accounted to 
the township for said money, these facts do not give said 
township a right of action on the note, and thereby con- 
stitute a defense to a suit thereon by the payee. Ib. 

3. Indorser: extension of time: notice to sue.— A complaint 
on a promissory note against an indorser alleged, that, 
when the note became due, the defendant requested the 
holder not to sue the maker until further notice from 
him; that from that date to the commencement of this 
action said maker had been notoriously insolvent and a 
non-resident of the state; and that the note was still 
unpaid. Answer, that a notice to bring suit had been 
served on the holder by the indorser some months after 
the note became due, requiring the holder, as president 
of a bank where the note was payable, to commence 
attachment proceedings against the maker and garnish 
certain persons; and that at the date of the notice the 
maker had sufficient property which could have been 
reached by the proceedings so required by the notice. 
Held, that the complaint was good on demurrer. Sims v. 
Parks. 

4. Held, also, that aside from the question of the nego- 
lable character of the note, admitted by the notice set 
out, the notice was unreasonable, and amounted to no 
notice whatever, and the answer presented no defense, Ib. 





SALE. 


Implied warranty : instruction to jury. — On the trial of an 
action for breach of warranty in the sale of a quantity 
of kiln-dried corn meal for shipment from this state to 
New Orleans, the court instructed the jury, that if the 
meal was sold for shipment to a southern market, a war- 
ranty would be implied that it was properly packed and 
fit for such shipment, and such as was contemplated by 
the purchase, but not that it would continue sound for any 
particular or definite length of time. Held, that there was 
noerror. Mann and others v. Evertson. 


SHERIFF, 

1, Suit on official bond: pleading.—Suit on a sheriff's offi- 
cial bond, the complaint assigning, 1. The failure and 
refusal of said sheriff to sell, on an execution in his hands 
in favor of the relators, property of the execution 
defendant levied upon thereunder, sufficient to satisfy 
the execution, and returning the execution unsatisfied. 
2. The failure and neglect of said sheriff to sell said 
property so levied upon, and his failure and neglect to 
return said execution until long after the time at which 
it was returnable. 3. A false return to said execution. 
Held, that an answer alleging that the acts and doings 
of said sheriff as such, “assigned in the several alleged 
breaches in the plaintiffs’ complaint as breaches of the 
condition of said official bond, were had and done by 
said defendant with the full knowledge of the relators at 
the time, and by their advice and consent, and by the 
advice and consent of their attorneys having charge of 
said execution,’’ was too indefinite to justify a breach of 
official duty, especially the making of a false return. 
The State ex rel. Wilder and another v. Dougherty and 
others. 

2. Held, also, that an answer to the first breach, that 
the failure to sell named in said breach “‘ was caused 
alone by the act of said relators, and not by any act or 
omission of said” sheriff, was bad on demurrer, Ib. 

3. Held, also, that an answer to the first breach, alleg- 
ing, that the property levied on was openly struck off 
and declared to be sold to the relator and the plaintiff in 
another execution against the same defendant, and they 
failed to pay the purchase-money, but not alleging that 
any bid was made on the property by the execution 
plaintiffs or any other person in their names, authorized 
by them so to do, was bad on demurrer. Ib, 

4, Held, also, that an answer to the second breach, alleg- 
ing that the delay in returning said execution “ was 
caused by, and done with the knowledge and consent of, 
said relators, their agents and attorneys, and not by any 
wrongful act or omission of said ” sheriff, was too indefi- 
nite, Ib, 

TAX TITLE, 


The fact that the owner of land sold for taxes owned 
sufficient personal property out of which the taxes might 
have been levied, during the year of the delinquency 
upon which the sale was made, avoids the tax title. — 


Bowen v. Donavan. 
7 eee 


BREACH OF CONTRACT TO MARRY. 
COURT OF EXCHEQUER. 
Frost v. Knight, 


The defendant had promised the plaintiff to marry ber on his 
father's death, but before that event happ d her d 
the contract. Held (per Kelly, ©. B., and Channell, B., dissen- 
tiente Martin, B.), that the plaintiff could not treat this as a 
breach of contract, and at once maintain an action in respect 
thereof. 





This was an action for breach of promise of marriage 
tried before Martin, B., at the spring assizes for Stafford- 
shire, 1870. The plaintiff in her declaration stated that 
the defendant promised to marry her so soon as his 
father died, and alleged as breach that the defendant, 
before the death of his father, wrongfully refused to fulfill 
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his promise, or to be bound any longer thereby. At the 
trial the promise and breach were proved as laid in the 
declaration, and it was also proved that the defendant's 
father was still living. The defendant claimed a non- 
suit, on the ground that a refusal before the time of per- 
formance was no breacn in point of law; but the learned 
judge, on the authority ef Hochster v. De la Tour, 1 W. R. 
469; 2 E. & B. 678, refused to nonsuit the plaintiff, and a 
verdict was found for her for £200. 

Powell, Q. C., having obtained a rule, calling upon the 
plaintiff to show cause why the judgment should not 
be arrested, or a new trial had, on the ground of mis- 
direction. 

Hill, Q. C., and Dodd, showed cause. They contended 
that the declaration made by the defendant, that he 
would not be bound any longer by his’promise, was such 
a breach and renunciation of his promise to marry 
the plaintiff, as to entitle her to treat the contract as 
broken, and to maintain her action for the breach of the 
contract without waiting for the death of the defendant’s 
father. They cited Jlochster vy. De la Tour, 1 W. R. 469; 
2 E. and B. 678; 22 L. J.Q. B. 455; Avery v. Bowden, 4W.R. 
93; 5 E. and B. 714; 25 L. J. Q. B. 49; S. C. in error, 5 W. R. 
45; 6 E. and B. 953; 26L. J.Q. B. 3; The Danube Railway 
Co. v. Xenos, 10 W. R. 320; IC. B. N.S. 152; 18C. B. N.S. 
825; 31 L. J. C. P. 84and 381; Phillpotts v. Evans,5 M. and 
W. 4%; Ripley v. McClure, # Ex. 345; Short v. Stone, 8 Q. B. 
858; Lovelock v. Franklyn, 8 Q. B. 371; Crabtree v. Messer- 
smith; 19 Iowa, 182; Lamoreaux v. Rolfe, 36 N. H. 133: 2 
Smith’s L. C., 6th ed., Iv and 39; Leake on Contracts, 462; 
Chitty on Contracts (Sth ed.) 643. 

Powell, Q. C.,and Streeten, supported the rule. They 
distinguished the cases relied on by the plaintiff, by 
pointing out that inall of them a particular day was 
fixed for the performance of the contract, and expensive 
preparations were necessary before that day arrived; 
whereas in the present case not only was the time for the 
marriage quite uncertain, but it might never arrive, as 
one or both of the parties to the contract might die before 
the defendant’s father; and they also contended that it 
was impossible for any jury to estimate the damages in 
such a case as this. They distinguished the cases of 
Flochster v. De la Tour, Short v. Stone, The Danube Railway 
Co. v. Xenos, and Phillpotts v. Evans; and cited Bowdell v. 
Parsons, 10 East, 359, and Box v. Day and Wife, 1 Wills. 59. 

July 7— Kelly, C. B. (Channell, B., concurring), deliv- 
ered the following judgment : 

This is an action for a breach of promise of marriage, 
the promise being that the defendant would marry the 
plaintiff upon his father’s death. The first question is 
whether this contract is really such that it is capable of 
being broken before the death of the father has taken 
place? Nothing can be more certain, as a matter of 
fact, than that a promise to marry upon an event which 
has not yet happened, is not broken by the defendant 
declaring that he will not perform his promise. Ifit can 
be called a breach at all, it is a promissory or prospective 
breach only, a possible breach which may never occur, 
and not an actual breach. 

But it is contended that two decisions, to which I am 
about to advert, have established, as a principle of law, 
that ifone who contracts to do an act upon a future day, 
or upon the happening of a future event, the contract 
being such as to impose an obligation or condition upon 
the other contracting party, declare to him that he will 
not perform his contract, this not only releases the other 
from the performance of the condition or obligation 
imposed upon him, but entitles him to treat the contract 
not merely as dissolved, but as broken, and to maintain 
an action for the breach. As applied tothe contracts in 
the several cases in which this rule has been laid down, 
it is obviously reasonable and just as far as it gives the 
right to maintain an action for damages under the cir- 
cumstances of each case. But to say that the contract is 
broken is simply to utter an untruth. One contracts, in 





1870, to pay another £1,000 on the first of January, 187], 
To say that the contract is broken before the year 1870 is 
at an end is undeniably and self-evidently untrue, It 
seems equally clear and incontrovertible in fact, that a 
promise by a man to marry a woman after his father’s 
death is not, and cannot be, broken, while his father ig 
yetalive. Yet these decisions have now made it law 
that a promise to doan act ut a future day, or upon an 
event which has not yet occurred, is broken by a decla- 
ration to the promisee that it will be broken or will not 
be performed; and we are bound by these decisions, one 
of them having been pronounced in the exchequer 
chamber. It is necessary, therefore, to consider whether 
their authority extends not only to the contracts to 
which they related, and others of the like nature, but to 
a contract of a totally different character, and peculiar 
to itself, like a contract to marry. 

A promise of marriage has been well distinguished 
from other contracts in an admirable judgment, delivered 
by my very learned and eminent predecessor on this 
bench, Sir F, Pollock, in the case of Hall v. Wright, El. Bl, 
and El, 746, in the exchequer chamber; and we have 
only to consider these late decisions to see how well 
founded are the observations there made, 

Hochster vy. De la Tour is the leading case upon the sub- 
ject. In this case the defendant promised to employ the 
plaintiff as courier on and from the first of June, for 
three months then next following; and having, before 
the month of June arrived, given notice to the plaintiff 
that he would not perform his contract, and that he was 
at liberty to enter into any other engagement, the 
plaintiff alleging that he was then exonerated from his 
contract, but had been ready and willing to perform it 
until exonerated, brought his action on the 2lst of May, 
and, averring that the defendant had broken his con- 
tract, was held entitled, under these circumstances, to 
recover. In this case, as in the case now before the 
court, itis impossible not to see that the defendant, at 
the time of action brought, had not de facto broken his 
contract, inasmuch as the promise to do an act on the Ist 
of June is not and cannot be broken by any thing done 
or not done on the 2lst of May; but the decision of the 
court was otherwise, and it was held in effect that the 
defendant, having exonerated the plaintiff from the per- 
formance of his part of the contract, had put an end to it, 
or enabled the plaintiff to consider it at an end; and it 
was then determined that thisdeclaration by the defend- 
ant that he would not perform the contract was itself a 
breach of the contract, and entitled the plaintiff to bring 
the action at once for such breach. The judgment of the 
court, as delivered by Lord Campbell, after first correctly 
stating the question, except that the statement assumes, 
or rather asserts, that the renunciation of the contract 
was a breach of it, proceeds to refer to the case of Short v. 
Stone, 8 Q. B. 358, treating it as a case of a promise to 
marry on a future day; whereas it was, in fact, a promise 
to marry within areasonable time after request ; and then 
refers to the cases of Ford v. Tiley, 6 B. and C. 325, and 
Bowdeli v. Parsons, 10 East, 359, as authorities in favor of 
he plaintiff. Short v. Stone merely decides, that, if a man 
who has promised to marry the plaintiff within a reason- 
ble time after request marry another woman, an action 
is maintainable against him fora breach of the promise 
without any averment of a request, or that a reasonable 
time had elapsed after « request. It would be obviously 
absurd to require a request by the plaintiff to marry her, 
when, the defendant having married another woman, @ 
compliance with the request would be an act of bigamy. 
The declaration in that case, therefore, having, by the 
averment that the defendant had married another, 
shown, though informally, a dispensation with the 
request, the case itself was merely a decision that upon 
a promise to marry the plaintiff it is a breach to marry 
another woman. Then Ford y. Tiley, which was a con- 
tract to execute a lease for a certain term from a future 
day, and where defendant had executed a lease for the 
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same term to another than the plaintiff; and Bowdell v. 
Parsons, where the defendant had contracted for the 
delivery of a quantity of specified goods to the plaintiff 
ona future day, and before that day had sold and deliv- 
ered them to another person; only show that an act 
which renders the performance of a contract on a future 
day impossible may be the subject of an action before the 
day arrives. These cases are no authority at all for the 
proposition that a declaration by the defendant, that, 
when the event shall have happened upon which he has 
promised to do an act, he will not perform his promise, 
amounts, in itself, to a present breach of the promise, 
upon which an action may be at once maintained. In 
the case of Elderton v. Emmens, 4 H. of L. Cas. 624, which 
is next referred to, the defendant had engaged the plaint- 
iff to act as solicitor for a certain amount of salary, and 
for a year certain, and had dismissed him before the year 
had expired; and this dismissal was held by the house 
of lords to be a breach of the contract to employ the 
plaintiff for a whole year, and so the action was held 
maintainable. After dealing with these cases, the judg- 
ment, as delivered by Lord Campbell, will be found, when 
carefully considered, to amount to no more than an argu- 
ment upon the reasonableness of affording some remedy 
to the plaintiff, where, by the declaration of the defend- 
ant that he would not take him into his service when the 
Ist of June should arrive, he was obliged either to remain 
unemployed until the lst of June, and lose the oppor- 
tunity of obtaining another engagement, or toacceptany 
other engagement that might be offered to him, and so 
disentitle himself to maintain an action, on the ground 
that he could not aver that he was ready and willing to 
perform his part of the agreement. 

In the Danube Company v. Xenos, the defendant con- 
tracted with the plaintiff to receive certain goods on 
board a ship in London, on the 1st of August, and con- 
vey them to a distant port. In the month of July he 
gave notice to the plaintiff that the contract had been 
entered into by an agent without his authority, and 
that he would not be bound by it. Ata later period, but 
before the Ist of August, on the plaintiff formally insist- 
ing upon the contract, the defendant again denied that 
he was bound by it, and repeated his refusal to receive 
the goods, tendering another contract to the plaintiff, 
which he declared himself willing to enterinto. On the 
Ist of August the defendant offered to receive the goods, 
but without declaring upon which contract he proposed 
to receive them, and without revoking his repudiation 
of the original contract. The plaintiff, having in the 
mean time entered into a contract with the owner of 
another ship, brought his action against the defendant 
for a breach of contract in not receiving the goods. This 
case upon the facts may be distinguished from Hochster 
vy. De la Tour, inasmuch as the refusal to accept the 
goods under the original contract, though made before, 
was continued until and after the Ist of August, when 
the contract was to have been performed ; and theaction 
was not brought until after the Ist of August, so that 
the court might well hold that the defendant had com- 
mitted a breach of contract by continuing the refusal and 
the repudiation until after the 1st of August. But 
undoubtedly, Erle, C. J., observes in this case, and it 
seems to have been the principle upon which the judg- 
ment of the court proceeded, “ that where there is an 
explicit declaration by the one party of his intention 
not to perform the contract on his part, which is accepted 
by the other as a breach of the contract, that beyond all 
doubt affords a cause of action.” And this decision was 
affirmed, though without any formal judgment, and with 
no reasons given by the court. of exchequer chamber, 
Such a state of circumstances as existed in both these 
cases no doubt renders it reasonable that the law should 
afford some relief to one who has been willing to perform 
his part of the contract, but finds himself reduced to the 
one or the other of the above alternatives, by the wrong- 
fal determination of the other contracting party to break 





his contract when the time for its performance shall 
arrive. I think, however, that it is to be regretted that 
in such a state of things a court of law should not have 
confined itself to the decision that the plaintiff might 
maintain a special action for damages, setting forth, in a 
declaration appropriately framed and with proper but 
due averments, the real facts of the case, and the renun- 
ciation on the part of the defendant of the contract into 
which he had entered, and the damage resulting to the 
plaintiff in either course of action which he might adopt 
in consequence of that renunciation. 

There might be a considerable difficulty in framing such 
a declaration, but I cannot think that the court, in order 
to escape that difficulty, should have introduced a fiction 
into this branch of the law, which, when their decision is 
applied to acontract of a wholly different nature and 
character from that upon which it proceeded, such as 
a promise to marry, might be productive of great injustice 
and of anomalies and inconsistencies in the law, to which 
their attention can hardly have been directed. Suppos-@ 
ing, however, that we are bound to hold these decisions 
as binding upon us, with respect to all such contracts as 
those upon which they were founded, the question which 
we have toconsider in the case before us, is whether it is 
our duty to apply that decision to this action for an 
alleged breach of promise to marry the plaintiff upon or 
after the death of the defendant’s father. 

It may be observed upon the case itself of Hochster v. 

De la Tour, that it is not only unsupported by any pre- 
vious authority, but directly opposed to the principle of 
several cases to which it is now necessary to advert, In 
Leigh v. Paterson, 2 Moore, 588, upon a contract to deliver 
tallow in all December, the defendant in October gave 
notice to the plaintiff that he could not deliver the tal- 
low at all, and, in fact, renounced the contract, Action 
brought, judgment by default, and upon the writ of in- 
quiry the jury were told that the defendant, having put 
an end to the contract in October, the plaintiff ought not 
to be permitted to lie by and try the market, and that if 
he could have purchased the tallow in October at a less 
price then than in December he was bound to do so. The 
jury assessed the damages accordingly. But upon the 
-as¢ coming before the court the rule for a new trial was 
made absolute, Dallas, C. J., observing “‘ that the contract 
was mutually made between the plaintiff and the de- 
fendant, and could therefore only be dissolved by the 
mutual consent of both parties; and the plaintiff was 
held entitled to recover the difference between the price 
contracted for and the price on the 3lst of December. It 
was, indeed, observed by the court, that had the plaintift 
assented to the contract being put an end to in October, 
it might have had the effect of terminating it, but it is 
nowhere suggested that the contract would thereupon 
have been broken, or that the plaintiff could have main- 
tained an action for the breach of it. 

Philpotts v. Evans,5 M. and W, 475, is to the same effect, 
There, upon a contract to accept wheat, the defendant 
gave notice before the time for the delivery that he would 
not accept it. Afterward, when the wheat arrived and 
the delivery was offered to the defendant, he again 
refused to accept it. The court held that the damages had 
been correctly assessed at the difference between the 
contract price and the price when the wheat was to be 
delivered. And Parke, B., in that case expressly ob- 
serves, ‘“‘If Mr. Richards (of counsel for the defendants) 
could have established that the plaintiffs, after the notice 
given to them, could have maintained the action with- 
out waiting for the time when the wheat was to be deliv- 
ered, then, perhaps, the proper measure of damages 
would be according to the price at the time of the notice, 
but I think no action would then have lain for the 
breach of the contract, but that the plaintiffs were 
bound to wait for the arrival of the time for the delivery 
of the wheat to see whether the defendant would then 
receive it. The defendant might then have chosen to 
take it, and would have been guilty of no breach of con- 
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tract, for all that he stipulates for is, that he will be ready 
and willing to receive the goods, and to pay for them at 
the time when by the contract he ought todoso. His 
contract was not broken by his previous declaration that 
he would not accept them. It was a mere nullity, and it 
was perfectly in his power to accept them, nevertheless ; 
and, vice versa, the plaintiffs could not sue him before,” 

The same rule was adopted in the case of Startup v. Cor- 
tazzi, 2C., M. and R. 165. The notice amounts to nothing 
until the time when the buyer ought to receive the goods, 
unless the seller acts on it in the mean time and rescinds 
the contract. These latter words show, indeed, that the 
plaintiff may agree to rescind the contract, but it does 
not follow, and it would not, I think, be a consequence 
resulting from the rescission of the contract, that the 
plaintiffs could create a right of action against the de- 
fendant, upon such rescission, without his consent, The 
parties to a contract may rescind it if they will, and with 

r without conditions, but neither can, by a rescission of 
he contract, impose a condition upon the other to which 
he is not a consenting party. In Ripley v. McClure, 4 
Exch. 345, the contract was to deliver tea upon the arrival 
of a ship at Belfast, and the question, upon a long corre- 
spondence between the parties, was whether the defend- 
ant had refused to accept the tea so as to entitle the 
plaintiffs to maintain the action. There was evidence 
of what was termed a refusal before the arrival of the 
ship, but which was, in effect, no more than a declaration 
that he would not accept the tea when it should arrive; 
but there was evidence, also, of a continuance of this 
refusal until after the arrivaloftheship. There was like- 
wise a question whether the defendant had waived the 
delivery or an offer to deliver the tea when the ship had 
arrived, Upon the whole case the plaintiff was held enti- 
tled to recover, upon the ground that the defendant had 
refused to accept before the arrival of the ship, and that 
the refusal continued till after its arrival, and that 
he had waived the actual delivery or an offer to deliver; 
and in delivering the judgment of the court upon the 
case, Parke, B., observes, ‘It was contended for the de- 
fendant that to constitute a breach of the contract a 
refusal at any time was insufficient; that it must be a 
refusal after the arrival of the cargo; and that the sup- 
posed refusal in July, long before the contract to buy 
became absolute, was no breach, and nothing more than 
an expression of an intention to break the contract, not 
final, and capable of being retracted; and we think that 
if the jury had been told that a refusal before the arrival 
of the cargo was a breach, it would have been inaccurate, 
We think that point rightly decided in Phillpotts v. 
Evans.” 

These cases, but especially the two last, seem to me to 
establish the proposition that the determination to break 
a contract to be performed at a future day, and not noti- 
fied by the one to the other of two contracting parties, 
does not, in itself, amount toa vreach of the contract. 
It may, indeed, amount to waiver of conditions prece- 
dent; it may entitle the other contracting party to treat 
the contract as rescinded and:at an end; but I think the 
result of these decisions is (and that such is the law), that 
it does not entitle the contracting party to treat a con- 
tract, not merely asatan end, but as broken by him, who 
does no more than declare his intention or his determin- 
ation to break it. But when we consider the effect of this 
doctrine, if applied to a promise of marriage in relation 
to the question of damages, we find that it is to substi- 
tute for the contract which the parties have really entered 
intoanother contract which they have never entered into 
and never contemplated, the damages resulting from tne 
breach of the one being totaily different from those 
which may be sustained from the breach of the other. 
We may suppose a case in which the damage to the 
plaintitf, from the refusal of the defendant to marry her 
now, would be the loss of marriage between a young 
woman of twenty and a young man of thirty, both in 





youth and health, and so of a union that might endure 
for a long life-time. The defendant might now be pos- 
sessed of an ample fortune, and might occupy an elevated 
position in society. 

The character of the plaintiff might be spotless, the 
promised marriage matter of notoriety, and every cir- 
cumstance might concur to render the match at once 
desirable and important to the plaintiff, and to enhance 
the damages which a jury would be properly disposed to 
award for a breach of the engagement. And if the ex- 
pression of a determination to break the contract at a 
future time is to be taken to be a breach of it now, very 
large damages might be awarded accordingly. Whereas, 
when the time should have arrived at which, according 
to the contract really entered into, the plaintiff would be 
entitled to the performance of it, the plaintiff might be 
sixty and the defendant seventy years of age. The 
plaintiff might have lost her health or her character, and 
the defendant might have lost, besides his health, his for- 
tune and his rank in life, and the whole circumstances 
of the parties might be such as that no jury could justly 
give more than nominal damages for the breach of the 
contract. Or the plaintiff or the defendant, or both, 
might have died before the father, so that the contract 
could never really have been broken at all. 

Upon a contract for the delivery of goods, or an engage- 
ment to act as courier, or to receive goods on board 
a ship about to arrive and to convey them to another 
port, where the time for the performance is fixed, or may 
be made thesubject of reasonable computation, and 
where all the circumstances attending the performance 
or non-performance of the contract are capable of being 
foreseen or ascertained, and made the subject of con- 
sideration by a jury in estimating the damages, no diffi- 
culty can arise in assessing the amount, whether they 
are to be calculated as at the time agreed upon for the 
performance of the contract, or at some earlier period, 
when the contract may have been renounced or re- 
scinded. In Hochster v. De la Tour the damages were 
easily ascertained ; whether the action should be taken 
to have accrued at the time when the services of the 
plaintiff as courier were to have commenced, or at the 
earlier period when the defendant gave notice that he 
would not perform his contract. Soin the Danube Com- 
pany v. Xenos, there was no difficulty in ascertaining the 
damages which the plaintiff had really sustained, 
whether they were taken to have been recoverable when 
the contract was renounced, or at the time when it ought 
to have been performed. But in the present case, where 
the contract is to marry upon the death of the defend- 
ant’s father, and the renunciation upon which it is sup- 
posed that the right of action accrues is made while the 
father is yet alive, it is absolutely impossible to do more 
than merely conjecture the damages which would have 
been sustained if no renunciation of the contract had 
ever been made, and the breach had taken place upon 
the death of the father. 

As already observed, the age, the condition in life, the 
fortune, the character and conduct, the state of health, 
the expectations and prospects of both parties, may each 
and all be widely different now from what they may be 
at the father’s death, to say nothing of the possibility 
that the death of one of the parties may put an end to the 
contract while he is yet alive. It appears to me, there- 
fore, quite obvious, that it would be a self-evident untruth 
to say that the plaintiff has sustained damages from a 
breach of the defendant’s contract to marry her at 
the death of a man who is now alive; and that the 
damage which she had really sustained arises merely 
from the painful and embarrassing position in which 
she is placed by the declaration made to her by the 
defendant that he never will marry her. I think, 
also, that this declaration differs altogether from the repu- 
diation or renunciation of the contract in the cases cited, 
in this, that in a case of breach of promise of marriage, 
a man may repent and retract such a declaration the 
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day after it is made or before any mischief results from 
it,and the parties may be reconciled and the promise 
afterward performed in strict conformity to the contract. 

Upon what'principle the jury have assessed the damages 
inthis case we can only conjecture, but it cannot have 
been upon an estimate of the damages that might have 
been sustained upon a failure to marry at the death of 
the father, for no materials exist for forming a judgment 
as to the state of things at that period. And if they have 
been estimated upon the loss of marriage at the present 
time, they have been awarded upon the supposed breach 
of a contract that was never made. I am far from saying 
that it would not be reasonable and just to hold that a 
special action for damages adapted to the circumstances 
in each particular case, is and ought to be maintainable 
upon such a declaration, and upon notice by the party 
aggrieved that she accepted it, and agreed to rescind the 
contract subject toher right of action for having been 
wrongfully compelled by the conduct of the defendant 
either to relinquish the contract, and treat it as rescinded, 
or to abide by it under the disadvantages imposed upon 
her by the defendant’s declaration that he would never 
perform it. It seems to me, therefore, upon the whole, 
that we cannot sustain this verdict without falling into 
the error of mistaking the renunciation for the breach of 
the contract. But I think we may hold that the defend- 
ant by renouncing the contract has entitled the plaintiff 
to elect whether she will accept the renunciation, thus 
putting an end to the contract, and bring a special action 
on the case (in tort) for the wrong done by the act of 
renouncing; or whether she will treat the renunciation 
as a nullity, and insisting upon the contract, await the 
death of the father, when, if the promise be not per- 
formed, she may bring her action for the breach, which 
will then, and not till then, have been really committed. 
Ifsuch be the decision of the court, the proper course will 
be to grant a new trial, with liberty to both parties to 
amend the record as they may be advised. But if the 
plaintiff shall elect to abide by the record as it stands, I 
am of opinion that the rule should be made absolute to 
arrest the judgment. 

MARTIN, B. Before Hochster vy. De la Tour, I would 
have concurred in this judgment, but I am unable to 
distinguish the two cases, and I think the correct course 
would be to give judgment for the plaintiff, and leave the 
defendant to bring error. 

November 2. On the election of the plaintiff the rule 
was made absolute to arrest the judgment. 

Judgment for the defendant. 


ee 


LEGAL ABSURDITIES, 


THE CURIOSITIES OF THE LA‘V IN ENGLAND. 


A London barrister, A. V. Dicey, has done a good sery- 
ice by showing Englishmen the absurdities and contra- 
dictions of theircommon law. Hisexperiences and illus- 
trations are contained in a book entitled “A Treatise on 
the Rules for the Selection of the Parties toan Action ’— 
and among the curiosities mentioned are the following: 

The obstruction of a highway is considered to cause 
peculiar damage to a man whom it impedes in his busi- 
hess, but none to a man whom it injures in his trade. 
The owner of a dog is not liable for its biting other men, 
unless he knew of its flerceness, but without any such 
knowledge he is liable for its biting cattle. If a horse is 
allowed to stray, and it kicks a child, the owner is not 
liable, for “‘it is not the ordinary course of the nature of 
a horse to kick a child.”’ But if ahorse strays into a field 
and kicks another man’s horse, the owner is liable, 
because, we presume, it is the ordinary course of the 
nature of a horse to kick another horse. Ifa man builds 
chimneys which must smoke in a certain direction, and 
another man lights fires which cause smoke to go up to 
the chimneys, any damage caused by the smoke must be 





made good by the man who lighted the fires, not by the 
man who built the chimneys. 

A tradesman sold a man alamp which was to ve used 
by the man’s wife. The lamp was so badly made that it 
exploded, and the man’s wife was injured. It was held 
that she could not recover. Another tradesman sold a 
man some hair-wash to be used by the man’s wife. The 
hair-wash was so badly made that the man’s wife was 
injured. It was held that she could recover, In some of 
these cases, the extreme subtlety of the distinctions 
causes an apparent contradiction, while it is hard to say 
that either case is wrongly decided. If a man agrees tu 
build a house, his death does not put an end to the con- 
tract, but it does if he agrees to build a light-house. 
Again, the question whether a husband has reduced his 
wife’s property into possession, or not, has given rise to 
very fine distinctions. In one case, a wife’s trustee had 
paid the wife the rent of some property settled on her, 
and had borrowed from her part of the money which was 
so paid, It was held that this money was reduced into 
possession by the husband, and that after his wife’s 
death he might recover it from the trustee. In another 
case, a man who had received money for a wife wrote to 
her and told her that he held the money at her disposal. 
It was held that, after the wife’s death, this money did 
not pass to her husband, 

Another question of some difficulty is, whether a serv- 
ant who is sent by his master to sell a horse can war- 
rant the horse so as to bind his master. The servant ofa 
horse-dealer can bind his master by a warranty, even 
though his master has forbidden him to warrant. A serv- 
ant sent to sell a horse at a fair and not authorized to 
warrant, a servant sent to sell a horse at Tattersall’s, and 
authorized to give a limited warranty, were also held to 
bind their masters. But where one man applied to an- 
other for a horse, and the owner of the horse sent it by 
his farm bailiff, the farm bailiffs warranty was held not 
to bind the owner. 





AN EFFECTIVE PETITION. 


The following is an exact copy, saving the names, of a 
petition for divorce, recently filed in the chancery court 
of this city. While it may be wanting in earnestness, 
there is no lack of humor: 


FIRST CHANCERY COURT. 

SARAH W— v. RANDALL W—, alias RANDALL P—. 

Your petitioner, who has been for two years, and is now, 
a resident of Memphis, represents to your honor, that, on 
or about the 22d of October, 1868, she was lawfully married 
to the defendant, Randall W——, who sometimes calls 
himself Randall P——, also a resident of Memphis, and 
has made him a dutiful and obedient wife. They lived 
together about two weeks. They were united as two 
clouds which meet.’ They were as two souls with but a 
single thought, two hearts that beat as one. For the first 
week he was kind, and their lives were as harmonious as 
musie. During the second week he was harsh, cruel and 
inbuman in his conduct, and made it unsafe and im- 
proper for her to cohabit with him, and be under his 
dominion and control. He was the worst kind of an 
Othello; threatened to drive her out of the house, and 
tried to foree her to leave him. He then deserted her, 
leaving her on the classic Hatchie, like ‘* Anoden weep- 
ing by the waters,” or like Dido, with a willow in her 
hand. She is colored, he is ditto, and a gay Lothario. 
He has never returned to charm her loneliness, but, since 
the time of his desertion, within two weeks of the solem- 
nization of their nuptial rites, he has been cohabiting 
unlawfully with one Chany Anderson, with whom he 
has committed adultery of the darkest kind, and repeat- 
edly and continuously at divers times. Promises con- 
sidered, etc., prays for such relief as your honor may 
grant and the complexion of the case demands. — Mem- 
phis Avalanche. 
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CORRESPONDENCE. 


CRIMINAL MATTERS IN WISCONSIN. 
DODGEVILLE, W1s., January 21, 1871. 
Editor Albany Law Journal : 

Dear Sir,—The people of the state of Wisconsin have 
placed themselves in a strange attitude in relation to the 
trial of criminals for the higher offenses. 

A proposed amendment to the constitution of the 

state was submitied to the people, and was ratified by 
them, at the general election, in 1870, which abolishes the 
grand jury system in the state; hence we have nogrand 
jury, nor any authority by which a person can be 
arraigned before the higher courts for trial. A person may, 
as usual, be arrested on affidavit and warrant, brought 
before an inferior court for examination, and, if this 
court find a probability of his guilt, what can it do with 
him? It cannot commit him to jail to await the session 
of a higher court; for that court cannot try him without 
an information of some kind, and there is no statute 
providing how, or by whom, this presentment shall be 
made. Nogrand jury, no any body, authorized to present 
him. The prisoner cannot be committed to jail to await 
something, no one knows what. He cannot be com- 
mitted to await the passage of a law on the subject, for 
that would be a mockery of all law. He cannot be tried 
by the common law, for the people have forbidden it. 
#In the mean time, how shall we proceed with our 
criminals? The legislature is at work on a law, and 
they may or they may not pass it. Can you discover 
relief? If yea, speak right out. oO. Cc. 8, 


IMPORTANT SPECIAL TERM DECISION. 
Cary v. White and others. 


White owned a house and village lot. He deeded it to 
his son, and procured his son to deed it to his wife, which 
deeds were not recorded. That was a fair and honest 
transaction. He afterward engaged in business and 
became embarrassed, and, to secure a pre-existing debt 
that was due, gave Cary a bond and mortgage payable in 
six months from date,and the mortgage was at once 
recorded. It not being paid when due, Cary proceeded 
to foreclose it by action inequity. Mrs. White defended 
under her prior unrecorded deed, The question is, 
whether the prior unrecorded deed, or the subsequent 
recorded mortgage, should prevail. Cary took his mort- 
gage and had it recorded without any notice of the prior 
deed. Held, that taking a mortgage to secure a precedent 
debt did not constitute Carey a mortgagee in good faith 
for a valuable consideration under the recording act. 
But taking a bond and mortgage payable in six months, 
to secure a debt past due, suspended the power of collec- 
tion for that time, and tnat formed a new and present 
consideration for the mortgage, and constituted Cary a 
mortgagee in good faith, and for a valuable consideration, 
under the recording act, and entitled the mortgage to the 
preference. Judgment of foreclosure was ordered. — 
Cortland Special Term, Murray, Justice. 





BOOK NOTICE. 


Commentaries on the Law of Bailments, with Illustrations 
from the Civil and the Foreign Law. By Joseph Story, 
LL.D., one of the Justices of the Supreme Court of 
the United States, and Dane Professor of Law in Har- 
vard University. Eighthedition, Revised, corrected, 
and enlarged, by Edmund H. Bennett. Boston: Little, 
Brown & Company. 1870. 

We have come to regard Mr. Bennett, the editor of this 
edition, as one of our most careful, able, and indefatigable 
writers on legal subjects. His works have not been many, 
but they have always indicated that sound judgment anid 
exhaustive research that are the first essentials in the 
preparation of a legal treatise. It is, therefore, a fortu- 





nate thing for the profession, that to him has fallen the 
labor of revising and modernizing Judge Story’s “ Com- 
mentaries on Bailments.” The subject is one of the most 
important branches of mercantile law, and involves prin- 
ciples and exceptions applicable to an infinitude of trans- 
actions, among which, without the aid of a thorough, 
reliable, and comprehensive guide, the practitioner, be 
he as learned as Sulpicius, constantly finds himself 
adrift. Such a guide Judge Story’s treatise has been 
acknowledged to be for years, and, with the added labors 
of Judge Bennett, will continue to be for some years to 
come. We have examined the work with reference to 
some of the most recent decisions of the American and 
English courts on the leading branches of bailment, for 
the purpose of testing the thoroughness of the editor's 
labors, and have, with very few exceptions, found them 
accurately given. Wherever the text of the original 
work has been extended or modified by later cases, it has 
been altered to conform thereto, and the alterations have 
been very properly indicated. Many very valuable notes 
have, also, been added. 
The typography, paper, and binding are excellent, 


—_————_——__— 


JUDICIAL DEcIsIons, — It is true the decisions of courts 
of justice, though by virtue of the laws of this realm they 
do bind, as a law, between the parties thereto, as to the 
particular case in question, till reversed by error, or 
attaint, yet they do not make a law properly so called 
(for that only the ‘king and parliament can do); yet they 
have a great weight and authority in expounding, de- 
elaring and publishing what the law of this kingdom is, 
especially when such decisions hold a consonacy and 
congruity with resolutions and decisions of former times; 
and though such decisions are less than a law, yet they 
are agreater evidence thereof than the opinion of any 
private persons as such whatsoever. 

First, because the persons who pronounce those decis- 
ions are men chosen by the king for that employment, 
as being of greater learning, knowledge and experience 
in the laws than others. 

Secondly, because they are upon their oaths to judge 
according to the laws of the kingdom, 

Thirdly, because they have the best helps to inform 
their judgments. 

Fourthly, because they do sedere in tribunali, and their 
judgments are strengthened and upheld by the laws of 
this kingdom, till they are by the same law reversed or 
avoided. 

Now, judicial decisions, as far as they refer to the laws 
of this kingdom, are, for the matter of them, of three 
kinds :— 

First, they are either such as have their reasons singly 
in the laws and customs of the kingdom; as, who shall 
succeed as heir to the ancestor? what is the ceremony 
requisite for passing a freehold? what estate, and how 
much, shall the wife have for her dower? and many 
such matters, wherein the ancient and express laws of 
the kingdom give an express decision, and the judge 
seems only the instrument to pronounce it; in these 
things, the law or customs of the realm is the only rule 
and measure to judge by, and in reference to these mat- 
ters the decisions of courts are the conservatories and 
evidence of those laws. 

Second, or they are such decisions, as by way of deduce- 
tion and illation upon those laws, are framed or deduced; 
as for the purpose, whether, of an estate, thus or thus 
limited, the wife shall be endowed? Whether, if thus or 
thus limited, the heir may be barred? And infinite more 
of the like complicated questions. And herein the rule 
of decision is, first, the common law and custom of the 
realm, which is the great substratum that is to be main- 
tained; and, secondly, the authorities or decisions of 
former times in the same or the like cases; and, lastly, 
the reason of the thing itself. 
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Third, or they are such as seem to have no other guide | 


but the common reason of the thing, unless the same 
point has been formally decided, as in the exposition of 
the intention of clauses in deeds, wills, covenants, etc., 
where the very sense of the words, and their positions 
and relations, give a rational account of the meaning of 
the parties; and in such eases the judge does much bet- 
ter herein than whata bare grave grammarian or logician 
or other prudent man, could do; forin many cases there 
have been former resolutions, either in point, or agree- 
ing in reason or analogy, with the case in question; or 
.perhaps, also, the clause to be expounded is mingled 
with some terms of clauses that require the knowledge 
of the law to help out with the construction or exposi- 
tion, both which do often happen in the same case; 
and, therefore, it requires the knowledge of the law to 
render and expound such clauses and sentences; and, 
doubtless, a good common lawyer is the best expositor 
of such clauses. — Sir Matthew Hale. 


———_—>————_— 
TERMS OF COURT FOR FEBRUARY. 
SPECIAL TERMS AND CIRCUITS, 


$d Monday, special term (issues), Kings; Gilbert. 

8d Monday, circuit and oyer and terminer, Greene; 
_ circuit and oyer and terminer, Chenango; 
. 7 circuit and oyer and terminer, Belmont ; 
7) Mates: circuit and oyer and terminer, Canton; 


James. 
— Tuesday, circuit and oyer and terminer, Malone; 
ames. 

4th Tuesday, circuit and oyer and terminer, Sandy Hill. 
Last Monday, circuit and oyer and terminer, Che- 
mung; Murray. 

Last Monday, circuit and oyer and terminer, Tioga; 
Boardman, 

Last Monday, special term, Monroe; E. D. Smith. 

Last Tuesday, special term, Albany. 





LEGAL NEWS. 


Hon. Herschel V. Johnson, of Georgia, has been admit- 
ted to practice in the United States supreme court. 


The new governor of Maine has just appointed his pre- 
decessor in office a justice of the peace. 

Hon. Thomas Bowen, associate justice of the Arkansas 
supreme court, has tendered his resignation. 

Isaac G. Heister, a prominent member of the Pennsy]l- 
vania bar, died at Lancaster, on the 6th inst. 


Of the United States supreme court judges, six of the 
nine are natives either of New York or New England. 


Hon. Andrew Davidson, who was for six years judge of 
the supreme court of Indiana, died on the llth inst., at 
his home in Greensburgh, Decatur county, in that state. 


The Ohio legislature has passed a law, requiring that 
one hundred days shall intervene between sentence of 
death and execution. 


B. F. Hickman died in St. Louis on the 5th inst. He 
was, for a quarter of a century past, the clerk of the 
United States district and circuit courts in St. Louis. 


A meeting was held and a committee appointed last 
week at Washington to make provision for the family of 
the late Chief Justice Taney. 


The North Carolina legislature has passed a bill to 
restore the act making arson and burglary capital 
offenses. 


A London barrister, charged with stealing books from 
the library at Lincoln’s inn, has been found guilty, and 
sentenced to nine months imprisonment. 


Judge Thomas Bolton, of Cleveland, Ohio, whose sud- 
den death was announced a few days ago, was a native of 
Cayuga county, in this state. 





The Kansas senate, on last Saturday, passed a bill giv- 
ing persons the right to sue any one who has sold them 
liquor, and also to sue the owner of the building in which 
the liquor was sold. 


Jules Favre is reported to have made in the practice of 
the law, up to the time of the breaking out of the war, 
fully 5,000,000 francs, and to have spent it like a Roman 
prince, 


Judge James C. Smith, of Canandaigua, is so ill that he 
is not able to preside at the present term of the circuit 
court, now in session at Rochester. Judge E. Darwin 
Smith takes his place. 


Judge Robertson, of the Kentucky court of appeals, was 
stricken with paralysis of the side and lower limbs, at 
Frankfort, on the 2d inst. At last accounts his condition 
was considered critical. 


Judge Leavitt, in the United States district court, at 
Cincinnati, has rendered a decision sustaining the prac- 
tice of the commissioner of internal revenue, in compel- 
ing all appeals from erroneous assessments to be made to 
him before recourse to the courts. 


Gov. Reed, of Florida, has ordered a special election on 
the 4th day of April, on certain amendments to the state 
constitution ,submitted by the legislature. One of the 
amendments gives the judges of the supreme court $3,000, 
and judges of the circuit court, $2,500 salary. 


Governor Hoffman sent to the assembly, on the third 
instant, the annual report of pardons of convicts. He 
has considered, during the year, more than one thousand 
applications for pardon, and has granted eighty-five par- 
dons, thirty-four commutations and one reprieve. 


English papers complain of the decay of the British bar, 
The Law Times remarks: “ What was once an honorable 
profession for gentlemen will become a walk in life for 
the ignorant and the vulgar, who will condescend to 
stoop to the level of the business. This applies more par- 
ticularly to criminal business. Apart from these con- 
siderations, the economy of the treasury must be regarded 
as utterly false, and it must impede the proper and dig- 
nified administration of justice; the best men will not 
accept the one guinea fees, which are now to be offered.” 


2eoe 


NEW YORK STATUTES AT LARGE. 


CHAP. 12, 


Aw Act supplementary to the act entitled ‘‘ An act to 
provide for the incorporation of — societies,’’ 
passed April fifth, eighteen hundred and thirteen. 


PASSED January 31, 1871; three-fifths being present, 


The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

SECTION 1. The act entitled ‘‘ An act to provide for the 
incorporation of religious societies,” passed April fifth, 
eighteen hundred and thirteen, is hereby amended by 
adding thereto the following provisions: 

1. Christian orthodox catholic church: how incorporated, — 
It shall be lawful for any church or congregation of the 
“Christian Orthodox Catholic Church, of the Eastern 
Confession,’’ now, or hereafter existing in this state, to 
be incorporated according to the provisions of this act; 
the envoy extraordinary and minister plenipotentiary 
of Russia to the United States, and the consul-general of 
Russia to the United States, then acknowledged and 
received as such by the government of the United States, 
may sign a certificate in duplicate, showing the name or 
title by which they and their successors shall be known 
and distinguished as a body corporate by virtue of this 
act, which certificate shall be duly acknowledged or 
proved, in the same manner as conveyances of real 
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estate; and one of such certificates shall be filed in the 
office of the secretary of state, and the other in the office 
of the clerk of the county in which such church may be 
erected, or intended soto be; and thereupon such church 
or congregation shall be a body corporate, by the name 
or title expressed in such certificate, and the persons so 
signing the same shall be the trustees thereof. The suc- 
cessors in office of such envoy extraordinary and minis- 
ter plenipotentiary and consul-general, for the time being 
acknowledged and received as aforesaid, shall, by virtue 
of their office, be the trustees of such church, in place of 
their predecessors. 

2. Power of trustees: value of estate. — The trustees of 
every such church or congregation, and their successors, 
shall have all the powers and authority granted to the 
trustee or trustees of any church, congregation or society 
by the fourth section of the act entitled ‘An act to pro- 
vide for the incorporation of religious societies,’ passed 
April fifth, eighteen hundred and thirteen, and shall also 
have power to fix or ascertain the salary to be paid toany 
pastor or assistant pastor of such church, appointed or 
commissioned according to the rules and regulations of 
sach church, but the whole real and personal estate of 
any such chureh, exclusive of the church edifice, parson- 
age and school-houses, together with the land on which 
the same may be erected, and burying places, shall not 
exceed the annual value or income of three thousand 
dollars; but nothing herein contained shall be held or 
taken to repeal, alter or impair the effect of chapter three 
hundred and sixty of the laws of eighteen hundred and 
sixty. 

8. Inventory to be exhibited. — The trustees of any church 
incorporated under this act are required to exhibit, upon 
oath, to the supreme court in the judicial district in 
which the chureh is situated, once in three years, an 
inventory of all the estate, real and personal, belonging 
to such church, and of the annual income thereof, which 
inventory shall be filed in the office of the clerk of the 
county in which such building is situated. 

4. Re-ineorporation. — Whenever any church, incorpo- 
rated under this act, shall be dissolved by means of 
any non-user or neglect to exercise any of the powers 
necessary for its preservation or otherwise, the same 
may be re-incorporated in the mode prescribed in this 
act, within six years from the date of such dissolution, 
and thereupon all the property, real and personal, belong- 
ing tosuch dissolved corporation, at the time of its dis- 
solution, shall vest in such new corporation, 

5. Conveyances to. — All conveyances to any church incor- 
porated under this act, of any real estate heretofore 
appropriated to tie use of such church, or the congrega- 
tion thereof, or intended so to be, are hereby confirmed 
and declared valid and effectual, but nothing herein 
shall affect any suit or proceeding now pending, involvy- 
ing the right or title to any property so conveyed, 

§ 2. The legislature may, at any time, modify, alter or 
repeal this act. 

§ 3. This act shall take effect immediately. 

[See 3 N. Y. Stat. at Large, 687.) 


CHAP. 16. 


AN ACT to amend section one, of chapter four hun- 
dred and nine, of the laws of eighteen hundred and 
seventy, entitled ‘An act to authorize circuit courts, 
and courts of oyer and terminer, to require the at- 
tendance of additional jurors.” 


Passep January 31, 1871; three-fifths being present. 


The People of the State of New York, represented in Senate | 


and Assembly, do enact as follows : 

SEcrION 1. Section one, of chapter four hundred and 
nine, of the laws of eighteen hundred and seventy, is 
hereby amended so as to read as follows: 

§1. Whenever any circuit court, or court of oyer and 


terminer, shall be satisfied that the public interest re- | 


quires the attendance at such court, or at any adjourned 





term thereof, of a greater number of petit jurors than is 
now required to be drawn and summoned for such court, 
then said court may, by order entered in its minutes, re- 
quire the clerk of the county to draw, and the sheriff to 
summon, such additional number of petit jurors as it 
shall deem necessary, which number shall be specified in 
said order, The clerk of the county in which such court 
is held shall forthwith bring into said court the box con- 
taining the names of the petit jurors, from which jurors 
from said county is required to be drawn, and the said 
clerk shall, in the presence of said court, proceed pub- 
licly to draw the number of jurors specified in said order 
of such court, and when such drawing is complete, the 
said clerk shall make two lists of the persons so drawn, 
each of which shall be certified by him to be a correct list 
of the names of the persons so drawn by him, one of 
which he shall file in his office, and the other he shall de- 
liver to the sheriff. The sheriff shall thereupon imme- 
diately proceed to summon the persons mentioned in 
such list to appear in the court in which the order requir- 
ing the attendance of such jurors shall have been made, 
on the day designated in such order, and the persons so 
summoned shall appear in obedience to such summons, 
and all the provisions of law relating to the summoning 
and the swearing in of jurors, and their punishment for 
non-attendance, not inconsistent with this act, shall 
apply to the swearing in, summoning and punishment 
of the jurors drawn and summoned under this act. 
§ 2. This act shal! take effect immediately. 
[See 7 N. Y. Stat. at Large, 732.) 


CHAP. 18, 


AN ACT to amend chapter one hundred and ninety- 
four of the Laws of eighteen hundred and forty- 
nine, entitled “‘An act to vest in the boards of super- 
visors certain legislative powers, and to prescribe 
their fees for certain services,” passed April third, 
eighteen hundred and forty-nine. 

PASSED February 2, 1871; three-fifths being present. 


The People of the State of New York, represented in Senate 
and Assemby, do enact as follows : 

SECTION 1. Section first of chapter one hundred and 
ninety-four of the laws of eighteen hundred and forty- 
nine, entitled “An act to vest in the boards of supervisors 
certain legislative powers, and to prescribe their fees for 
certain services,” is hereby amended so as to read as fol- 
lows: 

§ 1. Power of board to alter towns and erect new towns.— 
The boards of supervisors of the several counties in the 
state, the county of New York excepted, at their annual 
meeting, shall have power within their respective coun- 
ties, by a vote of two-thirds of all the members elected, 
to divide or alter in its bounds any town, or erect a new 
town, but they shall not make any alterations that shall 
place parts of the same town in more than one assembly 
district; nor where it is proposed to divide a town into 
two or more towns, unless the assent thereto of at least 
a majority of the tax payers whose names appear on the 
assessment roll of the town to be affected thereby for the 
year then next preceding shall be given in writing to 
such division, upon application to the board, as herein- 
after provided, of at least twelve freeholders of each of 
the towns to be affected by the division, and upon being 
furnished with said assent in writing, and with a map 
and survey of the towns to be affected, showing the pro- 
posed alterations, and, if the application be granted,a 
copy of said map, with a certified statement of the action 
of said board thereunto annexed, shall be filed in the 
office of the secretary of state, and it shall be the duty 


| of the secretary to cause the same to be printed with the 
| laws of the next legislature after such division takes 
| place, and cause the same to be published in the same 


manner as other laws are published. 
22. This act shall take effect immediately. 
(See3N. Y Stat. at Large, 331; 24 N. Y. 86.) 
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OF THE RIGHT TO WAIVE A TORT AND SUE 
IN ASSUMPSIT. 


Judge T. M. Cooley, of the supreme court of Michi- 
gan, contributes the following article to the January 
number of the Bench and Bar: 


A tort is a wrong or injury done by one party to 
another, for which the law givesa remedy in damages. 
It differs from a crime, in that it is a wrong done to 
an individual, and to be redressed at his instance, 
while a crime is a wrong done to the commonwealth, 
and to be punished by means of a public prosecution. 

Every breach of contract is, in a certain qualified 
sense, @ wrong; but an action to recover damages 
therefor differs from an action fora tort, in that, in the 
former, the contract itself is counted upon, while in 
the latter the suit is for some wrongful act or omission 
of duty, which, though it sometimes springs from or 
is connected with a disregard of contract relations, is 
nevertheless something more than a mere failure to 
perform an agreement. 

The distinctions between an action for a tort and 
one upon contract are such that where the one will lie 
the other generally will not; but there are neverthe- 
less some cases in which either may be brought at the 
election of the party injured. Thus, it is sometimes 
the case, that, in a business relation, the law makes it 
the duty of a party to observe a certain course of con- 
duct with regard to the rights of others, where by 
contract he has also undertaken for the same thing; 
and in such a case a breach of duty is coincident with 
a breach of the contract, and the party damnified has 
his election to sue either for the tort or upon the 
contract. 

There are also cases of breach of contract where a 
wrong has been done not strictly coincident, but 
where, nevertheless, the damages recoverable are the 
same as those following a breach of the contract, so 
that a recovery for the tort gives complete compensa- 
tion. In these cases, also, the party may elect the 
form of action, and a recovery in one will be a bar to 
a recovery in the other. 

In still other cases, although the act done is purely 
one of tort, the law suffers the party injured to charge 
the other in contract, and to recover upon the basis 
of agreement, though in fact no agreement existed. 
In these cases, the law implies a promise on the part 
of the wrong-doer to do what he ought to do, and will 
not suffer him to dispute the implication. And where 
this is permitted, the party injured is said to havea 
right to waive the tort, and sue as upon promises. 

It is said by an eminent judge in one case, that “‘ no 
party is bound to sue in tort, where, by converting the 
action into an action on contract, he does not prejudice 
the defendant; and, generally speaking, it is more 








favorable to the defendant that he should be sued in 
contract, because that form of action lets in a set-off, 
and enables him to pay money into court.’’! 

This, however, is stating the rule much too broadly, 
for in most cases the tort feasor could not be prejudiced 
by converting the action into one on contract if the 
law would suffer it ; but well settled rules forbid. 

The right to waive a tort and sue in assumpsit, seems 
to have been first distinctly recognized in Lamine v. 
Dorreli,? where assumpsit was brought by an admin- 
istrator to recover the moneys received by the defend- 
ant on a sale made by him, without authority, of 
debentures belonging to the estate. It was objected 
that the action would not lie, because the defendant 
sold the debentures under a claim of administration 
in himself, and therefore could not be said to receive 
that money to the use of the plaintiff, which, indeed, 
he had received to his own use; but the plaintiff 
ought to have brought trover or detinue for the 
indentures. Powell, J., said: “ It is clear thé plaint- 
iff might have maintained detinue or trover for the 
indentures, but the plaintiff may dispense with the 
wrong, and suppose the sale made by his consent, and 
bring an action for the money that they were sold for 
as money received to his use.’”’ And Holt, Ch. J., 
said: ‘‘ Suppose a person pretends to be guardian in 
socage, and enters into the land of the infant, and 
takes the profits; though he is not rightful guardian, 
yet an action of account will lie against him. So the 
defendant in this case, pretending to receive the 
moneys the debentures were sold for in the right of 
the intestate, why should he not be answerable for it 
to the intestate’s administrator ?” 

In Longchamp v. Kenney,’ this doctrine was applied 
to the case of one who, being in possession of a mas- 
querade ticket belonging to another, which was issued 
for the purposes of sale, refused either to redeliver it 
or to account for its value. In an action for money 
had and received, Lord Mansfield said: “If the 
defendant sold the ticket and received the value of it, 
it was for the plaintiff’s use, because the ticket was 
his. Now, as the defendant has not produced the 
ticket, it is a fair presumption that he has sold it.” 
And the plaintiff had judgment. 

In Hambly v. Trott,‘ the same eminent jurist con- 
siders the matter further. The question there was, 
what actions survive and what do not? ‘In most, if 
not all, the cases,’’ he says, “‘ where trover lies against 
the testator, another action might be brought against 
the executor, which would answer the purpose. An 
action on the custom of the realm against a common 
carrier, is for atort and supposed crime ; the pleais not 
guilty ; therefore it will not lie against an executor. 
But assumpsit, which is another action for the same 
cause, will lie. So if a man takea horse from another 
and bring him back again, an action of trespass will 
not lie against his executor, though it would lie 
against him ; but an action for the use and hire of the 
horse will lie against the executor. 

“There is a case,’ he proceeds, “in Sir Thomas 
Raymond * which sets this matter in a clear light. 





1 Per Tindall, Ch, J., in Young v. Marshall, 8 Bing. 43. 
2 Ld, Raym. 1216, 

3 Doug. 137. 

4 Cowp. 375, 

5 Bailey v. Birtles, Sir T. Raym. 71, 
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Chere, in an action on the case the plaintiff declared 
‘that he was possessed of a cow which he delivered to 
the testator, Richard Bailey, in his life-time, to keep 
the same for the use of him the plaintiff, which cow 
the said Richard afterward sold, and did convert and 
dispose of the money to his own use; and that neither 
the said Richard in his life-time nor the defendant 
after his death, ever paid the said money.’ Upon this 
state of the case no one can doubt but the executor 
was liable for the value. But the special injury 
reqaired him to plead that the testator was not guilty. 
The jury found him guilty. It was moved in arrest 
of judgment, because this was a tort for which the 
executor was not liable to answer; but moritur cum 
persona. For the plaintiff it was insisted that though 
an executor is not chargeable for a misfeasance, yet 
for a nonfeasance he is; as for non-payment of money 
levied upon a fieri facias, and cited Cro. Car. 539, 9 Co. 
50,a, where this very difference was agreed; for non- 
feasance shall never be vi et armis nor contra pacem. 
But notwithstanding this the court held it was a tort, 
and that the executor ought not to be chargeable. Sir 
Thomas Raymond adds, ‘ vide Saville, 40, a difference 
taken.’ ‘That was the case of Sir Henry Sherrington, 
who had cut dewn trees upon the queen’s land, and 
converted them to his own use in his life-time. Upon 
an information against his widow after his decease, 
Manwood, J., said: ‘In every case where any price or 
galue is set upon the thing in which the offense is 
eommitted, if the defendant dies his executor shal! be 
shargeable; but where the action is for damages only 
in satisfaction for the injury done, there his executor 
shall not be liable.’ These are the words Sir Thomas 
Raymond refers to. Here, therefore, is a fundamental 
distinction. If it is a sort of injury by which the 
offender acquires no gain to himself at the expense of 
the sufferer, as beating or imprisoning a man, etc., 
there the person injured has only a reparation for the 
delictum in damages, to be assessed by a jury. But 
where, besides the crime, property has been acquired 
which benetits the testator, there an action for the 
value of the property shall survive against the execu- 
tor. As, for instance, the executor shall not be 
chargeable for the injury done by the testator in cut- 
ting down another man’s trees, but for the benefit 
arising to the testator for the value or sale of the trees, 
he shall.” 

Mr. Addison, in his treatise on the law of torts, dis- 
misses this subject after very brief consideration. “ If 
aman,” he says, “ has taken possession of property, 
and sold or disposed of it without lawful authority, 
the owner may either disaffirm his act and treat him 
asa wrong-doer, and sue him for a trespass or for a 
conversion of the property ; or he may affirm his acts 
and treat him as his agent, and claim the benefit of the 
transaction; and if he has once aflirmed his acts and 
treated him as an agent, he cannot afterward treat 
him as a wrong-doer, nor can he affirm his acts in 
part and avoid them as to the rest. If, therefore, 
goods have been sold by a wrong-doer, and the owner 
thinks fit to receive the price, or part thereof, he rati- 
fies and adopts the transaction, and cannot afterward 
treat it as a wrong.” ? Of the correctness of the doc- 





1 Addison on Torts, p. 33, citing Brower v. Sparrow, 7 
B. and C. 310, and Lythgoe v, Vernon, 5 H. and N. 180; 2 
Law J. Exch, 164. 





trine as thus stated there is no dispute, and it is well 
supported by judicial decisions.’ 

The right to waive the tort is not, however, confined 
to cases of sales of property, but is applicable to all 
other cases when the defendant has by wrongful act 
become possessed of money which in equity and good 
conscience belongs to the plaintiff. As where one 
without authority collects moneys which were pay- 
able to another ;? or a trespasser upon lands demands 
and receives wharlage dues ;* or the defendant by 
deceit and fraud obtains money from the plaintiff; 4 
and the like. 

But when we go beyond the cases in which money 
has actually come to the hands of the defendant, all is 
not so clear upon the authorities. There are many 
eases which hold, that if the defendant, by means of a 
tort, has obtained money’s-worth, assumpsit may be 
brought; as where property is wrongfully sold, and 
other property received in payment ;> or the appren- 
tice or slave of another is knowingly employed with- 
out the master’s permission;® or one turns his 
cattle upon the land of another, and pastures them 
there without the owner’s consent;? or by the 
instrumentality of the defendant in an execution, the 
property of another is sold to satisfy the judgment.’ 
And it has also been held, that where property has 
been wrongfully taken and used, assumpsit may be 
brought for the use after its return.® 

And in some cases a strong disposition has been 
manifested to sustain an action of assumpsit where- 
ever an unlawful conversion appears, whether the 
defendant has been benefited thereby or not. 

In Walker v. Davis it is said: “ Ordinarily in the 
case of torts it is at the election of the owner of prop- 
erty wrongfully taken, to bring his action for the tort, 
or, waiving that, to bring assumpsit; and when he 
brings the latter, the defendant is estopped to say 
there was no promise, and that he took the property 
wrongfully, or to set up his own fraud or wrong in 
defense of the suit.’ If the doctrine of the right 
to waive the tort and sue in assumpsit rested solely 
upon the early English decisions, there could be little 
doubt, we think, that a statement of the general prin- 
ciple as broad as here given would be supported by 
them; and there are many cases which hold that 
assumpsit may be brought for property wrongfully 





1 See Hitchin v. Campbell, 2 W. B, 827; Abbott. Barry, 2 
B. and Bb, 369; Powell v. Rees, 7 A. and E 426; Burley v. 
Taylor, 5, Hill, 577; Miller v. Miller, 9 Pick. 34; Gilmore ¢. 
Wilber, 12 id. 120; Appleton v. Bancroft, 10 Met, 231; 
Monson v. Rogers, 2 Scam. 317; Staat v. Evans, 35 Il. 455; 
Leighton v. Preston, 9 Gill, 201; Gray v. Griffith, 10 Watts, 
431; Goodsnow v. Luyder, 3 Greene, Iowa, 599; White t. 
Brooks, 43 N. H. 402. ‘The principle is.” says Pollock, 
Cc. B., “ that the owner of property ee, taken_has 
a right to follow it and adopt any act done to it, and treat 
the proceeds as money had and received to his use.” 
Neat v. Harding, 20 Law J. Rep., N.8., Exch. 250; 8. C.,4 
Eng. L. and Eq. 464. “Subject,’’ he adds, “to certain 
exceptions,” which, however, he does not point out. 

2 Hasser v. Wallis, 1 Salk, 28. 

3 O’Conley v. Natches, 1S. and M. 31. 

4 Pearsoll v, Chapin, 44 Penn, St. 9. 

5 Miller v. Miller, 7 Pick. 133; Strickland v. Bemis, M 
Ala. Sl). See Hilton v. Wetherald, 5 Harr. 38; Budd v. 
Hiller, 3 Dutch, 43; Phelps v, Conant, 30 Vt. 283. 

6 Curtis v. Bridges. Comb. 450; Foster v. Stewart, 3 M. and 
8. 191; Lighty v. Clouston, | Taunt. 112; Munsey v. Good- 
win, 3 N. H. #72; Stockett 0. Watkin’s Admr. 2G. and J. 226. 

1 Welch v. Bagg, 12 Mich. 42. Compare Stearns v, Dilling- 
ham, 22 Vt. 624. 

8 Hackley v. Swigert, 5 B. Monr. 86, 

9 Stockett v.Watkins, 2G. and J. 326; Alsbrook », Hatha- 
way, 3 Sneed, 454. 

10 Walker v. Davis, 1 Gray, 509, per Thomas, J. See Badget 
v. Phinney, 15 Mass. 359. 








THE ALBANY LAW JOURNAL. 


143 








converted by the defendant, whether sold or not.! 
But however reasonable these cases may appear, and 
harmonious as they seem to be with the general rules 
governing the action of assumpsit, they do not appear 
to have received universal approval, and at this time 
probably the majority of judicial decisions upon the 
point under discussion is opposed to them. 

In Massachusetts the rule is very clear, that to 
authorize the plaintiff to waive the tort and sue in 
assumpsit, a sale of the property by the defendant 
must be shown.? In New Hampshire the courts have 
finally settled down upon the same rule, overruling 
the earlier decisions in the same state.2 In Illinois 
and Wisconsin the same rule is adopted.4 In Ver- 
mont it is said ‘“‘ the law is too well settled to admit 
of discussion, that to enable the owner of goods to 
waive the tort and sue in assumpsit, where they have 
been wrongfully taken from him, the goods must 
have been converted into money.5 And there are 
like rulings in other states, some of which appear to 
have been made on such full consideration of the sub- 
ject, that they are not likely to be disturbed hereafter 
in the same states.6 We must consequently expect 
that, upon this particular branch ef our subject, the 
authorities in the different states will continue to 
exhibit hereafter the same want of harmony which is 
now apparent. 

In general, a promise will not be implied unless it 
appear, either that the defendant intended it should 
be, or that natural justice requires it, in consequence 
of some benefit received by him.? A mere naked 
trespass cannot, therefore, be made the basis of an 
implied assumpsit.2 And where the defendant has 
entered upon real estate under a claim of right adverse 
to the plaintiff, the law will not imply a promise, net- 
withstanding he has made his tortious possession 
beneficial. The action of trespass is the proper action 
for the trial of the adverse claim in these eases. 





1 Hill v. Davis, 3 N. H. 384; Floyd v. Wiley, 1 Mo. 430; 
Ford v. Caldwell, 3 Hill (S. C.) 248; Baker v. Corey, 15 Ohio, 
9; Fiquet rv. Allison, 12 Mich. 328; Webster v. Drinkwater, 
5 Green. 323, per Mellen, Ch. J.; Jones v. Buzzard, | Hemp. 
240; Johnson v. Reed, 3 Eng. 202; Labeaume v. Hill, 1 Mo. 
613. See also note to Putnam v. Wise, 1 Hill, 240; note to 
2Greenl. Ev. 2108. In Schweizer v. Weiber, 6 Rich. 159, 
this doctrine was held applicable to the case of one who 
had wrongfully taken property, and in whose hands it 
had been accidentally destroyed. See also Halleck v. 
Mixer, 16 Cal. 574; Cooper v. Berry, 21 Geo. 526. 

2? Jones v. Hoar, 5 Pick, 285. This appears to bea leadin 
ease on this subject. And see Glass Co. v. Walcott, ‘ 
Allen, 227. 

3 Mann v. Locke, 11 N. H. 248; Smith v. Smith, 43 id. 536. 

4 Morrison v. Rogers, 2 Scam. 317; O’Reer v. Strong, 13 
Ill. 688; Kelty v. Owens, 4 Chand. 166; Elliott v. Jackson, 
3 Wis. 649. 

5 Stearns v. Dillingham, 22 Vt. 627, per Bennett, J. And 
headds: “The rule is the same where the trespass con- 
sisted in breaking the plaintiff’s freehold, and cutting 
and carrying away the trees standing thereon. The trees 
must have been sold by the defendant.”’ 

6 See Willett v. Willett, 3 Watts, 277; Pearsoll v. Chapin, 
44 Penn, St.9; Guthrie v. Wickliffe, 1 A. K. Marsh. 83; 
Faller v. Dusen, 36 Ala. 73; Tucker v. Jewett, 32 Conn. 563; 
Saunders v. Hamilton, 3 Dana, 552; Barlow v. Stalworth, 
27 Geo. 517; Pike v. Bright, 39 Ala, 3829; Emerson v. McNa- 
mara, 41 Me. 565. Compare Bennett v. Francis, 2 B. and P. 
554: Read v. Hutchinson, 3 Camp, 351. 

7 Osborn v, Bell, 5 Denio, 377, per Beardsley, J., 
and adopting the language of Mellen, Ch. J., in 
v. Drinkwater, 5 Greenl. 323. 

8 Jones v. Hoar, 5 Pick. 285; Stearns v. Dillingham, 27 
Vt. 624. But where the defendant has received money by 
means of the trespass, it may be recovered, as we have 
before seen, in this action, See O’Conley v. Natches, 18. 
and M., 31. 

§ Carson River, etc., Co. v. Bassett, 2 Nev. 249. As where 
the defendant has used a private artificial canal, under a 
claim that it is a public highway. Ward v. Warner, 8 
Mich. 508. In this case, Manning, J., intimates an opinion 


Gusting 
ebster 





It seems that an officer who takes goods by color of \ 
awful authority is not liable to the owner inassump- | 
sit before he had sold them and received the price, nor 
afterward, if he has paid over the money in pursu- 
ance of his process before notice of the plaintiff's 
claim,' But an officer who has kept a person in con- 
finement at hard labor, under a void sentence, and 
received personally the benefit of his labor, is liable 
for the value thereof in an action for work and labor.? 

Where an express promise exists, the law will not 
imply a different one; and therefore if one purchases 


| goods upon a condition which he afterward fails t¢ 
| perform, but keeps and converts the goods to his own 


use, the vendor must sue upon the conditional con- 
tract, or in trover. He cannot waive the tort, and sue 
upon an implied contract for goods sold. 

These references will perhaps sufficiently illustrate 
the general current of decision on the subject of 
election of remedies in the case of torts. They 
will perhaps also show that the right to waive a tort, 
and pursue a remedy as upon contract, is not so gene- 
ral as is sometimes supposed. It may be added, how- 
ever, that if, in case of atort, the party wronged elects 
to sue on contract, and fails to establish a valid 
promise, express or implied, he is not bound by that 
election, but may afterward sue for the tort. The 
cases in which infants have obtained property by pur- 
chase, on the false statement that they were of full 
age, and afterward defeated an action on the contract 
of purchase on the ground of infancy, are illustrations 


of this rule.4 


THE LAW OF TRADE-MARKS.* 


It is well settled that a manufacturer may, by pri- 
ority of adoption, or by inventing a new word, secure 
aright of property in certain letters, marks, or sym- 
bols, so as to be entitled to the exclusive use of the 
same to designate the particular property to which it 
is affixed. Amoskeag Company vy. Spear, 2 Sandf. 
599; Clark v. Clark, 25 Barb. 76; Barrows v. Knight. 
6 R. 1.434; Stokes v. Landgraff, 17 Barb. 608; Williams 
v. Johnson, 2 Bosw. 1; Wolf v. Goulard, 18 How. Pr. 
64; Caswell vy. Davis, 35 id. 76; Burnett vy. Phalon, 
9 Bosw. 192. 





that the tort cannot be waived in the case of personal 
property appropriated under an adverse claim, He says: 
“In a case of pure trespass, by which I mean one com- 
mitted without color of right to the property taken, the 
court may well say to the defendant, ‘you shall not 
permitted to defeat the action by showing you took the 
goods without intending to pay for them, or with an 
intention to do a wrong with which the plaintiff, by put- 
ting a more charitable construction on your conduct, hag 
not thought —- to charge you,’ This, I think, is all 
that is meant by wai Hee the trespass and suing for 
goods sold and delivered. There is no objection to sucha 
course, when the trespass is wholly separate from the 
right of property ; but when it is mixed up with the right 
of property, and the question of trespass or no trespass 
depends on that right, and must stand or fall with it, 4 
trespass cannot be waived, because none is admitted; 
and the law will not imply a promise to pay, as defend- 
ant took the goods in hisown + -¥ But this doctrine, 
though receiving some support from Wynne v, Lathan, 6 
Jones, L. 329, is opposed to that of several of the cases 
hereinbefore cited, including that of Fiquet v. Allison, in 
the same court, 12 Mich, 328. 

1 Osborn v, Bell, 5 Denio, 370. 

2 Patterson v. Prior, 18 Ind, 441. 
m, ae v. Smith,1C. M. and R. 315; Allen v. Ford, 19 

ick, 217. 

4 See Badger v. Phinney, 15 Mass. 359; Walker v. Davis, 
1 Gray, 509. 

*Prepared by Daniel Ketchum as a note to Ovales v. 
Holbrook, 2 Sandf. Ch. 586. 
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This right does not depend upon the right of prop- 
erty in the article sold, or in the label; but rests upon 
the prior use and application of the mark in the man- 
ner in which it has been simulated. Coffeen v. Brun- 
ton, 4 McLean, 516; Walton v. Crowley, 3 Blatchf. 
440. 
This right is, also, based upon the principle that a 
party is entitled to the exclusive benefit of the repu- 
tation, which his skill and honesty has given to the 
articles made by him; and the law will not allowa 
person to invade this right, and thereby deceive the 
public by selling as his own that which is another’s. 

It was well said by Chief Justice Duer, in the Amos- 
keag Manufacturing Company v. Spear, that “ the right 
does not become established until the trade-mark be 
so often used, and so long employed, exclusively and 
uninterruptedly, as to create the presumption that 
every body would know and acknowledge that it was 
the distinctive badge of the plaintiff’s ownership, 
and that the use of it by any one must have been 
intended to deceive purchasers. If other persons had 
used it previously, but its use had been discontinued 
so long as to give room for the inference that it had 
been abandoned as an ordinary designation of any 
similar articles, and it was then taken up by a person 
dealing in the article, and used exclusively and unin- 
terruptedly so long as to give rise to the presumption 
that it was universally recognized as the indicia of his 
ownership, his right should be protected as much as 
though it had been used for the first time.” 

A trade-mark consisting of words in common use, 
which indicate merely quality, kind, texture, compo- 
sition or use, will not be protected. Oorwin v. Daly, 
7 Bosw. 222; Stokes v. Landgraff, 17 Barb. 608, and 
the court in Fettridge v. Wells, 4 Abb. Pr. 144, went 
so far as to say that a name can only be protected as a 
trade-mark when it is used to indicate origin or owner- 
ship; never where it is used to designate the article 
itself. This is mere dicta, for the decision was based 
on the express ground that the phrase claimed asa 
trade-mark was intended and calculated to deceive 
the public, and was false and fraudulent. 

Such statements must be received with great cau- 
tion, and no decision can be any broader than the facts 
on which it is based. 

With the single exception of words, which indicate 
quality, kind, texture, composition, or use, a manufac- 
turer can designate his products by any name not 
before used for the same purpose, and by coupling 
with it his own name and address, and by a continued 
use thereof for a trade-mark, acquire a property 
therein, and the exclusive right to its use for such 
purposes, otherwise the entire doctrine of trade-marks 
is a failure, and has no foundation in principle. Mes- 
serole v. Tynberg, 4 Abb. Pr. (N. 8.) 410. 

By far the greater portion of the most valuable 
implements manufactured in this country are known 
almost exclusively by distinctive names; examples 
without number might be multiplied. Of mowers 
and reapers, we have “‘ The Buckeye,” “‘ The Clipper,” 
“The Eagle,’ ‘The Champion.” Of stoves, ‘“ The 
American,” “‘The Oriental,’’ “The Brilliant,” ete. 
The right to manufacture these inventions and im- 
provements is secured for a limited time by patents, 
but the right to use these names to designate the 
machines, etce., must also be secured as trade-marks ; 





and the proprietors must have acquired a right of 
property therein, which will be secure long after the 
patents for the inventions shall have expired. 

They are known to the trade and by consumers 
solely by those distinctive titles ; whatever reputation 
they may have, attaches to the name; and while these 
inventions bear the manufacturer’s name and address, 
the consumer, in making his purchases, is guided 
almost entirely by the reputation attached to the 
name. 

In Wolfe v. Goulard and Burnett v. Phalon, great 
importance seems to have been attached to inventing 
a new word, or adopting a name unknown to any lan- 
guage as a trade-mark. It is difficult to determine on 
what principle a newly coined word has any superi- 
ority over an old word not before used for the same 
purpose. It is the actual use of the word or symbol 
as a trade-mark by the manufacturer upon his wares 
which gives it this character. Messerole v. Tynberg, 
ante, 

Aliens are entitled to the same protection in respect 
to trade-marks as citizens. Taylor v. Carpenter, 11 
Paige, 292; 3 Story C. C. 458; 2 Wood, and Min. 1. 

If the trade-mark is adopted as a part of a scheme 
to deceive the public, it will not be protected. Fet- 
tridge v. Wells, 4 Abb. Pr. 144; Patridge v. Monck, 
How. Court of Appeals Cases, 547 ; Hobbs v. Francais, 
19 How. Pr. 567; Smith v. Woodruff, 48 Barb. 43. 

A party has the right to use his own name in the 
prosecution of a manufacturing business, notwith- 
standing it is the same as that of a rival manufacturer 
in the same business. Fules v. Fales, 3 Abb. Pr. 
(N. S.) 115. 

The right to use a trade-mark on a simulated article 
cannot be transferred so as to entitle the purchaser to 
protection as against those selling the genuine article, 
By granting relief in such a case, the court would be 
aiding to deceive the public. Samuel v. Berger, 24 
Barb. 163. 

What amounts to a violation. —If the trade-mark is 
simulated in such a manner as probably to deceive 
the public, it is a violation which will be restrained at 
once by injunction. Patridge v. Monck, 2 Barb. Ch. 
101; Brooklyn White Lead Co. v. Masury, 25 Barb. 
417; Clark v. Clark, 25 id. 76; Williams v. Johnson, 
2 Bosw. 1; Gillott v. Esterbrook, 47 Barb. 455; Smith 
v. Woodruff, 48 id. 438; Newman vy. Alvord, 49 id. 588; 
Burnett v. Phalon, 9 Bosw. 192; Walton vy. Crowley, 
3 Blatchf. 440. 

Unless the case is so clear that there is no reasona- 
ble doubt in regard to the complainant’s legal rights, 
an injunction will not issue until they are established. 
Spottiswoode v. Clark, ante, 628; Merrimack Oo. v. 
Garner, 4 E. D. Smith, 387. 

Intention to deceive. —It is immaterial whether a 
party intended to violate a trade-mark or not. Actual 
violation is sufficient. Dale v. Smithson, 12 Abb. Pr. 
237; Coffeen v. Brunton, 4 McLean, 516, 

Printing labels.— The printing of spurious labels 
will be restrained, on the ground that this is supply- 
ing the means ofafraud. Farina v. Silverlock, 4 Kay 
and Johns. 650. 

Damages. — Equity will not only prevent the con- 
tinuance of the wrong by injunction, but will refer 
the matter to a proper person to ascertain and report 





THE ALBANY LAW JOURNAL. 


145 





the damages. Taylor v. Carpenter, ante; Upton on 
Trade-Marks, 234. 

An action at law, also, lies for the damages a person 
has sustained by a violation of his trade-mark, and, 
in estimating them, the jury will consider the natural 
consequences of the violation; which will include 
injiry to the plaintiff's character, good-will of his 
business, as well as his damages by loss of sales. 
Taylor v. Carpenter, 2 Wood, and Min. 1. 

Congress, by an act approved July 8, 1870, enacted 
as follows : 

Sec. 77. And be it further enacted, that any person 
or firm domiciled in the United States, and any cor- 
poration created by the authority of the United States, 
or of any state or territory thereof, and any person, 
firm, or corporation resident of, or located in, any for- 
eign country, which, by treaty or convention, affords 
similar privileges to the citizens of the United States, 
and who are entitled to the exclusive use of any law- 
ful trade-mark, or who intend to adopt and use any 
trade-mark for exclusive use within the United States, 
may obtain protection for such lawful trade-mark by 
complying with the following requirements, to wit: 

1, By causing to be recorded in the patent office the 
names of the parties and their residences and place 
of business, who desire the protection of the trade- 
mark. 

2. The class of merchandise, and the particular 
description of goods comprised in such class, by 
which the trade-mark has been, or is intended to be, 
appropriated. 

3. A description of the trade-mark itself, with fac 
simes thereof, and the mode in which it has been, or 
is intended to be, applied and used. 

4. The length of the time, if any, during which the 
trade-mark has been used. 

5. The payment of a fee of twerty-five dollars, in 
the same manner and for the same purpose as the 
fee required for pateuts. 

6. The compliance with such regulations as may be 
prescribed by the commissioner of patents, 

7. The filing of a declaration, under the oath of the 
person, or of some member of the firm or officer of 
the corporation, to the effect that the party claiming 
protection for the trade-mark has a right to the use of 
the same, and that no other person, firm, or corpora- 
tion has the right to such use, either in the identical 
form or having such near resemblance thereto as 
might be calculated to deceive, and that the descrip- 
tion and fac similes presented for record are true 
copies of the tr..ds-mark sought to be protected. 

Sec. 78. And be it further enacted, that such trade- 
mark shall remain in force for thirty years from the 
date of such registration, except in cases where such 
trade-mark is claimed for and applied to articles not 
manufactured in this country, and in which it receives 

protection under the laws of any foreign country for 
ashorter period, in which case it shall cease to have 
any force in this country by virtue of this act at the 
same time that it becomes of no effect elsewhere, and 
during the period that it remains in force it shall en- 
title the person, firm, or corporation registering the 
same to the exclusive use thereof so far as regards the 
description of goods to which it is appropriated, in 
the statement filed under oath as aforesaid, and no 





other person shall lawfully use the same trade-mark, 
or substantially the same, or so near resembling it as 
to be calculated to deceive, upon substantially the 
same description of goods: Provided, that six months 
prior to the expiration of said term of thirty years, 
application may be made for a renewal of such regis- 
tration under regulations to be prescribed by the com- 
missioner of patents, and the fee for such renewal 
shall be the same as for the original registration ; cer- 
tificate of such renewal shall be issued in the same 
manner as for the original registration, and such trade- 
mark shall remain in force for a further term of thirty 
years. And provided further, that nothing in this 
section shall be construed by any court as abridging, 
or in any manner affecting unfavorably the claim of 
any person, firm, corporation, or company to any 
trade-mark after the expiration of the term for which 
such trade-mark was registered. 

Sec. 79. And be it further enacted, that any person 
or corporation who shall reproduce, counterfeit, copy, 
or imitate any such recorded trade-mark, and affix the 
same to goods of substantially the same descriptive 
properties and qualities as those referred to in the 
registration, shall be liable to an action in the case for 
damages for such wrongful use of said trade-mark at 
the suit of the owner thereof, in any court of com- 
petent jurisdiction in the United States, and the party 
aggrieved shall also have his remedy according to the 
course of equity to enjoin the wrongful use of his 
tradeemark and to recover compensation therefor in 
any court having jurisdiction over the person guilty 
of such wrongful use. The commissioner of patents 
shall not receive and record any proposed tradeemark 
which is not and cannot become a lawful trade-mark, 
or which is merely the name of a person, firm, or cor- 
poration only, unaccompanied by a mark sufficient 
to distinguish it from the same name when used by 
other persons, or which is identical with a trade-mark 
appropriate to the same class of merchandise and be- 
longing to a different owner, and already registered 
or received for registration, or which so nearly resem- 
bles such last-mentioned trade-mark as to be likely 
to deceive the public: Provided, that this section 
shall not prevent the registry of any lawful trade- 
mark rightfully used at the time of the passage of this 
act. 

Sec. 80. And be it further enacted, that the time of 
the receipt of any trade-mark at the patent office for 
registration shall be noted and recorded, and copies 
of the trade-mark and of the date of the receipt there- 
of, and of the statement filed therewith, under the 
seal of the patent office, certified by the commissioner, 
shall be evidence in any suit in which such trade- 
mark shall be brought in controversy. 

Sec. 81. And be it further enacted, that the commis- 
sioner of patents is authorized to make rules, regula- 
tions, and prescribed forms for the transfer of the 
right to the use of such trade-marks, conforming as 
nearly as practicable to the requirements of law 
respecting the transfer and transmission of copy- 
rights, 

Sec. 82. And be it further enacted, that any person 
who shall procure the registry of any trade-mark, or 
of himself as the owner thereof, or an entry respect- 
ing a trade-mark in the patent office under this act, 
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by making any false or fraudulent representations or 
declarations, verbally or in writing, or by any fraudu- 
lent means, shall be liable to pay damages in conse- 
quence of any such registry or entry to the person 
injured thereby, to be recovered in an action on the 
case before any court of competent jurisdiction within 
the United States. 

Sec. 83. And be it further enacted, that nothing in 
this act shall prevent, lessen, impeach, or avoid any 
remedy at law or in equity, to which any party 
aggrieved by any wrongful use of any trade-mark 
might have had if this act had not been passed. 

Sec. 84. And be it further enacted, that no action 
shall be maintained under the provisions of this act 
by any person claiming the exclusive right to any 
trade-mark which is used or claimed in any unlawful 
business, or upon any article which is injurious in 
itself, or upon any trade-mark which has been fraud- 
ulently obtained, or which has been formed and used 
with the design of deceiving the public in the pur- 
chase or use of any article of merchandise. 


CURRENT TOPICS. 


The judicial career of Mr. Justice Nelson, of the 
United States supreme court, has been one of unusual 
length, as well as of great honor. He was first ap- 
pointed circuit judge for the sixth circuit in 1823, 
under the second constitution. In 1831 he was pro- 
moted to the supreme bench, and in 1837 was made 
thief justice of the supreme court, which position he 


continued to occupy for eight years. In 1845 he was 
appointed to the United States supreme bench, where 
he has since continued. In 1846 he began to preside 
over the United States circuit court for the second 
(New York) circuit, and from that date until the 
recent act relieving supreme court judges from cir- 
cuit duty, he has continued to administer the affairs 
of that circuit in addition to his duties on the supreme 
bench. 


Mrs. Esther Morris, of South Pass City, Wyoming 
Territory, the first woman justice, writes a letter 
detailing some of her experiences while holding 
that office. She says: “I have assisted in draw- 
ing a grand and petit jury, deposited a ballot, and 
helped canvass the votes after the election, and in 
performing all these duties I do not know as I have 
neglected my family any more than in ordinary 
shopping, and I must admit that I have been better 
paid for the services rendered than for any I have 
ever performed. In some thirty civil actions tried 
before me there has been but one appeal taken, and 
the judgment was affirmed in the court above; and 
in the criminal cases, also, before me there has been 
no call for a jury. My family consists of a husband 
and three sons, all of whom have been more ready to 
assist me in the performance of my official duties 
than in my domestic affairs,”’ 


The opinion of Judge Nelson in the case of Fisk v. 
The Union Pacific Railroad Company, which we print 
elsewhere, decides some important questions with 
regard to the removal of causes from the state courts 





ee 
to the federal courts. The first point is, that, under 
the act of congress of July 27, 1868, providing for the 
removal of causes by defendants, all the defendants 
need not join in the petition; that no notice need be 
given to the plaintiff's solution of the time and place 
of presenting the petition for removal, and that, after 
one or more of the defendants have presented a peti- 
tion for removal, it is not competent for the state court 
to take any proceedings in the cause other than to per- 
fect the removal, as other parties defendant may 
appear and present their petitions. It was also held, 
that the fact that other questions may arise in the 
course of litigation besides those under the acts of 
congress, nor the fact that defendants are joined in 
the suit not within the purview of the act providing 
for removal, cannot withdraw the cause from the 
jurisdiction of the federal courts. 


In referring to the Field-Bowles controversy, the 
Cincinnati Daily Enquirer makes the following com- 
ments: 

“We understand that a letter, numerously signed by 
the bar of Hamilton county, has been sent to David Dud- 
ley Field, Esq., of New York, congratulating and thank- 
ing him for the able defense which he lately made of the 
legal profession in his controversy with Samuel Bowles, 
of the Springfield (Mass.) Republican. The controversy is, 
in fact, the old one, whether a lawyer is morally justifi- 
able in appearing for and defending a cliént, the justice 
of whose claim or defense he may more than question, 
We have no doubt that he is, as every man has a right to 
have his case presented to a court in the best aspect of 
which it willadmit. Not being able to perform it person- 
ally, it is perfectly defensible for him to procure an attor- 
ney who will act as his substitute, and the latter violates 
no moral law or sense of justice in accepting the trust. 
Lawyers are not bound to be judges or jurors, or to 
decline to act professionally for those whom they may 
privately think have not a good cause. They may believe 
that he has not, but, upon a presentation of the whole 
matter in court, they may be mistaken, just as they often 
are when they imagine that he has a good cause. In this 
instance, carried away by a bitter personal quarrel which 
he (Bowles) had with James Fisk, Jr., he assailed Field 
because he acted as Fisk’s legal adviser. The animusand 
motives of Bowles were so plain, that we think Mr. Field 
made a mistake in taking any notice of it. There is not 
the least danger that the people will ever hold the legal 
profession to an accountability for appearing for any 
body who desires to have his legal rights guarded and 
protected in courts of justice. 


In connection with the “scandalous and imperti- 
nent” affidavit of Mr. T. G. Shearman in the case of 
Thompson v. The Erie Railway Company, which we 
published last week, we would call attention to the 
communication of Frank Thompson, Esq., given in 
another part of the paper. For the purpose of remov- 
ing any erroneous impressions that may have been 
derived from our former notice of the affidavit, we 
give the reasons of Judge Rosekrans for withholding 
the affidavit from the records, as set forth in his 
opinion. He says: 

“The affidavit of T. G. Shearman, Esq., the defendant’s 
attorney, made before me on the 17th of November, 1870, 
is also scandalous and impertinent. Itsstatements have 
not the remotest relation to any matter contained in the 
moving papers, or referred to upon the argument. They 
have not the least bearing upon the questions involved 
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in the motion. They are full of venom and malignity. 
They contain a charge of high crime against his adver- 
sary, made under circumstances which gave him no 
opportunity to answer it. The only possible object and 
effect of the introduction of this affidavit is to vilify and 
abuse the plaintiff’s attorney, and the records of the court 
are not to be used for such a purpose. For the reasons 
stated, this affidavit of Mr. Shearman will be kept by the 
clerk from the files of the court, and will not be returned, 
upon appeal, as a part of the papers on this motion, until 
the general term, on the application of the defendant, 
shall order the affidavit to be filed and returned.” 


The affidavit must have been, under the circum- 
stances of the casé, very scandalous and impertinent 
to justify the above language of the learned justice. 


—————————_— 


GENERAL TERM ABSTRACT. 
NEW YORK COMMON PLEAS. 
OPINIONS FILED FEBRUARY 3, 1871. 


ASSIGNMENTS. See Costs. 
BAILMENT. 


1. Early in May, 1868, the plaintiff sent a quantity of 
merchandise to the defendants, who are auctioneers and 
commission merchants in New York city, with instruc- 
tions to sell on his account, During that month, the 
defendants sold all the merchandise, and delivered to 
plaintiff an account of sales thereof, by which they 
acknowledged themselves indebted to the plaintiff in 
the sum of $1,967.45. Subsequently to the sale of the 
property, the sheriff attached the proceeds of all property 
consigne: by the plaintiff to the defendants as the prop- 
erty of one Arnstein, a non-resident, in a certain suit 


pending against Arnstein in the supreme court. In this 
last action judgment was recovered against Arnstein, 


and execution issued. In August, on the order of Justice 
Barnard, the defendant, Kobbe, appeared and was ex- 
amined, and subsequently an order was made by the 
same justice directing defendants to pay over to plaint- 
iffs in the suit against Arnstein the said sum of $1,967.45, 
in their hands attached as above, to be applied on the 
judgment. In obedience to said order, defendants paid 
over said money prior to the time when this action was 
commenced, The court below directed the jury to finda 
verdict for the plaintiff for the whole amount. Defend- 
ants appeal. Held, that it was beyond the power of the 
justice to make the order, and the payment made by 
defendants in obedience thereto does not constitute a 
defense to plaintiff's right of recovery. To warrant the 
issuing of the orders authorized by sections 294 and 297 
of the code, ig must be admitted or conceded that the 
money or other property, in reality, belongs to the judg- 
ment-debtor. Section 299 was designed to restrict the 
power of the judge to such cases. Whenever it appears 
that the debtor’s right to the property is disputed, the 
conflicting claims can only be determined in an action 
brought for the recovery thereof by a receiver appointed 
for that purpose. Judgment affirmed. Barnard vy, Kobbe 
eal. Opinion by Loew, J. 

2. Though the general rule unquestionably is, that a 
bailee or consignee cannot controvert or dispute the title 
of his bailor or consignor, there are several exceptions, 
and one of these permits the bailee to show, in defense to 
an action by the bailor, that the goods were seized under 
judicial process, duly and regularly issued. Ib. 

COMMON CARRIERS, 

1. Liability for negligence in collecting draft intrusted to 
them for collecting. — Appeal from a judgment against the 
defendants. 

On December 26, 1868, the plaintiffs drew a draft on D, 
Wolf, of Memphis, Tenn., payable at sight to the order 
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of the Adams’ Express Company, and on the same day 
delivered the draft to that company for collection. On 
February 27, 1867, the plaintiffs wrote to the defendants, to 
the effect that they had not received the proceeds of said 
draft, and that if they suffered any loss by reason of the 
defendants or their agents, they would hold them respon- 
sible. On March 9, 1867, the original draft was returned 
to the defendants, with a note written by the agent of the 
Southern Express Company, the agents of the defendants, 
which read as follows: “‘D. Wolf has been sick for some 
time. Draft presented a number of times; promised to 
pay ‘soon.’ On last presentation, Mr. W. was found to 
have failed in business, and says it is impossible for him 
to pay.” On the trial, a clerk of defendants’ testified that 
between the time when he left the draft with defendants 
and the time when the same was returned to the plaint- 
iffs he called a number of times at defendants’ office, and 
inquired about the draft or the money, but was always 
informed that they had not heard from it, and that they 
would write to their agents in Memphis. This was con- 
tradicted by defendants’ evidence. The court instructed 
the jury, that if they believed the testimony of plaintiffs’ 
clerk, plaintiffs would be entitled to recover the full 
amount of the draft. To this charge defendants’ counsel 
excepted, as, also, to the refusal of the court to charge, 
that upon the evidence plaintiffs were entitled to recover 
only nominal damages. Held, that the defendants should, 
at least, have given due notice to the plaintiffs of the non- 
payment of the draft, and not having done so, they must 
be held liable for all the damages sustained by plaintiffs by 
reason of their negligence. Before plaintiffs can recover, 
however, more than mere nominal damages, they must 
show that they could, in all probability, have collected 
the amount of the draft, or some part thereof, from the 
drawee, if they had received the notice of non-payment 
which the defendants’ duty required themtogive. There 
is no evidence to show that payment of the draft could 
have been obtained, in any way, between the time when 
it was first presented for payment and the time the plaint- 
iffs-were notified of its non-payment. The jury should 
have been charged, that, upon the evidence, plaintiffs 
were only entitled to nominal damages; or, at least, they 
should have been told to find only such damages as they 
should, from the evidence, believe it probable that the 
plaintiffs might have sustained, by reason of the delay 
of defendants in notifying them of the non-payment of 
the draft. Judgment reversed, and new trial ordered. 
Lienau v. Dinsmore, Pres’t Adams’ Express Company. Opin- 
ion by Loew, J. 

2. Semble.— An express company may be deemed a 
common carrier, and, like the latter, may restrict or 
limit their liability by express contract; but it may well 
be doubted whether they can do so by a mere printed 
notice or condition on the receipt, which the party 
employing them may or may not have seen. Ib, 


Costs. 

Right to set off judgment for costs. — Appeal from an order 
made at special term. The defendant made a motion at 
special term for leave to file and serve an amended 
answer. This motion was granted upon the payment by 
defendant to plaintiff of the sum of $50 for term fees, and 
$10 costs of opposing the motion, Subsequently a motion 
was made by defendant to set off a certain judgment for 
costs recovered by him against the plaintiff herein in the 
supreme court, and entered in the clerk’s office, or so 
much thereof as might be necessary, against the costs 
awarded to the plaintiff herein @as above mentioned. 
This motion was also granted, and from the order entered 
thereon this appeal is taken. The plaintiff’s attorney 
herein resisted the motion, on the ground that the costs 
in question belonged to him, and not to his client, and 
that, consequently, the judgment referred to could not 
be set off against them. It appeared from the affidavit 
of plaintiff’s attorney, that ali the costs to which plaint- 
iff was or might be entitled had been duly assigned to 
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him prior to the entry of the judgment. Held, that not 
only had plaintiff's attorney an equitable lien upon 
these costs, which had been acquired through his exer- 
tions. but that he was actually the owner by this assign- 
ment. The fact that these costs had not accrued when 
the assignment was made does not invalidate it. It 
would have been more satisfactory if the facts and cir- 
cumstances of the assignment had appeared, but as the 
affirmation of the attorney that the costs were duly 
assigned to him were not denied, nor the good faith of 
the assignment questioned, proof on that point is suffi- 
cient. Order appealed from reversed, with leave to 
defendant to review his motion at special term, when 
the bona jides of assignment may be determined. Bur- 
stenbinder v. Daveau, Opinion by Loew, J. 

2. Assignment of judgment in expectancy. — A party may 
assign a judgment claim, or thing in expectancy, and if 
the transaction is a bona fide one, and is not otherwise 
unlawful, the courts will uphold it, and a judgment sub- 
sequently recovered against the assignor cannot be set 
off against or affect the judgment claim or thing assigued. 
Ib. 

8. The fact of an assignment must be clearly shown. If 
in writing, the writing should be produced, or its non- 
production accounted for. If it were oral, then the facts 
and circumstances must be set forth, that the court may 
know whether what accrued amounted to an assign- 
ment, or not. Upon the motion, there was nothing but 
the statement of the attorney’s conclusion, that the costs 
in the action were assigned to him before the recovery of 
the judgment in the supreme court. This will not suffice. 
The right to set off cross demands, where they are ascer- 
tained and determined, as in case of the recovery of a 
judgment, presents so strong an equity, that the attor- 
ney’s lien for costs is subordinate to it. Ib. Dissenting 
opinion of Daly, C. J, 


JUDGMENT. 


Form of judgment, — The referee states the whole amount 
of the account as $2,035.30, one-half of which presump- 
tively belonged to plaintiff. The defendant had paid him 
$500 on account, leaving in his hands due plaintiff, but 
Subject to a final account between them, $517.65. Some 
moneys had been collected and paid into the trust com- 
pany to the credit of the cause. Held, that the judgment 
ought to have jirst ordered payment to plaintiff of one- 
half of the amount deposited to the credit of the action, 
and its accumulations of interest; second, the payment 
out of the other half to plaintiff of $517.65, and interest, 
and the costs of this action, if sufficient for that purpose; 
and, if insufficient, that the plaintiff have execution 
against the defendant for the deficiency. Harrison v. 
Hidlitz, Opinion by Robinson, J. 


Also, see Costs. 


FIRST DEPARTMENT. 


SuPREME CouRT— OPINIONS DELIVERED 
FEBRUARY 15, 1871. 


EVIDENCE. See Homicide, 


HOMICIDE, 


. The Kiernan homicide. On the night of May 24, 1869, 
John Purcell shot and killed William Kiernan, with a 
single-barreled pistol, upon the sidewalk, in Sheriff 
street, in New York city. Purcell was tried in the court 
of general sessions, in February, 1870, and was convicted 
of murder in the first degree, with a recommendation to 
mercy. The testimony at the trial is sufficiently stated 
in the opinion of the court. The case now comes before 
the court, on motion for a new trial, on a writ of error. 
There are two grounds on which a reversion of the judg- 
ment is asked: Ist. Evidence insufficient to justify the 
verdict. 2d. Errors in the charge tothe jury. Held, that 
the evidence in the case, on the part of the people, estab- 





lishes, conclusively, the killing of the deceased, by the 
prisoner, with a pistol, and that such homicide took place 
while the deceased was engaged in an affray with q 
brother of the prisoner, and had struck the brother 
several times. The deceased had no weapon in his hands 
at the time. The killing took place after a bystander had 
pulled the deceased from the brother. At the time of the 
firing the prisoner declared ** he would get hung for some. 
body,” and turned round and shot the deceased. Before the 
deceased struck the brother of the prisoner, the brother 
took off his coat and offered to fight the deceased, who 
thereupon struck him several times. There was evidence 
that the deceased had, also, struck the prisoner. As the 
deceased fell, the prisoner ran away, followed by some 
of the bystanders. He ran to the station-house, when 
some one said he had shot a man. The sergeant asked 
him if he had, and he said: “Yes.” On being asked ifhe 
had killed him, he said: “If I did not I intended to; he 
licked me and my brother.” On being told that the man 
was dead, the prisoner said he was glad of it, he “ could 
catch a rope and swing as good as any young fellow.” 

The evidence on the part of the defense showed that 
the prisoner did not begin the affray, but that the 
deceased was the aggressor; and that he proposed a fight 
between the brother of the prisoner and a third person; 
and, on the prisoner’s refusal to allow his brother to fight, 
the deceased assaulted the prisoner, striking him five or 
six blows, and causing blood to flow on his shirt; he also 
called him names, knocked him down and kicked him, 
and also knocked down the brother of the prisoner, and 
kicked him, saying he “ would kill the two of them.” It 
was while the brother was lying on the floor that the 
pistol was fired. 

Itis evident, from the testimony of all the witnesses, that 
the witness as for the prosecution did not see any thing 
previous to the time when the brother and the deceased 
were quarreling, and the deceased struck him, The mat- 
ters related by the witnesses for the defense show that the 
atiack on the prisoner had taken place before the arrival 
of either of the witnesses for the prosecution. It is dif- 
ficult to discover from this evidence, laying aside the 
declarations of the prisoner after the shooting, any thing 
like premeditation. They did not expect to meet, there 
was no quarrel previous to that meeting, and this assault 
was made by the deceased before any thing was done by 
the prisoner. The expressions made immediately after 
the killing, that it was intended, and he meant to kiil 
him, and that he was glad that he had killed him, were 
made under the excitement caused by the assault on him 
and his brother made by the deceased, and of themselves 
hardly justify the presumption that the killing was a 
premeditated act. It seems rather to be a killing in the 
heat of passion, and without premeditation, properly 
classed as one of the degrees of manslaughter, because it 
wants the evidence of premeditation to eonstitute mar- 
der, 

I am aware that the learned recorder submitted to 
the jury this question of intent. and that it was charged 
on this subject there was no passion, but our duty is not 
only the review the errors of law under the act of 1855, 
but to order a new trial if the verdict against the pris- 
oner was against the weight of evidence, or if justice 
requires a new trial. 

Where the only evidence for the people is from wit- 
nesses who only saw part of the transaction, and the tes- 
timony for the defense declares an aggravated assault 
which would fully warrant the conclusion that the whole 
of what took place was the result of that affray, and that 
the homicide was committed in the heat of passion, the 
verdict finding the prisoner guilty of murder does not 
seem fully to be in accordance with the weight of evi- 
dence. It was urged that the facts showed a case in which 
the killing was justifiable, or at least excusable. I think 
not. Although it must have been produced by the con- 


flict and result from sudden passion then exhibited, there 
does not appear to have been any ground for the prisoner 
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to fear some great personal injury, and that the danger 
of its being accomplished was imminent. 

It is also urged upon this appeal that there was error in 
not telling the jury what these grades of crime were 
between murder in the first degree and manslaughter in 
the third degree. The jury were told, if they had a rea- 
sonable doubt as to the prisoner’s guilt of the crime of 
murder in the first degree, they could find him guilty of 
manslaughter in the third degree, provided the evidence 
should have satisfied them, beyond all reasonable doubt, 
that he was guilty of that specific crime, and that crime 
only. If there was any doubt as to the evidence being 
sufficient to convict of manslaughter in the third degree, 
a different question would be presented in case of convic- 
tion for that offense. But where the conviction was for 
the murder, it could have no influence on the verdict, 
whether all the degrees of manslaughter were or were 
not explained. 

The charge upon the question of good character was 
also excepted to. The jury was instructed that good 
character was always a proper subject for the considera- 
tion of the jury —that it may. be taken into considera- 
tion in a case where full proof of guilt exists, and may 
of itself generate a doubt in the minds of the jury. To 
this extent there is nothing in the charge that is incon- 
sistent with the late decision of the court of appeals in 
Remsen et al. v. The People. 
“that good character is always to be considered by the 
jury. It will sometimes cause a doubt where the evi- 
dence is positive as to the guilt; and the charge in this 
case, as above quoted, does not substantially differ from 
the rule laid down by Judge Allen in the former case. 
The subsequent remark, however, “that where a clear 
ease of guilt is made out on the proof, the evidence of 
good character is of comparatively little importance,” 
cannot be held to be in accordance with the decision 
above referred to. It has the effect of taking from the 
jury the right which belongs to them to give the evi- 
dence of good character as much consideration as the 
jury think it deserves, even if it should lead to an 
acquittal; the instruction that it was of little avail in 
acertain state of facts was directing the jury that they 
should give it little consideration. This differs only in 
form from the instruction that it was of no avail. The 
form of both was to control the jury as to the effect they 
should give to such evidence; but the evidence in the 
ease did not call for any instruction upon the subject of 
good character. There was none proven. All the evi- 
dence relating to such subject was that Tracy, his em- 
ployer, testified: **He did not know that the prisoner 
had been in any difficulty before that; he never knew 
him to be in any thing of a bad character before.” There 
was no proof of good character. In fact, the witness was 
not asked whether he knew his general character. The 
mere fact that Tracy did not know any thing of a bad 
sharacter may have been true, and yet he night have tes- 
lifled as to his reputation as to character that he had 
heard from those who knew him. Unless that was evi- 
dence on the subject to go to the jury, such instructions 
became useless, This was held in the case of O' Brien v. 
The People, 36 N. Y., where an error upon the matter of 
which there was not sufficient proof was held to be 
immaterial; and while, therefore, we are of opinion that 
there was no error of law committed on the trial calling 
for areversal of this judgment, we think the evidence 
did not warrant the verdict of the jury, but that homi- 
cide was committed during the heat of passion, without 
premeditation, and constituted the offense of man- 
slaughter, and not murder. Judgment reversed and new 
trial ordered. Purcell v. People. Opinion by Ingraham, 
P. J. 


MURDER. See Homicide. 


PRINCIPAL AND AGENT. 
Appeal from judgment against plaintiffs.—The plaintiffs 





The judge in that case says, | 





defendants. The first order was to purchase Oolong teas 
at a limited price. If desirable purchases of this kind of 
tea could not be made, the order authorized the purchase 
of fine Mayune teas within certain limits as to quality 
and price. This was in May, 1865, but not received till 
some time thereafter; when the date of the credit was to 
expire July Ist, although afterward extended to Septem- 
ber Ist, while on the 6th of June, a letter was sent author- 
izing the first credit not used to be applied for joint 
account. In December, 1866, after stating the quality and 
price of silks, the plaintiffs say, ‘‘The selection of silks 
and tea we leave to your discretion.” In May, 1865, 
defendants were authorized to ship other grades at their 
discretion, which they might consider equally desirable 
for this market. Held, that the defendants were vested 
with such a discretion in making purchases, both of silks 
and teas, as not to make them liable for not purchasing 
without more proof than the mere fact that some pur- 
chases were made during the time by other dealers 
within the limits named. Under such instructions as 
were given to the defendants it must appear that they 
not only could have purchased, but that the knowledge 
of the opportunities of making the purchases was 
brought home to defendants, and that their omission to 
do so was willful, and not the result of an ordinary 
degree of discretion and prudence on their part. Judg- 
ment affirmed. Heineman etal. v. Heard et al. Opinion 
by Ingraham, P. J. 


SURETIES. See Usury. 


USURY. 


1, Appeal from an order overruling danurrer.— The com- 
plaint in this case alleges that the firm of Freeman & 
Son requested the plaintiff to aid and assist them in pro- 
curing a loan from the defendant Belden, and offered 
plaintiff as security a chattel mortgage. 

That the plaintiff agreed to aid, assist and unite with 
the firm in procuring such loan, and the defendant agreed 
to make the loan on receiving the note of Freeman & Son, 
indorsed by plaintiff. 

That, for the purpose of procuring the loan, and at the 
request of Belden, the plaintiff indorsed the note and 
the loan was made, and that the note was made on ah 
usurious agreement. 

The plaintiff asks for relief in equity, directing th 
note be adjudged void, ‘ 

It is claimed that the plaintiff was only a surety, and 
that as such he cannot maintain this action. — ; 

Held, that, as complaint contains the averment that 
the plaintiff united in procuring the loan with the firm 
of Freeman & Son, and that for the purpose of procuring 
the loan the plaintiffand Freeman & Son, gave the note 
in this form at request of defendant Belden, whatever 
might be the conclusion as to the right of a mere surety, 
this case shows the plaintiff to be a party to procuring 
the loan, and therefore entitled to this remedy as a bor- 
rower within the meaning of the statute. The form in 
which the parties completed the securities to the de- 
fendant on procuring the loan would be immaterial, 
as it was so done at the request of the lender of the 
money. Demurrer was properly overruled, Judgment 
affirmed. Allerton vy. Belden et al. Opinion by Ingra- 
ham, P. J. 

2. Right of surety to plead usury.— There can be no doubt 
that the surety as well as the principal may set up the 
defense of usury in an action upon a note, and as such 
he is entitled to the same remedies as the principal 
debtor, unless the act of 1887, by the term “ borrower” in- 
tended to exclude the surety. Whether he is a borrower 
within the meaning of the statute cannot be considered 
as settled. Prince v. Striker, 7 Paige, 602; Livingston v. 
Haines, 11 Wend. 336; and Vilas v. Jones, 1N. Y. 274,—cuses 


sent certain orders to purchase teas and silks to the | under the statute — reviewed. Ib. 
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FOURTH DEPARTMENT. 


SuPREME CouRT— NOVEMBER AND DECEMBER 
TERMS. 


ACTION. See Parties. 


COMPULSORY REFERENCE. 


On a motion to change the place of trial, the court said 
that it was for the interests of the parties that the cause 
be referred, and that unless the moving counsel would 
consent to a reference the motion would be denied; there- 
upon the counsel assented to the reference, and it was 
ordered accordingly. On appeal the order was reversed, 
Tigany v. Lord, Opinion by Mullin, P. J. 


CONDITIONAL DEVISE. 


Condition in restraint of marriage.—Action of ejectment 
to recover land. The plaintiff claimed title under the 
will of her late husband, whereby the premises in ques- 
tion were devised to her “ for and during her natural life, 
and so long as she shall remain my widow.” The willalso 
contained a devise over after the wife’s death or her 
ceasing to be testator’s widow. The widow afterward 
married, but claimed a life estate in the premises, on the 
ground that the limitation of the estate during widow- 
hood was void, as being in restraint of marriage. Held, 
that the limitation was valid, and that the plaintiff could 
not recover. Dennis v. Pettibone. Opinion by Mullin, P. J. 


CONSIDERATION. See Guaranty. 
DEVISE. See Conditional Devise. 


GUARANTY, 


Consideration for to be proved.— Action on a guaranty 
indorsed on a promissory note in these words: “I guar- 
anty the payment on within note.” The consideration 
of the guaranty was not proved on the trial. Held, that 
though, by ch. 464 of the laws of 1863, it is no longer 
necessary to express the consideration in a contract of the 
kind, yet such consideration must be proved. The alter- 
ation in the statute does not alter the law as to the neces- 
sity of proof of a consideration in cases where one is not 
presumed, Patchen vy. Brown. Opinion by Mullin, P. J. 


JURY. 


1. Effect of act of 1870 onthe revised statutes: what disquali- 
fies jurors in criminal cases.— The object to be attained by 
§ 3,2 R.S. 733, is to obtain talesmen, that is, persons to 
serve as jurors on the trial of a particular case; while 
the object of ch. 409 of the laws of 1870, is to obtain per- 
manent jurors, and, these objects being essentially differ- 
ent, there is no conflict between the provisions of the two 
statutes, and therefore no repeal of the former by impli- 
cation. People vy. Mullin. Opinion by Mullin, P. J. 

2. An opinion which disqualifies a juror is one that is 
absolute, unconditional, definite and settled, in distine- 
tion from one which is hypothetical, conditional, indef- 
inite, and uncertain. Ib. 

3. Where a person, called as a juror in a criminal case, 
testified, after challenge, that he had formed an opinion, 
having read an account of the transaction ina newspaper, 
and he guessed he had expressed it; and it existed in his 
mind at the time of the trial, and would require evidence 
to remove; but on cross-examination he testified, that 
he was in the habit of reading newspapers, and if the 
papers told the truth in reference to the transactions, he 
had formed an opinion on it; and this was as far as he 
had gone, and that he would not be governed, as a juror, 
by any thing but the evidence; that he had not formed 
any opinion as to whether the prisoner was or was not 
guilty,—Held, that such person was not disqualified to act 
asajuror. Ib 

4. Another person, called as a juror, testified, that he 
had read about the killing in a newspaper, and had 








formed an opinion as to the guilt or innocence of the 
accused; that it had never been altered, and would 
require evidence to remove; and on cross-examination, 
he testified, that if he sat on a jury he would try to be 
governed by the evidence, but he would have a little prej- 
udice; that he meant by his answer that he read the 
evidence at the time in a newspaper, and, assuming the 
account to be true, he had formed an opinion; that the 
opinion thus formed would not affect his mind in deter- 
mining the case by the evidence. Held, that such person 
was disqualified to act as a juror, and that his reception 
at the trial as a juror was error, for which the judgment 
must be reversed. Ib. . 


guRY. See Summary Proceedings. 
LANDLORD AND TENANT. See Summary Proceedings; Lease, 


LEASE. 


Covenant in: to assign.— A., who had a long lease of a 
store in which he was carrying on his business, sublet a 
part of said store to plaintiff, and covenanted that in case 
hesold the lease plaintiff should have the first privilege to 
take it, on the same terms as would be agreed for it with 
any other party. Plaintiff took possession under his 
lease, and afterward continued in possession. A., after- 
ward, and without the knowledge or consent of plaintiff, 
sold the lease and his stock of goods to defendant. Inan 
action to compel an assignment of the lease, — Held, 
1. That plaintiff’s possession of the part of the store 
under his sublease was notice to the defendant, not only 
that plaintiff was in as tenant, but of all the terms and 
conditions of the lease. 2. No price being fixed for the 
lease, or mode provided for ascertaining its value, the 
terms of the contract are too indefinite to entitle the 
plaintiff to recover. Judgment for defendant affirmed, 
Burke v. Martin. Opinion by Mullin, P. J. 


MUNICIPAL CORPORATION. See Streets, 
NEGLIGENCE. See Purties. 


PARTIES, 


1. In action for damages occasioned by negligence of crew: 
when owner and not charterer liable.—This action was 
brought to recover damages sustained by the plaintiff by 
reason of the loss of his canal boat on the Hudson river, 
through the negligence of defendant’s servants, while 
such canal boat was being towed to New York by “The 
Alice Price,” a towing steamer alleged to belong to de- 
fendants. On the trial these facts appeared: The “Alice 
Price”’ was owned by the Neversink Steamboat Com- 
pany; that, while one of the defendants was the agent 
thereof, and that he, with the president, hired the crew, 
furnished supplies, and entered into the contract with 
the defendant Torrey to run said boat during the fall of 
1860 in the business of towing canal boats, etc., to collect 
the towage, and to pay for the use of the boat $400 for the 
round trip; the moneys received were deposited in the 
bank to White’s credit, but that it belonged to the steam- 
boat company. Held, that the steamboat company, and 
not the defendants, were the parties liable to an action 
of the kind. Bissell vy. Torrey and another. Opinion by 
Mullin, P. J. 

2. If the owner of a boat or vessel employs the crew 
and runs the vessel, he is liable for any negligence or 
mismanagement by which injury is done. - If he charters 
her to another, and that other employs the crew and 
controls the vessel, the latter is liable; but if the owner 
charters her to another, and yetemploys the crew and 
controls the vessel, he and not the charterer is responsi- 
ble for injury caused by the negligence or other miscon- 
duct of the crew. Ib. 


PARTNERSHIP. 


Application of partnership property to pay individual debts: 
when not fraudulent in law. —So long as a partnership is 
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solvent any member thereof may, with the consent of 
his copartner, apply his share of the firm property, or 
the proceeds thereof, to the payment of his individual 
debts, or to his own use in preference to the firm creditors. 
Such application is not fraudulent in law. But if the 
copartnership is insolvent, the creditorsof the firm may 
assail the appropriation of the joint property to the use 
of the individual partner as a fraunduponthem, Menagh 
y. Whitwel. Opinion by Mullin, P. J. 


REFERENCE. See Compulsory Reference. 


STREETS. 


The common council of a city has no power to permit 
a person or corporation to permanently obstruct a street, 
as, for instance, to build a fence or gate across it. Such 
obstruction is a nuisance which the legislature alone can 
legalize. The New York Central and Hudson River Railroad 
Co. v. The City of Utica. Opinion by Mullin, P. J. 


SUMMARY PROCEEDINGS. 


1. When the relation of landlord and tenant exists : jury in 
such proceedings: right to peremptory challenge.—In pro- 
ceedings to remove a tenant on the ground that he held 
over after the expiration of his lease, the defendant 
alleged that the relations of landlord and tenant did not 
exist. It appeared that the defendant held under an 
instrument signed by the parties, in which it was ex- 
pressed, that, in consideration of the rents and covenants 
therein expressed, the plaintiff demised and leased to the 
defendant the premises in question, ete., and the defend- 
ant agreed to pay for the use of the premises the rent of 
one-half the proceeds of the dairy, etc., to be divided, ete. 
Held, that the parties were not tenants in common, but 
sustained the relation of landlord and tenant. Robertsv. 
Cone. Opinion by Mullin, P. J. 

2. The clause of the constitution which declares that 
trial by jury in all cases in which it has been heretofore 
used shall remain inviolate forever, does not apply to 
special proceedings, such as those for the removal of ten- 
ants, and the statute providing for a jury of six men is, 
therefore, constitutional. Ib. 

3. The right of peremptory challenge does not exist in 
summary proceedings. Ib. 





DIGEST OF RECENT AMERICAN DECISIONS.* 
SUPREME COURT OF IOWA. 


BOUNTY. 


1. Who entitled to: evidence.— That a soldier would have 
enlisted in the service of the United States without the 
inducement of a bounty offered by a county to all who 
should volunteer therefrom, constitutes no defense to a 
recovery in an action therefor against the county, and 
evidence to that effect is, therefore, inadmissible in such 
action. Keough v Scott County. 

2. Evidence: declarations.—In an action to recover a 
bounty offered by certain resolutions of the board of 
the supervisors of a county, to persons volunteering in 
the military service, the declarations of one of a commit- 
tee appointed by the board respecting such bounty, made 
while acting as such, are admissible against the county 
for the purpose of showing the action of such committee, 
although such declarations were after the enlistment in 
question. Ib. 

3. Offer by supervisors. —The board of supervisors of Scott 
county passed resolutions offering a bounty to volun- 
teers, and appointing a committee to act in the premises, 
who were directed not to pay any bounty to any volun- 
teer for any precinct or sub-district of the county after 
its quota under a certain call for troops had been filled. 
Held, that a person enlisting would be entitled to the 





*From the Western Jurist. 





bounty offered, though it should afterward turn out that 
no quota was in fact due from thecounty at the time of 
his enlistment, if the committee, thus appointed, had 
determined or believed that there was a deficiency, and 
were proceeding upon that hypothesis. Ib, 


CERTIORARI, 


1. What errors will be considered. —In a certiorari pro- 
ceeding the court will not consider errors or irregularities 
relating to or dependent upon facts not stated in the peti- 
tion. Nor will allegations without a return to sustain 
them afford a ground for interference. Hverett v. The 
Cedar Rapids & M. R R. Co. 

2. Right of way assessment.—It was accordingly held, 
that a proceeding to appropriate the right of way to a 
railroad company through certain lands alleged to belong 
to an unknown non-resident, which was regular upon 
its face, would not be set aside or interfered with upon 
the mere allegations of the petition in a certiorari pro- 
ceeding, that the owner was known, not notified, ete., 
when such allegations were not supported by the return 
to the writ, nor by any proof contained in the record, Ib. 


CONSTITUTIONAL LAW. 


1. Taxation: of express and telegraph companies. — Chap- 
ter 180, laws of the tenth general assembly, providing for 
the taxation of express and telegraph companies, is not 
in conflict with article 8, section 2, of our state constitu- 
tion, which declares that “the property of all corpora- 
tions for pecuniary profit shall be subject to taxation, the 
same as that of individuals, as by the terms of the act the 
property made subject to taxation is made liable to the 
same tax whether it belongs to a body corporate, to a 
company, or individuals. United States Express Co. v. 
Ellyson. 

2. Local and special laws.— Nor is said act in conflict 
with article 3, section 30, of the constitution, as being 
either a local or special law within the meaning of the 
constitutional inhibition; nor with article 1, section 6, 
of the bill of rights, as not being a law of uniform opera- 
tion, or one granting the same privileges, or imposing 
the same burdens equally to and upon all citizens. Ib. 

3. The actin question is, in effect, but an amendment 
to our general revenue law, and simply prescribes the 
method whereby the amount of taxable personal estate 
or moneys and credits of express and telegraph compa- 
nies shall be ascertained. Ib. 

4. Double taxation. — Neither is said act open to the objec- 
tion that it provides for double taxation. But it seems 
that if it did thus provide, it would not necessarily, under 
our constitution, be thereby rendered invalid; though it 
would be deemed so unjust as to excite the disfavor of 
courts. Ib. 

5. Commerce between the states: taxation.— Nor is said act 
invalid on the ground, that, as express companies are 
engaged in, and are a means of, foreign commerce, it 
infringes upon the right of congress under the federal 
constitution (article 1, section 8), to regulate eommerce 
with foreign nations, and among the several states, Ib. 

6. While a business constituting commerce between the 
several states cannot itself be taxed or interfered with 
by state authority, the property of the citizen invested 
therein may be, Ib. 

7. Tax on income. —The act in question is not objection- 
able on the ground that it imposes a tax, not upon prop- 
erty, but upon incomes, and to which express and tele- 
graph companies are subjected, and from which other 
corporations are exempted. Ib. 


CONTRACT. 


1. By school directors : powers of directors to bind district. — 
The school directors of a district township have no power 
to bind the district in a contract for the purchase of school 
apparatus, unless authorized thereto by a vote of the 
electors. Manning v. The District Township of Van Buren, 
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2. Ratification.— Having no power to bind the district 
by an express contract, the directors cannot, by any act 
of theirs, raise an implied contract, nor ratify the express 
one. Ib. 

8. Illegal contracts: compounding felony.— A contract for 
the compromise or compounding of a felony is illegal, 
and the parties thereto, being in pari delictu, the law will 
not afford affirmative relief to either, but leave them as 
it found them, Allison v. Hess. 


CONVEYANCE. 


1. Parol dition: evid: —It is not competent to 
ingraft a condition upon adeed absolute in form by parol 
testimony. Marshall County High School Co. v. The Iowa 
Evangelical Synod. 

2. Technical defects: equity: estoppel. — Where the stock- 
holders of a company, at one of their meetings, passed a 
resolution authorizing the sale or disposition of certain 
real estate held by it to the defendant, and a conveyance 
thereof was afterward accordingly executed and deliv- 
ered to him by the president and secretary of the com- 
pany, of which the stockholders had knowlege, and which 
was acquiesced in by them for several years, it was held, 
under the circumstances of the present case, that the 
company were not entitled to a decree in equity (what- 
ever its right might be in an action of ejectment), re- 
investing it with the title to the property, on the ground 
that the president and secretary were not specially au- 
thorized or empowered to execute the conveyance. Ib, 

3. Vendor and vendee:; failure of title: measure of dam- 
ages. — Where a vendee, holding a contract for the con- 
veyance of real estate, pays a part of the purchase-money, 
and enters into possession of the premises under the 
vendor, and it is afterward ascertained that the title of 
the latter is defective, and the vendee buys in the out- 
standing paramount title, the measure of damages in an 
action by him against the vendor is the same as it would 
have been had a warranty deed been executed by the lat- 
ter to the vendee instead of the contract or title bond. 
Baker v. Corbett, 

4. Nor would the rule be changed by the fact that the 
vendor or his representative refused to execute a war- 
ranty deed when demanded by the vendee, and tendered 
instead a quit-claim. Ib. 

5. Effect of judgment in partition. — A judgment in parti- 
tion, settling and confirming the shares and interests of 
the parties, is equivalent to a conveyance, and is to be 
construed by precisely the same rules that apply to ordi- 
nary conveyances. Hoffman vy. Sligers. 

6. Joint tenants and in entirety. — Under our law joint ten- 
ancies and in entirety are not favored, and a conveyance 
to two or more persons in their own right creates a ten- 
ancy in common, unless acontrary intent is expressed. Ib, 

7. Husband and wife. — And this rule, under our statute, 
applies to a conveyance, whether by judgment or deed, 
vesting the estate in a husband and wife jointly. Ib. 

8. It was accordingly held, under a judgment in parti- 
tion settling and confirming shares of real estate in a 
husband and wife, that a tenancy in common was cre- 
ated, Ib. 





CRIMINAL LAW. 


1. Rape.—In a prosecution for rape, it is not necessary 
to establish the non-consent or force by proof of the out- 
cries of the female, nor by her, or any one else, the fact 
of an actual struggle; nor is the state bound to show 
actual penetration by the prosecutrix herself, but the 
jury, taking all the facts and circumstances into consid- 
eration, may say from them whether the requisite facts 
are shown beyond such doubt as to warranta conviction. 
The State v. Farr. 

2. Prisoner's knowledge of prosecutriz’s imbecility. —So, too, 
if the prosecutrix was idiotic and unable to talk intelli- 
gibly, the jury might infer that the prisoner could and 
did know her condition from meeting and talking with 
her awhile before making the assault. Ib. 








8. Imbecility of prosecutrix. — In a prosecution for rape, it 
may be properly held, without resistance on the part of 
the female being shown, that the force used by the pris- 
oner to effectuate his purpose was against her will, when 
it is shown that she is idiotic or of imbecile mind, and 
there is nothing to indicate that she desired or consented 
to the sexual connection. Ib. 

4. When, in a prosecution of this character, the imbe- 
cility of the prosecutrix is shown, and the force on the 
part of the prisoner, then, if there is nothing to indicate 
consent, the act is, in legal contemplation, against her 
will, Tb. 

EVIDENCE. 

Cross-examination.—In an action of forcible entry and 
detainer, a witness, introduced by the plaintiff, testified 
in his direct examination that he, as attorney in fact of 
plaintiff, supposing at the time he had authority so to do, 
leased the premises in controversy to the defendant, and 
executed to him a written lease, under which defendant 
went into possession. On cross-examination, the lease 
referred to was shown to the witness, and he testified 
that defendant went into possession under that lease. 
The defendant thereupon offered the lease itself in evi- 
dence, as part of and in connection with the cross-exami- 
nation, which was objected to by the plaintiff, on the 
ground that no authority to the witness to make the 
lease had been shown. Held,in view of the direct exami- 
nation by plaintiff, that the lease was admissible on the 
cross-examination, as being explanatory of the testi- 
mony already elicited, and to show what lease it was 
under which defendant entered, without first showing 
that it was binding on the plaintiff. Goldsmith v. Boerch, 


FORCIBLE ENTRY AND DETAINER, 


1. Pleading : amendment.— In an action of forcible entry 
and detainer, based upon the ground that the defendant 
holds over after the termination of his lease, the plaintiff 
must recover upon proof of these facts, and cannot, with- 
out amendment of his petition, recover upon the ground 
that defendant obtained possession by means of fraud. 
Goldsmith v. Boerch. 

2. Whether an amendment of the character above sug- 
gested would be allowable, quere. Ib. 


HOMESTEAD. 


1, Abandonment: change of.— A temporary absence of 
several months, during which the homestead was in the 
possession of a tenant, was held not to amount to an 
abandonment thereof. Robb v. McBride. 

2. The sale of the homestead, and the investment of the 
proceeds in other property of the same character, will 
invest the latter with the homestead character, and 
exempt it to the same extent as the old one. Ib, 


INSTRUCTION, 


Assumption of fact.— Iu a prosecution for rape, the court 
instructed the jury that if certain matters were estab- 
lished, “the other ingredients being found,’ it would be 
their duty to convict. Held, that this was not an assump- 
tion by the court that such ingredients had been found, 
and that the jury could only reasonably understand 
therefrom, that, if the other ingredients were proven, it 
was their duty toconvict. The State v. Farr. 


JUDGMENT. 


1. Res adjudicata. —The judgment in an action for the 
possession of real estate by a grantee against one claim- 
ing to hold under an agreement for a lease from his 
grantor, in favor of the grantee, and against the claims 
of the defendant under the alleged lease, will be held con- 
elusive against the latter in an action by hii against the 
grantor for damages growing out of the alleged agree- 
ment for a lease. Sobey v. Beitler. 

2. Estoppel: res adjudicata, -- Defendant demurred to & 
petition in equity upon which an injunction had been 


| granted, and the demurrer was sustained, but no judg- 
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ment was entered thereon, and the plaintiff had leave to 
amend, Afterward the parties agreed, in writing, that 
the surety in the injunction bond should be released 
from all liability thereon except for costs, and the plaint- 
iff abandoned the action. Held, that such prior proceed- 
ings did not constitute a bar to the action.. Adison v. 
Hess. 
MILL AND MILL-DAM. 

Adjacent proprietors: contract; trespass. — The defendant 
purchased a certain piece of ground, including a mill and 
machinery beionging thereto, with the privilege of keep- 
ing and maintaining a race for conducting water to the 
mill, extending therefrom toa dam above, between which 
and the mill purchased by defendant was a saw-mill and 
premises, then owned by the same person who sold to the 
defendant, and supplied with water from the same dain, 
In defendant’s contract of purchase it was stipulated that 
said race, extending from said premises to the dam above, 
was to be of the width of twenty-two feet in front of the 
saw-mill above, “‘in the place where the race now runs.” 
Defendant was to keep his race, flumes, and bulkhead in 
goo repair, so as to cause no unnecessary waste of water, 
After defendant’s purchase of his said premises, and 
while he was in possession thereof, the plaintiff purchased 
the saw-mill and premises above. The race, through 
which the water was conducted to defendant’s mill, and 
which passed through the premises purchased by plaint- 
iff, was, at the time of defendant’s purchase, actually 
from twenty-four to twenty-eight feet wide instead of 
twenty-two, the width stated in the contract. At the 
time of plaintiff’s purchase, the defendant had con- 
structed a flood-gate in said race above the lower end of 
the mill afterward purchased by plaintiff, bolting it to 
plank in the bottom of the race. After plaintiff's pur- 
chase this gate was washed away, and defendant replaced 
the same by putting it into the race from one to three feet 
from where it was before, this being a better place to 
secure it; and to prevent its again being washed away, 
the braces to it were nailed to plaintiff’s mill. This gate 
was necessary to the protection of plaintiff’s mill, but in 
time of high water increased the danger to plaintiff’s. In 
an action of trespass for nailing boards to plaintiff's mill, 





in keeping open the race wider than defendant’s contract | 


of purchase warranted, etc., it was held, 

1. That, under his contract of purchase, defendant had 
the right to use the race to the width it existed at the 
time of his purchase, though it exceeded, in actual width, 
the twenty-two feet named in the contract. 

2. That, it being his duty to keep the race in good 
repair, he had the right to do therein, and in all parts 
thereof, whatever was necessary to the protection of his 
own mill, doing no unnecessary injury to plaintiff’s 
property, and that, to accomplish these purposes, he 
might enter upon the premises of plaintiff through which 
the race run. 

3. That defendant, in replacing the gate that was washed 
away, might, if necessary, change its location, as he did, 
provided no special damage resulted therefrom to plaint- 
iff’s property beyond what would have occurred if con- 
structed at the old place. 

4. That, as the supports to plaintiff’s mill constituted 
one side of the race, the defendant had the right to use 
the same by fastening thereto the braces of the new gate, 
in the perfornrance of his duty and right to keep up and 
maintain the race. Daniels v. Chaffin. 


MORTGAGE, 


Rights of junior mortgagee. — The rights of a junior mort- 
gagee cannot be defeated by any arrangement between a 
prior mortgagee and the mortgagor, or any adjudication 
of their respective rights to which the junior mortgagee 
was not a party, no matter in what form the transaction 
constituting the mortgage consisted; whether in the 
form of a deed, or in one showing the absolute legal title 
to be in the mortgagee. Davis & Watson v. Rogers. 





PROMISSORY NOTE, 


1, Post stamped: fraud. The defense that a negotiable 
note was not stamped when issued, and was not intended 
to be, cannot be made against a bona fide holder thereof, 
who received it in ignorance of the fact that it was not 
stamped until after issued. Nor is the case varied by the 
fact that the note was originally obtained from the 
maker under such circumstances of fraud as would, as 
between him and the payee, render the note invalid on 
that ground. Anderson v. Starkweather. 

2. Collateral security : converson. — Where the holder of a 
promissory note received as collateral security therefor 
from the maker a bank certificate of deposit, which, 
without the consent of the maker, he surrendered to the 
parties giving it, and received from them instead their 
promissory note and mortgage, it was held, in an action 
on the original note, that the action of the holder in 
surrendering, without the consent of the maker, the 
certificate of deposit given by the latter as collateral, 
and the taking instead thereof the note of the makers of 
such certificate, amounted to a conversion of the collat- 
eral by the holder, and that he should be held liable to 
account to the maker for the full nominal amount 
thereof, although it was shown that the bankers execut- 
ing the certificate of deposit had suspended payment at 
the time of the receipt thereof as collateral, and though 
the mortgage, given by them to secure the note executed 
by them when they received back the certificate, proved 
insufficient. Greenwold v. Metcal/, Graham & Co. 


REGISTRY LAW. 

1. Constitutionality thereof. — While the right to vote by 
one possessing the qualifications of an elector, as pre- 
scribed by the constitution, cannot be destroyed or 
impaired by the legislature, it may, nevertheless, regu- 
late the exercise thereof by enacting reasonable provis- 
ions for determining the age, length of residence, ete., of 
persons desiring to vote. Edmonds v. Banbury. 


STAMPS. 

1, Additional security : mortgage. — While one stamp may 
be sufficient for both instruments in cases of a note and 
mortgage, it will not cover a second mortgage subse- 
quently executed as additional security; and the latter 
must be stamped in order to render it valid. Berry v. 
Boyd. 

2. Mortgage for prior debt not due. — Under schedule “ B,” 
section 160, chapter 173, laws of thirty-eighth congress, 
mortgages executed to secure a debt before contracted, 
but not due, are subject to stamp duty the same as other 
mortgages. Ib. 


SUPREME COURT OF MISSOURI. 


AGENCY. 


A real estate broker finding a purchaser for the land of 
his principal, is entitled to his commissions, although 
the principal vary the terms of the sale or sell part of the 
land at a higher price than that at which he authorized 
the agent tosell. Woods et al. v. Stephens. 


CONTRACT. 


Illegal consideration.— A promissory note, given for the 
purchase of slaves taken from Missouri and sold in 
Arkansas after the date of the President’s proclamation 
of August 18, 1861, forbidding commerical intercourse 
with the insurgent states, is founded upon an illegal 
consideration, and is void. Carson v. Hunter. 


DEPENDENT CONTRACTS, 

Where a note is given in consideration of the purchase 
of land which is to be conveyed upon payment of the 
money, the payee cannot recover upon the note without 
tender of aconveyance, District v. Pranz. 
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EJECTMENT. 

Legal title: defense.— A title by confirmation, under the 
act of congress of March 3, 1807, prior to the issue of a 
patent by the United States, will not support or defend an 
action of ejectment, a legal title being in the opposite 
party. A defendant claiming under such confirmation 
must plead it in bar of the action as an equitable defense. 
Lebean v. Armitage. 


FORCIBLE ENTRY AND DETAINER, 


In an action of forcible entry and detainer the title as 
between the parties is not a matterin issue. It is suffi- 
cient for the plaintiff to show that he was in peaceable 
possession of the premises, and that the defendant forci- 
bly entered upon and detains the possession of the 
premises sued for. Van Hamer et al. v. Walker et al. 


FRAUDULENT ASSIGNMENT. 


Set-off.—If an insolvent debtor takes notes payable to 
his wife, the consideration moving from him, with intent 
to hinder and delay his creditors, the notes will be treated 
as an assignment of the debt to the wife and fraudulent 
as to creditors. If the payees of the note when sued 
by the wife have a claim against the husband which 
would be a complete set-off at law, they may plead this 
debt as an equitable set-off against the wife, the husband 
being insolvent. Reppy v. Reppy etal. 


HABEAS CORPUS, 


A party held under arrest by virtue of legal process by 
a court having jurisdiction of the person and the offense, 
cannot be discharged upon a habeas corpus, on the ground 
that the statute creating the offense is unconstitutional. 
In re Haines, 

MARRIED WOMEN. 

Separate estate, — A married woman possessed of a sep- 
arate estate, executing a note with her husband, will be 
presumed to intend binding such estate; but where she 
purchases other land, and joins with her husband in giv- 
ing a note and deed of trust, securing the purchase-money, 
such presumption will not be made, and the property 
mortgaged only will be held liable for the debt created 
for its purchase. Kino vy. Keippert and wife. 


PROMISE TO MAKE A WILL. 


Specific performance. — An agreement to dispose of prop- 
erty by will, in a particular way, if made upon asufficient 
consideration, is valid and binding; and where the con- 
tract has been partially performed equity will enforce a 
specific performance of the contract, although not made 
in writing, if the failure works a fraud upon the other 
party. Gupton and wife v. Gupton. 


QUO WARRANTO. 

An information in the nature of a quo warranto to deter- 
mine the right to the office as between rival claimants, 
must set forth all the facts which show that the relator is 
entitled to the office ; it is not sufficient to show that the 
person holding the office is disqualified, State ex rel. Kemp 
v. Beal. 

RECORD. 

1. Notice.—The failure of the recorder of deeds to enter in 
his index the names of the parties to a deed properly 
recorded, does not prevent the recording from operating 
as a notice to all subsequent purchasers. Bishop v. Schnei- 
der. 

2. Purchaser for value without notice. — A party claiming 
title against a prior deed, as a purchaser in good faith 
without notice, must prove not only his purchase and 
want of notice, but that he has paid the value before 
receipt of notice. Ib. 


STATUTE OF FRAUDS. 
Where A. sells lands which are subject to the lien of a 
judgment to B., and C., the Judgment creditor, agrees to 
accept the promise of B. to pay the judgment debt which 





is credited in part payment of the purchase-money, and 
part which is paid to C., the contract is not within the 
statute of frauds, and the judgment as against A. is thereby 
satisfied. Bieshoar v. Rowe. 


TRUSTEES. 


Agent. —The managing agent of a steamboat, employed 
to secure freights and make contracts, cannot speculate 
for his own private advantage with the business intrusted 
to him. If he make a contract for freight in his own 
name, which is carried out by the boat, he will be com- 
pelled to account for the sams received by him to his 
co-owners, notwithstanding he may have owned the 
larger share of the boat. Rea et al. v. Copelin., 


——_—<—-___.. 


DIGEST OF RECENT ENGLISH DECISIONS, 


(Ex. Ch, refers to Exchequer Chamber; H. of L. to House 
of Lords; Ex. to Court of Exchequer; Q. B. to Queen's 
Bench; Ch, to Chancery; Rolls, to the Rolls Court; C, P, 
toCommon Pleas, Div. to Divorce, L. T. R. to Law Times 
Reports, new series, and W. R. to Weekly Reporter.) 


ADMIRALTY LAW. 


Jurisdiction : towage: duty of pilot in charge of ship in tow. 
— The court of admiralty has jurisdiction to entertain an 
action founded on a breach of contract to tow. 

Where a bark in charge of a pilot was being towed up 
St. Clement’s reach in the Thames, and the tug having 
ported her helm with the view of towing ahead ofa brig 
which was beating up the river and standing across on 
the port tack, there not being room for the bark togo 
ahead of the brig, a collision ensued. The pilot in charge 
of the bark had given no orders to the tug, either before 
porting or after porting, and before the collision. Held, 
that the tug was to blame for attempting to tow ahead of 
the brig under the circumstances, but that the collision 
was avoidable after the tug had ported if proper orders 
had been given by the pilot, and that no damages were 
recoverable by the bark against the tug on account of the 
pilot’s neglect to give proper directions tothe tug. The 
Energy, Adm., 23 L, T. R. 601. 


BILL OF LADING,. 


Injunction restraining ship-owners from parting with goods: 
action by holder of hypothecated bills of lading against ship- 
owner for non-delivery of goods: injunction.—C,. and P. 
shipped certain goods in the name of H.and Co. C. and 
P. held the shipping receipts, and did not deliver bills of 
lading to H. and Co. H. and Co., however, obtained from 
the captain of the ship bills of lading for the goods. C. 
and P. thereupon filed a bill and obtained an injunction 
restraining the ship-owners from parting with the goods, 
and alleged that they had hypothecated the bills of lading 
with one of the defendants named in their bill, the C. de 
P. The C.de P, brought an action against the ship-own- 
ers to recover damages for the non-delivery to them of 
the goods upon production of the bills of lading. 

On motion by the ship-owners for an injunction to 
restrain the action, held, that the injunction restraining 
the ship-owners from delivering the goods extended to 
the C. de P., and that the present injunction mast be 
granted restraining the C.de P. from proceeding with the 
action at law. Laing v. Zeden, Ch., 23 L. T. R. 587. 


CONFLICT OF LAW. 


Contract entered into abroad : lex loci contractus : lex fori.— 
An Englishman married an Englishwoman in the Dutch 
colony of Batavia, both the parties being then resident 
there. Prior to the marriage, a notarial contract was 
entered into between the intended husband and wife, by 
which it was agreed that the ordinary law which insti- 
tuted a community of goods between husband and wife 
should be excluded, and by which the husband bound 
himself to give a sum of 75,000 guilders to the wife for her 
life. According to the law of Batavia, a contract of this 
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kind could have no effect with regard to third parties, 
put from the day of its registration in a prescribed man- 
ner. The contract in this case was not registered. The 
husband and wife returned to England, and there he was 
adjudicated a bankrupt. An application was made by 
the wife to prove for the 75,000 guilders against her hus- 
band’s estate. Held (reversing the registrar’s decision), 
that she was entitled to prove pari passu with the other 
creditors, the want of registration not affecting the 
validity of the marriage contract, but only the remedy 
upon it in Batavia. Ex parte Melbourn, Ch., 23 L. T. R. 598. 


CONSPIRACY. 


To defraud a pariner, — Prisoner and L. were in partner- 
ship, and, there being notice of dissolution, prisoner 
conspired with W. and P, in order to cheat L., on a 
division of assets at the dissolution, by making it appear, 
by documents and entries in the books, that P. was a 
creditor of the firm, and, by reason thereof, partnership 
property was to be abstracted for the alleged object of 
satisfying P. Held, that this was an indictable con- 
spiracy. Reg. v. Warburton, C. Cas, R., 23 L. T. R. 473. 


LESSOR AND LESSEE. 

1. Covenant by lessor to keep premises in repair. — Defend- 
ant, the lessor, covenanted with the defendant, the lessee, 
“to keep the main walls, main timbers, and roofs of the 
demised premises in good repair during the continuance 
of the said demise.” In answer to an action by the 
lessee against the lessor for breach of that covenant, the 
defendant pleaded that the plaintiff gave him no notice 
that repairs were wanted; and, on demurrer, it was held 
(Martin, B., dissentiente), by Channell and Bramwell, BB., 
on the authority of Vyse v. Wakefield, 6 M. and W., 442; 8 
Dowl. 327, affirmed in error (8 Dowl. 912), that, as the condi- 
tion of the premises was a matter within the knowledge 
of the plaintiff and not of the defendant, the defendant 
was entitled to notice of the want of repair before action, 
and that the covenaut must be read as a covenani to 
repair upon notice ; and, therefore, the plea was good and 
a defense to the plaintiff’s action. Makin v. Wilkinson, 
Ex., 22 L. T. R. 692. 

2. Sed contra, by Martin, B. That the plea was bad. 
The covenant was absolute, and contained no stipulation 
for any notice, and should be construed strictly without 
importing into it words which were not originally in- 
serted by the parties. It was the defendant’s own fault 
if he entered into such a covenant without stipulating 
for notice. See per Lord Abinger, C. B., and Parke and 
Rolfe, BB., in Vyse v. Wakefield, ubi sup. Ib. 

8. The dictum of Sir J. Mansfield, ©. J., and Gibbs, J., 
in Moore v. Clark, 5 Taunt. 96, that “ the lessor may charge 
the lessee without notice, for the lessor is not on the 
premises to see the repairs wanting; the lessee is; and, 
therefore, the lessee cannot charge the lessor for breach 
of repairs without notice, for the lessor cannot know that 
repairs are wanting,” discussed and considered. Ib. 

4. Lease: covenant: construction: royalty to a lessor on 
goods carried *‘ through, under, or over”’ lands : costs. — By 
indenture of lease the lessor demised lands toan iron 
smelting company, reserving to him (the lessor) a speci- 
fied royalty on all such minerals raised within twenty 
miles as should be brought “through, under, or over” 
the demised land, the probable intention being to protect 
the ore raised on the land from the effect of competition. 
Part of the lands so demised was purchased from the les- 
sees by a railway company under the powers of their act, 
and was used as the site of asiding for shunting purposes. 
Wagons containing minerals from a distance exceeding 
twenty miles were shunted on to these sidings and back 
again on to the main line. It was held, affirming the 
judgment of Page Wood, V. C., that the royalty reserved 
under the lease was, by the literal construction of the 
covenant, payable in respect of the minerals so conveyed, 
notwithstanding that the circumstances which the cov- 





enant may have been intended to obviate did not arise. 
Great Western Railway Company v. Raus and others, H. of 
L., 19 W. R. 169. 

2d. Per Lord Westbury. The literal meaning of the 
words of a covenant being here used for a purpose which 
can hardly be in reason and substance regarded as con- 
templated when the covenant was made, it is to be regret- 
ted that a general rule of the house prevents the appeal 
being dismissed without costs. Ib. 


NEGLIGENCE, 


Master and servant: independent contractor: loan of ser- 
vant.— The plaintiff was a workman in the employ of K. 
The defendant, a ship-owner, employed K., as stevedore, 
to unload a ship, and the defendant lent D., one of the 
crew of the ship, to assist K. in carrying out his contract, 
D. continued to receive his wages from the defendant. 
While plaintiff and D. were together engaged in unload- 
ing the ship, plaintiff was injured through the negligence 
of D. In an action for compensation against defendant, 
as master of D., held, that defendant was not master of D. 
at the time, so as to be answerable for his negligence. 
Murray v. Currie, C. P., 23 L. T. R. 557. 


RAILWAY COMPANY. 

1. Negligence: evidence for jury.—A railway company’s 
servants, having cut the grass on the banks of the Tine, 
left it there fourteen days during extremely hot and dry 
weather. Soon after the passing of a train a fire broke 
out in one of the heaps of cut grass; it then extended up 
the bank to the hedge, and from the hedge to a stubble- 
field, across the stubble-field and an intervening road to 
the plaintiff's cottage. An unusually high wind was 
blowing at the time, The cottage was situated 00 yards 
from where the fire broke out. Held (confirming the 
decision of the common pleas), that there was evidence 
of negligence (Blackburne, J., dubitante), and that if 
there was negligence it was no answer for the company 
to say that the damage was greater than could be antici- 
pated. Smith v. The London and South Western Railway Co., 
C. P., 19 W. R. 230. 

2. Conditions on ticket and in time tables: non-starting train: 
negligence: damages for loss of market.—In the common 
stipulation on railway tickets, that the company shall 
not be liable for any delay in the starting or arrival of 
trains arising from “ accident or other cause,” the words 
“other cause’ mean “ other cause in the nature of acci- 
dent,” and not “‘any cause whatever.” A railway com- 
pany cannot absolve themselves from the results of their 
negligence in not starting a train by stating on their 
time tables that they will not “ hold themselves respon- 
sible tor celay or any consequences arising therefrom.” 

The plaintiff went to the terminus of a branch line of 
the Great Eastern Railway, intending to travel to London 
by acertain train that he might attend a corn market. 
The train was at the station, but the engine which was to 
draw it had not sufficient steam up, in consequence of 
the fireman having neglected to light the fire in time, 
and the train could not go. The plaintiff was compelled 
to take a special train. He was late at market, and suf- 
fered loss in his business thereby. Held, that the cause 
of the non-starting of the ordinary train was not acci- 
dent, but an act of negligence on the part of a servant of 
the company; and that the plaintiff was entitled to re- 
cover from the company the sum he had paid for a special 
train, and likewise a reasonable sum for his loss of 
market. Buckmaster v. The Great Eastern Railway Co., 
Ex., 23 L. T. R. 472. 


TOWAGE, 

1. Towage agreement: subsequent services, whether towage 
or salvage. —The true criterion by which it is to be ascer- 
tained whether a towage has become a salvage service is, 
whether the supervening circumstances are such as to 
justify the tower in abandoning her contract; and in 
order to justify the abandonment of the contract and to 
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found a salvage service there must be among the super- 
vening circumstances an element of serious danger not 
in contemplation of the parties to the contract. The I. C. 
Potter, Adm.,, 2 L. T. R. 608. 

2. Though a towing vessel be justified in abandoning 
her contract, it is still her duty to remain by the towed 
vessel to render assistance; but for such assistance she 
may claim salvage reward. Ib. 

3. Where a towage contract was made, and the services 
commenced in fine weather, but subsequently a violent 
hurricane came on, and both vessels were in extreme 
danger on account of the proximity of a lee shore, and 
the tug continued the towage, though she had her bunk- 
ers full, four pumps at work, and the pressure of her 
engine was above the weight she could safely bear, — Held, 
that the continuance of the towage was a salvage ser- 
vice. Ib. 

TRADE-MARK. 


Name of place: site of factory : imitation : fraudulent inten- 
tion. —The plaintiffs had been for many years manufac- 
turers of starch at a small hamlet in Scoiland, called 
Glenfield, where it was said that a stream of water par- 
ticularly suited for making that article flowed. Under 
the name of * Glenfield Starch ” their goods had acquired 
a great reputation. In 1868 the defendants set up starch 
works at Glenfield, and sold starch in packets labeled 
“C, and Co., starch manufacturers, Glenfield.”” In color 
alone these labels resembled those of the plaintiffs, but 
it was shown that the colors selected were common to 
almost all starch makers. Held, on bill filed for an 
injunction, that the defendants were entitled to manu- 
facture starch at Glenfield, and, doing so, to describe their 
goods as made there, and themselves of that place; that, 
even if they had chosen that place for their works ex- 
pressly because the name had become known in the mar- 
kets, and with the intention of introducivg that name as 
part of the description of themselves and their goods, it 
Was open to them to doso; and, therefore, as the labels 
and inscriptions in no way imitated those of the plaint- 
iffs, an injunction, originally granted by Malins, V. C., 
was, on appeal, dissolved. Wotherspoon vy. Currie, Ch., 23 
L. T. R. 443. 


oo — — 


REMOVAL OF CAUSES TO U. S. COURTS. 
UNITED STATES CrrcurT CouRT. 


Fisk v. UNION PACIFIC RAILROAD COMPANY. 


Netson, J. A bill was filed in this case in the supreme 
court of the state by the complainant, against the Union 
Pacific Railroad Company, the Credit Mobilier of Amer- 
ica,a corporation of Pennsylvania, and twenty-two other 
persons, It was filed the forepart of July, 1868; the pre- 
cise date is not given, nor is the time when it was served 
upon the respective defendants. On the 3d of August 
following, six of the defendants, the Union Pacific Rail- 
road Company, John J. Cisco, William H. Macy, Charles 
A. Lambard, Sidney Dillon and Thomas C, Durant, pre- 
sented a petition to the court to remove the cause to the 
circuit court of the United States for the southern dis- 
trict of New York, under an act of congress passed 27th 
of July, 1868. The act provides that any corporation, 
or any member thereof, other than a banking corpora- 
tion, organized under a law of the United States, and 
against which a suit at law or in equity has been, or may 
be, commenced, in any court other than a circuit or dis- 
trict court of the United States, for any liability or 
alleged liability of such corporation, or any member 
thereof, as such member, may have such suit removed 
from the court in which it may be pending, to the proper 
circuit or district court of the United States, upon filing 
uw petition therefor, verified by oath, either before or after 
issue joined, stating that they have a defense arising 
under or by virtue of the constitution of the United 
States, or any treaty or law of the United States, and 





offering good and sufficient surety for entering in such 
court on the first day of its session, copies of all process, 
pleadings, etc., and doing such other appropriate acts as 
are required to be done by an act of congress, passed July 
27, 1866; and it shall be, thereupon, the duty of the court 
to accept the surety, and proceed no further in the suit, 
and the said copies being so entered as aforesaid in such 
court (of the United States), the suit shall then proceed 
in the same manner asif it had been brought there by 
original process, etc. The petition presented to the 
supreme court of the state conformed in all respects, sub- 
Stantially, to the provisions of the act. 

Some question has been made on the part of the learned 


counsel for the complainant whether the suit is brought ~ 


against the defendants for a liability or an alleged liabil- 
ity of the Union Pacific Railroad Company, or of any of 
its members as such ; and a critical examination of the 
bill of complaint, it is claimed, will show that not to be 
the fact. Our examination of it has led to a different 
conclusion, Ifit had been otherwise, however, we are 
of opinion it would not have deprived the defendants of 
the benefit of the act, that is, if it had not appeared 
affirmatively on the face of the bill that the suit was 
against them for such liability. The defendants have 
averred in their petition that the suit had been brought 
against them for such canse of action, and, if a question 
is to be made upon this allegation, it must be settled at 
the trial and not on affidavits. The third section of the 
act of March 2, 1833, (4 U. S. S., p. 638,) provides that in any 
case where a suit was brought in a state court against an 
officer of the United States, or other person, for or on 
account of any act done under the revenue laws of the 
United States, or under color thereof, it shall be lawful 
for the defendant, at any time before trial, upon a peti- 
vion to the circuit court of the United States, setting 
forth the nature of the suit, verifying the petition, ete., 
and the cause should be entered on the docket of said 
court. This act, like the one before us, has a limitation 
upon the privilege of removal; the suit must be againsta 
person for or on account of an act done under the reve- 
nue laws of the government, or under color thereof. It 
cannot be doubted, however, if no such fact appeared in 
the declaration, but which was simply for an assault and 
battery, he could remove the cause by setting forth in his 
petition that the suit was for the cause stated in the act. 
Otherwise, the statute could always be evaded by the 
pleader. We had occasion to examine this third section 
at large, in Dennistown v. Draper, 5 Blatchf. 336-341, and 
refer to the case for our views in respect to its provisions, 

The only question, in this case, arising out of the act of 
27th July, 1868, that involves any difficulty, is that in 
respect to the parties claiming the right to a removal. 
Are all of them obliged to join in the petition, or may 
they not apply for itas they are served with process, or 
otherwise brought into court? In our judgment, they 
need not all join at the time of presenting the petition, 
but each, or as many as may see fit, may, without wait- 
ing, present the petition, and otherwise comply with the 
requirements of the act. We perceive no well-grounded 
objection to this practice, but, on the contrary, it may be 
attended with convenience, and can work no prejndice 
toeither party. The learned counse! for the plaintiff 
seems to suppose that the solicitor is entitled to notice of 
the time and place of presenting the petition. But this 
is an error. The act prescribes no such practice, and it is 
otherwise under all the previous statutes providing for 
removals, 

No affidavits can be read before the state court in oppo- 
sition. The application on this petition is ez parte, and 
depends upon the papers upon which it is founded, and if 
they are regular, and conform to the requirements of the 
statute, the court has no discretion —the act is per- 
emptory. 

We are also of opinion that when one or more of the 
defendants have presented a petition, and conformed in 
all respects to the act, and thus initiated the removal, 
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that it is not competent for the state court to take any 
proceedings in the cause, other than to perfect the 
removal as other party defendants may appear and pre- 
sent their petitions. There may, as in the present case, 
be numerous defendants, and considerable intervals of 
time between the service of the process, and where it 
would be expedient that each should be at liberty to take 
the necessary steps to remove the cause, so far as he was 
concerned, and in the mean time it would be unfit, and 
might be a useless waste of time and expense to all par- 
ties concerned, to proceed in the litigation until the 
question of jurisdiction was determined. Weagree with 
the ideas of the counsel for the defendants, that the fact 
that questions may arise in the course of the litigation 
besides those under the acts of congress, and which 
depend upon general principles of law, cannot withdraw 
the cause from the jurisdiction of the federal courts, 
This principle was settled in Osborn v. The Bank of the 
United States, and has been recognized as the settled law 
of the court ever since. Nothing can be added to the 
conclusiveness of the reasoning of Chief Justice Mar- 
shall upon the point in that case. He observes: ‘If this 
were sufficient to withdraw a case from the jurisdiction 
of the federal courts, almost every case, although involv- 
ing the construction of a law, would be withdrawn, and 
aclause in the constitution relating to a subject of vital 
importance to the government, and expressed in the 
most comprehensive terms, would be construed to mean 
almost nothing. There is scarcely a case every part of 
which depends on the constitution, laws or treaties of 
the United States.” (9 Wh. 19, 20.) For the same reason 
we are of opinion that the joining of defendants in a 
suit, not within the limitation as prescribed by the act, 
with those who are, cannot be permitted to withdraw 
the cause from the jurisdiction of the federal courts. If 
this were permitted, the privilege extended to the parties 
setting up a right under the constitution and laws of the 
United States would in most if not in every instance 
be defeated. Indeed, if any such principle could be 
admitted, most of these acts of removal depending prin- 
cipally upon the subject-matter, and intended to secure 
the interpretation of the constitution and laws of the 
United States, at the original hearing, to its own judici- 
ary, would be futile and worthless. 

The act of 1833, which provided for the removal of suits 
against an officer of the United States, or other person, 
foracts done under the revenue laws, could be readily 
evaded by joining one or more persons with him not 
acting in that capacity. If these outside parties are 
deemed material, or are really material, to a complete 
temedy in behalf of the plaintiff, they must be regarded 
as subordinate, and incidental to the principal litigation 
in respect to which the act of congress has interpesed the 
remedy of removal. In this way the right of the parties 
to have their defense under the constitution or laws of 
the United States tried in the federal courts is secured, 
and, at the same time, the remedy of the plaintiff is un- 
impaired, It appears from the papers before me, thata 
second petition was presented the state court by all the 
defendants, not included in the first, on the 27th of March, 
1369, and the proper order entered for the removal. There 
appears to have been a full compliance with the terms 
of theact. It isobjected that the judge before whom the 
petition was presented was not sitting in court, but at 
chambers, when the papers were presented and the order 
removal made. But the affidavits before me show that 
the proceedings took place before the supreme court. 
It also appears that the order, duly certified by the clerk 
of the court, was produced beforé Judge Blatchford, on 
the return of the alternative mandamus, by the counsel 
for the defendants in that proceeding, as an answer why 
the peremptory writ should not issue, as showing that 
the cause was already in the circuit court, and, therefore, 
the writ would be useless. 

The clerk will enter an order in conformity with this 
pinion, if Judge Blatchford concurs in the result; and 





will, also, enter an order, on the motion of the defendants 
before me, to dissolve the injunction of July 17, 1868, 
granted by the state court. 

BLATCHFORD, J. I concur in the views of Mr. Justice 
Nelson, and in the result that the motion of the plaintiff 
to remand the cause to the state court must be denied. 


———_. 


PARTNERSHIP PROPERTY AND PRIVATE 
CREDITORS. 


NEw YorK SuPERIOR CouRT — FEBRUARY GENERAL 
TERM. 
GEERY v. COCKROFT. 

Where partnership property is applied, by one partner, without 
the consent of his copartners, to the payment of his private 
debts, the title of the firm to the property so applied is not 
divested, byt they may recover it or its value of the creditor 
receiving it, whether he knew it to be partnership property or 
not. 

This action was for goods sold and delivered, as alleged, 
by the firm of Geery & Kendall to defendant, all the 
interest of Kendall in the firm, including the claim in 
suit, having been assigned to Geery. The defendant 
denied all knowlege of the partnership, and of the alleged 
assignment of Kendall’s interest to Geery, and also 
denied that he purchased the goods or owed for them. 
The facts developed on the trial were as follows: In June, 
1868, Kendall individually owed defendant some money 
for interest on a note, and offered to send him, in pay- 
ment of that interest, two baskets of wine, and did so. 
The wine was taken from the partnership effects of Geery 
& Kendall. In October, 1868, the clerk of Geery & Ken- 
dall presented a bill for the wine to defendant, whu 
promised to call up and settle it with Kendall, but when 
the clerk called again defendant said he owed no bill, 
There was no evidence that defendant knew of any part- 
nership between Geery and Kendall, other than the state. 
ment of Kendall, that he supposed defendant knew the 
fact, as it had been published. The court directed a ver- 
dict for the defendant, and the plaintiff appealed. H. F. 
and J. K. Averill for the appellant; Thomas Allison and 
Charles N. Black for the respondent. 

The opinion of the court was delivered as follows, by 
Spencer, J.: This appeal raises this question: Can the 
effects of a copartnership be applied by one partner to 
the payment of his private debt without the assent ef his 
copartner or copartners? I am of the opinion that they 
cannot, and that the title of the firm to property cannot 
be divested in favor of, or vested in, said separate creditor 
without the assent of the other members of the firm 
This principle was clearly established in Dobb v. Halsey, 
16 Johns, 34, although the cases are not parallel, so 
far as the character of the property and interest of the 
firm involved. But the counsel for the respondent urges 
strongly, that there is no proof in this case that defend- 
ant knew this was partnership property, and that 
to make him liable as the purchaser from the firm, it 
must appear that he knew, at the time he received it on 
his private debt, that it was partnership property. There 
is some evidence that the defendant had such knowledge, 
but, for the purpose of a decision in this case, I will 
assume an entire absence of proof on that point, and I 
hold that the ignorance or want of knowledge as to the 
property belonging to a firm makes no difference. Ifthe 
effects of a firm be so applied, the question of the liability 
of the creditor receiving them to account for and pay to 
the firm, does not depend upon the creditor having or not 
having knowledge of the same being partnership prop- 
erty, but depends upon the fact as to whether or not the 
copartners assented to the transaction. The authority 
of a partner to sell and dispose of the firm effects extends 
only to the business and transactions of the partnership; 
whatever he does beyond this, that is claimed or that can 
be held to bind the partnership, must be based upon 
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some authority express or implied, or the intervention 
of some principle of law or equity beyond his general 
authority as apartner. If he gives the written obligation 
of the firm, or takes the chattels or goods of the firm, and 
applies the same directly in payment of his private debt, 
he must have the assent of his copartners. He should 
not be permitted to dispose of their property, or make 
them liable, unless he has been authorized by them so to 
do, Itis true the firm may become liable to bona fide pur- 
chasers of their negotiable paper, or in like manner they 
may lose title to their specific chattels, by reason of a 
bona fide purchase and payment of the same, in such 
manner as would prevent them from claiming title, but 
the latter questions do not arise here. The defendant 
parted with nothing; he received the specific property of 
Geery & Kendall on account of the private debt of Ken- 
dall due to him, without the consent or assent, or even 
knowledge, of the other copartner (plaintiff Geery). I 
hold that, under these circumstances, the title did not pass 
from the firm, and the latter or its assigns may re-assert 
title and claim, and recover the value of the property as 
if sold by them. The opinion of Judge Story in the case 
of Rogers v. Bachelor, 12 Peters, 229 and 230, is directly in 
point. He concludes his views on this point by saying: 
“But we think that the true principle to be extracted 
from the authorities is, that one partner cannot apply the 
partnership funds or securities to the discharge of hisown 
private debt without their consent, and that, without 
their consent, their title to the property is not divested 
in favor of such separate creditor, whether he knew it to 
be partnership property or not. In short, his right 
depends not upon his knowledge that it was partnership 
property, but upon the fact whether the other partners 
had assented to such disposition of it or not, The judg- 
ment should be reversed and a new trial ordered, costs to 
abide the event.” 


——EE - 0 <-> > ee 


LEGAL ETHICS, 


We find in the New York Evening Post the follow- 
ing letter from Judge Sharswood, of the supreme 
court of Pennsylvania, and author of a most valu- 
able work on “ legal ethics.” 


PHILADELPHIA, January 27, 1871. 


My Dear Sir,—I have read with great attention and 
interest your pamphlet on “the duties and rights of 
counsel.” I entirely concur with your view, and think 
that your reply to the charge against you is conclusive, 
The rule that alawyer shall advocate no cause which he 
thinks unjust is, as Lord Campbell has well said, “a 
specious but impracticable one.” I have always thought 
that he had no right for that reason to refuse a retainer 
for a defendant—his duty being to protect his client 
against any judgment not warranted by law, but that he 
had a discretion in regard to the prosecution of causes, 
which, though lawful, he might consider unjust. There 
may be nothing in that distinction; but certainly he 
ought to feel the most entire confidence in his opinion 
before he denies the benefit of his professional skill to 
any man, plaintiff or defendant. He ought never to 
forget that he is an officer of the court, whose duty it is 
to conduct causes, not to decidethem,. It may sometimes 
present a nice question of morals; but I never heard 
before I read your pamphlet that any body ever supposed 
that a lawyer could with propriety refuse to be concerned 
for a man merely because his character was bad— much 
lass be condemned for doing so. Men of bad character 


often have good causes, and it is ridiculous to impute 
that character to their counsel, who, in the honest and 
conscientious discharge of their duty, maintain their 
rights. 

My brother-in-law, the Rev. Dr. Chambers, of the Col- 
legiate Dutch Church of your city, handed me a copy of 
your pamphlet, which he had procured for me through 





the courtesy of your brother, the Rev. Dr. Field, You, 
letter I have unfortunately mislaid, but I inferred from 
it that without knowing this you had mailed me another 
which, however, I have not received. 
Very truly yours, 
GEo. SHARSWoop 
DAvip DuDLEY FIELD, Esa. 
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THE ERIE COUNSEL FEES. 


The following list of counsel fees, etc., paid by the Erie 
Railroad Company may be of interest, now that the press 
has settled it that it is disreputable to aci as counsel for 
that corporation. It is taken from a sworn statement 
made by the president, Mr. Jay Gould, in tha action of 
Thompson v. The Erie Railroad : 
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CORRESPONDENCE. 








THOMPSON V. THE ERIE RAILWAY COMPANY. 
BALLSTON SpA, February 2, 1871. 
Editer Albany Law Journal: 

Dear Sir,—In the number of the ALBANY LAw JouR- 
NAL of the date 18th inst., you give a copy of one of the 
affidavits in the case_of Thompson v. Erie Railway Com- 
pany, which Jadge Rosekrans struck out as impertinent 
and scandalous. Your remarks in relation to it convey 
the idea that this affidavit did not deserve the judicial 
censure which it received. Should you not, in justice to 
Judge Rosekrans, have stated the fact, that he adjudged 
the affidavit impertinent, for the reason that “it had not 
the remotest relation to the motion,” and scandalous, 
because it unnecessarily, and without having any ~elation 
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the motion, charged a member of the bar with the crime 
of perjury? You also add that “in the argument of the 
appead which took place in Albany last week (February 
7th), tue scandalous affidavits were directly ordered by the 
court to be restored to the record,” This was intended 
asastatement that the court had passed upon the ques- 
tion whether the affidavits were scandalous and imper- 
tinent, and had reversed the decision of Judge Rosekrans. 
This statement would not have seemed strong had it 
appeared in the issue of the LAw JoURNAL of the date 
of February ll, as Mr. Shearman, without the authority of 
the court, had entered an order to that effect, which was 
published in the New York Tribune, with a statement that 
thedecision of Judge Rosekrans was reversed. But when 
the order then entered by Mr. Shearman was brought 
to the notice of the court, it directed that order to be 
taken from the files, and an order to be entered in these 
words: 

“Ata general term of the supreme court of the state 
of New York, held in and for the third judicial depart- 
ment of said state, at the City Hallin the city of Albany, 
on the 13th day of February, A.D , 1871, present the Hon. 
Theodore Miller, presiding justice, the Hon. Platt Potter 
and the Hon, John M. Parker, associate justices. John 
W. Thompson and Mary T. De Forrest v. The Erie Railway 
Company. The defendant having made application that 
the affidavits, and parts of affidavits, struck out as scan- 
dalous and impertinent by Justice Rosekrans, may be 
filed and used as a part of the papers used on the motion 
made at special term, November 17, 1870, and inserted in 
the papers on appeal from the order of that date, and the 
plaintiffs consenting thereto on condition that the affi- 
davit of Frank Thompson, sworn to September 30, 1870 
(referred to in the affidavit of T. G. Shearman, adjudged 
to be struck out), also be considered as a part of the said 
motion papers on such appeal, Ordered, that all of said 
affidavits be put upon the files of the court as part of the 
papers in this matter, and this order is made without 
passing upoa the question whether said affidavits were 
scandalous or impertinent. Ordered, that the order 
herein entered at general term by the defendant’s attor- 
ney touching said affidavits, and dated February 7, 1871, 
be canceled and removed from the files.’’ 

“JOHN MCEWEN, Clerk.”’ 

All the questions involved in the motion before Judge 
Rosekrans, including the propriety of the affidavits 
struck out by him, are still under advisement by the 
generalterm, This last order of the court was published 
in the New York Tribune on the 15th of February, and 
several papers which had published the erroneous state- 
ment that Judge Rosekrans, order had been reversed 
have retracted such statement. 

I presume this last order, and these retractions, had 
not come to your knowledge when you published the 
article in the issue of the 18th inst. Ought nota correc- 
tion to be made of that article in the ALBANY LAW 
JOURNAL? 





Yours respectfully, 
FRANK THOMPSON, 





BOOK NOTICES. 


The Law of Wills. Two vols. Part II. Devises, Legacies 
and Testamentary Trusts; their qenatenstion. dis- 
charge and mode of enforcement. Part III. The Pro- 
bate of Wills, the Duties of Executors, Administrators 
and other Testamentary Trustees, and the Settlement 
_ Distripution of Estates, with the Law of Trusts. 
By Isaac F. Redfield, LL.D. Second edition. Boston: 

ttle, Brown & Company. 1870. 

The second part of Judge Redfield’s treatise on the Law 
of Wills was given to the profession some four years ago, 
and the fact that a second edition is so soon demanded is 
& flattering indication of the favor with which it was 
Teeived. Although, nominally, only a second edition, 
% much has been added as to make this, in some respeets, 
&new work. The chapters upon the rights of widows 





and upon guardianship are entirely new, while many of 
the subjects before treated have been materially ampli- 
fied, both in the text and by notes. Besides these addi- 
tions, there is a noticeable improvement in some parts 
of that which is old—the errors of omission and com- 
mission having been very considerably reduced in 
numbers. 

Many of the subjects treated by Judge Redfield are 
among the most difficult, as well as important, that 
engage the attention of alawyer. Legacies and devises; 
charitable uses and trusts; the settlement and discharge 
of estates; rights of widows, and the duties of exec- 
utors and administrators, and other testamentary trust- 
ees, are topics of continual recurrence, and involve some 
of the most perplexing questions and distinctions known 
to the law. Most of these subjects have been treated by 
Roper, Hill, Williams, Jarman and others, but Judge 
Redfield, having the advantage of their methods and 
material, and of the more recent expositions of the 
courts, has given us a work surpassing in excellence the 
works of either or all of those authors, Perhaps the most 
striking features of the work are its richness in the cita- 
tion of cases, and the fidelity and minuteness with which 
it deals with some of the drier and more troublesome 
questions—questions which other works have either 
passed in silence or vaguely generalized about. The 
chapter on the law of trusts is, as the author admits, 
little more than «in outline, and it occurs to us that it 
would have been as well to have omitted it altogether, 
Although closely connected with the subject, it is neither 
necessarily nor properly a subject belonging to a treatise 
on wills, especially where, as in this work, the subject of 
testamentary trusts is elsewhere treated. But we shall 
not regret this part of the work if it lead, as the preface 
seems to promise it will, the learned author to the prepa- 
ration of an extended and exhaustive treatise on the 
law of trusts. We know of no important branch of the 
law on which there is so much needed a thorough and 
reliable work, and we know of no one more competent 
to perform the task than Judge Redfield. 

We are glad to notice that the books before us contain 
comparatively little of that ‘“*moralizing” which has 
been such a marked and unpleasant feature in some of 
the author’s other works. The profession buy text 
books to learn from them what the law is, as the courts 
and the legislature have made it, and not the author’s 
views — however learned and sound—as to what it 
ought to be. 


The Attorney’s Business Docket, with a feta tt, © envelope 
for the papers in each case. Springfield, Ill L, and 
W. L. Gross: New York, Baker, oorhis & OF 1871. 
This business docket will be found very useful in a 
lawyer’s office, affording, as the publishers say, “a cheap, 
simple and easy means of placing on record for instant 
reference, and without posting, all the business transac- 
tions of an attorney, agent, collector or real estate dealer, 
keeping all the entries in one book, and each case by 
itself.” The plan of it is very good, and it is well gotten 
up. With each docket is a number of large and substan- 
tial envelopes, properly indorsed, for containing the 
papers in each suit. 


The Bankrupt Law of the United States, with the Rules 
and Forms in Bankruptcy, and Notes of Decisions. 
By Frederick C. Brightly, Esq., author of the *‘ Federal 
Digest,” “ United States Digest,” etc. Second edition, 
Philadelphia: King & Brothers, 1871. 

Of writing many books on the bankrupt law there 
seems to be no end. Seme half dozen works are now 
extant, and ethers, we understand, are in preparation; 
but all of them, whatever their form or title, are nothing 
more than mere editions of the aet, with explanatory 
notes more or leas copious. 

The cempiler of the work before us ‘“‘ makes no preten- 
sions to the authorship of a treatise on the bankrupt 
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law.” His only claim is that the annotations are full to 

the present time; and this claim, we are inclined to say, ; LEGAL NEWS. 

from the examination that we have been able to make, Col. John Baxter has obtained a judgment of $27,000 for 1 
is well founded. The general orders in bankruptcy, the | libel against the Knoxville Whig. un 


rules in bankruptcy of the southern district of New The bar of New Orleans promise at least $3,500 for the ha 
York, and the forms adopted for practice, are also in- | fund for the daughters of the late Chief Justice Taney, = 
cluded. In an appendix Mr. Brightly has given the 
statutes of 1800 and 1841, which will frequently be found 
valuable for reference in connection with the decisions 
made under them on questions similar to those arising 
under the present law. 


The Massachusetts senate has passed a bill making 
bailable the offenses of rape and arson. 





Judge O. C. Wightman, of Burlington, Iowa, hanged — 
himself in his office a few days ago. 


Colonel John S. Mosby, of guerilla warfare fame, has = 
been admitted to practice at the bar of the United States 


A Digest of the Decisions of the Federal Court, from the | circuit court, Richmond. 


greantaation of the government to the present time. | A Savannah paper is very confident that Hon. Ben} 
Bar; author of “ The United States Digest,” etc. Vol. | Hill, of Georgia, is to succeed Mr. Akerman as attorney. Th 
Il. Philadelphia, Kay & Brother, 1870. general. . ti 
The first volume of Mr. Brightly’s digest of the decisions The judiciary committee of the United States house of bo 
of the United States court was published in 1868, and has | representatives have reported a bill dividing Kentucky t] 
met with a very favorable reception. The present volume | into two judicial districts, b 
contains, in a compass of something over two hundred A bill is before the legislature of Wisconsin authorizing 
pages, the gist of the decisions since made. It has been | the admission of both a husband and his wife as wit- ” 
well said, that now-a-days a knowledge of the law is not | nesses in all cases wherein they are interested parties, T 
so essential as a knowledge of the place where you can ary 
find the law. The fact that the decision of many of the The Massachusetts legislative committee on prison . 
inferior federal courts are never published in regular reform have ugreed to report in favor of sending a com. | 
series of reports, but are made public only through the mission to the International Prison Reform Congress, rule 
medium of legal papers and periodicals, renders a digest, proposed to be held in London in 1872. It 
such as the present, of peculiar value. The same fact also The Maryland court of appeals has decided that aman Joh 
would seem to require that the abstracts of such decisions | who marries a minor becomes responsible for any debts pau; 
should be unusually full, as most of the profession will | which might have been enforced against her, notwith- ina 
never be able to refer to the opinions themselves. In | standing her minority. time 


reg Sane 2in. Detyatig’s Sigest ieepem tocstticke, as District Attorney Pearson, of Pittsburg, having sought the 
his avowed object bas been to condense as closely as are 

ible. We al ti kabl ee wal : the position of major-general of the militia, Attorney bone 
ie — bop? cusligy eas - re oage. np ng General Brewster has given an opinion that the offices of of N 
seteenen--@ very grave Ghert-coming in any digest. the district attorney and major-general of the militiaare ¥ 
Otherwise the work seems to be carefully done, and the incompatible. per | 


book can hardly fail to prove useful. i 
- ° A dispatch from Athens announces that the court of _ 


go aoe Nei a ae appeals has confirmed the judgment against the accom- = 

Abbott's Practice Reports, Vol. 1X, No. 3. plices of the bandits who perpetrated the Marathon mas- paid 
; sacre, and that the Englishman Noel will therefore be was 

placed on trial at the assizes for murder. clea: 


Howard’s Practice Reports, Vol. XL, No. 3. 
Gen. J. A. Garfield has written a letter to Judge Paine, § °t0] 


of Cleveland, Ohio, congratulating him on his splendid to wl 
charge to the jury at the close of the Galentine case, and woul 

PRECEDENTS.—The principle of adopting precedent as | telling him that the whole country owes him a debt of proet 
the guide of judicial decisions, gives stability and vigor | gratitude for brushing away the wicked absurdity which and 
to the administration of justice. Speculative wisdom | has lately been palmed off on the country as law, on the eral | 
never can devise a code capable of providing for the infi- | subject of insanity. 
nite variety of cases arising out of the transactions of 
even the most simple state of society. A system of juris- 
prudence founded on precedents admits the engrafting 
of other precedents as they arise; and this will form the 
nearest approach to a perfect code; because, although no 
two cases are ever exactly similar, still no one new case 
ever happens which has not had a forerunner, in some 





conti 
A Georgia lawyer refused an appointment as district the 1 
attorney, the other day, because the judge is a colored inter 
man, and his letter has brought out a reply from Gov. 
Bullock, who publishes the lawyer’s petition for the very of the 
office he now so indignantly spurns, and also a letter from clear’ 
the colored judge, inclosed by him, indorsing the appli- offers 


earlier case, so nearly analogous to it, as to afford a | “tion. expla 
rational rule to the tribunal.—Palgrave. A curious lawsuit has just been commenced against the In, 
° Belleville and Southern Illinois railroad. A lady, who to by 

0 was shortly expecting an addition to her family, was § ation 





traveling over that road, and was so jostled by the § prom: 
roughness of the road that the event occurred much one ij 


TE ° 
en SOUR POS Vaan. sooner than had beenexpected. She lays her damages at his a, 


SPECIAL TERMS AND CIRCUITS. $10,000. Foste: 
4th Tuesday, circuit and oyer and terminer, Malone; Chief Justice Bellows, of New Hampshire, in opening in the 
James. E court at Newport, recently, spoke very decidedly against § 4, de 


4th Tuesday, circuit and oyer and terminer, Sandy Hill. | the means used to swindle money out of persons who had a 
Last Monday, circuit and oyer and terminer, Che- | oftimes cannot afford to give it, at church fairs and other the f 
gr 





mung; Murray. gatherings, such as post-offices, lotteries, grab-bags, guess } 
Last Monday, circuit and oyer and terminer, Tiogs; | cakes, etc., with the intent to raise funds for disseminat This 
Boardman. ing the gospel. The judge said that all these are recog lays d 
Last Monday, special term, Monroe; E. D. Smith. nized in law as indictable offenses, and the officers failed sistent 





Last Tuesday, special term, Albany. to do their duty were they suffered to pass unnoticed. extrin 
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THE LAW OF EXTRINSIC EVIDENCE. 
1, 


The rule excluding extrinsic evidence in the construc- 
tion of written instruments is applicable only to con- 
troversies between the parties to the instrument and 
their privies, and does not apply to controversies 
between third persons, or between one of the parties 
and a third person. 

This doctrine is recognized by the leading element- 
ary writers on evidence. See 1 Greenleaf’s Ev. 2 279. 

The following are the main cases involving the 
rule: 

In Overseers of Berlin v. Overseers of Norwich, 10 
Johns. 229 (1813), the question was the settlement ofa 
pauper. The court say: ‘‘The purchase of an estate 
ina town will not gain a settlement for any longer 
time than the purchaser inhabits such estate, unless 
the consideration for the purchase amounts to $75 
bona fide paid. The overseers of the poor of the town 
of New Berlin offered to prove, that, though the pau- 
per had purchased a lot in that town for the consider- 
ation of $250, and had mortgaged the lot back to 
secure the payment of $200, yet, in fact, he had not 
paid any part of the consideration, and the evidence 
was rejected. The overseers of New Berlin were 
dearly entitled to show this fact, and were not 
estopped. from showing it by the deed or mortgage, 
towhich they were not parties. Such a conclusion 
would be unjust, by enabling a person at any time to 
procure a settlement by a purchase without payment, 
and so to defeat the provision in the act. It is a gen- 
eral rule that parties and privies are estopped from 
contradicting a written agreement by parol proof, but 
the rule does not extend to strangers, who have an 
interest in investigating and knowing the real truth 
of the case.” The principle of our proposition is thus 
clearly recognized, although it seems that the evidence 
offered was competent even between the parties, as 
explanatory only of the consideration. 4 

In Stackpole v. Arnold, 11 Mass. 27 (1814), referred 
to by Senator Verplanck in Hvans v. Wells, the declar- 
ation averred that the defendant made the several 
promissory notes declared on, by Cook & Foster in 
one instance, and by Zebedee Cook in the others, as 
his agent; the notes were signed simply Cook & 
Foster, and Zebedee Cook; no hint of agency appeared 
in the notes ; evidence that they were really given for 
the defendant having been admitted, and a recovery 
had against the defendant, a new trial was granted on 
the ground that such evidence was improper. 

This is the leading case on the doctrine which it 
lays down, but there seems to be nothing in it incon- 
sistent with the doctrine of our proposition. The 
extrinsic evidence was not introduced on the theory 





that the controversy was between third parties, or 
between one of the parties to the note and a stranger ; 
but was introduced for the purpose of making liable, 
as a party to the note, one who did not appear on its 
face to be a party to it. The effect of the extrinsic 
evidence was to create a contract as against another 
party than the party apparently bound. The court 
in effect held that a promissory note cannot be con- 
structed by parol, in the absence of any ambiguity 
which parol evidence would be competent, in the 
fulfillment of its true office, to explain. 

This, principle was recognized, although perhaps 
not necessarily involved, in Whitbeck vy. Whitbeck, 
9 Cowen, 270 (1828). “ Parol evidence to show the 
true consideration of the deed or assignment from 
Peter to John Whitbeck was properly received. The 
plaintiff was not a party, nor, in strictness, I appre- 
hend, a privy to that conveyance; and the rule which 
prohibits the contradiction by parol of what is 
expressed in a deed, even if applicable to the con- 
sideration, I understand is confined to the parties or 
privies to the deed. The rule is founded on the prin- 
ciple that a party is estopped from impeaching o1 
contradicting his deed. But the rule does not apply 
to the acknowledgment of consideration paid, in a 
deed, even as between the parties.” 

The rule was again recognized in Krider v. Lafferty 
1 Whart. 314 (1835), in which Kennedy, J., remarks: 
“Tt cannot affect third persons, who, if it were other- 
wise, might be prejudiced by things recited in the 
writings, contrary to the truth, through the ignorance, 
carelessness or fraud of the parties; and who, there- 
fore, ought not to be precluded from proving the 
truth, however contradictory to the written instru- 
ments of others.” 

In Johnson vy. Blackman, 11 Conn, 342 (1836), A., the 
payee of a note made jointly and severally by C. and 
D., assigned it to B., with this indorsement: ‘ I assign 
the within note to B.;”’ and received another note of 
the same amount from B., who was executor of C. In 
an action on the former note against D., it was claimed 
that this note was paid by the note of B.; and evidence 
that the indorsement was not made until after the 
note in question was thus paid, although, at the same 
interview, was held competent, on the principle laid 
down in our proposition, the court citing Reading v. 
Weston, and Overseers of New Berlin v. Overseers of 
Norwich, 

In Evans v. Wells, 22 Wend. 345 (1839), in the court 
of errors, Senator Verplanck remarks: “ The written 
instrument is held to merge all former conversations, 
negotiations, and explanations between the parties 
privy to it, but it should not, and does not, control the 
rights of either party against another person responsi- 
ble on the same account, with whom no written agree- 
ment has been directly made. The writing is to such 
third person a negotiation inter alios, and can only be 
received as inferential evidence touching his liabili- 
ties, not as exclusive of all other testimony. The law 
will not permit parties to contradict, by external evi- 
dence, their own written contract. This is a sound 
principle of legal policy, but surely it does not follow 
from this, that the written contract between A. and 
B., which is conclusive as to them, must be of neces- 
sity so as to the proof of any rights or claims of A. 
against C., merely because they grow out of the same 
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business. Numerous as are the authorities and de- 
cisions for the exclusion of parol evidence, offered in 
order to discharge the liability of persons bound by 
their own written agreement, I have found but one 
(11 Mass. 27), which extends the doctrine so as to 
make the written evidence of one man’s liability on 
a contract, exclusive of all parol testimony of the lia- 
bility of another on the same matter.” 

Woodman v. Eastman, 10 N. H. 359 (1839), was an 
action against the indorser of a promissory note, 
signed by John Averill, dated July 25, 1835, payable 
in one year. On the 25th of August, 1836, the plaintiff 
received from Averill, the maker, a note and draft, 
the note being taken in part payment, and agreed in 
writing that the draft, when paid —it having ninety 
days to run—should be in satisfaction of the first 
note, and that he would then deliver it up to Averill; 

otherwise the said note to remain in full force.”” The 
defendant introduced, under objection, the testimony 
of Averill, as to the conversations which took place 
between Averill and the plaintiff at the time of the 
execution of the agreement, to the effect that the 
plaintiff agreed not to attempt to enforce the note in 
suit until the draft fell due. In respect to this the 
court say, at page 365: “ Nor is the evidence of Averill 
objectionable because it goes to prove an agreement 
which is not contained in the written receipt or agree- 
ment signed by the plaintiff, when he received the 
note and draft on the 25th of August. So far as it 
shows an agreement for delay, it does not contradict 
any thing in that instrument, but is entirely consist- 
ent with it: But if it had contradicted it, the defend- 
ant would not be precluded, by any writing between 
the plaintiff and Averill, from proving all the terms 
of the agreement. The rule that evidence cannot be 
admitted to contradict or add to the terms of a written 
instrument, has no application to third persons who 
are not parties to the written agreement.” 

Reynolds vy. Magness, 2 Iredell, 30 (1841), was an 
action against Benjamin Magness’ executors to recover 
money paid as bail for Samuel Magness, against which 
Benjamin had indemnified the plaintiff. For the pur- 
pose of showing that the plaintiff had paid these 
moneys, he produced a bill of sale of certain negroes, 
and a deed of a tract of land executed to the surviv- 
ing administrator of William Magness, which the 
parties said was to pay up an execution for which the 
present plaintiff was bound as bail for Samuel Mag- 
ness, and the plaintiff said it was to enable him to 
recover the amount back from his principal, Samuel 
Magness. For the purpose of avoiding the effect of 
the statute of limitations, the plaintiff offered to prove 
that said deed and bill were only a mortgage. The 
defendant objected that the plaintiff was estopped. 
Judge Gaston remarked: “ It is true, that if a contro- 
versy had arisen between the parties to these convey- 


ances, and the bargainee had denied the parol agree- | 
| sible. The rule excluding explanatory parol evi- 


ment, the plaintiff would have found serious, perhaps 
insuperable, difficulty in establishing it. The rule 
of evidence, that where the parties to a contract have 
reduced their agreement to writing, parol evidence 
shall not be received to alter or contradict the written 
instrument, applies to controversies between the par- 
ties, and those claiming under them. The parties 
have constituted the written agreement to be the 


suthentic memorial of their contract, and, because of | 





this compact, the instrument must be taken, as be. 
tween them, to speak the truth, and the whole truth, 
in relation to its subject-matter. But strangers haye 
not assented to this compact, and therefore are not 
bound by it. Where their rights are concerned, they 
are at liberty to show that the written instrument 
does not disclose the full or true character of the trans. 
action. Andif they be thus at liberty, when contend. 
ing with a party to the transaction, he must be equally 
free when contending with them. Both must be 
bound by this conventional law or neither.” 

Fuller vy. Acker, 1 Hill, 473 (1841), was an action of 
replevin for wrongfully taking household furniture, 
claimed by the plaintiff under a mortgage from 
William Wagstaff. The mortgage was dated March 
11, 1837, and was conditioned to pay by “‘ the tenth of 
March, one thousand eight hundred and thirty.” It 
had been renewed for three years. The defendant, 
who was sheriff, had seized the property under exe- 
eution against Wagstaff. On the trial, Wagstaff was 
allowed to testify that in drawing the mortgage an 
error was committed, the time of payment being 
intended to be March 10, 1838, the word “ eight” being 
omitted by mistake. On review, the court held the 
evidence properly admitted, Cowen, J. remarking, 
“on questions of fraud like this, which is inter alies, 
the objection of an estoppel does not apply, as it would 
if the litigation were between the immediate parties,” 

In Taylor v. Baldwin, 10 Barb. 587 (1850), it was 
held, that although, at a trial at law, the parties toa 
deed could not vary its terms by showing that it was 
intended as a mortgage, yet the rule was different as 
to strangers; and that a stranger “ was not precluded 
from inquiring into the true character of the trans- 
action, provided he has an interest in the subjeet- 
matter, which may be injuriously, if not fraudulently, 
affected if the truth cannot be shown, * * # To persons 
thus situated, the law has, in certain cases, allowed 
the right to show, by parol, the true character ofa 
transaction in which the parties and their privies 
would have been estopped by their deed or other 
written instrument. The exception in favor of 
strangers, is to prevent a fraudulent operation of the 
instrument upon their rights. Reading v. Weston, 
8 Conn. 121. This is the extent to which the author- 
ities relied upon by the counsel go, and I have seen 
none which extends the principle beyond this.” 

In Furbush v. Goodwin, 25 N. H. 446 (1852), parol 
evidence was received to contradict an instrument 
claimed on one hand to be a contract, and on the other 
to be a mere receipt. The court held such evidence 
admissible in either event. They said; “Rut if it 
might be supposed that the receipt in question was in 
truth a contract between the parties to it, and as such, 
as between them, could not admit of the explanation 
offered in this ease, still as it is not a contract between 
the parties to this suit, upon that ground it was admis- 


dence applies only in a case where the contract to be 


explained is between the parties to the suit, and nol 


where it is between other parties.”’ 

In Eaton v. Alger, 2 Keyes, 41, 45 (1865), C. trans- 
ferred to E. a note payable to bearer, drawn by J. P. A, 
and indorsed by W. S. A., and took E.’s receipt for it, 
agreeing ‘to account for the same on demand.” In 
an action by E, against the maker and indovser, the 
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receipt was introduced as evidence to establish the 
ition that title to the note was not in the plaintiff, 
and that it was a contract of bailment, and testimony 
poth of C. and E. offered to prove the nature of the 
contract and the consideration of the transfer was 
excluded. On appeal, this was held erroneous. The 
court say: ‘The genera) rule is, that estoppels are 
mutual. Parties to an instrument are mutually pre- 
eluded from varying it by parol; but the rule does 
not apply to persons who are neither parties nor 
privies to the contract, and whose rights are not 
affected thereby. It cannot be doubted, that, if the 
rights of the defendants were injuriously affected by 
the receipt, they could contradict it by parol; and, 
therefore, the parties to the receipt are not estopped as 
tothem, and in an action with them may show the 
real agreement by parol.” 

Reading v. Weston, 8 Conn. 117 (1830), at first sight 
seems to maintain a doctrine in conflict with our 
proposition, but, on closer examination, it will be seen 
to be in harmony withit. The action was brought by 
the inhabitants of the town of Reading against the 
inhabitants of the town of Weston, for the support of 
the wife and minor children of Samuel Darling. The 
paupers derived their settlement from Lucy Darling, 
the mother of Samuel Darling. The defendants 
claimed that in March, 1808, she became the owner of 
apiece of land in the town of Reading, of the value 
of $800, by deed, absolute on its face, from Joseph 
Burr. Simultaneously with the delivery of the deed, 
she executed to Burr a writing, agreeing, if within 
three years he should pay her $800 and interest, to 
surrender the deed ; otherwise be forfeited all claim. 
Evidence of this agreement was offered, but rejected. 
Verdict for defendants. A new trial was denied. 
Chief Justice Hosmer says: ‘‘ Undoubtedly there 
have been determinations, some of which have been 
cited, proving that a stranger is not estopped by a 
written agreement; but that he may produce parol 
testimony to prevent a fraudulent operation of it upon 
his interests. The King v. Scammonden, 3 Term, 
474; New Berlin v. Norwich, 10 Johns. 229; 3 Stark. 
Ey. 1018, 1052. But this principle has no application 
tothe present case. The plaintiffs have not suggested 
that there was any fraud contemplated and practiced 
onthem. The pretense would have been very strange, 
unless it were followed up by explicit testimony to 
this effect. The inhabitancy of Lucy Darling, prima 
facie, with property sufficient to purchase a farm of 
the value of $800, was a benefit to the plaintiffs, and 
not a prejudice; and all our towns would be pleased 
in this manner to extend their population.” It will 
thus be seen that the principle of our proposition was 
not denied, but it was held not applicable to this par- 
ticular case. 

Tyler v. Taylor, 8 Barb. 585 (1850), on a cursory 
glance might also be deemed in conflict with our 
proposition; the syllabus conveys that idea; but, in 
reality, it is not. The disput? was between the 
assignee of one chattel mortgagee and the assignees of 
other mortgagees in the same mortgage, as to the 
ownership of some of the mortgaged property. The 
parties to the suit were thus no‘ strangers, but 
privies to the original parties. Paro! evidence offered 
by the plaintiff to show that the defendant’s assign- 
Ment was intended only as a release was properly 





excluded. Viewed in the light of these facts, there 
is nothing in the opinion of the cor.rt in conflict with 
our doctrine: “I apprehend thas the principle of 
those cases cannot be applied to this, without also 
offering to show that the assignment was, by fraud, 
made to read differently from the actual agreement 
between the parties, to accomplish some covert pur 
pose. It cannot be that when I have purchased a 
mortgage, and the assignment expresses the contzact 
of purchase, it may be shown by parol that the assign- 
ment was intended merely to discharge the mortgage, 
without showing some other facts than the mere error 
in the assignment, and without any offer to show that 
the error was fraudulent. Such a doctrine would be 
alarming, and would leave the holders of such securi- 
ties at the mercy of their debtors. In this case the 
offer was not made by the plaintiff claiming to bea 
stranger,” etc. That is to say, the writing was bind- 
ing on the plaintiff— because he was not a stranger — 
unless it could be shown to be fraudulent. 
IRVING BROWNE. 
——- —)-2 
LIABILITY OF CARRIERS FOR WRONG 
DELIVERY. 

The question of the liability of a carrier for the 
delivery of goods to a wrong person is one of great 
practical importance, and one which has derived 
additional interest from a couple of recent and appar- 
ently adverse decisions on the subject. In the recent 
edition, by Mr. Bennett, of Story on Bailments, at 
page 507, the following principle is laid down: * Care 
must be taken to deliver the goods to the right person 
as well as at the proper time, and at the proper place. 
For if delivery be by the carrier to a wrong person, 
although it may have been made by his own innocent 
mistake, or by his being imposed upon, he will be 
liable to the true owner for the whole value of the 
goods so lost. Indeed, such a wrongful delivery is, in 
the common law, treated as a conversion of the prop- 
erty.” 

The first case cited as an authority for this propo- 
sition is the leading case of Stephenson v. Hart, 4 
Bing. 476. In that case, the plaintiff, having been 
imposed upon by a swindler, consigned a box at 
Birmingham by the defendants, as common carriers, 
to “J. West, 27 Great Winchester street, London.” 
The defendants found, on inquiry at the address, that 
no such person resided there; but upon receiving a 
letter some ten days after, signed “ J. West,” request- 
ing that the box might be forwarded to a public-house 
at St. Albans, they delivered it there to a person call- 
ing himself West, who showed that he had a know- 
ledge of the contents of the box; that person having 
disappeared, the defendants were held liable to the 
plaintiff in an action of trover. The decision was 
placed mainly on the ground that th 2 defendants had 
not delivered the box according to the due course of 
their business and duty ; that, upon failing to find the 
consignee at the place addressed, they had no right to 
deliver it at another place, without further instruc. 
tions from the consignor. 

Burrough, J., in the course of his opinion, said: 
*“ At the outset, no doubt, the contract w.s between 
the carrier and the consignee; but when it was dis- 
covered that no such person as the consignee was to 
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be found in Great Winchester street, that contract 
was at an end; aid the goods remaining in the hands 
of the carriers as goods of the consignor, a new im- 
plied contrast arose between the carrier and the con- 
signor to take care of the goods for the use of the 
consignor, It is clear that the property in them never 
passed out of the plaintiff, the consignor. The whole 
transaction was a gross fraud; the goods procured by 
a bill with a false drawer and false acceptor, and no 
such person as the consignee ever heard of at the 
place to which he had addressed the goods. That cir- 
cumstance ought to have awakened the suspicion of 
the defendants, and they were guilty of gross negli- 
gence in parting with them without further inquiry.” 

Gazelee, J., who dissented from a majority of the 
court, said: ‘‘ My doubt is, whether the goods, having 
been delivered to the person who, up to the time the 
bill drawn by Le Cointe became payable, was the 
person apparently entitled to them, the defendants 
are liable in trover on such delivery, as having been 
guilty of a wrongful conversion of the goods, For 
delivery to a wrong person, a carrier is no doubt 
responsible in trover, but from all that appears in this 
case, it may be collected that the person who received 
the box at St. Albans was the person calling himself 
West, and the person to whom it was intended the box 
should be delivered.” Park, J., attempted to answer 
this argument by suggesting that West was a felon, 
and that “a felon could not be the right person.” 
But supp 2se West had received the goods at the place 
to which they were addressed, he would have been 
none the less a felon, and yet in such case it could 
hardly be claimed that the carrier was liable. 

The case of Duf v. Budd, 3 Brod. and Bing. 177, is 
also a leading case on the subject. There the plaintiff 
having received an order from a stranger to furnish 
goods for J. Parker, of High street, Oxford, and find- 
ing upon inquiry that Mr. Parker of the High street 
was a tradesman of respectability, forwarded the 
goods by a carrier, having directed them to “ James 
Parker, High street, Oxford.”’ On the arrival of the 
parcel at Oxford, the carrier’s porter there, who knew 
W. Parker of the High street, told him of the arrival 
of the parcel, no other Parker residing in that street. 
W. P. said he expected no parcel. Shortly after, a 
person to whom the porter had before delivered par- 
cels, under the name of Parker, called at defendant’s 
office, and, saying that the parcel was his, was allowed 
to take it on paying the carriage. The plaintiffs, 
having thus lost their goods, brought the action 
against the carrier. The jury having found, under 
the instruction of the judge, that the defendant had 
been guilty of gross negligence, and was, therefore, 
liable, the court refused to grant a newtrial. In both 
these cases the action was based on the principle, that, 
the goods having been originally procured by fraud, 
the property in them had not passed out of the vendor. 
The cases of Youl v. Harbottle, Peake, 49; Devereux 
v. Barclay, 2 Barn. and Ald. 702; Stephens v. Elwali, 
4 M. an.18. 259, are to the same effect as the above. 

One ot the two recent decisions, to which we alluded 
in the beginning, is that of the supreme court of Ver- 
mont in ihe case of Winslow v. The Vermont and 
Massachusetts Railroad Compary, 42 Vt. 700; 1 Am. 
R. 365. There the plaintiff had been induced by one 
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Collins to consign goods addressed to “ J. F. Roberts, 


Roxbary, Mass.’’ The goods were sent over defend. 
ants’ line to Boston, and, upon their arrival there, 
Collins, representing himself to be “J. F. Roberts,” 
employed a trueckman, who was accustomed to take 
freight from defendants’ depot, to go and get the goods 
for him. The goods were delivered to the truckman, 
on his representation that J. F. Roberts had sent him 
for them, and by him to Collins, who sold them, and 
absconded. There was no such person as J. F. Rob- 
erts in Roxbury, nor any one who was known or 
passed by that name. The court held, in an action 
against the railroad company, that they had been 
guilty of gross negligence, and were, therefore, liable, 
It was elaimed that the goods were delivered in the 
customary manner, and in the usual course of busi- 
ness ; but the court said: ‘‘ We think no such excep- 
tion to the common-law rule can be made. The car- 
rier is under the same contract, obligation or duty to 
deliver the goods safely, that he is to carry them 
safely. The law fixes these duties upon the carrier, 
and he cannot relieve himself from them by proving 
usage.” 

The most recent case, and one somewhat in conflict 
with the above, is that of McKean v. McIver, Law R, 
6 Ex. 36, decided in November last. In that case the 
plaintiffs, being imposed upon by a fictitious order 
sent by H., a person employed by them to obtain 
orders, forwarded goods by the defendants, who were 
carriers between Liverpool and Glasgow, addressed 
to C. Tait & Co., 71 George street, Glasgow, that being 
the name and address given them by H. In faet, 
there wus no such firm as C, Tait & Co., but H. had 
made arrangements at 71 George street for receiving 
letters, ete., addressed there under that name. On the 
arrival of the goods at Glasgow, the defendants, fol- 
lowing the course of business usual with carriers 
between Liverpool and Glasgow, sent a notice to the 
address appearing on the’ goods, requesting their 
removal, and stating that the notice must be produced, 
indorsed asa delivery order. This notice was received 
by H., who indorsed it ‘*C, Tait & Co.,’’ and, upon 
presenting it so indorsed, obtained delivery of the 
goods. Inan action against the defendants as carriers 
for misdelivery, the court held that the defendants 
were not liable. Much stress was laid upon the fact 
that the defendants had followed the usual course of 
business, and that the usual course of business being 
presumptively known to the plaintiffs, must be con- 
strued as incorporated in their directions to the defend- 
ants. Martin, B., said: “‘ But if the carrier delivers 
at the place indicated, or does what is equivalent toa 
delivery there, he does all that he is bound to do; he 
obeys the sender’s directions, and is guilty of no 
wrong. To make him liable, there must be some 
fault; it is a question of fact whether there has been 
any such negligence as makes him guilty of a con- 
version; and where he has carried out the directions 
of the sender, the mere fact that he has delivered the 
goods to some person to whom the sender did not 
intend delivery to be made, is not sufficient to support 
the allegation that he has converted them.” 

During the argument of the case, Bromwell, B., 
expressed his conviction that Gazelee, J., was right in 
the case of Stephenson v. Hart, supra, in holding that 
if West, who received the goods, was the person for 
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whom thev were intended, the carrier was not guilty | 
of conversion. 

The decisions of the supreme court of Vermont and | 
of the exchequer court are not in conflict ; the circum- 
stances of the two cases were dissimilar, and the con- 
clusion clearly correct in both. The reasons through 
which the conclusions were reached are not so harmo- 
nious. While, in the latter case, the non-liability of | 
the carrier is rested on the ground that he made the 
delivery in the usual course of business, in the former | 
case itis said, “‘ the law fixes these duties [safe carriage | 
and delivery] upon the carrier, and he cannot relieve | 
himself from them wy proving his usage.”’ 

We apprehend that the rule to be drawn from the 
cases is this: that the question whether or not the | 
defendant has delivered the goods according to the 
usual course of business is a question for the jury, 
and that they are to determine whether, under the 
circumstances, the defendant has conducted himself 
with due and ordinary care. 


———_— 


POSTHUMOUS JUSTICE. 


The bales of old paper and rags gathered from the 
ends of the earth, to be ‘‘ worked up” by Yankee 
mills, are full of curiosities, The chiffonier’s hook 
penetrates, sooner or later, the most secret places, and | 
brings up to the light many strange matters; bundles 
of letters tied with faded ribbon; huge rolls of manu- | 
script, “rejected ” (when their rejection meant starva- 
tion, perhaps) and gathered from publishers’ waste- 
baskets; quaint and curious volumes of forgotten 
lore; account books of defunct tirms; pamphlets and 
tracts without number. Do you ever think, brother, 
upon what a weird palimpsest you are drawing your 
little innocent bill of costs, or your cold-blooded 
affidavit? No, not you. 

Not long since, while visiting the extensive works | 
of my friends Pulp & Co., of Pulpville, the distin- 
guished paper manufacturers, in a huge pile of mate- 
rial about to be placed in the bleacher I noticed and 
picked up a pamphlet, which, as it contained many 
familiar names, attracted my attention and interested 
meatonee. It is entitled ** Proceedings and Resolu- 
tions of a meeting of the Attorneys and Solicitors of | 
London, upon the death of Sampson Brass, Esq., late | 
of Bevis Marks,” and contains the speeches and reso- 
lutions made upon that melancholy occasion. I regret 
that the proceedings are too lengthy to be published 
entire in this journal, but as they are, I have madea 
synopsis of the more important parts, which I hasten | 
to present to my professional brethren. 

The pamphlet appears to have been prepared by a 
reporter who was present, It begins with the state- 
ment that “the meeting was largely attended and was 
impressive in its solemnity. Among those present 
were observed the Hon. T. Traddles, one of the barons 
of the exchequer ; Mr. Conversation Kenge, and Mr. 
Karboy, of Lincoln’s Inn; Mr. Dodson and Mr. Fogg, 
of Freeman’s Court; Mr. Perker, of Grey’s Inn; Mr. 
Vhooles, of Furnival’s Inn; Mr. Witherden, Mr. 
Abel Garland, Mr. Jaggers, Mr. Wemick, Mr. Solo- 
mon Pel], Mr. Mortimer Leightwood, of the Temple } 
Mr. Guppy, and many others. 





“The meeting was organized by calling to the chair, 
the Hon. Baron Traddles, who said, upon taking his 
seat: ‘Again, gentlemen, pallid death has visited our 
profession, and we are called upon to pay the last trib- 
ute of respect to a departed brother. This occasion 
is one of more than ordinary interest and solemnity. 
Our distinguished brother, Mr. Tupton Tulkinghorn, 
after a long life of assiduous devotion to his profes- 
sion, has passed to his reward. Mr. Talkinghorn was 
aman of no common mold; he brought to the con- 
duct of his business great natural talents and assiduous 
cultivation. Untiring in his application, his causes 
were thoroughly prepared, and no contingency could 
arise on their trial which his forethought and research 
had not provided for; in his devotion to the interests 
of his clients, he afforded to all of us a bright exam- 
ple of professional fidelity, limited and qualified as it 
was, only by his quick moral perception and sterling 
integrity. Asalawyer, his loss to the profession is 
irreparable. Asa man, the kindliness of his nature, 
his courtesy and affability in his daily intercourse 
with his professional brethren, his generosity and 
frankness, his scorn of all that was mean or dishonor- 
able has fondly endeared him to us, and it will be long 
before the profession cease to cherish his memory and 
revere his virtues.’ ”” 

Mr. Guppy and Mr. Garland were then appointed 
secretaries. Mr. Pell, Mr. Perker and Mr. Wemick, 
committee on resolutions, 

Mr. Kenge then spoke as follows: 

{It is to be regretted that I am compelled to omit 
portions of the speech of Mr. K., as my space is 
limited, and, in condensing it, it will lose much of the 
fervor and earnestness of the original.) He said: 
“That the critical analysis of character was often a 
difficult task, nearly impossible when it was masked 
behind the conventionalities, and, he was sorry to 
add, the hypocrisies of life; but in the case of our 
late friend and brother the task was easier, for, so 
open and generous was his nature, that hypocrisy 
was to him an impossibility, and, in every occur- 
rence of his life, the whole man stood revealed.” 
Mr. K. spoke feelingly of Mr. Brass in his relations 
with his professional brethren and his clients, and of 
his devotion to the interest of the latter. ‘‘ One inci- 
dent in his life,’’ Mr. K. continued, ‘‘ which, properly 
understood, reflected credit upon his professional 
character, had been seized upon by an anonymous 
Bohemian scribbler writing under the pseudonym of 
Boz, who never lost an opportunity of attacking our 
profession, and so distorted as to create, for a short 
time, an unfavorable impression of our friend in 
non-professional circles, but, he thanked heaven, the 
deceased never for a moment lost the confidence and 
esteem of the profession. That,’ said Mr, K., “I 
believe to be the proudest eulogium that can be passed 
upon any lawyer.” Mr. K. remarked at length upon 
the attributes of the deceased as a man and a lawyer, 
and spoke of the irreparable loss the profession had 
sustiined by his death. “ But,” said Mr. K., ‘ he has 
gone, full of years and honors, to take his place in the 
stately vista of the pillars of our profession.” Mr. K. 
eoncluded by an affecting reference to the inroads 
which death had lately made in the ranks of the pro- 
fession, regretted our inability to check the march of 
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the ruthless destroyer, counseled resignation to the 
inscrutable decrees of Providence, and an unfaltering 
trust in the beneficent intentions of the Creator. He 
eloquently and feelingly compared the consolations 
of religion with those which philosophy affords, and 
concluded with the quotation: 
“Philosophy and reason! Ah, how vain 

Their lessons to the feelings! They but teach 

To hide them deeper, and to show a calm, 

Unruaffied surface to the idle gaze.” 

“He was followed,’ says the report, “by Mr. 
Vhooles, of Furnival’s, who spoke as follows: 

“Mr, Chairman: I have hastened from the funeral 
solemnities of my aged father, who was recently bur- 
ied in the beautiful vale of Taunton, where I have 
been graciously permitted by Divine Providence to 
contribute to his support for many years, to be pres- 
ent at this mournful occasion. Mr. Chairman, I con- 
sider the custom of meeting to pay our tribute to our 
deceased brethren as a most beautiful and beneficent 
one, and I hope that it may be long before it is aban- 
doned, The careful analysis of character which occa- 
sions like this elicit, teaches the lawyer that his whole 
duty is so to live that he may be respected by the 
profession, and leave a competency to his family. I 
can cordially unite in all that has been said of the 
professional character and capacity of our deceased 
brother. In his social relations, his genial disposition 
and conversational powers left nothing to be desired ; 
but that of which I desire principally to speak, is the 
eminent purity of his life, and his deep religious 
experience, Mr. Brass was a Christian gentleman — 
nay, more; he was that embodiment of all that is 
noble in man, the Christian lawyer! lis religious 
convictions had always been deep and abiding, his 
faith simple and childlike; but for a short time before 
his death, he seemed more thoroughly aroused and 
determined in the future to devote himself more 
untiringly to pious ministrations and works of love; 
and he spoke with affecting earnestness of the pleas- 
ure he anticipated in more intimate association with 
active Christians. But, alas! for the uncertainty of 
earthly hopes! we now assemble to mourn our loss, 
which is his eternal gain. Let us, my friends, lay this 
afflicting dispensation to heart, and, considering the 
frail tenure of life, apply our hearts to wisdom, for in 
such an hour as we think not, we may be called to 
meet the realities of another world, and our families 
be left to the cold charities of this, very inadequately 
provided for.” 

Mr. Witherden then addressed the meeting. He 
said that he thought that the profession was generally 
apt to lay too much stress upon the intellectual attain- 
ments of lawyers, and to think too little of the quali- 
ties of their hearts; he desired to bear testimony to 
the qualities of the heart of the deceased, rather than 
to his eminent professional attainments, which were 
known to all, and required no eulogy at his hands. 
Mr. W. then spoke at great length of the private and 
social virtues of the deceased, and instanced many 
acts of charity and unselfish devotion, Mr. Wither- 


den spoke feelingly of his own relations with Mr. B., 
and concluded as follows: ‘‘ During nearly 40 years 
of professional life, I was constantly brought in con- 
tact with my deceased brother in the relation both of 
colleague and adversary, and never in that long 





period was our intercourse darkened by a cloud of 
suspicion, or disturbed by an unkind word or a bitter 
thought. But thou art gone, my brother, my com. 
panion — 
“ No lovelier spirit than thine 
Ever burst from its mortal control 
In the realms of the blessed to shine!” 

The reporter says, that during the remarks of Mr, 
Witherden, his partner, Mr. Garland, was so over- 
come by his emotions as to require assistance to leaye 
the hall. 

Mr. Dodson, of Freeman’: Court, Cornhill, next 
addressed the chair as follows: **. ‘éel, Mr. Chairman, 
that I cannot add any thing to the eloquent and de- 
served tributes of respect that have been offered to 
the memory of our lamented brother, but I desire, as 
a humble member of the profession which he 
adorned, and as an old and familiar acquaintance of 
his, to signify my acquiescence in what has been said 
of his character. Perhaps it may not be out of place 
for me to add, that, if there was one virtue for whicl’ 
our deceased friend was more remarkable than 
another, it was the singular purity of his relations 
toward his clients, He never stooped to speculating 
in his clients’ causes —a practice common in these 
days and very reprehensible. He was apeace-maker, 
and always discouraged personal actions, such as 
breach of promise of marriage and slander. He was 
a liberal and kindly man. I recollect an instance 
illustrative of these traits, to which my partner, Mr, 
Fogg, was witness, and which, if he were present, he 
would confirm. He had commenced an action against 
a poor man ona debt of two pound ten; the debtor 
came to settle, and brought with him the amount of 
the debt, and only three pound five for costs. It was 
in Mr. Brass’ power to demand a much larger sum 
for costs, because he had just ordered his clerk to go 
and file the declaration; but the debtor’s distress at 
the suggestion was so evident that he waived his right, 
and exacted only the triflingsum mentioned, I never 
shall forget the amiable and compassionate smile that 
irradiated his features as he sat at his desk and wrote 
an acquittance ; and when he handed it to the debtor, 
saying ‘There, there; no matter about the stamp,’ 
I was quite overcome with admiration. 

** Another trait of Mr. Brass’ character was his deli- 
cacy and consideration for the feelings of others, A 
gentleman against whom a cause of action had once 
been placed in his hands for enforcement having 
called, in response to a letter from Mr. Brass, and the 
interview having terminated unsatisfactorily, he sent 
a clerk to serve the writ on him in the street, just 
outside the door, rather than serve it himself in his 
own Office. 

“These are unimportant matters when separately 
considered, but it is their aggregate that renders the 
reputation of Sampson Brass so deserving of emula- 
tion, and so firmly fixed in the memory of his breth- 
ren, his clients, and those against whom he was 
employed. ‘ Monumentwm ere perennius.’ ”’ 

Mr. Guppy followed. He spoke of the ready assist- 
ance always furnished by Mr. Brass to young lawyers, 
and of his great acumen. Mr. G. said: ‘‘ For many 
years I never noticed taxation of a bill of costs, with- 
out first submitting it to my friend, and I do not 
recall an instance in which the bill was not raised 
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from fifteen shillings to three pounds by his untiring 
research.” 

The report then gives the speeches of Messrs. Fogg, 
Perker, Wemmick and others, but I have room for 
the remarks of Mr. Leightwood only. Mr. L. was 
the last speaker and said : 

“Mr, Chairman, I had not intended to say any 
thing upon this melancholy and interesting occasion, 
knowing, as I did, that there would be no lack of 
those who would desire to pay a tribute to the worth 
of our departed friend, and so I came here entirely 
without preparation. Yet, I cannot forbear to tres- 
pass a little upon the time of the meeting. 

*“ As our lamented brother was my senior by a score 
of years, I knew him better as alawyer than as a man, 
and it was not my privilege to meet him in those 
social relations in which his genial nature and kindly 
heart endeared him to his intimate acquaintances. It 
is as an attorney, then, that I shall speak of him. His 
distinguishing characteristic was the zeal with which 
he pursued “he interests of his clients, and the unflag- 
ging industry which he brought to the preparation of 
his causes. It has been remarked to me by Lord 
Chief Justice Wrayburn, that when he was at the bar, 
he was never so well briefed as when he was retained 
by Mr. Brass. Said his lordship: ‘ Nothing was so 
minute as to be overlooked, and no contingency 
so improbable as not to be provided for, Every ques- 
tion for the examination of his witnesses was care- 
fully prepared and elaborately written out, and,’ 
added his lordship, with suppressed emotion, ‘his 
witnesses were equally well prepared for the ques- 
tions.’ In one of my earliest causes, which, from its 
importance, was much talked of at the time —I refer 
to Riderhood v. The London and Hamburgh Steamship 
Oo. —I had the good fortune to be associated with the 
late Mr. Brass. Of the qualities, as a lawyer, which 
he displayed in the preparation of that case, I cannot 
speak too highly. My friend Lord Wrayburn, who 
held the brief for thé plaintiff, remarked to me, upon 
the coming in of the verdict, which was for £2,000, 
that we were indebted for it chiefly to the zeal and 
ingenuity of my colleague in searching for witnesses 
in and about Lime-’us-hole, and in preparing, arrang- 
ing and reconciling their evidence ;’ and, added his 
lordship, feelingly, ‘in this case the client was worthy 
of the lawyer.’ In common with the rest of the pro- 
fession, I deplore a loss that, I fear, this generation 
cannot supply.” 

Then follows in the pamphlet the report of the com- 
mittee on resolutions; their substance is as follows: 

1. Recognizes in this bereavement the hand of 
Divine Providence. 

2. Avers that the profession are called to mourn the 
loss of one who had few equals and no superiors as a 
lavyer and a man, the quality both of his head and 
heart. 

8. Tenders sympathy to the wife and children of 
deceased. 

4. That we attend the funeral in a body. 

5. That the proceedings, ete., be published and 
copies transmitted, ete. 

Ineed not say how this little book delighted me. 
Thad been somewhat prejudiced, I blush to confess, 
against Mr. B., by some malicious reports that had 
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been circulated concerning him by the Bohemian 
newspaper writer referred to in one of the speeches 
given above, but, upon a perusal of this pamphlet, I 
am convinced that Mr. B. was as good as the rest of 
us. I wassomewhat puzzled by the name of Tulking- 
horn, appearing in the remarks of the Hon. Baron 
who presided, and also by the words, “ the wife and 
children,” in the third resolution, as it is well known 
Mr. B. never married; but these errors are very 
naively explained in the “errata’’ upon the last page 
of the report, which I give entire, as it contains some 
hints which it would be well for the profession in this 
country to act upon, as much labor might be saved. 


** ERRATA, 


“Since the foregoing pages were printed, we have 
received from the Hon. Baron Traddles a note, ex- 
planatory of the appearance in his remarks of the 
name of Mr. Tupton Tulkinghorn instead of that of 
Mr. 8. Brass. He says: ‘ The mortifying error in my 
remarks was occasioned by the carelessness of my 
clerk in filling out the printed blank form of chairman's 
speech. It seems he was so much impressed with the 
tragic fate of the late Mr. T. that he inserted his name 
in the blank left for the purpose instead of that of Mr. 
Brass, and, at the meeting, I was too much overcome 
by my emotion to observe it.’ 

** Also, in the third resolution, for ‘the wife and 
children’ read ‘ the beautiful and accomplished sister.’ 
The error occurred from the fact that the committee 
on resolutions were not personally acquainted with the 
deceased, and neglected to strike out the words ‘ the 
wile and family’ from the printed form. q 

‘** REPORTER.”’ 

The italics in the above are our own. 


-—- —> +e peor pm  — — 


FRENCH ADVOCATES IN THE SIXTEENTH 
CENTURY. 

M. Berryer has drawn in lively colors an advocate 
of the olden time engaged in the performance of his 
daily duties. We see him, dressed in his robes of 
black satin, set out at an early hour on a summer 
morning from one of the picturesque houses with 
peaked turrets and high gable ends, which rose above 
the banks of the Seine, in old Paris, and hurrying 
forward to the court, because the clock of the holy 
chapel has just struck six, at which hour the judges 
are obliged to take their seats, under pain of losing 
their salary for the day. He is busy in thinking over 
the cause which he has to plead, and taxes his ingenu- 
ity to compress his speech into as brief a compass as 
possible; for he remembers that an ordinance of 
Charles VIII, issued in 1493, imposes a fine upon long- 
winded advocates who weary the court with their 
prolixity. Look at his countenance. The furred 
hood which covers his head, and the ample gray 
cloak, the collar of which hides half his face, cannot 
so far conceal it as to prevent you from seeing an 
expression of anger there, which no doubt is excited 
by the recollection of the arguments used by his 
opponent on the preceding evening. But think not 
that, when he reaches the court and rises to reply, he 
will retort by any abusive language ; for, by another 
regulation of the same king, counsel are expressly 
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forbidden to use any opprobrious words toward their 
antagonists. The judges are seated on their chairs ; 
the parties are before them; and now he whose por- 
trait we are sketching rises to address the court. He 
speaks under the solemn sanction of an oath, for he 
has sworn to undertake only such causes as in his 


conscience he believes to be just; he has also sworn | 


not to spin out his pleadings by any of the tricks of 
his profession, but make them as concise as possible. 
If, in the course of his harangue, he touches on any 
question which he thinks may possibly affect the 
interests of the crown, he suddenly stops and gives 
formal notice of it to the court. Twelve o’clock 
strikes just after the cause is over and judgment pro- 
nounced, and the court rises. His client has been 
successful, and he now takes his counsel aside to 
settle with him the amount of his fees; and it is not 
without any effort that he gives him the sum which 
the royal ordinances permit him to receive. Except 
in this last particular we perceive in this picture no 
resemblance to the conduct of modern courts, lawyers 
or suitors. 
a on 
CURRENT TOPICS. 

The rumor, to which we have alluded, that Mr. 
Attorney-General Akerman is to be requested to 
resign, is ‘‘ confirmed on the highest authority’ by 
the correspondent of the New York Evening Post — 
and we are inclined t» credit it from recent develop- 
ments. Within the week, a committee of the senate 
has made a report in direct opposition to the attorney- 
general's opinion, and some of his other recent opin- 
ions are treated with silent contempt by those in 
authority. Mr. Akerman may bea very fair lawyer, 
but the position which he now occupies demands the 
best legal talent in the country. 


A bill has been introduced in the state legislature 
to empower the general term judges to fix the times 
and places of holding the general terms. It provides 
that, within twenty days after the passage of the act, 
the justices of the supreme court who have been 
assigned to hold the general terms thereof, in the 
several judicial departments of this state, shall, by 
appointment in writing, designate the times and 
places of holding the general terms of said court 
within their respective judicial departments, from 
January 1, 1871, provided that at least one term in 
each year shall be designated to be held in each of 
the judicial districts comprising the several judicial 
departments of the state. 

‘Was Shakspeare a lawyer?’’ is one of those spec- 
ulative conundrums with which ingenious people like 
to while away their leisure. Rushton rushed into 
print in 1858 with his Shakspeare a Lawyer. The next 
year Lord Campbell took up the question, and gave 
us a very readable and pleasant disquisition on Shaks- 
peare’s legal acquirements ; but, with characteristic 
Scotch caution, came to the conclusion that he didn’t 
know whether or not the great dramatist belonged to 
the noble brotherhood of attorneys. Anon a Boston 
lawyer, Mr. F. F. Heard, came to the rescue, and, by 
dint of logic and special pleading, proved, to his own 
satisfaction, that Shakspeare was or was not a lawyer, 


| we have forgotten which. And now a new light 
on this dark subject has sprung up in England, 
One H. T. has written what some one irrever- 
ently calls a “booklet”? to prove that the aforesaid 
Shakspeare was a lawyer, and a “ practical” lawyer 
at that. He founds his argument on the two plays— 
““Measure for Measure” and “ All’s Well that Ends 
| Well” —and in them finds a “ positive answer,” 
Skeptics may object to this conclusion, since it is 
founded, not on the ordinary text of the plays, but on 
the text with and fanciful emendations, 
Much stress is laid upon the fact, that the play-wright 
always speaks civilly of attorneys, and never indulges 
in cheap banter at their expense; and also upon the 
other fact, that his lawyers talk “ good law.’ We 
have little doubt that, by the same ratio decidendi, it 
could be proved that Shakspeare was a practical 
grave-digger, or butcher, or even a king. 


strained 








A correspondent writes as follows: “ We were in- 
formed, some time ago, that Messrs. Banks & Bro, 
had contracted to supply the profession with court of 
appeals reports, at sixty to eighty cents per volume, 
We have been compelled to pay the old price, $2.50, 
and so has every one else, so far as we know. What 
are the facts in reference to this matter? If our infor- 
mation is correct, it strikes us it would he better, in 
future, to dispense with the useless form cf a contract 
limiting the price of these books.” 

In volume I, at page 206, we gave the facts relative 
to the present contract for the publication of the court 
of appeals reports. By that contract Mr. Banks agrees 
to keep the volumes of the court of appeals reports 
For a volume of five 
hundred and fifty page:, sixty cents; for a volume of 
six hundred and fifty pages, eighty cents. For a vio- 
lation of the contract Mr. Banks forfeits all rights 
under it, and “five thousand dollars, to be recovered 
by the parties of the first part (the reporter, secretary 
of state and comptroller) or their successors in office, 
for the use of the people of the state of New York.” 
Mr. Banks has uniformally charged, we believe, two 
dollars and fifty cents a volume for the reports issued 
under this contract, claiming the right so to do on the 
ground that each volume contains over six hundred 
and fifty pages. 


for sale at the following prices: 


—_——_>-~0- —____ 


OBITER DICTA. 


At a recent circuit of the supreme court of this state 
a question arose on the construction of the pleadings. 
The counsel read their respective pleadings through to 
the judge, and argued. Then the judge took the plead- 
ings and read them through to himself. At the conclu- 
sion, he handed the papers over to the counsel, and, with 
an expression of utter perplexity, said, “I think, under 
the present system of pleading, there is no safety unless 
counsel come into court with the code under their arm.” 
One of the counsel quickly jumped up and replied, 
“Don’t you think, your honor, it would be better to 
bring it in their heads?” 





The following story is told at the expense of an Oskosh 
(Wis.) lawyer: One Smith had failed in business and sold 
out, and having two or three tough little bills, had given 
them to this lawyer for collection. Smith went to the 
office to receive the proceeds. The amount collected was 





about $50. ‘I’m sorry you've been so unfortunate, Smith, 
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—— 
for I take a great interestin you. I shan’t charge you as 


much as I should if I didn’t feel so much interest in you.” 
Here he handed Smith $15, and kept the balance, ‘You 
see, Smith, I knew you when you were a boy, and I knew 
your father before you, and I take a good deal of interest 
jnyou. Good morning. Come and see me again.” Smith, 
moving slowly out of the door, and ruefully contemplat- 
ing the avails, was heard to mutter: “Thank God you 
didn’t know my grandfather.” 

The ‘blue laws” of Connecticut are not unknown to 
fame: but that the early ‘“cavaliers” of Virginia had 
their “blue laws” is not a matter of common report. 
Here are a couple, however, from the latter state, not 
unworthy of the early Puritans, 

In 1610, attendance at church twice every Sunday was 
enjoined ‘‘upon pain, for the first fault, to lose their 
provision and allowance for the whole week following ; 
for the second, to lose said allowance, and also to be 
whipped; and for the third, to suffer death.” The law 
was subsequently modified as follows: The governor 
published several edicts, “ that every person should go to 
church Sundays and holidays, or lie neck and heels that 
night, and be aslave to the colony the following week ; 
for the second offense, he should be a slave fora month ; 
for the third, a year and a day.”’ 

1662—“‘ Every person who refuses to have his child bap- 
tized by a lawful minister [of the church of England], 
shall be amerced 2,000 Ibs. of tobacco. The whole liturgy 
of the church of England shall be thoroughly read at 
church or chapel every Sunday.” 





M——, who is naturally shrewd, but is somewhat 
easily thrown from his balance, undertook to argue a 
general demurrer to an indictment from an associate's 
brief, who was to have made the argument, but was 
unexpectedly absent. M had but a few moments in 
which to read the brief and command the points in 
demurrer, and that brief space hardly sufficed him; but 
the law docket had been called and his case reached, so 
up he gotan i commenced stating his case. The further 
he went the deeper in he waded, until Judge Whipple, at 
aloss to follow his meaning, said: “ Mr. M , Will you 
oblige me by stating that point again? You are either 
not quite clear, or [did not catch your meaning.”” M 
began again, his eye alternating between the brief and 
the bench, but with no better success. To make matters 
worse, a slight titter was observed from the bar, when, 
after a third trial, and amid roars of laughter, M " 
thoroughly puzzled, exclaimed: ‘*‘ Your honor, I ask the 
privilege of submitting this demurrer upon written briefs. 
I find it pretty nearly impossible for a man te deliver 
himself intelligently of ideas the possession of which he 
is not possessed of himself.” Under the force of this 
clearly stated and most undeniable proposition, his 
request was granted asa matter of course, — The Michigan 
State Republican. 














ome - 
DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF NEW YORK.* 


AGREEMENT. 

1, To pay for use of credit. —In the case of indorsements 
of commercial paper, by accommodation indorsers, the 
law does not prevent an agreement between the maker 
and indorser that the latter shall he compensated for the 
favor of his indorsements. If compensation is claimed, 
the indorser must show that there was a special agree- 
ment that he should be compensated for such use of his 
credit. Perrine v. Hotchkiss. 

2% The law allows a party who becomes surety for 
another, by way of indorsement or otherwise, to agree 





*From Hon. O. L. Barbour, and to appear in volume 58 of his 
Reports. - 





upon a certain price for the use of his credit. But unless 
there is some specified contract fixing the price to be paid, 
a surety cannot recover for the use of his credit by the 
principal. Ib. 

CRIMINAL LAW. 

1. Evidence as to character,— Whenever a prisoner on 
trial puts his general character in issue, by his own act, 
he takes the risk of its being proved bad, and of every 
presumption which such proof legitimately raises against 
him. Burdick v. The People. 

2. And so, where a prisoner, upon trial on an indict- 
ment for a felony, avails himself of the privilege granted 
by the statute of 1869, of testifying as a witness in hisown 
favor, he necessarily puts his general character and cred- 
ibility as a witness in issue, and makes it the proper 
subject of evidence on that question, Ib. 

3. When he makes himself a witness, he becomes sub- 
ject to all the rules applicable to other witnesses, not- 
withstanding his other character of a party on trial for a 
felony. Ib. 

4, The statute which allows a prisoner, upon trial for a 
crime, to become a witness in his own behalf, at his own 
election, does not protect him from being impeached, the 
same as any other witness, Ib. 

5. Judge’s charge: questions of law or fact. — Where, 
upon a trial for murder, the question raised by the pris- 
oner’s testimony was, whether, situated as he was, there 
was reasonable ground for an apprehension, on his 
part, of a design on the part of the deceased to do 
him, the prisoner, some great personal injury, and to 
believe there was immediate danger of such design being 
accomplished, and the judge charged, as matter of law, 
that the homicide was not justifiable, even if the jury 
believed the facts and circumstances, at the time and 
before the firing of the pistol, which produced it, were 
as stated by the prisoner in his testimony,—Held, that the 
question was clearly a question of fact for the court; and 
that the charge was erroneous, because it took the ques- 
tion from the jury entirely. Ib. 


DAMAGES, 


1. Evidence.— Where, in an action to recover damages 
for the detention of water from the plaintiffs’ factory, 
the plaintiffS were allowed to prove how many yards less 
of cloth they made, in consequence of such detention, 
than they could have made had the water not been de- 
tained as it was, and what the profit on each yard manu- 
factured and sold was, at the price at which they sold 
what they did make, — //eld, that this was clearly incom- 
petent for the purpose of ascertaining the amount of 
damages sustained by the plaintiffs, it being wholly spec- 
ulative and conjectural, Pollilt et al. v. Long. 

2. Measure of.—The true measure of damages, in such 
a case, is the value of the use of the water to the plain- 
tiffs, situated as they were, during the time they were 
wrongfully detained of it. Ib. 


DEED. 

1. Covenant of warranty. — The general covenant to war- 
rant and defend premises conveyed against all lawful 
claims, includes the covenant for quiet enjoyment; and 
the true meaning of it is, that the grantee and his heirs 
and assigns shall not be deprived of possession by force 
of a paramount title. It runs with the land, and passes 
with the fee to any subsequent grantee of the same title, 
Rindskopf v. The Farmers’ Loan and Trust Company. 

2. Such a covenant, it is well settled in this state, is only 
broken by an actual eviction from the premises. Where 
there has never been any possession under or through the 
deed containing the covenant, there can be no actual 
eviction, Ib. 

3. Recovery for breach of warranty. — Where, at the date 
of a deed, the premises granted are in the possession of 
persons claiming adversely to the grantee and his grantor, 
and such persons, and others claiming under oe are 
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permitted, by the grantee and those deriving title from 
or through him, to remain undisturbed until their ad- 
verse possession ripens into a good title as against the 
grantee, the latter, or one claiming under him, cannot be 
allowed to recover upon the covenant of warranty for a 
failure of title by such means; they not having lost their 
land by a title paramount existing at the time of execut- 
ing the covenant, but by their own laches in suffering an 
imperfect and inferior claim of title to become a legal 
title paramount to theirs. Ib. 


EVIDENCE. 


1. Books of a bank.— The books of a bank not kept by 
either of the parties to an action, nor relating to transac- 
tions between them, but referring solely to transactions 
between the defendant and the bank, are not competent 
evidence between the parties to show the amount of 
paper which has been discounted by the bank for the 
defendant, and the number of notes so discounted and 
renewed; and a statement made up from such books is 
equally incompetent. Perrine v. Hotchkiss. 

2. Opinions of witnesses. — The opinion of a witness as to 
the value of services rendered by the plaintiff to the de- 
fendant—1. In procuring the defendant’s paper to be 
discounted, and procuring loans for him in that way. 
2. In indorsing the defendant's paper, and thus aiding him 
with his credit, either by way of sale or loan of credit. 
3, For time, travel, and expenses in going to different 
banks and places to get the defendant's paper discounted 
and renewed — is inadmissible. Ib. 

3. Opinions of witnesses are not competent to fix a price 
for the use of credit, where no price was agreed upon, for 
the reason that credit cannot be said to have any regular 
and current market value. Ib. 

4. But, as an indorser may recover for time, travel, 
and expenses expended or incurred for his principal, 
upon a general promise to pay whatever he can prove the 
services to be worth, according to the general price and 
value of such services, such value may be proved by the 
opinions of witnesses who are qualified to judge there- 
of. Ib. 

5. To enlarge or change a compensation fixed by statute. — 
The compensation for brokage in soliciting, driving, or 
procuring the loan or forbearance of money being fixed 
by statute, it cannot be enlarged or changed, in a partic- 
ular case, by any testimony. Ib. 


INSURANCE (MARINE). 

1. Warranty : capture. — By the terms of a marine policy 
of insurance, the insurers were liable only for an absolute 
or technical total loss. The policy contained the follow- 

_ ing warranty: ‘“‘ Warranted by the assured, free from loss 
or claims on account of capture, seizure, detention or 
destruction by or arising from any belligerent nation, or 
from any seceding or revolted state or states of the union, 
or from any guerilla party, or by or from any officer, civil 
or military, or other persons claiming to act in their 
name, or under their authority, or in their behalf.” Held, 
1, That the forcible taking possession of the vessel by the 
officers of the United States government, with the intent 
to appropriate it to the use of the government for a 
specific purpose, viz., the carrying of a cargo to Santiago, 
amounted to a capture, and that the warranty in the 
policy did not extend tosuch capture. 2. That the gram- 
matical structure of the sentence containing the warranty 
precluded any such extension, and nv reason was appar- 
ent why the construction of the clause should not be 
according to such structure. Murray et al. v. The Receivers 
of the Harmony Fire and Marine Ins. Co. 

2. And the vessel having been lost, while thus in the 
service of the government, by stranding, and the insured 
having, without any previous abandonment, made claim 
on the United States government for payment for the 
use of the vessel, by reason of her loss while in the pos- 
session of the government officers, which claim was 
allowed and paid, to an amount nearly equal to the 





whole value of the vessel,— Held, that these circumstances 
caused the capture to cease from operating as a total 
loss ; and that the insurers being liable, under the policy, 
only in case of a total loss, it was immaterial whether 
they had insured against capture or not. Ib. 

3. Abandonment: total loss. — Held, also, that if the 
assured had desired to make the constructive total loss 
arising from the capture an actual total loss, so far as the 
insurance was concerned, they should have abandoned, 
in which case the insurers would have been entitled to 
the sum paid by the government, but that they not 
having done so, but choosing to hold on to their property 
in the vessel, and to accept the sum paid by the govern- 
ment, could not claim to recover of the insurers as fora 
total loss. Ib. 

4, If the assured, before abandonment, either recovers 
the subject insured, or receives an indemnity for its loss, 
he cannot, thereafter, elect to abandon. Ib. 


JUSTICE OF THE PEACE. 

1, Action against torecover back an erroneous fine. — Where 
a justice of the peace, acting as a court of special sessions, 
and having jurisdiction of the person of the defendant 
and of the offense with which he is charged, imposes 
upon him, by way of punishment, a larger fine than he 
has a right to inflict, the defendant may have the errone- 
ous judgment reversed and vacated, upon certiorari from 
the court of sessions, if he sees fit to pursue that remedy; 
but after such fine has been paid no action will lie against 
the justice to recover back the amount. Clark v. Hol- 
dridge. 

2. After a fine has been imposed by a justice, has been 
paid to him by the defendant, to avoid imprisonment, 
and paid over by the justice to the county treasurer, the 
justice will be deemed to bave received it in his judicial 
capacity, to and for the use of the county, and until the 
judgment is avoided by reversal, no action will lie 
against him to recover it back, although such fine was 
for a larger amount than the law allowed. Ib. 

3. How far protected. —Where a justice acts without ju- 
risdiction, he is a trespasser, but having jurisdiction, an 


error in judgment will not subject him to an action, as . 


where, having authority to inflict a fine, he errs in the 
exercise of it, in measure or degree only. In every such 
ease, the principle of judicial irresponsibility protects 
the magistrate. Ib. 

PRACTICE, 

1, Judgment: in what court to be entered, in case of appeal. 
— Where an order is made by a county court, upon a mo- 
tion in an action pending in that court, an appeal to the 
supreme court from such order brings up nothing except 
the motion and copies of the papers on which it was 
founded. The action still remains in the county court, 
and no other court can render the judgment. Barker v 
Wing. 

2. Thus, where a verdict was rendered in favor of the 
plaintiffin the county court, but, before entry ofjudgment 
thereon, the defendant moved for a new trial, in that 
court, which motion was granted, and then the plaintiff 
appealed to the supreme court, where the order granting 
a new trial was reversed,and a new trial denied, and 
judgment ordered on the verdict, with costs, — Held, that 
such judgment was irregularly and improperly entered 
in the supreme court, and the same was set aside, Ib. 


PRINCIPAL AND SURETY. 


If time, travel, and expenses are expended or incurred 
by an indorser for his principal, independently of the 
brokage, the indorser may recover therefor, upon the 
general promise to pay, whatever sum he can prove 
the services to be worth, not to the defendant in the par- 
ticular circumstances in which he was placed, but accord- 
ing to the general price and value of such services. Per- 
vine v. Hotchkiss. 
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WATER, 

1. Rights of land owners to use.—The owner of land 
through which a stream of water naturally flows has the 
right to use the water there in any manner he may see 
fit, so that he does not interfere with the rights of other 
owners to the use of the water on the stream below or 
above. Pollitt et al. v. Long. 

2, This right to use the water is incident to the owner- 
ship of the land through which the stream naturally 
flows, and pertains alike to every owner of the soil. Ib. 

3. And even if an owner has had the uninterrupted 
flow and use of a stream on his land for twenty years or 
more, he does not thereby acquire such a prescriptive 
right to such uninterrupted flow and use that he can pre- 
vent an owner of land on the stream above from using 
and enjoying the water upon his land in any reasonable 
and proper manner. Ib. 

4. The right to water flowing through land is the right 
of use only, and this is a right belonging to each owner, 
in common with every other owner, of the land through 
which the stream naturally flows. No one owner can 
divert it from the land of another, or obstruct and detain 
it to the injury of another, without rendering himself 
liable in an action to recover damages, or to obtain such 
other relief or remedy as the particular case may call 
for. Ib. 

5. Method of use. — All that the law requires of the partly, 
by or over whose land a stream passes is, that he shall 
use the stream in a reasonable manner, and so as not to 
destroy or render useless, or materially diminish or affect, 
the application of the water by the proprietors below on 
the stream. He must not shut the gates of his dams and 
detain the water unreasonably, or let it off in unusual 
quantities to the annoyance of his neighbor. Ib. 

6. Where the defendant, the owner of a mill situated 
above the factory of the plaintiffs upon the same stream, 
had been in the habit of keeping his gates closed through 
several of the working hours each day, and for that time 
depriving the plaintiffs wholly of the water for their fac- 
tory, and then letting it off in such unusual quantities 
that the plaintiffs could only use asmall portion of it 
while passing, when, without such detention, they would 
have been able to run their factory constantly and with- 
out interruption,— Held, that this conduct of the defend- 
ant was clearly unjustifiable, and gave the plaintiffs a 
good right of action at least to recover damages for the 
injury occasioned by the detention. Ib. 

7. Injunction. — Held, also, that this was a proper case 
for the preventive remedy by perpetual injunction. Ib. 


FROM THE AMERICAN REPORTS—VOL. I. 


ACKNOWLEDGMENT. See Deed, 1. 


ACTION. See Bailment, 1; Breach of Promise,1,2; Mali- 


cious Prosecution. 
ADULTERY. See Divorce, 3. 


AGENT. See Common Carrier, 2,8; Insurance, 9; Principal 
and Agent, 


APPRAISEMENT. See Lessor and Lessee, 1. 


ASSIGNMENT. 

Aninsolvent debtor made a deed of assignment, wherein 
it was recited that the assignor “tis indebted to divers 
persons, ete., and is desirous of providing for the pay- 
ment thereof by assignment of all his property.” And 
in the granting clause the property was described as “‘all 
his goods, etc., choses in action and property of every name 
and nature whatever belonging to him, and which are 
More particularly and fully enumerated in the schedule 
hereto annexed, marked schedule A.” Held, that the 
general words of the deed were limited and controlled by 
the schedule, and that a sum of money not named in the 





schedule did not pass to the assignee under the deed. 


Mims v. Armstrong. 
See Morigage, 8. 


BAGGAGE. 


1. The right of a traveler to recover of a carrier for lost 
baggage is not limited to such apparel or other articles 
as he expects to need or use by the way, but extends to 
such baggage as is ordinarily carried by passengers. Dez- 
ter v. The Syracuse, etc., Railroad Co, 

2. The plaintiff purchased in New York, and checked 
over defendants’ road as baggage, a trunk and contents, 
consisting of wearing apparel for himself and wife, arti- 
cles for members of his family,and cloth for some dresses, 
including one for his landlady. The trunk was lost, and 
in an action torecover the value of it and contents,—Held, 
what defendants were liable, except for thecloth purchased 
for landlady. Ib. 

See Common Carrier, 9, 10. 


BAIL BOND. See Recognizance. 


BAILMENT. 

1. The possession of goods acquired by plaintiff under a 
bill of lading is sufficient to maintain an action against 
one who does not show a better title. Adams vy. O’ Connor. 

2. Though the plaintiff had only a special property in 
the goods to secure advances made upon them, he can 
recover the whole value of them from a purchaser for 
eash, and hold the surplus beyond his own interest for 
the general owner. Ib. 

See Warehousemen, 


BAR. See Insolvent Laws, 1, 


BARRATRY. See Insurance, 2, 8, 6. 


BARRELS. See Evidence, 5. 


BILL OF LADING. See Common Carrier, 16. 


BONA FIDE HOLDER. See Promissory Note, 7. 


BOND. See Oficial Bond. 


BOUNDARY, 


1. Where the legal line between two towns differs from 
the line universally recognized by the inhabitants of the 
towns, a deed describing a boundary in terms equally 
applicable to either line, contains a latent ambiguity, 
which may be cleared up by oral evidence. Putnam vy. 
Bond, 

2. Although the presumption would be that the deed 
conveyed to the legal line, that presumption would be 
rebutted by proof that a different line had been adopted 
and universally recognized by the inhabitants of the two 
towns. Ib. 

3. There is no absolute presumption of law that parties 
to a deed intend to govern themselves by a boundary line 
adopted by towns or town officers, and which does not 
accord with the legal line; and where the words which 
they use are equally applicable to either, it is for the jury, 
upon a consideration of all the circumstances, to deter- 
mine which line was actually meant. Ib. 


BREACH OF PROMISE. 


1. The plaintiff and defendant entered into a contract 
to marry “in the fall.” in October the defendant ex- 
pressly refused to marry the plaintiffat any time. Held, 
that an action for breach of the contract, commenced 
on the 25th of October, was not prematurely brought. 
Burtis v. Thompson. 

2. One who contracts to marry at a future day, and, be- 
fore that day arrives, refuses to perform the contract at 
any time, is instantly liable to an action for breach of 
promise to marry. Ib. 

8 When the defendant, in an action for a breach of 
promise to marry, attempts to justify his breach by alleg- 
ing in his answer, as the cause of his desertion, that the 
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plaintiff has had criminal intercourse with various per- 
sons, and faiis to prove the allegation, the jury have the 
right to take this circumstance into consideration in 
aggravation of the damages to which the plaintiff may 
be entitled. Thorn v. Knapp. 


BROKER. 

A broker employed to sell real estate must produce a 
person who ultimately becomes a purchaser before he is 
entitled to his commissions, unless his failure to do so is 
occasioned by the fault of the vendor. Richards v. Jackson. 


BURDEN OF PROOF. See Criminal Law, 4,5; Will, 4. 


CARRIER. See Common Carrier, 
CATTLE. See Railroad Company, 4, 5. 


CHATTEL MORTGAGE. 


A mortgagor of chattels in possession has a right, be- 
fore default, to sell and deliver the mortgaged property 
subject to the mortgage, and if the purchaser dispose of 
it again before default in payment, and before demand 
of possession, he will not be liable for conversion. Hath- 
away Vv. Brayman, 


CHILDREN. See Settlement, 3. 
COLLATERAL SECURITY. See Promissory Note, 2, 7. 


COMMISSION. See Broker. 


COMMON CARRIER, 


1. Acorporation, established for the transportation of 
goods for hire between certain points, and receiving 
goods directed toa more distant place, is not responsible 
beyond the end of its own line, 2s a common carrier, but 
only as a forwarder, unless it make a positive agreement 
extending its liability. Burroughs vy. Norwich and Worces- 
ter Railroad Co. 

2. A station agent of a railroad corporation has not 
authority to bind such corporation as common carriers 
beyond the line of its own road, by signing receipts fur- 
nished in blank by a shipper, and by the terms of which 
the corporation undertakes to forward and deliver the 
goods to the order of the consignee at points on a con- 
necting line, where it appears that such agent acted 
without speciai authority, and without the knowledge 
of the corporation, and that the officers of such corpora- 
tion had turnished such agent with blank forms of 
receipts, to be given for goods shipped beyond their own 
line, by which it was provided, that, in case of loss or 
damage of the goods, the corporation only should be 
responsible in whose actual custody the goods should be 
at the time. Ib. 

3. A contract between two connecting lines of common 
carriers, which provides, among other things, that the 
gross receipts for transportation on the through line 
should be divided in a certain proportion between the 
two corporations, but that “loss or damage occasioned 
by injuries to person or property on sajd line shall be 
borne by the party having possession of the same at the 
time the injuries were done,” gives a person who delivers 
goods to one corporation, to be transported to a point on 
the route of the other corporation, no right of action 
against the first corporation for the loss of the goods 
while in the possession of the second, Ib. 

4. Where a plaintiff seeks to treat a “freight tariff” 
between points on two connecting lines, and which pro- 
vides for the responsibility of “ the line” for goods ship- 
ped over it, as a contract between himself and the 
defendants, varying what would otherwise be the legal 
liability of the latter, he is bound by its provisions, and a 
declaration in such tariff that “‘ the line” will not be res- 
ponsible in certain cases is controlling in those cases, Ib. 

5. A common carrier may, by speciai contract, avoid or 
limit his liability at common law as an insurer of prop- 





erty intrusted to him against loss or damage by fire occur- 
ring without fault on his part. Grace v. Adams. 

6. A receipt, in proper form, delivered to the plaintiff 
by the defendants as their contract, with the terms and 
conditions expressed in the body of it in a way not cal- 
culated to escape attention, and its acceptance by the 
plaintiff at the time of the delivery of his package, with- 
out notice of dissent, authorized the defendants to infer 
his assent to the terms. Ib. 

7. Where the consignor of goods is guilty of negligence, 
in not properly marking their destination upon them, 
common carriers are not liable for injuries arising from 
their being missent. Congar v. The Chicago and North- 
western Railway Co. 

8. Where, through the negligence of the servants of 
common carriers, goods shipped over their line are not 
delivered to the consignee when called for by him, and 
they are afterward destroyed while in the freight depart- 
ment of the carriers, the latter are liable for the loss, 
Meyer v. The Chicago, etc., R. R. Co. 

9. The liability of a railroad company as a carrier for 
the baggage of a passenger terminates upon the expira- 
tion of such reasonable time, after arriving at the place 
of destination, as will enable the passenger to receive 
and take charge of his baggage. Mole v. Chicago, etc., 
R. R. Co. 

10. When the baggage is unclaimed within the proper 
time, it is the duty of the carrier to store it in a proper 
and secure place until called for, and, when so stored, the 
earrier becomes liable therefor as a warehouseman, and 
his liability as carrier ceases. Ib. 

ll. In case of loss for which the carrier is found to be 
liable, interest is recoverable upon the value of the prop- 
erty from the day of its loss, Ib, 

12. A carrier's lien on goods transported is only co- 
extensive with his right to claim and recover freight. 
Therefore, where carriers have, by delay in transporting 
and delivering goods, injured the consignee toan amount 
equal to their charge for freight, their lien ceases, and the 
consignee may maintain replevin for the goods without 
paying or tendering the freight. Dyer v. The Grand 
Trunk R. R. Co. 

13. Where goods were shipped over the line of common 
carriers, marked for a point beyond their line, and they 
gave a receipt therefor, wherein they agreed to forward 
and deliver the said goods, leaving the name of the con- 
signee and the place of deposit blank, — Held, that the 
receipt constituted a special contract that the carriers 
would deliver the goods at the piace of destination, even 
beyond theirown route, Cults v. Brainerd. 

14, The responsibility of common carriers, as such, con- 
tinues after the goods have reached their destination, 
until the consignee has had a reasonable time to call for, 
examine and take them. Winslow vy. Vermont, etc., R. R. 
Co. 

15. The plaintiffs were induced, by representations ot 
one Collins, to send goods addressed to “J. F. Roberts, 
Roxbury, Mass.’”’ The goods were sent over the defend- 
ant’s line. Collins then went to Boston, and claimed and 
received the goods of defendant, under the name of 
“J. F. Roberts,” which name he had assumed for the 
purpose of getting the goods. There was no such person 
as “J, F. Roberts,” and no person who was known or 
passed by that name. //e/d, that the defendants were 
liable to the plaintiff for the value of the goods, Ib. 

16. The plaintiffs shipped goods by vessel of defendants, 
common carriers, from England for New York, and 
received a bill of lading, providing that the defendants 
should not be l*ible for loss occasioned, among other 
things, by “any act, neglect or default whatsoever of the 
pilot, master, or mariners.”” On the arrival of the vessel 
in New York, the officer discharging the cargo, without 
authority from the plaintiffs, delivered the goods to a 
carman, who was not empowered by the plaintiffs to 
receive them, and the goods were thereby lost. Held, 
that the loss was the result of the gross careiessness of 
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the defendants, and was not covered by the exceptions in 
the bill oflading. Guill v. Hamburgh, ete., Co. 


See Baggage. 





COMPROMISE. See Contract, 4, 


CONFEDERATE MONEY. See Principal and Agent, 3. 


CONFLICT OF LAWS. See Obnstitutional Law, 1, 2, 3, 17; 
Sealed Instrument. 


CONNECTING LINES. See Common Carriers, 1, 3, 13. 
CONSIDERATION. See Sealed Instrument. 


CONSTITUTIONAL LAW. 

1. By an act passed in 1868, it was provided that no 
person, not being a permanent resident of this state, shall 
sell, etc., within the limits of Baltimore, any goods, etc., 
other than agricultural products and articles manufac- 
tured in the state of Maryland, etc., either by card, 
sample or list, without first obtaining a license so to do. 


The rate of license is $300. J7eld, that such license is a |, 


tax upon a particular branch of business carried on ina 
particular mode within the limits of the state, by a par- 
ticular class of persons, and not a tax upon goods or 
merchandise imported into the state, either from foreign 
countries or from other states. Ward vy. State. 

2. Such a tax is not repugnant to that clause of the 
eighth section of article one of the United States consti- 
tution, which grants congress the power to regulate 
commerce among the several states. Ib. 

3. Such tax is not repugnant to the clause of the second 
section of article four of the United States constitution, 
which declares that the citizens of each state shall be 
entitled to all the privileges and immunities of the 
citizens of the several states. Ib. 

4. Under the constitution there is no legislative power 
to endow public or municipal corporations with the 
faculty of subscribing to the stock of a railroad company, 
and to levy a tax on the inhabitants to pay therefor, 
Hanson v. Vernon. 

5. The main ground of objection to acts authorizing 
such subscriptions is, that the debts thereby created will 
necessitate an additional tax upon the inhabitants and 
property owners within such corporation. Ib. 

6. The legislature may lawfully interfere with private 
property only in the following ways: 1. It may authorize 
it to be forfeited for crime, or sold for its owner’s debts, 
judicially established, 2, Take it for public use under 
power of eminent domain, but then only on condition of 
making just compensation in money; but not for private 
use, even if it does make compensation. 3, Condemn it 
under the police power when it endangers public health, 
welfare or safety. 4. Take it by virtue of the taxing 
power. Ib. 

7. Taxation is a legislative power, and taxes are burdens 
or charges imposed by the legislature upon persons or 
property, to raise money for public purposes, or to acecom- 
plish some governmental end. They cannot be imposed 
for a private purpose. Ib. 

8. The foundation of the taxing power is political neces- 
sity. The circumstance that taxes are contributions 
demanded for the use of the government and not for 
private uses, confers upon the power to tax its peculiar 
character. Ib. 

9. Legitimate taxation is without limit, and, unless 
there is some limit fixed by the constitution, the state 
May tax property Lo its full value. Ib. 

10. An act of the legislature may be unconstitutional in 
‘wo ways: first, because it assumes or seeks to confer 
power not legislative in its nature; second, because it 
Violates some specific provision of the national or state 
constitution. Ib. 

ll. An act imposing taxes to aid in the construction of 
§railroad, owned and controlled by private corporations, 
is unconstitutional in both these ways. Ib. 





12, The power of taxation and of eminent domain are, 
in some respects, essentially different, and it does not 
follow that a tax can be levied for the benefit of a private 
corporation, though the enterprise be one that would 
justify the exercise of the right of eminent domain. Ib 

13. Courts of justice are authorized to declare a legisla- 
tive act unconstitutional and void only when it violates 
the constitution, clearly, palpably, plainly, and in such a 
manner as to leave no reasonable doubt. Stewart v. Super- 
visors of Polk county. 

14. The right to exercise the power of eminent domain 
in behalf of railroads and other improvements of public 
utility is recognized by all the courts, and denied by no 
one. Theright to take private property under this power 
for publie use is conditioned upon making compensa- 
tion. Ib. 

15. The taxing power being one of the sovereign powers 
vested in the general assembly by the people, and not 
being limited either expressly or by clear implication in 
the constitution to the condition of making ecompensa- 
tion, the judicial power possesses no authority to thus 
limit it. Ib. 

16. As the legislature may constitutionally exercise the 
right of eminent domain, which is limited by the consti- 
tution, in aid of the construction of railroads, ete., so, 
also, may it exercise the taxing power which is not thus 
limited. Ib. 

17. In a case of simple doubt as to whether a state law 
conflicts with the federal constitution or not, the decis- 
ion of the state court should be in favor of the validity 
of the state law. Commonwealth v. EKrie Railway Co., ete. 

18. In entering into the federal union the states parted 
only with some of their sovereign powers, all the undele- 
gated and unprohibited ones being reserved to the states 
or the people thereof. Ib. 

19. Among the reserved state rights is that of eminent 
domain. Under this power railroads have been built, 
and the right to exact tolls and charges for their use isa 
necessary consequence of the power to construct them, 
This power may be exercised at the discretion of the 
state. Ib. 

20. A tax levied upon railroads and transportation com- 
panies within the state, generally at certain rates per ton 
upon all goods carried by them, and making no discrimi 
nation as to the source or destination of such goods, is 
not in conflict with the federal constitution. Ib. 

21, Such a tax, although the amount is determined by 
the number of tons carried, is not a tonnage tax. The 
tonnage of the federal constitution is one of capacity, not 
of weight. Ib. 

22. Nor does it attempt to regulate commerce between 
the different states; nor does it impose a duty upon 
imports and exports. Ib. 

23. The purpose of such a tax being to raise revenue, 
and not to regulate transportation, the right to impose it 
arises from the power to raise revenue, and not from a 
power to control commerce. Ib, 

24. A state law must act directly as a regulation of com- 
merce before it will be pronounced unconstitutional. Ib. 

25. The state of Pennsylvania imposed, by act of April 
30, 1864, a tax of from two to five cents per ton upon all 
the freight traffic of all railroad, canal, etc., companies 
doing business in the state. Held, that the act was a 
lawful exercise of state power over creations and uses 
brought into existence by her own authority, and a 
proper tax upon the franchises granted by her. Ib. 


See Tenure of Office. 





CONTRACT. 


1. Where parties treat by correspondence through the 
post, an offer by one is complete as soon as the letter con- 
taining notice of an acceptance is sent. Wheat v. Cross. 

2. The party making the offer is bound, when the other 


party has accepted it before the notice of withdrawal 


reaches him. lv, 
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3. A mutual mistake as to a fact wholly collateral, and 
not affecting the essence of the contract, will not invali- 
date such contract. Ib. 

4. An agreement by a creditor to accept, in satisfaction 
and discharge of a liquidated debt, a sum less than the 
full amount due, provided that no other creditor shall 
receive more than a like per cent on his claim, is void. 
Perkins v. Lockwood. 

5. The promise to pay for both past and future board at 
a certain rate is severable, and the plaintiff may recover 
for so much of it as is not within the statute. JZaynes v. 
Nice. 

6. Acreditor receiving payments without any direction 
as to application may appropriate them to any debt not 
illegal, even if it would not support an action. Ib. 

7. An oral contract between the owners of adjoining 
lots, limiting the use which one of them should make of 
his lot, or the manner in which he should build upon or 
occupy it, is within the statute of frauds, and therefore 
void. Rice v. Roberts. 

8% The sale and conveyance of land by the owner 


amounts to a revocation of an oral agreement between | 
him and an adjoining owner, whereby the latter was to | 


build on the line between the lands a party-wall, and the 
former was to pay one-half the cost thereof, previded the 
adjoining owner has notice of the sale, and has not at 
the time commenced the erection of the wall. Ib. 


9, If A. promise to pay B. asum of money to doa par- | 


ticular act, aud B. does the act, A, is liabie, though B. did 
not at the time of the promise engage to do the act; for, 
upon the performance of the condition by the promise, 
the contract is clothed with a valid consideration, which 
relates back, and the promise at once becomes obligatory. 
Des Moines Valley Railroad v. Graff. 

10. Where a person of unsound mind makes a contract 
which is beneficial to him, the law supplies or presumes 
the existence of the requisite capacity, or, for his protec- 
tion, estops the other party to set up and sustain this 
objection. Aden vy. Berryhill. 

See Breach of Promise; Evidence, 1, 2, 5; Insolvent Law,1; 
Partnership, 4,5; Statute of Frauds, 


CONVERSION. See Chattel Mortgage; Dogs, 3. 


COVENANT OF TITLE. 

1. In an action on a covenant of warranty in a deed of 
land, brought against the warrantor after a judgment 
of eviction against the warrantee, the warrantor is not 
concluded from showing title in himself, unless he had 
due notice of the ejectment suit. Somers v. Schmidt. 

2. To have the effect of depriving the warrantor of the 
right to show title, the notice shou.d be from the warran- 
tee, should be unequivocal, certain and explicit, should 
request the warrantor to defend the title, and should be 
given in time to enable him to prepare for such de- 
fense, Ib. 

3. Knowledge of the action and a notice to attend the 
trial is not enough to work an estoppel. Ib. 


CRIMINAL LAW. 

1. Where a prisoner has been convicted of several 
offenses, the court may give judgment upon each one of 
them; and, in doing so, may lawfully direct that the term 
of imprisonment for one shall commence at the expi- 


have expired. Petition of McCormick, 

2, A false promise will not sustain a charge of crime or 
false pretense, It must be a representation in fact that 
is false, and this must be relied on by the party defrauded. 
But if a pretense and promise blend together, and jointly 
act upon the defrauded person, whereby he is induced to 
give faith to the pretense, the case is within the statute. 
State v. Dowe. 


3. When D. pretended to H. that he had come to pay a | 


debt due H., whereby H. was induced to make and deliver 
to D.a receipt, which D. immediately took and carried 








away without payment, or consent of H.,— Held, within 
the statute. Ib. 

4. In every case of homicide the people must prove the 
corpus delicti beyond a reasonable doubt, and if the pris. 
oner claims a justification he must take upon himself 
the burden of satisfying the jury by a preponderance o 
evidence. People v. Schryver. 

5. But where the evidence introduced by the people 
tends to show that the homicide was justifiable, the prig. 
oner may avail himself of that evidence, and has a right, 
without introducing affirmative proof, to have the ques. 
tion of justification submitted to the jury. Ib. 

6. On the trial of an indictment for manslaughter, the 
court charged the jury that it was for the prisoner to sat. 
isfy the jury, “‘beyond a reasonable doubt,” that the 
homicide was justifiable. Held, to be error. Ib. 

See Forgery ; Recognizance. 


crops. See Ejectment. 


DAMAGES. See Breach of Promise,3; Lessor and Lessee, 3; 
Malicious Prosecution; Sale of Land, 2; Telegraph Com 
pany, 6. 


DANGEROUS INSTRUMENT. See Negligence. 


DECLARATIONS. Sce Evidence, 6. 


DEED. 

1. Where a person whose name has been subscribed to 
adeed in his absence appears before a magistrate and 
duly acknowledges the execution of the deed, he thereby 
adopts the signature as hisown. Bartlett v. Drake. 

2. Where parcels of land not intended to be sold are 


| included in a deed through the fraud of the vendee, and 


no part of the consideration is paid or received on account 
thereof, the vendee may set up the fraud and avoid the 
conveyance of those pareels without returning the con- 
sideration paid or setting aside the entire deed, Tb, 
See Assignment; Boundary. 
DELIVERY. See Sule and Delivery. 
DIVORCE. 

1. It is settled, that the injured party in the marriage 
relation must seek redress in the foru:n of the defendant, 
unless such defendant his removed from what was before 
the common domicile of both, Eider v. Reel. 

2. When a court has not jurisdiction, notice, or even 
process duly served, cannot give vitality to the judg- 
ment. Ib, 

3. At common law, adultery was no bar of dower, and, 
by the statute of Westminster (13 Edw. I, 1, e. 34), elope- 
ment or departure by the wife willingly from her hus- 
band, as well as adultery, is necessary to make the bar 
complete. Ib. 

4, J. E., the husband of A, E., after marriage, removed 
to another state—A. E. not accompanying him. While 
there, he procured a divorce, on the ground of the adul- 
tery of A. E. Subsequently, he became seized of certain 
real estate in Pennsylvania, to which he returned, and 
married another woman. A portion of this estate was 
conveyed by him to J. R., who purchased in good faith 
and without knowledge of J. E.'s prior marriage —the 
second wife joining in the conveyance. In the mean 


| time A. E, was living and cohabiting with another man, 
ration of that for another, and so on until all the terms | 


claiming to be his wife. J. E.’s second wife having died, 
he became reconciled to A. E., and lived with her, Upon 
J. E.’s death, A. E. brought action for her dower in the 
real estate conveyed to J. R. Held, that she was entitled 
to dower, and that she was not estopped from claiming 


| the same by reason of her acts and declarations, which 


could not have influenced J. R. in the purchase. Ib, 
See Supplicavit. 
DOGS. 


1, The regulation of the keeping of dogs, and the author- 
ization of their summary destruction when prescribed 
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regulations are not complied with, are within the police 
power of the legislature. Blair v. Forehand. 

2, An officer having a warrant from the proper authori- 
ties, directing him to kill all dogs not “ licensed and col- 
lared,” as required by statute, which statute provides 
that such dogs may be killed “ whenever and wherever 
found,” has a right peaceably to enter for that purpose, 
without permission, upon the close of the owner or keeper 
of such a dog, and there kill it. Ib. 

3. An officer who, under authority of law, kills a dog 
within the owner’s close, and then leaves the body with 
the collar still on, is not liable for a conversion of the 
collar. Ib. 
DOMICILE. See Insane Person ; Post-nuptial Contract ; Set- 

tlement. 


DOWER. 


1, Where the wife unites with the husband in a mort- 
gage of real estate belonging to him, and the property is 
sold under a decree of foreclosure, she is entitled to dower 
in the surplus only after the payment of the mortgage. 
Bank of Commerce v. Owens, ~ 

2. Where the purchaser of the equity of redemption 
redeems the property, the widow is only entitled to dower 
by contributing her portion of the mortgage debt. Ib. 

See Divorce, 4. 


DRIFT-wooD. See Floating Logs. 


EJECTMENT. 
One who recovers land in an action of ejectment is 
entitled to the crops planted after the commencement of 
thataction. McLean vy. Bovee. 


EMINENT DOMAIN, 


The legislature cannot authorize the taking of private 
property for a private road without the consent of the 
owner, even if compensation is made therefor. Osborn v. 
Hart. 

See Constitutional Law, 6, 12, 14, 16, 19. 


EQUITY. 


A court of equity may, in cases where the party is not 
entitled to specific performance, grant relief by decree- 
ing the repayment of the money expended on the faith 
of the contract. Green v. Drummond. 


EVICTION. See Covenant of Title. 


EVIDENCE. 


1, Oral evidence is admissible for the purpose of apply- 
ing the terms of a written contract to the subject-matter, 
and removing any ambiguity arising from such applica- 
tion. Stoops v. Smith. 

2. In an action on a written contract to pay “ fifty dol- 
lars for inserting business card in two hundred copies of 
his advertising chart, to be paid when the chart is pub- 
lished,” ete., oral evidence is admissible to show, that, at 
the time the contract was made, the plaintiff agreed to 
make the chart of a certain material, and to publish it in 
acertain manner. Ib, 

8. Evidence that stock certificates, issued in the name 
of one as trustee, and by him transferred in blank, are 
constantly bought and sold in the market without in- 
quiry, is inadmissible, as varying an established rule of 
law. Shaw v. Spencer. 

4, Parol evidence is admissible to show that a bill of 
sale of a vessel, absolute in form, is a mortgage. Clark v. 
Washington Insurance Co. 

5. Parol evidence is admissible to show that by the 
word “ barrels,’’ used in a written contract, was intended 
vessels of a certain kind and capacity, and not a measure 
of quantity, and that the parties contracting had refer- 
ence, not to a statute barrel, but to certain vessels of uni- 
form size of different capacity from the statute barrel. 
Miller v. Stevens. 

6. Declarations of a testator, tending to show that his 
Mind and faculties were impaired, and that a will was 


s 





procured by undue influence, are admissible to impeach 
the validity of the will. Bates vy. Bates. 

7. Parol evidence of a verbal agreement is competent, 
although written instruments have been subsequently 
executed in part performance of such agreement. Barker 
v. Bradley. See Boundary ; Protest, 1, 2. 


EXECUTOR, 


In this country the liability of an executor for a debt 
due his testator is not discharged, but the debt is, in hir 
hands, general assets of the estate for the benefit of cred 
itors, legatees and other parties interested. Kaster v 
Pierson. 


FALSE PRETENSE, See Criminal Law, 2, 3. 
FALSE REPRESENTATIONS. See Sale of land, 2. 
FENCES. See Railroad Company, 4. 


FERRY. 

A ferry license, when granted, becomes the property of 
the grantee, and is a private right, subject only to the 
governmental control growing out of its other nature of 
publici juris. When granted in an estate for years, the 
death of the grantee can no more terminate it than the 
death of a tenant can terminate a like estate in lands. 
Lippencott v. Allander. 


FIRE FROM SPARKS. See Proximaie and Remote Cause. 


FIXTURES. 


1, The question of fixture does not depend upon whether 
or not the foundation is let into the soil, butin the nature 
and character of the act by which the structure is put in 
place, the policy of the law connected with its purpose, 
and the intentions of those concerned in the act. Meigs’ 
Appeal. 

2. The United States erected in the borough of York, 
upon ground dedicated as a public common, buildings 
for use during the war. Held, that the circumstances 
showed that these buildings were intended for temporary 
use and not as permanent structures, and that the bor- 
ough by lying by and suffering them to be erected upon 
a public common, where, as permanent structures, they 
would be nuisances, is estopped from declaring that the 
United States intended to annex their chattels to the 


freehold. Ib. 
(To be Continued.) 





MR. FISHER ON DIGESTS AND HIS AMERI- 
CAN CRITICS. 


Some time since, in vol. 11, p. 505, we published a 
review of a letter written by Mr. Fisher, one of the 
most distinguished members of the English law digest 
commission, to the lord chancellor. Our article, hav- 
ing been reproduced in the London Law Times, has 
brought out the following letter from Mr. Fisher to 
that paper: 

“If pamphlets were as widely circulated as reviews, I 
should be content to leave the writer of the remarks in 
the ALBANY LAw JOURNAL, which are quoted at page 
215 of the present volume of the Law Times, to be judged 
by his own appeal to his readers whether he has mis- 
represented my views on codification and the proposed 
fusion of law and equity. But as the greater part, both 
of your readers and of his, will be apt to form their 
opinions from his review alone, I must ask permission to 
show in your columns that he has misrepresented, not 
only my views, but, so faras they can be inferred from‘any 
thing which I have written, the views of the Eng’ish law 
digest commissioners. Speaking of the latter, the re- 
viewer says: ‘that instead of welding statutory and case 
law together, they purpose to put the statute law into 
five and the casesinto seven volumes;’ and further on, 
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‘in a previous part of his letter, Mr. Fisher says the 
digest will consist of 100 volumes.’ 

“fas this gentleman read the letter, the contents of 
which he ventures to state in this form? The words of 
the letter (p. 10) are as follows: ‘I have been told that the 
digest commissioners, judging from the completed part 
of the specimen digest which I was commissioned by 
them to prepare, or from those framed by my learned 
colleagues, concluded (omne ignotum pro magnifico) that it’ 
(viz., the entire proposed digest), ‘would fill a hundred 
volumes!’ Nearly five pages of my letter are occupied 
by arguments and calculations (illustrated by the appen- 
dix), which show, that so far from filling a hundred, the 
extent of the work would, probably, be not more than 
twelve volumes; and making, for the sake of conven- 
lence, and indeed necessarily, separate calculations of the 
bulk of the case law and the statute law, I reckoned that 
the former would fill five or six of these twelve volumes, 
and the statute law about four; the remaining two repre- 
sent the space occupied by the authorities if they should 
be cited, and the index. Upon the strength of this calcu- 
lation, which had nothing to do with the manner of con- 
structing the code or digest, the reviewer charges the 
commissioners with an intention to separate the cases 
from the statutes; and he attributes to mea theory which 
I believe, and endeavored to show, to be without foun- 
dation, 

“A reviewer who thus deals with facts can hardly be 
expected to draw just conclusions. My remark that a 
digest is a necessary — perhaps I should have said an use- 
ful—step toward a complete fusion of law and equity, is 
twisted into an expression of ‘an opinion that a fasion 
of law and equity will tend to reconcile the different 
principles of the two systems.’ I expressed no such 
opinion, nor any opinion at all, upon the fusion of law 
and equity. The subject is quite distinct from that of 
adjudication ; but, in discussing the latter, it may be 
desirable to consider its effect upon the former. I cannot 
ask enough of your space to enable me to follow all the 
remarks of the learned reviewer. Some of them are true, 
but they are leveled at opinions, which, like the giants 
attacked by Don Quixote, only exist in his own imagina- 
tion. Iam quite aware of the distinction between judi- 
cature and rights, and never contemplated the fusion of 
legal and equitable rights. But I repeat, that conflicts 
have arisen out of the separate jurisdictions, which do 
not, for any practical purpose, represent the particular 
principles ofone or the other, and which might be removed 
without injury to either. Such an one is the conflict 
which I mentioned as to the validity of an (so-called) 
equitable assignment, Itis one at law, and another in 
equity. The reviewer says that one judge will administer 
both systems, each in respect of the rights which alone 
he regards, But, if a suit be brought to establish an 
equitable assignment, and the consent of the holder of 
the fund cannot be proved, which system is the judge to 
administer—law, which says the assignment is bad, or 
equity, which upholds it? 

“The learned reviewer siys, that in the spirit of the 
Pharisee I taunt the New York codifiers with their want 
of success. Nothing was further from my intention. 
My object was to consider the proper form of the pro- 
posed English work. When, in executing the specimen 
which was intrusted to me by the law digest commis- 
sioners, I studied the New York code, I found that its 
compression into a single volume was chiefly due to the 
omission of those qualifications and explanations of 
leading rules and propositions which have been arrived 
at by long experience, and without which,in my judg- 
ment, nw code can be of practical value, nor any digest 
complete. In urging my views upon this subject I found 
it necessary to observe upon the jejune character of the 
New York code. In one sentence only I spoke of the 
framers in alluding to their proposed changes in the law 
(see p. 111, report of the New York commissioners, prefixed 





to the code), which I suppose have contributed toits com- 
pression. 

“T fear, sir, that the learned reviewer has magnified my 
past good works, that he might the better contrast with 
them the blackness of my present sins. For what he has 
been pleased to say of the former, I make him a very low 
bow. For the latter, although in his estimation Iam no 
better than a Pharisee, I will make such amendsas I can, 
by wishing that he may live to see the coimpletion of the 
English Digest, and to review it in the pages of the ALBANY 
LAw JoURNAL. His imagination, it may be, will then 
have yielded somewhat to the sobering influence of time, 

“W. R. FISHER. 

** LINCOLN’S INN, 3d February, 1871.”’ 


It was distinctly stated in our article that the writer 
had not Mr. Fisher's letter before him, but only those 
parts of it contained in an article in the Law Times, 
Hence the misrepresentations of which Mr. Fisher 


complains. 
+e 


THE LAW REGARDS NOT FRACTIONS 
‘ OF A DAY, 


The assertion which we have placed as a heading to 
these remarks, ought never to have been raised to the 
dignity of a legal maxim. Any one who regarded and 
acted on it as the expression of a general rule, would 
speedily have learnt, to his own confusion, that he had 
been leaning on a broken reed. If it bea rule at all, itis 
one in which the exceptions are so numerous and im- 
portant that it is well nigh caten up by them, as every 
rule which contravenes nature and the reality of things 
is destined to be. Singularly enough the maxim in ques- 
tion is one that usually becomes very early and firmly 
fixed in the mind ofa tyro in the law, as being the 
alleged, if not the true, reason why the law deems any 
given number of years of life to be attained, not merely 
without reference to the anniversary of the precise mo- 
mentof birth, soas to make the first instant of the day 
of anniversary the attainment of the given age, but by 
an ultra refinement, which we presume arises from the 
possibility of a birth on the stroke of midnight, and the 
impossibility of deciding to which day the birth would 
then properly belong, accelerates the attainment of the 
given age by an additional twenty-four hours. The gen- 
eral maxim, of which the maxim we are discussing is 
only a branch, is asound one, though requiring excessive 
caution in its application, viz., “* De minimis non curat lex.” 
What was a minimum in the days of stage wagons and 
witchcraft, will not by any means necessarily be consid- 
ered so in those of steam, electricity, and exact science, 
Subject to the notable exception to which we have just 
referred, and perhaps one or two others, a day is no more 
a minimum legally than itis astronomically. We need 
cite no authorities to show that in questions of survivor- 
ship, the vesting of estates, priority of incumbrances, 
and registration, etc., the law will take cognizance of an 
hour, a minute, or, in fact, any appreciable interval of 
time. 

We apprehend, also, that there can be no doubt, though 
we are not aware that the point has ever been judi- 
cially decided, that the courts will take cognizance of 
absolute, as distinguished from local, time —in other 
words, of the effect of differences of longitude. Thus, if 
it were necessary to determine whether A., who died in 
London at four Pp. M., or B., who died on the same day at 
New York, at noon, were the survivor, a court could not 
disregard the fact of New York being nearly seventy- 
four degrees of longitude west of London, and that Lon- 
don time is nearly five hours in advance of New York 
time,and must, consequently, adjudge B. to have been 
the survivor. 

Asa recent and somewhat curious illustration of the 
non-applicability of the maxim as to fractions of a day, 
we may refer to the case of Bowers v. Smith, decided by 
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Lord Romilly on the 26th ult. In that case a lady had 
covenanted that her after-acquired property, of the value 


of £500 and upward, which might accrue at the same | 


time, should be settled upon certain trusts. She after- 
ward became the donee of a general power of appoint- 
ment over a sum of £5,000. She then, by eleven 
deeds, each appointing a sum less than £500,and dated 


on successive days, but some of which by mistake were | 


| 


executed on identical days, appointed the whole £5,000 to | 


herself. The master of the rolls held that the several 
appointments, made on the same day, were necessarily 
successive, and that as the lady’s title tothe severalsums 
appointed did not accrue at the same instant, the ap- 
pointed sums, though together exceeding £500, did not 
come within the scope of the covenant. The case isa 
suggestive one to conveyancers, as showing the expedi- 
ency of extending the covenants for the settlement of 
after-acquired property, so as to place the donee of a gen- 
eral power under an obligation to exercise it in favor of 
the trustees of the settlement.—Law Times, London, 





FRAUD ON THE PART OF INSUREES. 


In the case of Sturm v. The Great Western Insurance 
Company, tried before Mr. Justice McCunn, of the New 
York superior court, an action for the recovery of $15,000 
on a policy of insurance on goods, the learned judge 
spoke as follows, of the good faith required on the part of 
the insured: “In negotiating acontract of insurance the 
parties are not upon a level, nor do they deal at arm’s 
length. The insurer is presumed to be ignorant, and the 
insured informed, in respect to the subject to be insured. 
Hence, in forming the contract, the insurer, except he 
undertake to inquire for himself,does not rely on his 
own resources, but reposes exclusively on the intelligence 
communicated by the insured. And hence, further, the 
parties occupying this unequal position, the law exacts 
of the party holding the position of advantage—i. e., the 
insured — the utmost good faith and candor in communi- 
eating the facts affecting the risk. So it is the contract 
of insurance is characterized, in legal language, as a con- 
tract uberrime fidei. And the responsibility of the insured 
is proportioned to his obligation; so that, being in duty 
bound to disclose whatever may be material to the 
hazard, or may enter as an element in the estimate of the 
premium, if he consciously withhold any such material 
fact the contract is vitiated in its origin, and he can 
never recover on a contract which is the offspring of his 
own fraudulent concealment. This rule is not only the 
dictate of morality, but is in harmony with all the anal- 
ogies of the law. (Phillips on Insurance, § 535, et seq.) 
Whether in an action upon contract or in tort, the 
plaintiff is forever precluded from recovery the moment 
it appears his own wrong or negligence is involved 
in the jury of which he complains. 

“The value of the thing insured is obviously and essen- 
tially material, as well to risk run, as to the indem- 
nity to be paid; and, if the insured knowingly exagge- 
rate that value, and the insurer rely upon the statement 
of such excessive value in entering into the contract, the 
former loses all right to légal redress. In proportion as 
the insured overestimates the value of the thing insured 
is he tempted to relax those precautions for its protection 
on which the insurer relies for his safety. 
presenting the proposition in the least effective aspect; 
forit might well be declared a presumption of law that 
he who designedly and egregiously overestimates the 
value of the property which he insures, does so with some 
sinister purpose. The books, Iam aware, do not reckon 
an overvaluation among the misrepresentations which 
ipso facto avoid a policy. Nor shoulda casual or unim- 
portant or honest overvaluation avail to deprive the 
party of all redress. But when the overvaluation, as in 
the case on trial, is designed, and is not only intentional, 
but is out of all proportion beyond the cost, the actual 





And this is | 


and the market value, I hold that as well the law as pub- 
lic policy requires that such overvaluation should be 
deemed a conclusive presumption of fraud —of fraud 
which vitiates and annuls the contract. To hold that, 
notwithstanding such deliberate and flagrant overvalua- 
tion, the insured may yet recover according to the true 
value, would be to enable him to realize an inordinate 
indemnity if not detected in his fraud; or, if detected, 
then toobtain compensation in conformity toan honesty 
of measure which he himself repudiated in the begin- 
ning. The plaintiff himself having avowed that he 
knowingly caused the goods in controversy to be insured 
at a figure enormously beyond their cost price, and 
enormously beyond their actual and market value, has 
no claim for relief which a court of justice can recognize 
and enforce. The nonsuit must be ordered.” 


——_~+~er 


LIFE INSURANCE. 


Secor v. Dalton — Supreme Court. — Where a married 
woman made a contract to insure the life of her hus- 
band —loss at his death— payable to her, naming her, 
her executors, administrators, and assigns, and the wife 
died prior to the death of the husband, leaving her sur- 
viving two children, — Held, in an action brought by the 
administrator of the wife for the fund in court against 
the representatives of the husband, that the life insur- 
ance acts did not contemplate this character of property as 
a “chose in action ;” but, by the act of 1810 and the amend- 
ments thereto, the legislature contemplated a provision 
looking to a state of widowhood or orphanage, and that the 
administrator of the wife should recover the amount of 
the fand, charged with a trust of paying the same to the 
children of the wife. Opinion by Leonard, W. H., referee, 
now commissioner of appeals, N. Y. 

The insurance company, in the above action, inter- 
pleaded, and substituted the representative of the hus- 
band as defendant, 

A. PRENTICE, WM. H. Secor, attorneys for adminis- 
trator. 

CRAM, ROBINSON & DELAFIELD, for representatives of 
husband, 


~eee- 


INTERSTATE COMITY AS TO ATTORNEYS. 

Ashort time since John Mattocks,of the well-known law 
firm of Mattocks & Mason of our city, being interested 
with others, whom he represented, in some property in 
Pittsburg, applied for admission to the bar of the supreme 
court of Pennsylvania, then in session in that city. A 
motion was made before the full bench by a practicing 
attorney of the court for his admission, who stated that 
he had known Mr. Mattocks for many years, that he was 
a gentleman of irreproachable character, a member of 
the Chicago bar of long standing and good practice, and 
that it was the custom in Illinois to reciprocate with 
other states in matters of this sort,and that Mr. Mattocks 
had business he wished to attend to in the courts of 
Pennsylvania, Mr. Chief Justice Thompson stated that 
it was usual for the state of Pennsylvania to reciprocate 
such courtesies with the eastern states, but in Illinois he 
understood parties were admitted to the bar without pre- 
vious examination, course of study or training, and conse- 
quently Mr. Mattocks could not be admitted, and refused 
the motion. Judge Sharswood, well known to the pro- 
fession, was present, and by his silence assented to this 
discourteous act. 

For the information of Chief Justice Thompson, we 
will say the rules of our supreme court require that every 
person (unless he has been admitted in some other state), 
shall be examined in open court, or produce a certificate 
of examination and qualifications from a committee 
appointed by the supreme court, before he shall receive a 
license to practice law. Attorneys of other states may 
practice upon the same terms as attorneys of this state 
We regard the action of the supreme court, in Mr Mat- 
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tocks’ case, as an insult to the bar of this state, and to 
our supreme court, that should not go unnoticed. We 
regret to have to say any thing disparaging of the bar of 
a sister state, or its courts. There was a time when the 
expression “smart as a Philadelphia lawyer” had a 
meaning, but that time has passed. The Keystone state 
has failed to keep step to the march of time, and we say, 
without fear of successful contradiction, that to-day our 
practice is better, our bar more talented, and our supreme 
court much abler than that of Pennsylvania. We ask 
our legislature to pass a law that the attorneys of other 
states shall be allowed to practice in our courts only 
when the same privilege is extended to our attorneys, 
and hope our courts will not allow a resident attorney 
of Pennsylvania to be heard in court, until the supreme 
court of that state reconsiders its action in the case of 
Mr. Mattocks. — Chicago Legal News. 


a - 0 <-> > > 


THE JURISPRUDENCE OF THE ANCIENT ROMANS. 


The jurisprudence of the first Romans exhibited the 
scenes of a pantomime; the words were adapted to the 
gestures, and the slightest error or neglect in the forms 
of proceeding was sufficient to annul the subsiance of the 
fairest claim. The communion of the marriage life was 
denoted by the necessary elements of fire and water, and 
the divorced wife resigned the bunch of keys, by the 
delivery of which she had been invested with the govern- 
ment of the family. The manumission of a son, or a 
slave, was performed by turning him round with a gentle 
blow on the cheek; prescription was interrupted by the 
breaking of 2 branch; the clenched fist was the symbol 
of a pledge or a deposit; the right hand was the gift of 
faith and confidence. The indenture of covenants was a 
broken straw; weights and scales were introduced into 
every payment, and the heir who accepted a testament 
was sometimes obliged to snap his fingers, to cast away 
his garments, and to leap and dance with real or affected 
transport. If acitizen pursued any stolen goods intoa 
neighbor’s house, he concealed his nakedness with a linen 
towel, and hid his face with a mask or basin, lest he 
should encounter the eyes of a virgin oramatron. Ina 
civil action, the plaintiff touched the ear of his witness, 
seized his reluctant adversary by the neck, and implored, 
in solemn lamentations, the aid of his fellow citizens. 
The two competitors grasped each other’s hand as if they 
stood prepared for combat before the tribunal of the pre- 
tor; he commanded them to produce the object of the 
dispute; they went; they returned with measured steps, 
and a clod of earth was cast at his feet to represent the 
field for which they contended. This occult science of 
the words and actions of law was the inheritance of the 
pontiffs and patricians. Like the Chaldean astrologers, 
they announced to their clients the days of business and 
repose; these important trifles were interwoven with the 
religion of Numa, and, after the publication of the Twelve 
Tables, the Roman people were still enslaved by the igno- 
rance of judicial proceedings. The treachery of some 
plebian officers at length revealed the profitable mys- 
tery; in a more enlightened age, the legal actions were 
derided and observed; and the same antiquity which 
sanctified the practice, obliterated the use and meaning, 
of this primitive language. —Gibbon. 


—- te eS OO 

THE LAW, as a profession, was not to the taste of Peter 
the Great. When he was in England, he visited West- 
minster Hall in term time, and was much struck by the 
great array of wigsand gowns. ‘“ Whoare those people ?” 
said the czar to Lord Carmarthen, who accompanied him. 
“They are lawyers, sire.” “ Lawyers!” repeated Peter 
“Why Ihave only two in all my domains, and I believe 
I<hatl hang one of them the moment I get back.’’ — Jesse's 
fiasi-antthe Was. 
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JUDGE CHASE’S “ FROCK.” 


A Columbus correspondent of the Cincinnati Chronicle 
is responsible for the following: By the way, speaking of 
judges reminds me of an anecdote told here by William 
Warner, of Alabama, the other day. It’s old, but new to 
this city. Like all stories of the kind a knowledge of the 
actors in the narrative is necessary to make it enjoyable, 
Well, then, it was during the long-to-be-remembered 
impeachment trial. One cool, dull morning the session 
was to open at 12 M., and it was within twenty minutes 
of that time and the chief justice had not made his 
appearance in the vice-president’s room, which, for the 
time, was used by Mr. Chase as a robing room. The 
hands of the clock crept slowly but surely nearer the fig- 
ures “ XII,” when suddenly the door was thrown open, 
and in stalked the chief justice. He walked hurriedly 
to the wardrobe, but his robe of office was not upon its 
accustomed peg, nor any peg. What was to be done? 
Pages were summoned; this, that, and the other room, 
desk and drawer were examined, but no robe was dis- 
covered, In the midst of this excitement the grim, hon- 
est old hero, Ben Wade, made his appearance, with a nod 
and grunt to the flurried occupants of the room, He 
walked to the hat-rack, and after depositing his hat went 
to the sofa,on the other side of the room, to leave his 
umbrella in a safe place. The excitement wasstill going 
on, when Wade, after learning the cause of the trouble, 
without entering into the flurry of the hunt, leaned over 
the sofa, and with his umbrella hooked up an uncertain- 
looking bundle. Seeing it was the long-looked-for robe, 
he held it toward Mr. Chase with; ** Here, Chuse, here’s 
yer —— old frock you’ve been making such a — ofa fuss 
about!” The pages smiled a smile; the chief justice 
was too overjoyed to do any thing but speedily get inside 
of his robe; and if on that morning the heated, crowded 
audience saw the chief justice look redder than usual, 
they now know the cause of it. It was all about that 
* frock.” 

cxnemnenihiGiiapeneninmts 


CORRESPONDENCE. 
CRIMINAL MATTERS IN WISCONSIN. 
MINERAL POINT, W1s., February 22, 1871. 
Editor Albany Law Journal, Albany, N. Y.: 


Dear Sir, — Your correspondent, “0. C.S.,”’ whose letter 
you publish in No. 59 of your journal, has misled you as 
to “‘criminal matters in Wisconsin.” In order that the 
people and legislature of Wisconsin may not be con- 
sidered guilty of so great folly as your correspondent 
imputes to them, I wish to state briefly what we have 
really done in this state toward abolishing the grand 
jury. 

Section 8, article 1, of our state constitution, provided 
that “no person shall be held to answer for a criminal 
offense unless on the presentment of agrand jury.” This 
clause, of course, prevented the legislature from substi- 
tuting any other method for presenting criminals. In 
order that it might have that power, an amendment was 
proposed to the above section, which would make it read 
as follows: ‘No person shall be held to answer for a 
criminal offense without due process of law.”’ Laws of 
1870, chap. 118. 

In voting upon this amendment, the people were 
directed to cast ballots “against the grand jury system,” 
if in favor of the amendment, and “for the grand jury 
system” if opposed to the amendment, This amend- 
ment was adopted at the general election last fall, and it 
was popularly supposed that the grand jury system was 
thereby wiped out. This notion is incorrect. There is no 
other “due process of law” by which criminals can be 
“held to answer for a criminal offense” in this state, 
except upon presentment by agrand jury. The legisla- 
ture now have it in their power, by virtue of the above 
amendment, to provide some other “due process,” but, 
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until they do so, we will cling to the “old grand jury.” 
Grand juries are being drawn and impaneled, and are 
presenting criminals in this state as they always have 
done. CESEY. 


THE THOMPSON-ERIE LITIGATION. 
New York, Feb. 28, 1871. 
Editor Albany Law Journal : 

Dear Sir —In the JouRNAL of the 23th inst., Mr. Frank 
Thompson asserts that I entered an order in the case of 
Thompson against the Erie Railway Company without 
the authority of the court. The facts are simply these: 
On the argument of the appeal in that case, I made a 
motion on the merits to restore the affidavits which 
Judge Rosekrans had struck from the file. Before I had 
said a dozen words on the merits of the motion, Mr. 
Emott, the senior counsel, opposed, interrupted me by 
expressing his entire willingness to have these affidavits 
restored. I objected strongly to the matter passing sub 
silentio, and insisted upon an argument, but into this 
Mr. Emott persistently refused to enter, and expressly 
and unconditionally consented that the affidavit should 
be restored to the files. I then, in the presence of the 
epposing counsel, drew up an order in the precise 
language to which Mr. Emott had expressed his assent, 
and handed it to the clerk, making a special request that 
he would show the order to Judge Miller, the presiding 
justice. He said that this was not necessary or usual, 
but Iurged him todoso, More than an hour afterward 
he returned mea certified copy of the order; but I did 
not know then, and do not know now, whether he showed 
it to the court. Every lawyer, who is familiar with the 
practice in the third judicial department, will see that I 
not only conformed to the usual practice, but even went 
out of my way to make quite sure that the court should 
fully understand what was done. And it was perfectly 
understood by every one then present at the bar that the 
restoration of those affidavits was absolute, and that the 
whole question was disposed of. 

By giving this express consent in open court, Messrs. 
Emott and Thompson not only made it impossible for 
me to argue the question, but also gained the additional 
advantage of preventing me from arguing the alternative 
branch of my motion, which was, in case the court should 
deem that the affidavits on my side were not relevant, 
that it should also strike out Mr. Thompson’s affidavit as 
irrelevant and scandalous, which it certainly was, if 
mine was, inasmuch as he devoted one hundred and ten 
folios of his affidavit to insinuations against the charac- 
ter and practice of the defendant’s counsel. 

It does seem to me that we ought to have had an oppor- 
tunity to be heard on the merits, on the resettlement 
of the order, which was not granted; and both Judge 
Rosekrans and the general term have passed upon the 
questions which are personal to me, without giving me 
any opportunity to be heard in open court. On Monday, 
February 13th, Messrs. Emott and Thompson were both 
in Albany. Mr. Emott had come up with mein thesame 
car from New York, knew that I was going to Troy, and 
met other counsel of the Erie Railway Company at 
Albany, who argued with him an important case in the 
court of appeals. Stepping over to the general term, 
Messrs. Emott and Thompson then applied to the court 
for a resettlement of the order concerning the affidavits, 
without giving the defendant’s attorneys the slightest 
notice, and without giving a hint to the defendant’s 
counsel, in the court of appeals, whom they had just left, 
that they had any such intention. This is a kind of 
practice which, to the best of my knowledge, flourishes 
only in the pure air of the country, and is not tolerated 
in the corrupt tribunals of wicked cities. 

I have grown up under the delusion that orders made 
upon notice, whether granting or denying a motion, 
ought not to be made without giving an opportunity to 
both sides to be heard upon the merits; but, under judi- 
cious teaching, I shall learn better. 





Now that Mr. Thompson has undertaken to discuss 
the question in public (and I congratulate him that he 
has at last put his name to his published communica- 
tions), it would seem that he might with great propriety 
have met the charge contained in the obnoxious affida- 
vit, namely, that he purposely suppressed facts within 
his knowledge, and perverted information which he had 
received, for the purpose of impeaching my character 
before Judge Learned. I have never been fortunate 
enough to get an answer from him to this charge. I put 
the question to him very civilly, in the presence of Judge 
Bockes, and renewed it in the presence of Judge Rose- 
krans, who was willing to allow him a week for the pur- 
pose of putting in further affidavits. I consented at the 
general term that he should put in any paper which he 
desired to present in relation to the subject. I renew 
the offer now. But I do not think it will be accepted, 
because, if it is, [shall show that Mr. Thompson, when 
he made the affidavit, charging me with falsehood, had 
even stronger evidence in his possession of the truth of 
my statements than I had supposed when the affidavit 
was made before Judge Rosekrans, and that it was im- 
possible that he could have any doubt upon the subject. 

So far as I can understand the judicial decision in this 
case, it is lawful, on a motion to strike out an answer as 
sham, for the plaintiff’s attorney to charge the defend- 
ant’s attorney with all the crimes on the calendar, for the 
purpose of showing that he is not likely to tell the truth 
in his answer; but it is unlawful for the defendant’s 
attorney to assert or prove, directly or indirectly, that 
the person, on whose unsupported testimony these 
crimes are charged, is unworthy of belief. 

Yours, respectfully, 
T.G. SHEARMAN, 


——_—~<er -___—__ 


BOOK NOTICES, 


aA Digest of New York Reports, from the organization of 
the state to the year 1869, containing the decisions of 
all the courts of the state, except such as are digested 
in Clinton’s Digest, second edition; with references 
to the statutes. Vol. 1II. By William Wait, counselor 
atlaw. Albany: William Gould & Sons, is71. 

With this volume the main body of Wait’s Digest is 
completed; but the table of overruled and criticised cases, 
which was promised, has been omitted, owing to the fact, 
we are told in the preface, that the work has extended so 
far beyond the author’s anticipations. A supplemental 
volume is, however, shortly to be issued, containing this 
omitted table, and the gist of the cases decided since the 
beginning of 1869. 

In our notices of the former volumes, we expressed our 
approval of the general character and execution of the 
work; and there is nothing in the present volume that 
inclines us to retract any word of commendation. But, 
while acknowledging its undoubted merits, we are 
conscious of its defects; and though these defects are 
such as not greatly to detract from the usefulness of Mr. 
Wait’s labors, they deserve notice from the reviewer. 

Our attention is first attracted, on turning over the 
pages of either of the volumes, by the fact that so many 
titles are inserted for no obvious purpose. For instance, 
on page 579 of the first volume, we find the title “ Defini 
tions,” a very important and suggestive title, and under 
which, one would suppose, should be found much valu- 
able information; and yet it stands there “unwept, 
unhonored and unsung;” not even a cross reference 
pointing us to any other part of the work. So, too, the 
following titles are similarly barren of any line, refer- 
ence, or even hint of use: “Cul de Sac;” “Land;” 
** Maxims;”’ * Rescinding ;”’ “Slung Shot,” 

The arrangement of principles under appropriate titles 
is one of the indispensable virtues of a digest. We are 
sorry to say that it is a virtue which the work before us 
does not always possess. Take for illustration the follow- 
ing principle : 
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“Where, on the appointment of two commissioners of 

highways to fill vacancies, the appointment fails to 
pe on my the class to which the appointees shall res- 
pectively belong, the first named is to be regarded as 
appointed to the first class.” 
Phis is very properly placed under the general title, 
“Highways.” But this general title has several sub- 
titles, and under which of these would one naturally 
look for and expect to find it? Clearly under that of 
“ Overseers and Commissioners of Highways.” He would 
not find it there, however, for our author has placed it 
under the title, “ Laying out Roads,” ete. Again, under 
the general title, “Summary Proceedings to Recover 
Land,” we find the following principle placed under the 
sub-title, ‘‘ Effect of Landlord’s Recovery.” 

“The decision of a justice in summary proceedings is 

reviewable by certiorari, under 2 R. 8S. 516, @ 47, or by 
appeal under Laws of 1849, ch, 292, § 5, at the option of the 
aggrieved party.” 
Considering the fact that there is a sub-title, “* Certiorari; 
Appeals; Restitution,” one can only wonder how the above 
principle got intosuch strange company. We had marked 
for notice several similar instances of misarrungement, 
but have not space to present them. The difficulty has 
oceurred in this wise: two or more distinct points are 
frequently decided in the same case, and the abstracts of 
these several points have not been separated and classi- 
fled, but are given in conjunction. The same defects 
exist in the index, which, though “copious,” is at best 
but an indifferent affair. 

Perhaps the most valuable portion of the work is that 
devoted to “ Pleadings and Practice.’’ Over three hundred 
and fifty pages are occupied by these titles, the cases 
under which are arranged in a clear and excellent 
manner. 





TERMS OF COURT FOR MARCH. 


SPECIAL TERMS AND CIRCUITS. 


Ist Monday, special term (motions), New York, Brady. 

Ist Monday, special term (chambers), New York, Car- 
dozo. 

Ist Monday, circuit and oyer and terminer, New York. 

Ist Monday, circuit and oyer and terminer, New York, 
Sutherland. 

lst Monday, circuit and oyer and terminer, Kings, Tap- 


pen. 
lst Monday, circuit and oyer and terminer, Dutchess, 
bert. 
Ist Monday, special term (motions), Kings, Pratt. 
lst Monday, circuit and oyer and terminer, Jefferson. 
Ist Monday, circuit and oyerand terminer, Erie, Barker. 
2d Monday, circuit and oyer and terminer, Schuyler, 
Boardman. 
2d Monday, circuit and oyer and terminer, Genesee, 
Talcott. 
24 Tuesday, circuit and oyer and terminer, Caldwell, 
‘otter, 
2d Tuesday, ageies term, Tioga, Parker. 
8d Monday, circuit and oyer and terminer, Westches- 
ter, Gilbert. - 
Monday, circuit and oyer and terminer, Schenec- 
tady, Bockes. 
3d Tuesday, special term, Jefferson, Mullin. 
4th Monday, special term, White Plains, Gilbert. 
4th Monday, circuit and oyer and terminer, Yates, 
Johnson. : 
4th Monday, circuit and oyer and terminer, Herkimer. 
4th Monday, special term, Erie, Talcott, 
Last Monday, circuit and oyer and terminer, Tompkins, 
Murray. 
Last Monday, special term, Monroe, Dwight. 
Last Tuesday, special term, Albany, Ingalls, 
Last Tuesday, special term, Cortland, Parker 


COURT OF APPEALS ORDER. 

Ordered, That appeals from orders entitled to be heard 
as motions, may, upon the request of either party, after 
the filing of the return, be put upon the calendar, noticed, 
and brought on for hearing on any motion day. 

‘ 











SUPREME COURT ORDER. 


Ata general term of the supreme court of the state of 
New York, held in and for the third judicial department 
of said state, at the city hall, in the city of Albany, on 





the 7th day of February, 1871, present: Hon. Theodore 
Miller, presiding justice; Platt Potter and John M. 
Parker, associate justices. 

The following rule was adopted: 

That the attorney for either party to an appeal from an 
order shall file with the clerk of the county in which the 
term of the court for which notice of argument of such 
appeal has been served is to be held (on or before Tuesday 
of the week preceding the term), a note of issue in which 
shall be specified the day of the service of the notice ot 
appeal on the respondent or his attorney, The clerk shall 
prepare a calendar of the cases in which such notes of 
issue shall be filed, and shall enter the cases thereon in 
the order of the time of the service of notice of the 
appeal. No appeals from orders will be heard unless 
notes of issue have been duly filed and entered on the 
calendar. 

LEGAL NEWS. 

Chief Justice Chase meditates a trip to Europe for the 
benefit of his health. . 

In New Jersey the supplement to the act concerning 
divorces, placing the children of divorced parents under 
the charge of the chancellor, has passed both houses, 


Hon, Charles Gray, of Herkimer, in this state, a lead. 
ing lawyer, and well known as an able and conscientious 
judge, died on the 22d instant, at the age of seventy-four 
years, 

David R. Gerald, a well-known San Francisco lawyer, 
died in that city suddenly on the &th inst. The deceased 
was a native of Rhode Island, and a graduate of the 
Albany Law School. 

Judge James V. Campbell, of the supreme court of 
Michigan, whose present term of office will soon expire, 
has been re-nominated to that position by the Repub- 
licans of that State. 


It has been announced to the senior class of Trinity 
college, Hartford, that the Hon. W. D. Shipman, judge of 
the United States district court, will, during the present 
term, deliver a course of lectures on the Law of Nations. 


The judges of the supreme court of Maine have ex- 
pressed the opinion that the legislature of that state has 
no constitutional authority to pass a law allowing towns 
to aid manufacturing establishments. 

Two counties in Virginia— Buchanan and Wise — have 
not a resident lawyer within their limits. The legisla- 
ture found it necessary to pass a special law legalizing 
the election of a commonwealth’s attorney for their 
benefit. 

A novel event for Santo Domingo has just occurred in 
the supreme court there. Upon an application from an 
American here, Col. William MeMichael, of Philadelphia, 
formerly of Gen. Thomas’ staff, who accompanied the 
commission, was admitted to plead ina case of consid- 
erable magnitude as principal counsel, and won it, 


The evilof lawyers’ loquacity has met with a great blow 
in New Orleans, for “the supreme court” there has 
ordered that all arguments made before it shall not ex- 
ceed thirty minutes in length--a proceeding slightly 
Procrustean, Wherefore, we find the New Orleans Times 
commending gentlemen of the green bag “to the study 
of Tacitus for narrative, and of John C. Calhoun for terse- 
ness.”’ 


A bill is before the Pennsylvania senate creating a 
court of appeals, consisting of three judges, to have ex- 
clusive jurisdiction of all matters now vested in the 
supreme court sitting in bane, relating to equity, of appeal 
from the subordinate courts, of all writs of certiorari to 
all such courts, and all writs of error to such courts when- 
ever the state isa party. The judges are first to be ap- 
pointed by the governor, and at the next election to be 


_elected for three years. 
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TO SUBSCRIBERS. 
The volumes of the LAw JOURNAL are strongly and 
uniformly bound at this office for $1.50 full sheep, and $1 
half sheep. 
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LEGAL GUARDIANS v. NATURAL 
GUARDIANS. 


A dozen words, introduced by an amendment last 
winter, into the Revised Statutes of this state, are so 
revolutionary, and fitted to become so destructive of 
the peace of families, and so disastrous to the young, 
that Iam constrained to believe they were inconsider- 
ately adopted. The words are these: “and may 
appoint a guardian for a minor whose father is 
living;’ and they are interpolated by chap. 341, 
vol. i, Sess. Laws 1870, into 26, tit. 3. chap. viii, 
part ii, R. S. 

The whole section thus becomes : 

26. The surrogate to whom application may be made 
under either of the preceding sections shall have the 
same power to allowand appoint guardians as is pos- 
sessed by the supreme court; and may appoint a guar- 
dian for a minor whose father is living; and in all cases 
he shall inquire into the circumstances of the minor and 
ascertain the amount of his personal property, and the 
value of the rents and profits of his real estate, and for 
that purpose may compel any person to apear before 
him, and testify in relation thereto, 

To the casual reader the section may still seem 
innocent enough; but a little consideration of other 
provisions of law, and of the changes which this may, 
and indeed must, accomplish, will better show its 
scope. 

The family is so important a part of our established 
civilization, that some careful thinkers have suggested 
that it, rather than the individual, should be regarded 
as the unit of society. It is evidently a natural and 
God-ordained relation. It is the foundation of 
home —the idea so hallowed in our thoughts, and so 
guarded and protected in the whole system of our 
jurisprudence. The right, as well as the obligation, 
of the parent to have the care and custody of his child 
during minority, is so sanctioned by tradition from 
the earliest times, and so conformable to instinet as 
well as to reason, that argument in favor of it would 
be superfluous, The courts and the legislature, 
hitherto, have been most careful to preserve it. 

One of the strongest reasons against granting 
divorces hastily, or for any but strong and well 
established grounds, is regard, not merely for the 
man and woman, their interests, their happiness and 
their relations to one another, but, for their children 
during minority and for their interest, character, com- 
fort and happiness. Even in cases where divorce is 
proper and necessary, the custody and care of the 
minor children are often most difficult to adjust, 
because of the respect due, according to our laws, to 
the ties of nature. 

Then, again, a large part of the body of our law con- 
cerns directly the relative rights and duties of parents 





and minor children. Can the legislature possibly 
have intended to nullify or abrogate these laws by 
striking out the essential part of the relation, or 
enabling any surrogate to strike it out? However 
innocent it may appear, to say that the surrogate may 
appoint a guardian for a minor whose father is living, 
he can, in no ease, do so, without striking out, and, 
in effect, annihilating most of the hitherto legal rela- 
tions between the father and child. Let us see: 

The title of the Revised Statutes, here “ amended,’ 
treats of the guardianship of minors, Much of it is 
merely declaratory of previously existing common 
law, but especially it gives to surrogates jurisdiction 
in the appointment of guardians, and regulates its 
exercise. The first section declares, that “every 
father, whether of full age or a minor, of a child likely 
to be born, or of any living child, under the age of 
twenty-one years, and unmarried, may, by his deed 
or last will duly executed, dispose of the custody and 
tuition of such child, during its minority or for any 
less time, to any person or persons in possession or 
remainder.” 

In 1862, this provision was modified by enacting 
(chap. 172, 2 6) that, ‘‘ No man shall bind his child to 
apprenticeship or service, or part with the control of 
such child, or create any testimentary guardian there- 
for, unless the mother, if living, shall, in writing, 
signify her assent thereto.” Plainly the meaning of 
this modification is to recognize the mother’s natural 
right in her child, and not at all to diminish the 
natural right of the father. It is a good and proper 
provision, calculated to preserve more sacredly the 
natural rights and relations of parents and children. 

Next in the Revised Statutes (2? 2, 3) come provis- 
ions declaring that such appointment by the father 
(with the consent of the mother) “ shall vest in the 
person named all the rights and powers, and subject 
him to all the duties and obligations, of a guardian of 
such minor, and shall be valid and effectual against 
every other person claiming the custody or tuition of 
such minor as guardian in socage or otherwise ;”’ that 
“he may take the custody and tuition of such minor, 
and may maintain all proper actions for the wrongful 
taking or detention of the minor, and shall recover 
damages in such actions for the benefit of his ward. 
He shall also take the custody and management of 
the personal estate of such minor, and the profits of 
his real estate,” ete. ; 

These provisions show thata testamentary guardian, 
duly appointed by the father (with the written assent 
of the mother), may do with the minor substantially 
what the father could do if living, in the custody of 
the person, including, of course, education and cul- 
ture, social, moral and religious — every thing, in fact, 
pertaining to the bringing up of the child, and the 
direction of its life and affairs, 

Next in order (324, 5) come provisions for the ap- 
pointment by the surrogate of guardians for minors, 
for whom no guardians have been appointed by the 
father. These provisions, though not heretofore lim- 
ited in express terms to cases in which the father has 
died, have generally been considered applicable only 
to such cases. Their evident design is for the benefit 
of orphans, and to furnish a substitute for paternal 
authority and direction, in the cases where these have 
terminated by death. The very enactment now under 
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consideration implies that, without it, surrogates were 
not legally authorized to appoint guardians for mitors 
whose fathers are living. Section four provides that 
any minor fourteen years of age, for whom no guard- 
ian has been appointed by the father, may apply to the 
surrogate in his county “for the appointment of such 
guardian as the minor may nominate, subject to the 
approbation of the surrogate.’’ In this case there is 
no notice to any relative of the minor. The only 
questions for the surrogate are, approval of the person 
rominated, and approval of the security. If the indi- 
vidual nominated be personally unexceptionable, he 
or she must, probably, be forthwith appointed on the 
minor’s petition and nomination. 

The next section (5) provides for the case of a minor 
under fourteen years of age, that “any relative or 
other person in his behalf may apply to the surrogate 
of the county where such minor shall reside, for the 
appointment of a guardian of such minor, until he 
shall arrive at the age of fourteen years, and until 
another guardian shall be appointed. Upon the 
making of such application the surrogate shall assign 
a day for the hearing thereof, and shall direct such 
notice of the hearing to be given to the relatives of the 
minor residing in the county, as he shall, on due in- 
quiry, think reasonable.” 

Section forty-four of the act of 1837 expressly pro- 
vides that such notice “‘ shall be served on such rela- 
tives only of the minor as the surrogate shall direct;” 
and it has been decided (22 Barb. 178) that the surro- 
gate, on such an application, may assign the same day 
for the hearing, and may, in his discretion, dispense 
with notice to relatives. 

Sections eight and nine (R. 8.) provide for a bond 
of the guardian, with sufficient surety, and to be filed 
with the surrogate. 

Section ten declares “every guardian so appointed 
by a surrogate shail have the same powers as a testa- 
mentary guardian; and every person so appointed 
guardian of a minor under the age of fourteen years 
shall continue guardian of such minor, and shall be 
responsible as such, notwithstanding the said minor 
inay arrive at the age of fourteen years, until another 
guardian be appointed, or such first guardian be dis- 
charged according to law.’’ 

This synopsis of the statutory provisions for the 
appointment of guardians by surrogates was neces- 
sary to enable us to see, and it does enable us to see, 
the bearing and effect of the short but sweeping modi- 
fication of last winter. It makes applicable to every 
minor in the state, as well to those living in good 
homes and in the care and custody of competent 
fathers, as to those who may be, or may become, 
orphans, all the provisions of law for appointing 
guardians; and such guardians, when appointed, are 
to have the custody of their persons as well as of their 
estates—their expenses, their education, their em- 
ployment, their moral and religious instruction, as 
well as the renting of their houses and lands, and 
management of their personal property, and this, too, 
notwithstanding the views and wishes of both parents 
may differ widely from those of the guardian. 

A boy of fourteen, for instance, dissatisfied for any 
reason with parental rule, and selecting some other 
person willing to act as his guardian, and against 





———— 





whose general character and standing the surrogate 
of his county can see no reasonable objection, has 
only to call on the surrogate and require his or her 
appointment as his guardian, and thereupon he not 
only may, without warning, legally desert his home 
and his parents, and put himself under the manage- 
ment and direction of such other person; but such 
other person is, in fact, thenceforward legally bound 
to take the entire direction of such minor, and the 
parents are legally bound to acquiesce ! 

The same things would be true, in the case of a girl 
of fourteen, even if the concealed motive be to obtain 
legal consent and opportunity for an objectionable 
marriage. 

Still greater wrongs and outrages upon all the proper 
feelings and interests of familes may be legally perpe- 
trated under this law, in the case of minors under the 
age of fourteen years. ‘ Any relative or other per- 
son’’ may procure a guardian for such minor, to be 
appointed without the knowledge and against the 
wishes of the parents; and such guardian will then 
be legally entitled to the custody and tuition of the 
minor, to the exclusion of the parents. To suppose 
this, it is not necessary to suppose the surrogate cor- 
rupt. He may act with sound legal discretion on all 
the facts presented to him; and, having acted, he can- 
not set aside his appointment without legal cause, 

It is no sufficient justification of this law, to allege 
that the natural guardian of a minor may, on proper 
application to the equitable power of the supreme 
court, obtain its order that he or she have the personal 
custody of the minor, even as against a statutory 
guardian. Parents ought not to be subjected to this 
necessity, nor even to this liability. Many may not 
be able, or may not know how, to obtain such remedy; 
and it is easy to suppose cases in which irreparable 
mischief may be done before this remedy can be ap- 
plied. No statute ought to take away, or enable any 
person to take away, the strong natural presumption 
in favor of the parent’s right to the custody and tuition 
of his child during its minority. The parental tenure 
of children during minority should be more secure, 
It should never be taken away, except on abundant 
notice, and on thoroughly established equitable 
grounds, 

Our judgments and our sympathies have frequently 
been invoked in behalf of parental rights in other 
countries, disregarded and violated by monarchies 
and hierarchies. This, too, was one of the heaviest 
charges against slavery. No reasons of state, or of 
state policy, now require such disregard or violation, 
any where in this republic. 

The law of last winter should be immediately re- 
pealed, or, at least, so modified, as to provide that a 
general guardian for a minor shall never be appointed 
without notice to its natural guardians, or, in case of 
their decease, to the relative acting in place of the 
natural guardian ; and that, in no case, shall the per- 
sonal custody of a minor be taken away from the nat- 
ural guardian, except on the order in equity of the 
supreme court, or a justice thereof. 

Tuomas J. SIZER. 
——— + > 0+ oe 


A bill is before the Illinois legislature abolishing the 
grand jury system. 
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THE DIAMOND NECKLACE, 


A pig was the cause of the American revolution, it 
issaid. Itis, at all events, quite certain that one of 
the main causes of the French revolution, as well as 
the subject of one of the most romantic and celebrated 
cf the French state trials, was a diamond necklace. 
“Mind that miserable affair of the necklace,” said 
Talieyrand; ‘‘I should be nowise surprised if it 
should overturn the French monarchy.”’ A novel by 
Dumas, an essay by Carlyle, and innumerable pam- 
phlets and historical dissertations have not exhausted 
the fascination of the story as a problem of evidence, 
and a review of its main features will interest, not 
only our profession, but their wives. 

The scene of the drama is laid at Paris, in the years 
1785 and 1786. The dramatis persone are of various 
degree —the highest, the lowest, and the queerest. 
Among the former may be ranked Louis XVI and 
Marie Antoinette, king and queen of France, and Car- 
dinal Rohan. The Countess Lamotte comes under the 
second description; while Count Cagliostro,whoseems 
to have been a combination of those characteristics 
which render Col. James Fisk, Jr., and the Honorable 
George Francis Train, so famous and beloved, answers 
the third description. Rohan, although one of the 
highest dignitaries of the church, was vain, shallow, 
ostentatious, profligate. Sent as ambassador to the 
court of Vienna, he had surrounded himself with a 
retinue of spendthrifts, and expended six or seven 
hundred thousand dollars in a few months. In his 
extremity he took advantage of his official posi- 
tion, and engaged in smuggling operations on 
such a scale, that he almost inundated the Aus- 
trian capital with French goods. Touched in this 
sensitive point, the court became indignant, and 
at the complaint of Maria Theresa he was recalled. 
Afterward he hovered around the court of Versailles, 
under Louis XV and Queen Dubarry, and on the 
death of the former and the accession of Louis XVI 
and Marie Antoinette, he endeavored to render him- 
self agreeable to them, and passed his days in an 
uneasy struggle for royal recognition and favor; but 
the queen, it seems, uniformly treated him with great 
coldness and disdain, on account of his conduct at her 
mother’s court. He is described by a contemporary 
as “‘a handsome man of fifty, with light complexion ; 
hair white-gray, and the front of the head bald; of 
high stature; carriage noble and easy, though bur- 
dened with a certain degree of corpulence.” Jeanne 
de Saint Remi was descended on the “‘ wrong side of 
the blanket,” from Henry Second, of France, and 
having been accidentally rescued from poverty, was a 
court pensioner of thirty pounds a year, and for the 
rest “‘a nondescript of mantua maker, soubrette, 
court-beggar, fine-lady, abigail and scion of royalty,’’ 
with a face piquant if not beautiful, and, as the result 
shows, a genius for intrigue, and an audacity worthy 
of a better cause. She had married one Lamotte, a 
gendarme, with whom she shared her own doubtful 
title, so that henceforth they are known as Count and 
Countess Lamotte. It may well be believed that the 
lofty Marie Antoinette had no acquaintance, not to 
say intimacy, with these persons. Reteaux de Vil- 
lette, a boon companion of Count Lamotte; Boehmer, 





the court jeweler; Mademoiselle d’Oliva, a hanger 
on of the court, of great beauty, easy virtue, and con- 
siderable resemblance in figure to the queen; these 
make up the other principal figures in our drama. 

Marie Antoinette, in her early years, had a woman’s 
fondness for jewels. She had brought many from 
Vienna; she had received the crown jewels on her 
accession; Louis XV had presented her with those 
of his daughter, on her decease; the king, her hus- 
band, gave her others to the value of forty thousand 
dollars; and of Boehmer, the court jeweller (who had 
bought his place), she purchased a pair of ear-rings 
for seventy-two thousand dollars, to be paid for in 
five years from her private purse. Boehmer had con- 
trived for Madame Dubarry a cast, in stucco, of a 
necklace, designed to outshine every thing of the kind 
in the European courts; but the death of Louis XV 
had compelled him to relinquish his purpose; for, 
“as all dogs, male and female, have but their day,” 
Dubarry’s day was done. The accession of Marie 
Antoinette, and her extravagant fondness for such 
ornaments, revived the idea, and he accordingly 
manufactured the diamond necklace, the subject of 
this history, with the design of selling it to the queen. 
We will now treat the wives of the legal profession — 
all of whom will, of course, read this paper on account 
of its title —to a description of this royal ornament, 
out of Carlyle: “‘A row of seventeen glorious dia- 
monds, as large almost as filberts, encircle, not too 
tightly, the neck, a first time. Looser, gracefully 
fastened thrice to these, a three-wreathed festoon, and 
pendants enough (simple pear-shaped, multiple star- 
shaped, or clustering amorphous) encircle it, enwreath 
it,asecond time. Loosest of all, softly flowing round 
from behind, in priceless catenary, rush down two 
broad threefold rows; seem to knot themselves, 
round a very queen of diamonds, on the bosom; 
then rush on, again separated, as if there were length 
in plenty; the very tassels of them were a fortune for 
some men. And now, lastly, two other inexpressible 
threefold rows, also with their tassels, wil), when 
the necklace is on and clasped, unite themselves 
behind into a doubly inexpressible sixfold row, and 
so stream down, together or asunder, over the hind- 
neck,— we may fancy, like lambent zodiacal or 
Aurora Borealis fire.’”’ This trifle has been variously 
estimated at from sixty to ninety thousand pounds in 
value. 

So much for the parties and the subject-matter. 
Now for the plot and catastrophe. When Boehmer 
showed the bauble to the queen, she no longer cared 
for diamonds. She had something that alone, but not 
always, can distract the feminine mind from jewelry, 
to wit, a baby. (Of this description, it will be 
remembered, were the Roman Cornelia’s jewels.) 
And so it was returned to him, with word that the 
government needed ships rather than jewels. The 
jeweler was thrown into a state of desperation, for he 
had embarked far more than his own fortune in the 
necklace, and, after having vainly thrown himself at 
the queen’s feet, and insanely threatened to throw 
himself into the Seine, the jewels were offered to the 
other European courts without finding a purchaser. 

Down to this point, there is no difference of opinion 
among historians. In the remainder of this account 
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we shall give what is the most generally received the- 
ory. The Countess Lamotte determined to acquire 
the necklace, for herself in reality, pretendedly for 
the queen, and to use the Cardinal de Rohan’s con- 


suming desire for restoration to court favor as the 


means. She adroitly represented to the cardinal that 
the queen really desired the jewels, but the parsi- 
mony of her husband, and her fear of the popular 
accusation of extravagance, restrained her; that she 
wished the cardinal to purchase the necklace, ostensi- 
bly for himself, but really for her, and proposed to 
give him her written order for the transaction, which 
was to be kept profoundly secret. It is suspected, too, 
that something more than mere restoration to royal 
favor was hinted at by the unscrupulous countess. 
In the course of this pretended negotiation some two 
hundred notes, all forged by Villette, were conveyed 
to the love-sick cardinal, as coming from the queen. 
He was even made to believe that he had an interview 
with her in the Little Trianon of the park of Ver- 
sailles, at the edge of evening, she dropping him a 
rose and the memorable words, ‘“‘ you know what that 
means” (not you know how it is yourself’’ )— some 
say her miniature, also — she being the aforesaid Mad- 
emoiselle d’Oliva, queening it for the occasion. To 
confirm this credulous fool, an interview with Cacli- 
ostro, the impostor, magician, and quack, in whom the 
cardinal had superstitious confidence, was contrived 
by the countess, who saw and “ fixed”? the wise man. 
“This Python mounted his tripod, the Egyptian invo- 
cations were made at night, illuminated by an im- 
mense number of wax tapers, in the cardinal’s own 
saloon. The oracle, under the inspiration of its famil- 
iar demon, pronounced ‘that the negotiation was 
worthy of the prince; that it would be crowned with 
success; that it would raise the goodness of the queen 
to its height, and bring to light that happy day which 
would unfold the rare talents of the cardinal for the 
benefit o° France, and of the human race.’’’ Boehmer, 
filled with the idea that he was selling to the queen, 
but instructed to say that the purchaser was the sul- 
tan, drew up a proposal of terms: sixteen hundred 
thousand livres, to be paid in five equal installments, 
the first in six months, the others at intervals of three 
months. To this the queen’s autograph approval — 
“ Bon— Marie- Antoinette de France’’ — was obtained 
in the usual way, and the precious document was 
delivered to the cardinal. The necklace was deliv- 
ered to the cardinal, and by him to Countess Lamotte, 
and by her to Villette, who personated the queen’s 
messenger; the cardinal, by arrangement with the 
countess, secretly witnessing the delivery from a con- 
venient closet. The necklace was instantly broken 
up, and sold in London, Amsterdam and Paris, by 
the count, the clever impostors recciving some four- 
teen thousand pounds for three hundred out of five 
hundred and forty-one stones composing it. 
Meanwhile three singular things took place. The 
eardinal did not advance in favor with the queen; the 
court jeweler did not get his first installment; and 
Countess Lamotte began to clothe in purple and fine 
linen, and to fare sumptuously every day. Instead 
of favor, the cardinal got gilt-edged notes explana- 
tory or capricious; and instead of the first install- 
ment, Boehmer got fifteen hundred pounds interest. 





To cut the matter short, Boehmer complained to 
Madam Campan, her majesty’s waiting woman, and 
she soon let the cat out of the bag in an interview 
appointed by the queen for the rehearsal of the part 
of Rosina, which her majesty was to perform in the 
play of the Barber of Seville. The cardinal was sent for 
by the king, at Versailles, and questioned. Of course, 
he could not confess without involving the queen, 
at least he thought so, and so was non-committal 
and embarrassed, and could say nothing but beg par- 
don and offer to pay for the necklace. He was ordered 
to the Bastille. On his way he was clever enough to 
write a line in pencil, and dispatch it by a servant to 
Abbe Georgel, at Paris, his confidential friend, direct- 
ing him to destroy the portfolio containing all the 
precious letters from the queen. This was done just 
before the officers of the government arrived to seal 
up his papers, the cardinal’s messenger riding in such 
haste that his horse fell dead at the palace gate. Lucky 
for the cardinal that Mr. Bergh was not then in vogue, 
In the Bastille the cardinal was soon joined by all the 
conspirators except the count. 

With inconceivable stupidity, the king, instead of 


hushing up this backstairs court scandal, decided, by 
a public trial of the conspirators, to vindicate his 


queen's which otherwise would have 
needed no vindication. The cardinal’s arrest created 
a powerful party of the clergy in his favor, and the 
affair at once took a political complexion. It was one 
of the characteristic follies of the dynasty that “ never 
learned any thing nor forgot any thing.” 

Letters patent, giving parliament cognizance of the 
process, were issued in the words and figures follow- 
ing, to wit: ‘ Louis, ete. Having been informed that 
the sieurs Boehmer and Bassange sold the Cardinal de 
Rohan a necklace of brilliants ; that the said Cardinal 
de Rohan, without the knowledge of the queen, our 
beloved spouse and consort, told them he was author- 
ized by her to purchase it at the price of sixteen hun- 
dred thousand livres, payable by installments, and 
showed them false instructions to that effect, which 
he exhibited as approved by the queen; that the said 
necklace, having been delivered by the said Boehmer 
and Bassange to the said cardinal, and the first pay- 
ment agreed on between them not having been made 
good, they had recourse to the queen; we could not, 
without just indignation, see an august name, dear to 
us on sO many accounts, thus daringly abused, and 
the respect due to royal majesty violated with such 
unheard of temerity ;.we, therefore, deemed it incum- 
bent to cite before us the said cardinal, and upon his 
declaration to us that he had been deceived by a 
woman named Lamotte, called de Valois, we judged 
it indispensable to secure his person, and that of the 
said Lamotte, called de Valois, and to take those steps 
suggested to us by our wisdom, for the discovery of 
the authors or accomplices of such an attack ; and we 
have thought it fit to make you acquainted with these 
matters, that the process may be by you instituted 
and decided, the great chamber and criminal court 
being assembled.” 

On her first examination, the countess declared that 
Cagliostro was the contriver of the fraud. This led to 
his arrest. His appearance in court is thus described: 
“ Dressed in green, embroidered with gold ; his locks 
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were curled from the top of his bead, and fell in little 
tails down his shoulders, which gave him a most 
singular appearance, and completed his resemblance 
to a mountebank. ‘Who are you? Whence came 
you?’ he was asked. ‘I am a noble traveler,’ was 
his reply. At these words, every countenance relaxed, 
and seeing this appearance of good humor, the accused 
entered boldly on his defense. He interlarded his 
jargon with Greek, Arabic, Latin and Italian; his 
looks, his gestures, his vivacity, were as amusing as 
his speech. He withdrew, very well pleased with 
having made his judges laugh.” 

The court, on the 2lst December, decreed to detain 
the persons of all implicated, and concluded, that as 
soon as the author of the forgery was discovered, all 
the rigor of the sentence should fall on him. This 
decree gave the cardinal a fit of the colic, to which he 
was subject. The examinations were pursued at the 
Bastille. On one occasion the cardinal was detained 
from nine in the morning until one o’clock, and 
from four till midnight. Great state and etiquette 
were observed toward him, and it was popularly 
believed that he suborned the judges and notary, so 
that they strained every thingin his favor. Among 
the witnesses was Father Loth, a monk, who, being 
next door neighbor to the countess and very intimate 
with her, testified to many important admissions and 
circumstances, such as the display of some superb 
diamonds, which she pretended to have had from the 
queen, and the compliments which he had heard her 
pay Mademoiselle d’ Oliva respecting the success of 
some part she had played in the garden of Versailles. 
He also testified to the intimacy of Villette with the 
countess, and the resemblance between his writing 
and that of the billets. Another witness was Madame 
Dubarry, who *“‘ came down froma former generation” 
to testify. She was received with all the honors due 
to persons of the first quality. Her testimony was to 
the effect that the countess had once applied to her for 
apension. ‘ When she declared her name and birth, 
Madame Dubarry regarded her as unfit for the situa- 
tion she came to solicit,’ but on learning her claims 
to royal descent, “smited at her presumption, and 
promised to get the petition recommended,”’ on the 
principle, we suppose, that when a strumpet was 
queen, a bastard might be lady of honor. When the 
countess appeared before the grand council, she was 
elegantly dressed, and repeatedly said that ‘‘she was 
going to confound a great rogue.”” When the usher 
ordered her to sit on the stool for the accused, she was 
startled, but soon recovered her self-possession, and 
wked and answered questions with an audacity that 
would have made her, in this country, a competent 
lecturer on woman’s rights. She made along speech, 


too, with such energy and presence of mind that she 


astonished if she did not convince her judges. ‘The 
stool having been removed, the. cardinal was sum- 
moned, and made his appearance dressed in violet, 
which is mourning for cardinals. He was sadly 
frightened at first, but recovering himself, spoke for 
halfan hour, “with abundance of feeling, emphasis 
and dignity.’ When he withdrew, those on the 
bench got up, which was a peculiar mark of distinc- 
tion. Mademoiselle d’Oliva was afterward sum- 
moned, and here is a warning to those ladies who 








yearn to do jury duty. The usher of the court came 
to say that as Mademoiselle d’Oliva was aware she 
should be obliged to be separated from her infant for 
some hours,she was at that instant engaged in suckling 
it, and prayed the court to grant her a moment’s delay. 
“The voice of law was silent before that of nature, 
and it was agreed that she should be waited for.’ 
Villette, who had been taken at Geneva, was sum- 
moned, and having no excuse for delay like made- 
moiselle, came promptly. Altogether things did not 
look well for the countess, 

The cause lasted almost as long as a will case in 
New York. At length, after more than a year of pro- 
ceedings and delays, the judges met for decision, ata 
quarter before six in the morning. They were sixty- 
two in number, but were reduced to forty-nine by 
the retiring of the ecclesiastical counselors, on account 
of its being a question involving corporeal punish- 
ment. At two o'clock they left off to dine, a table 
having been prepared with forty covers in the hall of 
St. Louis. The greater part dined without sitting 
down, and they re-assembled at half past three. At 
nine in the evening the decision was announced. 
The instrument in question, with the queen’s ap- 
proval, was pronounced a forgery. Lamotte, being 
in contumacy, was sentenced to the galleys for life- 
The countess to be whipped, branded on the two 
shoulders with the letter V (voleuse), and shut up in 
U Hopital for life; Villette banished. D’Oliva dis- 
charged — on account of the “‘ voice of nature,” proba- 
bly. Cagliostro acquitted. The cardinal acquitted, 
by a majority of three voices. 

Villette, in accordance with his sentence, was 
brought from the prison, by the hangman, with a 
halter about his neck, to one of the gates of the city, 
where his sentence was read; after which, according 
to an ancient custom, a loaf of bread was presented to 
him by the executioner, who then pointed out his 
way to the country, and with great solemnity, turning 
the culprit’s back upon Paris, gave him a smart kick, 
and bade him never return, The countess’ punish- 
ment was more tragical. On the announcement of her 
sentence, which, according to custom, was instantly 
before execution, and early in the morning, she threw 
herself upon the ground and shrieked in rage and des- 
pair. The executioner then dragged her out, but before 
she could be reduced to submission she bit a piece 
out of hisarm, At length, in the midst of her terrific 
struggling and mad rage, the sentence was executed 
to the letter. Although covered with guilt, of course 
she objected to being lettered. She was then com- 
mitted to prison, whence, after the lapse of a year, 
she escaped by the connivance of her jailers, and fled 
to London, where she fell froin a three-story window 
in a carousal, as some say, or from a roof, while flying 
from the officers of justice, as others say; at all 
events, it was the end of her troubles. She was the 
last woman publicly whipped by judicial decree in 
France. 

The judgment and execution were popularly re- 
garded as a triumph over the court, and as a censure 
upon the queen. The acquittal of the cardinal was 
the cause of great vexation to the king and queen, 
while the public whipping of the countess was con- 
strued as in contempt of royalty, and an expression 
of yenomous feeling toward them. The whole affair 
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did much toward bringing crowned heads in general, 
and Louis and Marie Antoniette in particular, into 
contempt and aversion. The permitting the countess 
te escape was an additional blunder on the part of the 
court, and the taste of royal blood got by the mob in 
the affair was the prologue to the Lorrors of the revo- 
lution. 

Interesting as the affair is to the historian, it is 
hardly less so to the lawyer. Three theories have 
been suggested to explain it. First, that the queen 
was really in league with the countess, to obtain the 
necklace at the expense of the cardinal ; second, that 
the countess and the cardinal conspired against the 
queen and Boehmer; third, that the cardinal and 
queen were innocent, the countess making a dupe of 
the latter. The first was the people’s theory contem- 
poraneously ; the second was the court’s theory; the 
last is probably the truth, and is now generally 
received, as the most consistent with probability and 
the character of the persons involved. 

IRVING BROWNE. 


———- eee —-— 


CURRENT TOPICS. 

New York ought to be considered the paradise of 
married women. It is evident that a good deal of legis- 
lation needs to be done to put women on as unfavor- 
able a footing as men in the courts of this state. Our 
attention has been drawn to two decisions reported in 
57th Barbour. In the one, Tait v. Culbertson, it was 
held that an action now lies, as formerly, at common 
law, against husband and wife jointly, for a libel writ- 
ten and published by the wife alone. So our fair 
friends of The Revolution can write and publish at 
their own sweet wills, confident that their husbands— 
i. e, those who have husbands—are liable for the 
damage. In the other case, Knowing v. Manley, it 
was decided, that when government bonds, deposited 
with defendants by plaintiff, with express instruc- 
tions not to deliver them to any person except upon 
his written order, were subsequently fraudulently 
obtained from them by the plaintiff's wife, by means 
of a forged order, purporting to be signed by him, the 
plaintiff, being legally responsible for the fraud of his 
wife, could not recover from the defendants the value 
of the bonds. ‘“‘ Whither are we drifting ?” 


Some amendment to the code seems necessary to 
prevent “ snap executions ’’ on special or general term 
decisions, from which appeals shall be taken on 
security given as required by law. As the law stands, 
the successful party, the moment his judgment is 
entered, may issue his execution and levy on personal 
property, and although the defeated party may appeal 
and give security, yet the sheriff will hold his lien. 
In many cases this operates very harshly. A store 
of goods, for instance, may be held by the sheriff 
pending an appeal to the court of appeals, and the 
judgment by virtue of which it is held may be set 
aside by the court. Some provision ought to be made 
forbidding the issuing of execution for so many days 
or hours; or that, on the perfecting of the appeal, the 
property levied on shall be restored and the lien dis- 
charged, the sheriff's fees, in case of affirmance, form- 
ing part of the new recovery; or that no execution 





shall issue, if after decision and before judgment an 
undertaking shall be given, followed by the perfect- 
ing of the appeal. Provision for the like point, in 
ease of real estate, is made in section 282 of the code, 
and there is no reason why a similar rule should not 
be enacted for personal property. Perhaps it should 
be left to the discretion of the court, as in cases of real 
estate, to be granted unless some special reason 
to the contrary appears, 


In a late number of the Law Times, we find the fol- 
lowing curious paragraph : 

American institutions have had many critics, but few 
keener, perhaps, than a gentleman well known to most 
of our readers, law students more especially — Dr. Rollit, 
of Hull. Herecently delivered in that town an exhaust- 
ive lecture on this subject, and dealt unsparingly with 
the law and its administrators. He said that the law 
courts are distinguished by the entire absence of judicial 
and forensic costume; and an absence of dignity on the 
part of the judges, the peculiarities of whom he humor- 
ously described: ‘“* The worst feature of the courts is the 
contrast between the teaching and practice of the law, 
The law is excellently codified, but wretchedly adminis- 


tered; the majority of the judges are notoriously cor- | 


rupt; the bar is of low character; the police are the 
protectors of criminals; justice is not certain; while life 
is not secure; reputation is assailed with impunity. 
Retired judges lament the degradation of the bench and 
the profession.’”’? We hope, on some future occasion, to 
be able to place Dr. Rollit’s views on American law and 
lawyers in an extended form before the profession. 
Althongh “American institutions’? may have had 
no “keener” critics than Dr. Rollit, they have had 
more truthful ones, if we may judge from the above 
extract. We would very respectfully suggest to our 
able contemporary that the doctor’s “‘ views on Amer- 
ican law and lawyers” can hardly be worth printing, 


A novel and interesting question arose in the recent 
trial of Rulloff at Binghamton, as to the admissibility 
in evidence of photographs. The following extract 
from the opinion of Mr. Justice Potter, delivered on 
the decision of the case at General Term, sufficiently 
presents the question and the holding of the court. 


The next exception is to the ruling of the judge to the 
offer of identification of the two burglars who were 
drowned, in attempting to cross the river, by photo- 
graphs taken of them after death, and by witnesses who 
had known them in life. The objections were put in the 
following form : 

First. That it is premature. 

Second, It is immaterial, irretevant and incompetent. 

Third. That the likeness is a substitution of one fact 
for another, and not allowable in criminal practice. 

Fourth. That the witness would not be speaking from 
facts which have fallen directly under his own observa- 
tion. 

Fifth. That his testimony would be mere matter of 
opinion; and that these photographs were not taken till 
after these bodies had lain in the water two days anda 
night, and not until the next day following the time they 
were taken out of the water and had become swollen, 
bloated and disfigured. 

The court admitted the evidence and the prisoner’s 
counsel excepted. 

At a later stage of the trial, the artist who took their 
photographs was examined as to the taking of these pho- 
tographs, and his testimony was ojected to on the same 
grounds as above, it was admitted by the court, and the 
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defendant's counsel excepted. He testified to the correct- 
ness of his instrument and to the correctness of the like- 
ness taken in this case. 

No authority was cited to show this to be error, or upon 
the other side to sustain the rulings; nor in my opinion 
does it require any. It is the every day practice to use 
the discoveries in science to aid in the investigation of 
truth. As well might we deny the use of the compass 
to the surveyor or the mariner; the mirror to the truth- 
ful reflection of images; or spectacles to aid the failing 
sight, as to deny, in this day of advanced science, the 
correctness in greater or less degree depending upon the 
perfection of the machine and the skillful admission of 
light to the photographic instrument, its power to pro- 
duce likenesses; and upon the principle, also, that a 
sworn copy can be proved when an original is lost or 
cannot be produced, this evidence was admissible. 


In a communication which we print elsewhere, a 
correspondent undertakes to point out an error on our 
part in saying that the case of Burtis v. Thompson 
“has been somewhat rudely shaken” by the case of 
Frost v. Knight. The writer bases his argument 
entirely on the view of the former case, taken by Mr. 
Justice Ingalls, in his opinion, to wit: that the refusal 
being within the period when the contract was to have 
been consummated, was a sufficient breach to sustain 
an action. Supposing that view to be the correct one, 
and the opinion of Mr. Justice Ingalls to have been 
the opinion of the court, our correspondent is correct. 
But if he will do us the honor to again look at the 
article which he criticises, ante, p. 114, he will find 
that we there expressly assumed the opinion of Mr. 
Justice Grover to have been the opinion of the court. 
At the trial of the case the court charged the jury, 
“tha. the absolute refusal of the defendant to marry 
the plaintiff gave her the right to sue at once,’ and 
the defendant’s exception to this part of the charge, 
raised, to our thinking, precisely the question passed 
upon by Mr. Justice Grover, to wit: whether one 
who contracts to marry at a future day, and, before 
that day arrives, refuses to perform the contract at 
any time, is instantly liable to an action for a breach 
thereof. If this be so it seems impossible to distin- 
guish the case on principle from that of Frost v. 
Knight. The only conceivable distinction is that the 
measure of damage would be more difficult to deter- 
mine in the one case than in the other. In actions for 
breach of promise to marry, the plaintiff’s damage 
must depend, in a great measure, upon the age, health, 
character, fortune and social position of the defendant. 
Where the action is brought, asin Burtis v. Thompson, 
but alittle while before the time appointed for the 
fulfillment of the contract, the damage may be more 
reasonably measured according to the present status 
of the defendant, than where, as in the case of Frost v. 
Knight, the time for the performance of the contract 
may not arrive for years. But even this distinction 
has nothing in it, since it is as possible for a defend- 
ant to lose his health, character, fortune and social 
position in a week or a month, as in years, As 
to the general merits of the question, we appre- 
hend that it would be difficult to assign any intel- 
ligible reason for the doctrine laid down by Mr. 
Justice Grover in Burtis v. Thompson, and by Lord 
Campbell in Hochster v. De La Tour, to the effect 
that a plaintiff may sue for a breach of a contract 


VoL. 3 





before the time for performing it has arrived. The 
plaintiff loses nothing until a breach has in fact 
taken place, and the damages are, therefore, merely 
guess work, while the defendant is deprived of his 


locus peenitentia. 
———-—-e 


DIGEST OF RECENT AMERICAN DECISIONS.* 
FROM THE AMERICAN REPORTS— VOL. I. 


FLOATING LOGS. 

The owner of property which, without his fault or 
negligence, is carried by high water down a stream, and 
deposited upon the lands of another, will not be liable 
for any damage occasioned by it, unless he reclaim it, in 
which event he must make good the damages done. Shel- 
don v. Sherman. 


FORECLOSURE. See Dower, 1, 2. 
FORGERY. 
The detachment of a written condition, made at the 
same time and upon the same paper, from a promissory 


note, if altering its character, and done fraudulently, is 
forgery. State v. Stratton. 


FORWARDER. See Common Carrier. 


FRANCHISE. See Ferry. 
FRAUD. See Deed; Statute of Frauds, 
GIFT. See Will, 2, 3. 
GOOD-WILL. See Partnership, 2, 3. 
GUARDIAN. See Insane Person, 
HAZARDOUS. See Insurance, 1. 
HEIR. See Will, 1. 


HIGHWAY. 


1. Mere slipperiness, arising from a smooth surface of 
snow and ice on a sidewalk, is not such a defect or want 
of repair as will render a city liable in damages for inju 
ries sustained from a fall thereon. Cook vy. City of Mil- 
waukee, 

2. Where the gutters in a street are insufficient to carry 
off an unusually large quantity of water accumulated by 
artificial means, and the water overflows upon the walk 
and renders it slippery, the city will not be liable for 
injuries sustained thereby, unless it should appear that 
it was guilty of some subsequent negligence or default in 
not repairing the sidewalk thus rendered dangerous; or 
unless it be shown that the gutter was in such condition 
that the dangerous consequences to be apprehended from 
an overflow of the water were apparent. Ib, 

3. In an action against a city to recover damages for an 
injury sustained from a defect in the highway, it must be 
shown that the public authorities had notice of the de- 
fect, or that it was of such a nature, and had existed for 
such a length of time, that knowledge on their part 
must be presumed. Goodnough v. City of Oshkosh. 


HOMICIDE. See Criminal Law, 4. 5, 6. 
HUSBAND AND WIFE. See Dower, 1, 2. 


INDORSEE. See Promissory Note, 6. 


INDORSEMENT. See Promissory Note, 1, 


INNKEEPER. 

1, An innkeeper’s liability arises from the nature of 
his employment. He is bound to take all possible care 
of the goods of his guests intruste’ to him or his serv- 
ants. Houser v. Tully. 





* Our attention has been called to a typographical ay * ia our 
“ Digest of Recent American Decisions” for last wee in page 
pool ae 8 a ppttem, first column, strike out “ seaent and 

presum 
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2. Where a guestdeposits money, on the credit of the 
inn, with a person acting as bar-keeper, the inkeeper is 
liable for its loss, and whether the deposit was made on 
such credit is a question forthe jury. Ib. 


INSANE PERSON. 


The guardian of an insane person is a substitute for his 
ward, with reference to all his interests, and has the right 
to change his domicile and to fix the locality of his per- 
son. Anderson v. Estate of Anderson. 


See Contract, 10. 


INSOLVENT LAW. 


1. Where a contract is made between twocitizens of the 
same state, witlin the state, and one of them afterward 
removes therefrom and becomes a citizen of another 
state, and the other then obtains a discharge under the 
provisions of an insolvent law of the state where the 
contract was made, which was enacted and in force 
before the date of the contract, such discharge is a bar to 
asuit upon the contract. Stoddard v. Harrington, 

2. A non-resident and non-assenting creditor is not 
bound by the debtor’s discharge under state insolvent 
laws, no matter where the debt originated or was made 
payable. The citizenship of the parties governs, and not 
the place where the contract was made or was to be per- 
formed. /Jiawley v. Hunt. 

8. The discharge of the defendant, under the insolvent 
laws of New York, will not bar a suit upon judgments 
recovered against him in the state of New York, and, 
previous to his aplication for discharge, assigned to a 
citizen of Iowa. Ib. 

INSURANCE. 

1. An insurance policy, containing clauses which forbid 
the keeping by the insured upon his premises of * hazard- 
ous”’ articles, but which has indorsed upon it by the 
company permission “to keep one barrel of benzine or 
turpentine in tin cans,” isnot violated by the introduction 
of a barrel of penzine in a wooden barrel upon the prem- 
ises, for the purpose of immediately emptying the same 
intoatincan. Maryland Fire Ins. Co. v. Whiteford. 

2. A policy of insurance against all marine risks is just 
as binding and effectual as if the risks are specified in 
detail. Parkhurst v. Gloucester Mutual Fishing Ins. Co. 

8. Those risks include barratry of the master and mari- 
ners; and it is immaterial that the assured was the owner 
of the vessel and appointed the master and mariners. Ib, 

4. An express warranty in a policy of insurance isa 
condition precedent, the burden of proving performance 
of which rests upon the insured. MeLoon v. Commercial 
Mutual Insurance Co. 

5. A warranty “that the vessel be commanded bya 
captain holding a certificate from the American Ship- 
masters’ Association,’ meaus a valid and subsisting cer- 
tificate. Ib. 

6. The mortgagee of a vessel has an insurable interest, 
distinct from that of the owner, and can recover upon an 
insurance against barratry of the master, “unless the 
insured is owner of the vessel,” even where the loss 
occurs by reason of such barratry. Clark v. Washinyton 
Insurance Co. 

7. In an action upon a policy of insurance against acci- 
dent, the question whether or not the injured party was 
guilty of negligence contributing to the accident, does 
not arise. Schneider vy. The Provident Life Insurance Co. 

8. Where the plaintiff was killed, while attempting to 
get upon a train of cars in slow motion, — Held, that it 
was not such wanton exposure as would excuse the com- 
pany from liability under a provision in the policy that 
the company should not be liable for any injury happen- 
ing to the assured by reason of his “ willfully and wan- 
tonly exposing himself to unnecessary danger or peril.” 
Tb. 


9. Local agents of foreign insurance companies, ap- 
pointed by a general agent located without the state, are 





to be considered general agents, and corporations repre- 
sented by them are bound by their acts which are within 
the scope of the general authority they possess, though 
in violation of limitation upon that authority not brought 
home to knowledge of party dealing with them, Miller 
v. Phoenix Insurance Co. 

10. A judgment is a general and not a specific lien, and 
the judgment creditor has no insurable interest in specific 
property of his debtor. Grevemeyer v. Southern Mutual 
Fire Insurance Co, 


INTEREST. See Partnership, 1. 
INTERNATIONAL LAW. 


1. The act of congress (1861, ch. 3, 25), concerning com- 
mercial intercourse with states in insurrection, and the 
proclamations of the president thereunder, do not extend 
to agreements made in those states, between persons 
being there, for the leasing of real estate therein. the pay. 
ment of rent there, out of the products of the land, or the 
delivery of and payment for personal property already 
upon the demised premises, to be used thereon. Kershaw 
v. Kelsey. 

2. The subsequent unlawful forwarding of cotton raised 
on the land by the defendant’s son does not affect the 
validity of the agreements contained in the lease. Ib. 


INTERSTATE TRAFFIC. See Constitutional Law, 1, 2, 3, 
INTOXICATING LIQUOR. See Jury. 


JURY. 

The drinking of intoxicating liquors by jurors after 
they have retired to consider their verdict is such mis- 
conduct as will cause the verdict to be set aside. Ryan 
v. Harrow. 

LANDLORD AND TENANT. See Lessor and Lessee, 


LAW OF NATIONS. See International Law. 
LEASE. See Lessor and Lessee. 


LESSOR AND LESSEE, 


1. Where a lessor and lessee of lands covenanted in the 
lease that, at the expiration of the term, the value of the 
buildings erected on the premises by the lessee should be 
appraised by appraisers and paid by the lessor, — Held, 
that the right of the lessee to recover for the value of the 
buildings was not entirely dependent upon the making 
of the appraisement, but that, nevertheless, he was bound 
to do all that was reasonably in his power to procure the 
stipulated appraisement; also, that, in case the apprais- 
ers first selected failed to agree, the lessee must use all 
reasonable efforts in order to secure other appraisers; 
and that whether he has done so is a question for the 
jury. Hood v. Hartshorn. 

2. A covenant for quiet enjoyment is implied in every 
mutual contract for the leasing and demise of land, by 
whatever form of words the agreement is made. Macky. 
Patehin. 

3. The measure of damage for a breach of covenant for 
quiet enjoyment is the value of the unexpired term of 
the lease at the time of the eviction, over and above the 
rent reserved by the terms of the lease, Ib. 


LEGISLATIVE POWER. 

When necessary to insure the public safety, the legis- 
lature may, under the police power vested in it, authorize 
municipal authorities to summarily destroy property 
without legal process or previous notice to the owner 
Blair v. Forehand, 

See Constitutional Law, 4, 6, 16. 


LIBEL, See Slander. 


LIEN, 


State laws giving a lien on vessels for labor performed 
and materials furnished in their construction are constl- 
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tutional, and the enforcement of such liens belong to the 
state tribunals. Josier v. Vhe Richard Busteed, 


See Railroad Company, 1. 
LIEN FOR FREIGHT. See Common Currier, 12. 


MALICIOUS PROSECUTION. 


Where a civil suit is commenced and prosecuted mali- 
ciously and without reasonable or probable cause, and is 
terminated in favor of the defendant, the plaintiff in such 
suit is liable to the defendant in an action for the dam- 
ages sustained by him in the defense of that original suit, 
in excess of taxable costs obtained by him; and, to main- 
tain an action to recover such damages, it is not material 
whether the malicious suit was commenced by process 
of attachment or by sammons only. Closson vy. Staples. 


MARRIAGE. See Breach of Promise ; Divorce ; Post-nuptial 
Contract. 


MARRIED WOMEN. 


Where a married woman, possessed of separate real 
estate, indorsed notes as surety for her husband, without 
consideration and without benefit to her separate estate, 
which indorsement purported, in terms, to charge her 
separate estate with payment, — Held, 1. That such in- 
dorsement was 4 sufficient charge upon her separate 
estate. 2. That an action on such indorsements, the com- 
plaint in which sets forth, in addition to the ordinary 
allegations, the coverture of the defendant, a separate 
estate in her, and her intent to charge such estate, is 
maintainable, 3, That an ordinary pecuniary judgment 
in such action, as upon a personal contract, is proper. 
In order to make the indorsement of a married Woman a 
charge upon her separate estate, all that is necessary is 
her declaration in the contract of indorsement or instru- 
ment creating the charge of her intent so to charge her 
separate estate. The charge need not be in such form as 
to create a specific lien. The Corn Exchange Insurance Co. 
v. Babcock, 


MASTER AND SERVANT. See Warehousemen. 


MEASURE OF DAMAGE. See Lessor and Lessee, 3; Telegraph 
Company, 6. 


MERGER. See Mortgage, 3. 


MILL OWNER. See Riparian Rights. 


MISTAKE. 


Where money is paid by a party under the belief that 
facts are different from what they actually are, and the 
party is not in truth bound to pay the money, he is enti- 
tled to have the same refunded, if duly diligent in giving 
notice of the mistake. Cilizens’ Bank of Baltimore v. 
Graffin. 

See Contract, 3. 


MORTGAGE. 


1, A mortgage upon several lots is acommon burden, 
and if the mortgagee, with knowledge that the mortgagor 
has aliened a portion of the lots, releases one of the other 
mortgaged lots, he thereby discharges the aliened lots to 
the extent of the pro rata value of the portion released. 
Taylor v. Short. 

2. But if the mortgagee could show that the mortgage 
was no lien on the released part, and that the owners of 
the other portion sustained no injury by such release, it 
would be otherwise. Ib. 

3. J. M. gave a mortgage on real-estate to M. M., who, on 
the same day, duly assizned it to plaintiff. Subsequently, 
and after maturity of the mortgage, J. M. conveyed in fee 
the same premises to M. M.,the mortgagee. M. M. there- 
after conveyed the premises tothe defendant. The mort- 
gage was duly recorded soon after its date. The assign- 
ment and the deed from J. M. to M. M. were not recorded 
untilafter the date of the conveyance to the defendant. 
Nor was the assignment recorded until after defendant’s 





deed. In an action to foreclose the mortgage, — Held, 
1, That the conveyance of the mortgaged premises to the 
mortgagee did not merge the mortgage. 2. That the 
defendant was not entitled to protection as a bona fide 
purchaser, without notice of the assignment. 38, That the 
lien of the plaintiff’s mortgage was not invalidated by 
reason of his neglect to have the assignment recorded 
until after the recording of the deed to the defendant. 
Purdy v. Huntington. 


See Insurance, 6; Railroad Company, 1. 
MUNICIPAL CORPORATION. See Highway. 


NATIONAL BANK, 


The owner of shares of the stock in a national bank 
should be taxed therefor in the city or town where he 
resides, and not in the city or town where the bank is 
located. Olapp v. City of Burlington. 


NEGLIGENCE, 


A balance wheel, already made and in hand, having 
defects which weakened it, was sold by the defendant to 
a person who bought it for his own use, The defects in 
the wheel were pointed out to the purchaser, and fully 
understood by him. The wheel was used by the buyer 
for some years, and was then taken into the possession 
of the plaintiff’s intestate, who used it for his own pur- 
poses. While so in use, it flew apart by reason of its 
original defects, and the plaintiff’s intestate was killed. 
Held, that the seller was not guilty of such negligence as 
would make him liable in an action for causing the death 
of the plaintiff’s intestate. Loop v. Litchfield. 


See Common Carrier, 7, 8,16; Insurance,7,8; Proximate and 
Remote Cause ; Telegraph Company, 1,8; Warehousemen, 


NEGOTIABLE INSTRUMENT. See Stock Certificate. 


NON COMPOS MENTIS. See Contract, 10. 


OFFICE. See Tenure of Office. 


OFFICIAL BOND. 


Where a person holds the same office for two successive 
terms, the sureties on his official bond for the second 
term are liable only for moneys actually in his hands at 
the time of his execution of the bond, or received by him 
subsequently thereto; but they are not liable for moneys 
reported by him at the end of the first term, as in his 
hands, but which, in fact, he had converted to his own 
use. Vivian v. Otis. 


PARTNER, See Partnership. 


PARTNERSHIP. 


1. In the settlement of partnership accounts between 
partners there is no general rule as to interest, but the 
allowance or refusal thereof depends upon the circum- 
stances of each case. Gyger’s Appeal. 

2. A partner who is appointed by a firm to settle up the 
business of the firm after dissolution, and who continues 
the business of the firm upon his own account, is not 
liable to account to the firm for the value of the * good- 
will” thereof. Ib. 

8. Exclusive right in the business and sole ownership 
of it as against others are the criteria of property in good- 
will, Ib. 

4. A partner has no authority to bind his firm by an 
instrument under seal, even where the seal is not essen- 
tial to the validity of the instrument. Schmertz v. Shreeve. 

5. But where the contract is independent of the instru- 
ment, and has been executed on behalf of the firm, the 
making for the purposes of evidence of an instrument, 
under seal, by a partner, will not vitiate such contract. Ib. 

PART PAYMENT. See Principal and Surety. 
PARTY-WALL. See Contract, 7, 8. 


PAYMENT. See Contract, 4; Mistake; Principal and Agent, 3, 
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PASSENGER CARRIERS, See Baggage ; Common Carrier. 


PLEDGE. See Trustee, 2, 3, 4. 


POST-NUPTIAL CONTRACT. 


Where there is a marriage between parties in a foreign 
country, anda post-nuptial contract entered into respect- 
lag their property, which contract applies in terms or 
intent only to present property, and there is a change of 
domicile, tue law of the actual domicile will govern the 
rights of the parties as to all future acquisitions. Fuss v. 
Fuss. 

PRINCIPAL AND AGENT. 

1, The general rule that notices to an agent is notice to 
the principal is subject to the limitation that the notice 
must be to the agent when acting within the scope of his 
agency, and must relate to the business in which he is 
engaged by authority of his principal. Congar v. The Chi- 
eago, ele , Railroad Co. 

2. To make the declaration of an agent binding upon 
his principal, it must be within the scope of the agency, 
and constitute part of the res geste. Sweetland vy. Illinois, 
ete., Telegraph Co, “ 

3. M., a resident of Virginia, held a policy of life insur- 
ance issued by the defendant, a foreign corporation, hav- 
ing a general agency and a sub-board of directors in New 
York, and paid his premiums regularly to an agentin 
Richmond, appointed by the New York agency. After 
the commencement of the war, arising from the rebellion 
of the southern states, the agent in Richmond received 
the premiums in confederate money, but made no return 
to the general agents in New York. Prior to the death 
of M., the defendants took no steps to revoke the author- 
ity of the Richmond agent. Held, in an action on the 
policy, that, the defendant being a foreign corporation, 
the war did not operate as a suspension of the authority 
of their agent in Richmond. Held, aiso, that the receipt 
by the agent of confederate money in payment of the 
premiums constituted a valid payment, and was binding 
on the company. Robinson v. International Life Assurance 
Society. 

PRINCIPAL AND SURETY. 

1. While a creditor cannot release or compound with 
the prinvipal debtor without discharging the surety, 
before a surety can be exonerated from his responsibility 
upon the ground that there has been an unauthorized 
indulgence given or composition made with the princi- 
pal debtor, it must be shown that it has been effected by 
express agreement, founded upon a valid consideration, 
and legally binding on the creditor. Oberndorf v. Union 
Bank of Baltimore. 

2. Part payment of the amount due will not discharge 
the surety, even where it is agreed that such part pay- 
ment shall have that effect. Where a party is bound to 
pay a certain sum, there is no consideration in contem- 
plation of law for a promise that a less sum shall! be 
received in satisfaction. Ib. 


PRIVATE ROAD. See Eminent Domain. 
PROBATE. See Will, 4. 


PROMISSORY NOTE. 


1. Where a promissory note, payable to the order of a 
person, is transferred by him before maturity, but not 
indorsed until after maturity, such indorsement does not 
relate back to the time of the transfer, but the transferee 
holds the note subject to all the equities between the 
original parties. Lancaster National Bank v. Taylor. 

2. A judgment against an indorser upon a note held as 
collateral security for such indorser’s individual note, 
and settlement of claim against indorser upon such judg- 
ment, the judgment being thereupon assigned to the 
indorser, will not bar a recovery against him upon the 
individual note. Burnheimer v. Hart. 





8. The rule that a promissory note, payable on demand, 
with interest, is a continuing security, does not apply 
between holder and maker. Herrick v. Woolverton, 

4. Therefore, a note, payable on demand, with interest, 
transferred nearly three months after date, is past due 
when transferred, and subject to all the defenses that 
would have been available if the suit had been by the 
original payee. Ib, 

5. A. executed and delivered to plaintiff his promissory 
note, in which no time of payment was specified, at the 
same time agreeing to procure M, to sign the note as 
surety, if at any time the plaintiff should desire it. The 
plaintiff accepted the note upon this agreement. A few 
months after, the plaintiff desired the additional security, 
and A. procured M, to sign the note, and returned it to 
plaintiff. No new consideration then passed between 
any of the parties. Held, Lott and Sutherland, JJ., dis- 
sentiente, that M. was liable as surety on the note, 
Me Naught v. MeClaughry. 

6. A party will be protected as holder of negotiable 
paper, although fraudulently transferred, when he has 
received it before maturity, without notice of the fraud 
and in good faith, and parted with something of value for 
it at the time of its transfer. The Park Bank v. Watson, 

7. The defendant was the maker of accommodation 
notes for the benefit of W., and to be used by W. fora 
specific purpose. Instead of using them for that purpose, 
W. lodged the notes with the plaintiff as collateral secu- 
rity for a previous debt not yet due, and in lieu of other 
collateral notes then past due and protested. Held, that 
the plaintiff was a bona fide holder for value and entitled 
to recover. Ib. 

See Forgery ; Married Women; Protest, 


PROTEST. 


1. A protest of a notary is prima facie evidence of the 
truth of its statements, and, when exclusively relied on 
to prove the necessary facts, must contain suflicient 
averments that every thing requisite has been done to 
authorize the demand upon the indorser. People’s Bank 
v. Brooke. 

2. When the protest merely states that the note was 
presented for payment, but does not say where, the state- 
ment is insufficient to charge the indorser, Ib. 


PROXIMATE AND REMOTE CAUSE, 


A warehouse, situated near the railroad track, was set 
on fire by sparks from one of plaintiffs’ locomotives. 
The burning warehouse communicated fire to defendant's 
hotel (situated thirty-nine feet distant), whereby 1t was 
consumed. Held, that the plaintiffs were not liable for 
the destruction of the hotel, or property therein, by rea- 
son of the injury being too remote. Pennsylvania Rail- 
road v. Kerr. 


RAILROADS. See Constitutional Law, 4, 25. 
RAILROAD COMPANY. 


1. Where a railroad company, in pursuance of a power 
in its charter to borrow money and to execute the 
required securities therefor, executed a mortgage on its 
road, etc., and on “all future right thereto and interest 
therein to be acquired,’ — Held, that such mortgage wasa 
valid lien on all lands over which the road was at the 
time located, though the title thereto or right of way was 
not acquired until subsequently; and that it was prior to 
the lien of the vendor of such right of way for the pur- 
chase-money. Pierce v. Milwaukee, etc., Railroad Co 

2. Where a land owner agrees with a railroad company 
upon the compensation to be made for lands over which 
the road is laid, and permits the company to take posses- 
sion of the land and construct their road thereon, it is too 
late for Lim to take advantage of the omission of the 
company to record the survey, as required by its charter. 
Troy and Boston Railroad Co. v. Potter. 

3. The owner of the land adjoining a railroad, and from 
whom the land was taken for the construction and use of 
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the road, under the power conferred by the charter, has 
no right to enter upon the land after it is so taken, and 
while it is being so used, and cut and take therefrom 
the herbage and other products of the soil growing 
thereon. Ib. 

4. The obligation upon railroad companies to build a 
fence along their road only extends to the owner or right- 
ful occupier of the adjoining fields, and not to mere trcs- 
passers there. Bemis v. Connecticut, etc., Railroad Co, 

5. In an action against a railroad company, in favor of 
the owner of an animal killed, while unlawfully on the 
track, by a train of cars running at the usual rate of 
speed, the mere fact that the speed of the train was not 
checked while approaching the animal does not tend to 
show want of ordinary care. Nor does the mere fact that 
the engineer did not discover the animal until the engine 
was close to it show want of such care. Ib. 

6. In such case, the first duty of the company and its 
servants is, to provide for the safety of the passengers 
and property on the train. Its next care may be for the 
safety of its own property; and, lastly, it must exercise 
such a degree of care as is consistent with the prior 
objects, to avoid injury to the trespasser. Ib, 

See Common Carrier. 
REBELLION. See International Law. 
RECEIPT. See Common Carrier, 6. 
RECOGNIZANCE. 

1, Where a recognizance for the appearance of a princi- 
pal is joint, and not several, the failure of the principal 
to appear is a breach of the condition, and it is not neces- 
sary to call upon the bail to produce the body of such 
principal. Mishler v. Commonwealth, 

2. Where the recognizance has been forfeited by a 
breach of its condition the forfeiture is not rendered 
invalid by a subsequent respite of the recognizance, Ib. 

3. Where the condition of the recognizance is, that a 
prisoner shall appear and not depart the court without 
leave, the mere appearance of the prisoner, and the 
departure without leave, does not release the surety. It 
is at all times in the discretion of the court, at any stage 
of acriminal trial, to call the defendant and forfeit his 
recognizance. Ib. 

REFERENCE. 

]. Courts of equity have a general jurisdiction where 
there are mutual accounts, and also where the accounts 
are on one side, but a discovery is sought, and is material 
to the relief. But, where the accounts are all on oneside, 
and mere set-offs on the other, and no discovery is sought 
or required, courts of equity have not jurisdiction. 
MeMartin v. Bingham. 

2. Fourteen items, under eight different heads, and two 
credits, the account being all on one side, and no dis- 
covery sought, and the defenses being denial, payment 
and the statute of limitation, will not deprive the parties 
of a right to a jury trial. Ib. 


RELEASE. See Mortgage, 1, 2. 


REPLEVIN. See Common Carrier, 12. 


RIPARIAN RIGHTS, 


A mill owner has the right, in a reasonable manner, to 
discharge the waste from his mill, such as sawdust, shav- 
ings, ete., into the stream, in the ordinary course of using 
such mill; but he has not the right, wantonly and need- 
lessly, and out of the ordinary course in such cases, and 
not in the service of his substantial interest and benefit 
in the use of his mill in a reasonable manner, to throw 
such waste, or permit it to go into the stream, to the 
injury of inferior heritors. Jucobs v. Allard. 


SALE AND DELIVERY. 


1, The plaintiffs purchased of defendants a quantity of 
corn, parcel of a specified cargo, then stored in a ware- 





house, paid the price therefor, and received a receipted 
bill of sale. The defendants thereupon drew an order 
upon the superintendent of the warehouse for delivery 
to plaintiffs of the quantity of corn from the specified 
cargo, and the superintendent, on receipt of the order, 
gave defendants his order for the delivery of said corn to 
plaintiffs, which order was delivered to plaintiffs. A few 
hours after, and before the presentation of said order, the 
warehouse was destroyed by fire, and with it the grain. 
Held, in an action to recover back the price paid, that the 
sale and delivery were consummated, and the loss, there- 
fore, on the plaintiffs. Russell v. Carrington, 

2. Upon a sale of a specified quantity of grain, its sepa- 
ration from a mass, undistinguishable in quality or value 
in which it is included, is not necessary to pass the title, 
when the intention to do so is otherwise clearly mani- 
fested. Ib. 

SALE OF LAND. 


1, Parol evidence is not admissible to prove a warranty 
of the quantity of land conveyed by deed. Cabot v. 
Christie. 

2. Where a vendor of land, with intent to induce the 
sale, makes representations as to the quantity, as of his 
own knowledge, and the vendee is thereby induced to pur- 
chase, the vendor is liable for any damage which the 
vendee may sustain by reason of a deficiency in the 
quantity as represented, although such representations 
are believed to be true by the vendor when made. Ib. 


See Contract, 8; Mortgage, 3 


SEAL, See Partnership, 4. 


SEALED INSTRUMENT. 


1. Under the statute of Iowa, the want of consideration 
in a sealed instrument may be inquired into, and this 
does not except instrumepts made in other states. Wil- 
liams v. Haynes. 

2. This statute affects all sealed contracts made after its 
passage. It relates to the remedy, and does not impair 
the obligation of the contract, within the meaning of the 
adjudications of the United States supreme court, Ib. 


SENTENCE. See Criminal Law, 1. 
SERVANT. See Innkeeper. 


SETTLEMENT. 


1. The settlement of the parents determines the settle- 
ment of an unemancipated child, and, where the head of 
the family changes his settlement, that of his children 
changes with him. This is the case when, upon death of 
the father, the mother becomes head of the family. Bur- 
rell Township v. Pittsburg, ete. 

2. N. W., the widowed mother of A. K. W., removed 
from the township of Burrell, where she had a settle- 
ment, to Pittsburg. She there leased a house, and resided 
in it until her death. In the meantime A, K. W. became 
deranged, and after the death of his mother becamea pau- 
per. Held, that by the act of the mother changing her set- 
tlement, that of A. K. W. was also changed, and that 
Burrell township was not liable for the support of the 
pauper. Ib, 

8. Although the father and mother stand upon a differ- 
ent footing as to their children, in relation to private 
parties, in regard to the public, their standing is the 
same. Ib. 

SIDEWALK. See Highway. 


SLANDER. 


It is a question for the jury to determine whether 
answers given by a person in the course of his testimony 
as a witness, and claimed to be slanderous, were so given 
under the belief that they were pertinent anc ><clevantto 
the question at issue, or from malice. White v. Carroll, 


SPECIAL CONTRACT. See Common Carrier, 5, 6, 13. 


STATE POWER. See Constitutional Law. 
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STATUTE OF FRAUDS. 


1. An agreement, whereby G. and D. agree to become 
jointly purchasers of certain real estate, each party to 
furnish one-half the purchase-money, and to hold the 
same in undivided moieties, is within the fourth section 
of the statute of frauds, and if not evidenced by some 
memorandum in writing, signed by the party to be 
charged, will not be enforced. Green v. Drummond, 

2. Where, in pursuance of such an agreement, a pur- 
chase was made in the name of D. alone, although G, 
advanced a portion of the purchase-money, a conven- 
tional trust that could be enforced was not created, the 
same being within the provisions of the seventh sec- 
tion. Ib. 

3. There being no deed or conveyance of the legal title 
to D., while the contract of purchase remained executory, 
no resulting trust within the meaning of the eighth sec- 
tion of the statute could arise in favor of G. Ib. 

4. An oral promise by A. to pay a debt of B., provided 
C. will discontinue a suit pending against B. for its recov- 
ery, is void, under the statute of frauds. Duffy v. Wunsch. 

5. An oral promise by B. made to C., and upon consid- 
eration passing between him and C., to pay a debt due 
from C, to the plaintiff, is a valid promise, and the plain- 
tiff can maintain an action thereon. Barker v. Bradley. 

6. The plaintiff brought action for the non-performance 
of an agreement contained in the following memoran- 
dum, signed by the defendants: “* New York, 13th May, 
1861. We agree to deliver P. S. Justice one thousand 
Enfield pattern rifles, with bayonets, no other extras, in 
New York, at eighteen dollars each, cash upon such 
delivery ; said rifles to be shipped from Liverpool not 
later than Ist July, and before if possible. W. Bailey 
Lang & Co.” Held, that this memorandum was a suffi- 
cient compliance with the requirements of the statute of 
frauds to bind the defendants; that there was a good 
and sufficient consideration for their obligation, and that 
the plaintiff was therefore entitled to recover. Justice v. 
Lang. 

See Cortract, 7. 


STATUTE OF LIMITATION. 

1. A parol promise by defendant not to plead the stat- 
ute of limitation if plaintiff will allow him further time 
on a claim that is nearly outlawed, does not estop the 
defendant from setting up the statute in a suit brought 
upon that claim. Such promise, not being in writing, is 
not, under the code, such an acknowledgment of indebt- 
edness as will relieve the note from the operation of the 
statute of limitation. Shapley v. Abbott. 

2. A party may waive the benefit of a statute founded 
in publie policy, by omitting to set up the defense of the 
statute, but he cannot make a valid promise in advance 
to waive the benefit of such statute. Ib. 


STOCK CERTIFICATE. 


A certificate of stock transferred in blank is not a nego- 
tiable instrument. Shaw v. Spencer. 


SUPPLICAVIT. 


1. Origin and character of the writ of supplicavit stated. 
Adams v. Adams. 

2. Courts of equity will not entertain a petition forsuch 
writ where the party applying therefor has grounds for a 
divorce a mensé because of ill-treatment, although she 
has conscientious scruples against applying for a di- 
vorce. Ib. 

SURETIES. See Oficial Bond; Principal and Surety ; Prom- 
issory Note, 5; Recognizance. 
TAX. See Constitutional Law. 
TAXATION. 


1. An act of the legislature authorizing a town to raise, 
by tax, a sum of money for the use and benefit of a pri- 
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vate educational institution, is unconstitutional and 
void. Curtis’ Adm, v. Whipple. 

2. The fact that an educational institution is incor. 
porated does not render it public, so far as relates to the 
power of taxation for its aid. Ib. 

See National Bank; Constitutional Law. 


TELEGRAM. See Telegraph Company. 


TELEGRAPH COMPANY. 


1. A telegraph company, notwithstanding special 
printed conditions at the head of the dispatch sent, 
exonerating it therefrom, is responsible for mistakes 
happening in consequence of its own fault, such as want 
of proper skill or ordinary care on the part of its ope- 
rators, or the use of defective instruments, but is not, 
under those conditions, responsible for mistakes ocea- 
sioned by uncontrollable causes, such as atmospheric 
electricity, provided these mistakes could not have been 
ascertained and guarded against, or prevented by the 
exercise of ordinary care and skill on the part of the 
operating agents of the company. Sweetland v. Illinois, 
ete., Telegraph Co. 

2. Telegraph companies cannot adopt general printed 
rules, exacting, as a condition of sending messages, that 
the sender shall exonerate or release the company from 
damages caused by defective instruments, or by want of 
proper skill in the operators, or by their failure to use 
due care. Ib. 

3. A condition, requiring a party who desires a message 
to be sent with absolute correctness to have the same 
repeated, is a proper one, and where the condition as to 
repeating exists, and is known to the party, or where he 
is bound to take notice of it, and a mistake occurs in an 
unrepeated message, the mere proof of such mistake, 
without some other evidence of carelessness on the part 
of the company, will not make it liable. It must be 
shown that the mistake was caused by the fault of the 
company. Ib. 

4, A telegram, written upon a printed form containing 
certain terms, and subscribed by the sender, amounts to 
an agreement on the part of the sender that the telegram 
shall be sent according to such terms. Wolf v. Western 
Union Telegraph Co. 

5. A condition that a telegraph company “will not be 
liable for damages in any case where the ciaim is not pre- 
sented, in writing, sixty days after sending the message,” 
is neither contrary to law, unreasonable, nor contrary to 
public policy. Ib, 

6. Plaintiffs’ agent in Chicago telegtaphed to his agent 
in Oswego for 5,000 sacks of salt. By the carelessness of 
the operator the telegram was made to read “‘ casks;” 
and 5,000 casks were sent, for which there was no market 
in C.,and which were sold ata loss. In an action against 
the telegraph company for damages arising from the 
mistake, — Held, that the measure of damage was the 
difference between the market value at O. and at C., 
together with the cost of transportation from O. to C. 
Grover, J., dissentiente. Leonard v. The New York, etc., 
Telegraph Co. 

7. Held, also, that the failure of the plaintiffs’ agent at 
Oswego to attempt to withdraw the shipment, on learn- 
ing the mistake, after the goods had been shipped, and, 
as he supposed, had actually gone, but, in fact, as after- 
ward appeared, before they had gone, was not such legal 
negligence as would prevent the plaintiffs’ recovering. Ib. 

8. Per Hunt, J. Where a telegraph company receives a 
message, to be transmitted toa point beyond its own line 
and on a connecting line, it undertakes for care and 
attention in transmitting it over its own line, and for its 
prompt delivery to acompetent and responsible company 
for further transmission. When so delivered its liability 
terminates, and that of the receiving company begins. Ib. 

9. A telegraph company is uot liable as a common 
carrier, but only for want of proper care and atten- 
tion. Ib. 
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SSS 
TENURE OF OFFICE. 


1. The Pennsylvania legisiature established the twenty- 
ninth judicial district, by act of 28th February 1868, under 
which act J. G. was elected and commissioned president 
judge of the district. By an act passed March 16th, 1869, 
the former act was repealed, and the district was abol- 
ished. Held, that the act of 1869 was invalid, as being an 
attempt, substantially, to abolish the office of president 
judge of the twenty-ninth district. Commonwealth v. 
Gamble. 

2. The term of the judicial office is fixed by the consti- 
tution, and itis beyond the power of the legislature to 
diminish it, Ib. 

3. The powers, authority and jurisdiction of an office 
are inseparable fromit. The legislature may diminish 
the aggregate amount of duties of a judge, by the division 
of his district, or otherwise, but must leave the authority 
and jurisdiction pertaining to the office intact. Ib. 


TESTIMONY. See Slander. 
TONNAGE TAX. See Constitutional Laws, 17, 25. 


TRANSFER OF CAUSE. 

1. An order of a state court, transferring a cause to the 
federal courts, under the act of congress of March 2, 1867, 
isan appealable order, and the state courts have juris- 
diction to hear and determine theappeal. Akerly v. Vilas. 

2. Where there has been a trial in an action at law, ora 
final hearing in acourt of equity, and an adjudication 
upon the merits, it is too late to remove the cause into 
the federal court under said act, notwithstanding the 
fact that the judgment may have been reversed on appeal 
and the cause remanded for new trial or further proceed- 
ing. Ib. 

TRIAL BY JURY. See Reference. 
TRUSTS. 

1. Where a trust results by operation of law, as, for 
instance, where there is a devise or bequest to a person 
“upon trust,’ and no trust is declared, etc., in such cases 
the trust results to the heirs at law or personal repre- 
sentatives, and extrinsic evidence will be rejected. Say- 
lor v. Plaine, 

2. Where one known to be a trustee pledges that which 
is known to be trust property, to secure his own debt, the 
act is prima facie unauthorized, and it is the duty of him 
who takes such security to ascertain whether the trustee 
has aright to give it. Shaw y. Spencer. 

8. Where one holding certificates of stock in his name, 
as “trustee,” pledges the same as security for his own 
debt, the term “ trustee” is a sufficient notice of a trust, 
and the pledgee who takes the certificate without inquiry 
does so at his peril. Ib. 

4, The owner of stock certificates, fraudulently pledged 
by one holding them as trustee, is not estopped from 
claiming them of the pledgee by standing by, after hay- 
ing notified the pledgee of his claim and demanding the 
stock, and without protest witnessing the pledgee pay an 
assessment theretofore made on the stock. Ib. 

See Statute of Frauds, 2, 3. 


TRUSTEE. 


Trustees holding notes, given by other parties for the 
benefit of a railroad corporation, cannot refuse to sur- 
render such notes to the beneficiary, simply on the 
ground that a condition named in such notes, the failure 


to comply with which would render them void, had not | 


been complied with. Des Moines Valley R. R. v. Graff. 
See Trusts. 


USAGE, 


To permit usage to govern and modify the law in rela- 
tion to the dealings of parties, it must be uniform, certain 
and sufficiently notorious to warrant the legal presump- 


tion that the parties contracted with reference to it. | 


Citizens’ Bank of Baltimore v. Graffin. 





VENDEE. See Deed, 2. 


VENDOR AND PURCHASER. 

1. Ifa vendee allow a vendor to remain in possession, or, 
after a formal delivery, immediately restore the posses- 
sion to him, and he afteward sell and deliver the goods 
to a bona fide purchaser for value, without notice of the 
prior sale, such purchaser is entitled to the goods against 
the first vendee and all claiming under him. Davis v. 
Bigler. 

2. This rule depends upon neither the statute 13 Eliz., 
ch. v, nor statute 27 Eliz.,ch. iv, but upon the circum- 
stance that the vendee, by suffering the vendor to remain 
in possession, enabled him to commit a fraud upon inno- 
cent third persons, Ib. 

3. The rule of law, that the retention of possession of 
personal property is conclusive evidence of a colorable 
sale, is a rule of policy required for the prevention of 
fraud, and is to be inflexibly maintained. Ib. 


VERDICT. See Jury. 


VESSELS. See Lien, 


WAIVER. See Statute Limitation. 


WAREHOUSEMEN, 


1. Warehousemen are responsible for due care in storing 
the goods intrusted to them ina place of reasonable safe- 
ty, and are to be charged only upon proof of their own 
negligence, or that of their servants in the course of their 
employment. Aldrich vy. Boston and Worcester R. R. Co. 

2. Where servants of warehousemen are present during 
the destruction of the warehouse by fire in the night-time, 
their neglect to remove goods from the warehouse is not 
such negligence as will charge the warehousemen, un- 
less it be shown that such was a part of the service for 
which the servants were engaged, Ib. 


WARRANTY. See Covenant of Title; Insurance, 4,5; Sale of 
Land, 


WIFE. See Dower, 


WILL. 


1. The heir is always to be favored at law, and not to be 
excluded on mere conjecture. On the contrary, there 
must be satisfactory evidence of an intention to givea 
beneficiary interest to the devisee. Saylor v. Plaine. 

2. Where a gift is to take effect in possession immedi- 
ately upon the death of the testator, words of survivor- 
ship refer to that time. Branson v. Hill. 

8. Where the gift is not immediate, there being a prior 
life carried out, but words of perpetuity qualify those of 
survivorship, the survivor will not take the whole gift 
to the exclusion of the heifs or representatives of his co- 
legatee. Ib. 

4. The burden is on the proponent of a will, not only to 
prove the due execution thereof, but also the testamen- 
tary capacity of the testator. Williams v. Robinson. 


See Dvidence, 6. 
WITNESS. See Slander. 


WRONG DELIVERY. See Common Carrier, 15, 16. 


SO 


LIST OF AMERICAN REPORTS FOR THE 
YEAR, 1870. 
We take the following valuable list of American Re- 


| ports published in 1870, with a table of the cases therein 


doubted, denied or modified, from our very excellent 
contemporary The United States Jurist: 
1 Abbott’s Cir. and Dist. (U.S.) 1 MeCahon (Kansas). 
7 Abbott’s Practice (N. Y.) 18 Michigan. 
42 Alabama, 14 Minnesota. 
43 Alabama. 44 Missouri. 
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45 Missouri. 
5 Nevada. 
33 New Jersey. 
5 New Jersey Equity (Green). 
40 New York (Appeals). 
41 New York (Appeals). 
7 N. Y. Superior (Robertson). 
1N. Y. Surrogate (Tucker). 
4 Nott & Hunt’gton (Ct. Claims). 
18 Ohio State, 
60 Pennsylvania State. 
61 Pennsylvania State. 
28 Texas. 
29 Texas. 
30 Texas, 
31 Texas. 
42 Vermont. 
8 Wallace (U.S. Supreme). 
9 Wallace (U.S. Supreme). 
23 Wisconsin. 
24 Wisconsin. 


5&4 Barbour (N. Y. Supreme). 
55 Barbour (N. Y. Supreme). 
56 Barbour (N. Y. Supreme). 
6 Blatchford (2d U. 8. Circuit). 
5 Bush (Kentucky) 
36 California. 
2 Clifford (ist U. S. Circuit). 
35 Connecticut. 
2 Daly (N. Y. Commen Pteas) 
12 Florida, 
33 Georgia. 
37 Georgia. 
39 Georgia. 
38 Howard's Practice (N. Y.) 
47 Tllinois. 
48 Illinois. 
49 Lllinois. 
1 Lansing (N. Y. Supreme). 
56 Maine. 
29 Maryland. 
99 Massachusetts. 
100 Massachusetts, 


——— 4 


TABLE OF CASES DOUBTED, DENIED AND 
MODIFIED. 
( The case first cited is the one doubted, etc. ) 

Adams v. Cordis, 8 Pick. 260; Woodruff v. Bacon, 35 Conn. 
104. (Practice — Trustee process.) 

Adams v. Davidson, 10 N. Y. 309; Cuyler v. McCartney, 
40 N. Y. 235. (Evidence— Fraud.) 

Almy »v. California, 24 How. 169; Woodruff v. Parham, 
8 Wall. 137. (Constitutional law — Tax.) 

Atkins v. Sanger, 1 Pick. 192; Shailer v. Bumstead, 99 
Mass. 128. (Evidence — Will.) 

Banks, ex parte, 28 Ala. 28; Chase, ex parte, 43 Ala, 312. 
(Criminal jurisdiction — Statute.) 

Basset v. The Governor, 11 Ga, 208; Lenz v. Charlton, 23 
Wis. 482. (Collector — Taxes.) 

Bartlett v. Cowles, 15 Gray, 445; Bartlett v. Drake, 100 
Mass. 176. (Contracts — Infancy.) 

Bancroft v. Ives, 3 Gray, 370; Loring v. Marsh, 2 Cliff. 487. 
(Codicil — Will.) 

Bennett v. Judson, 21 N. Y. 238; Marsh v. Falker, 40 N. Y. 
565. (Agency — Fraud.) 

Boggs v. Hargrave, 16 Cal. 566; Abadie v, Lobero, 36 Cal. 
399. (Execution — Sale.) 

Boyce v. Edwards, 4 Pet. 122; Nelson v. First National 
Bank, 48 Ill. 39. (Acceptance — Bills and Notes.) 

Brander v. Brander, 4 Ves. 890; Minot v. Paine, 99 Mass. 
110. (Capital and Income — Trusts.) 

Breed v, Judd, 1 Gray, 455; Robinson v. Weeks, 56 Me. 
106. (Infants— Rescission of Contract.) 

Brownell v. Dixon, 37 Ill. 197; Wortman v., Price, 47 I. 
24. (Husband’s agency — Married women.) 

Brown v. Cattaragus, etc., Ins. Co. 18 N. Y. 871; Healey v. 
Imperial Fire Insurance Co, 5 Ney. 276. (Insurance — Re- 
newal.) 

Burnham v. Hotchkiss, 14 Conn, 311; State v. Merritt, 35 
Conn. 317. (Highway — Trespass.) 

Charles v. Marsden, 1 Taunt, 224; Chester v. Dorr, 41 N. Y. 
234. (Bills and Notes — Remedies.) 

Charle v. Saffold 13 Tex. 97; Whitehead v. Foley, 28 Tex. 
298. (Adverse possession — Limitations.) 

Cheeny v. Arnold, 15 N. Y. 345; Holmes v. Holmes, 1 
Abb. Cir. and Dist. 539. (Marriage — Verbal contract.) 

Chollar-Potosi Mining Co. v. Kennedy, 3 Nev. 361; Rob- 
inson v, Imperial Silver Mining Co.,5 Nev. 77. (Limita- 
tions — Practice.) 

City of Chicago v. Baer, 41 Ill. 306; Chicago v. Shelden, 9 
Wall. 55. (Contract — Tax.) 

Clark v. United States, 1 N. & H. 246; Clark v, United 
States, 4N. & H. 150. (Claim — Damages.) 

Clemson v. State Bank, 1 Scam. 45; Humphrey v. New- 
hall, 48 Ill. 118. (Appearance — Practice.) 

Cole v. Patterson, 25 Wend. 456: Cruger v. McLaury, 41 
N. Y. 226. (Ejectment — Heirs.) 





Crocker v, Crocker, '31 N. Y. 507; McNeil v. Tenth Na 
tional Bank, 55 Barb. 66. (Broker — Stock.) 

Cumber v. Wane, | Strange, 426; Leddel’s Executor », 
Starr, 5 N. J. Eq. 283. (Bequest — Bar of action.) 

Cummings’ Appeal, 1l Penn. St. 272; Shonk v. Brown, 
61 id. 325. (Married women — Separate estate.) 

Daugerre v. Orser, 3 Abb. Pr. 86; Stevens v. Brooks, 3 
Wis. 199. (Amendments — Practice.) 

Edwards v. Taney, 27 Tex. 227; Cherry v. Speight, 28 id, 
517. (Appeal — Judgment lien.) 

Farr v. Brackett, 30 Vt. 344; Passumpsic Bank v. Strong, 
42 id. 301. (Assignment — Statute.) 

Fleeman v. McKean, 25 Barb, 470; Ballard v. Burgett, 40 
N. Y. 321. (Conditional delivery — Title.) 

Gibson v. Wells, 4 B. & P. 290; Moore v. Townshend, 3 
N. J. 305. (Tenant for years — Waste.) 

Gile v. Libby, 36 Barb. 70; Stewart v. Parsons, 24 Wis, 
244. (Innkeepers — Negligence.) 

Goodwin v. Hamson, | Root, 80; Spatz vo. Lyons, 5 
Barb. 477. (Declarations — Evidence.) 

Grace Girdler, The, 7 Wall. 196; Comet, The, 1 Abb. Cir, 
and Dist. 453. (Admiralty — Collision.) 

Greenaway v. Adams, 12 Ves, 395; Field v. Mills, 33 N. J, 
255. (Covenant — Lease.) 

Gregson v. Riddle, 7 Ves. 268; King v. Ruckman,'5 N, J, 
Eq. 351. (Contract — Time as essential.) 

Hall v. Metz, 38 N. H. 422; Moore v. Littel, 41 N. Y. 74 
(Remainder — Tenant for life.) 

Hanger v. Abbott, 6 Wall. 582; Kershaw v. Kelsey, 10 
Mass, 568. (Prize — War.) 

Hanks v. Drake, 49 Barb. 186; Markham v. Jaudon, 4l 
N. Y. 243. (Broker — Stocks.) 

Harrison v. Brolaskey, 20 Pa. St. 299; Dodson v. Ball, 
Pa. St. 499. (Appointment — Married women.) 

Head v. Goodwin, 37 Me. 181; Morrill v. Noyes, 56 Me, 
466. (Mortgage — Stock.) 

Hine v. Trevor, 4 Wall. 555; The Eagle, 8 Wall. 24. 
miralty — Jurisdiction.) 

Hoagland v. Hannibal, ete., Railroad Co. 39 Miss. 451; 
House v. Lowell, 45 Miss. 383. (Demurrer — Pleadings.) 

Holdane v. Trustees of Cold Spring, 21 N. Y. 474; M. E, 
Church v. Hoboken, 33 N. J. 21. (Title— Public dedica- 
tion.) 

Hoxie v. Home Insurance Co, 32 Conn. 21; Edwards 2, 
Warner, 35 Conn, 518. (Evidence — Fraud.) 

Jackson »v. Collins, 3 Cow, 89; Cook v. Norton, 48 Ill. 24. 
(Practice — Sheriff’s sale.) 

James v. Bixley, 11 Mass. 37; Westgate v. Munroe, 10 
Mass. 228. (Married women — Presumptions.) 

Jeffreys v. Jeffreys, 3 Atk. 120; Gilmer v. Gilmer, 42 Ala, 
17. (Bequests — Testator’s intention.) 

Jennison v. West Springfield, 18 Gray, 544; Burlen 2. 
Shannon, 99 Mass. 203. (Judgment — Practice.) 

Kearney v. Macomb, 1 C. E. Green, 189; Van Dyke's 
Appeal, 60 Pa. St. 490. (Construction — Devise.) 

Kellogg v. Brennan, 14 Ohio, 72; Scott’s case, 1 Abb. Cir, 
and Dist. 342. (Mortgage —Shipping.) . 

Kerosene Oil Co, in re, 3 Bank Reg. 31; Norris’ Case, 
1 Abb. Cir. and Dist. 517. (Bankruptey — Practice.) 

Kinney v. Crocker, 18 Wis. 74; Beisiegel v. New York 
Central Railroad Co. 40 N. Y.9. (Damages — Railroad.) 

Knapp v. Levanway, 27 Vt. 298: Lamson 2. Bradley, 4 
id. 173. (Practice — Trustee process,) 

Louisville, ete,, Co. v. Letson, 2 How. 497; Ducat v. City 
of Chicago, 48 Ill. 175. (Corporation — Jurisdiction.) 

Lumsford v. Turner, 5 J. J. Marsh, 105; Lowe v. Emerson, 
48 Ill. 162. (Eviction — Landlord and tenant.) 

Magaw v. Garrett, 25 Penn. St. 319; Coyne v, Souther, 
61 Penn. St, 459. (Mortgage — Sheriff’s sale.) 

Mann v. Pentz, 3 Comst. 415; Winans v. McKean Rail- 
road, &c., Co., 6 Blatchf. 222. (Railroad —Stockholders’ 
liability.) 

Marshall v. Rusk, 21 Wis. 212; State v. Rusk, 28 id, 642 
(Public securities — Trust.) 

Martin v. Williams, 18 Ala. 190; Anderson v. McGowan, 
42 id. 287. (Administrator — Use of lands.) 


(Ad- 
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Matthew v. Paythess, 4 Ga, 237; Sturges v. Metropolitan, 
&c., Bank, 49 Ill. 227, (Bills and notes— Bona fide helder.) 

Mattison v. The State, 3 Mis. 421; Truman, in re., 44 id. 
183. (Constitutional law — Indictment.) 

McKyring v. Bull, 16 N. Y. 352; Quin v. Lloyd, 41 id. 352. 
(Contract — Pleadings.) 

McCormick v. Brown, 36 Cal. 180; Wilcox v. Williams, 
5 Nev. 213. (Limitations — Practice.) 

McCullough v. Maryland, 4 Wheat. 316; Thompson v. 
Pacific Railroad, 9 Wall. 588. (Constitutional law —Taxa- 
tion.) 

McFaddin v. Crumpler, 20 Tex. 374; Stansbury v. Nichols, 
30 Tex. 149. (Married women — Separate estate.) 

McFarland v. Shaw, 2 N. C. (Law) 102; Marshall v. Chi- 
cago, &e., R. R. Co., 48 Ill. 479. (Confessions — Evidence.) 

McFarland v. Shaw, 2N. C. (Law) 102; Wooten v. Wilkins, 
89 Ga. 225. (Confessions — Evidence.) 

McMahon v. The People, 15 N. Y. 384; Teachout v. The 
People, 41 id. 9. (Declarations — Evidence.) 

Merritt v. Todd, 23 N. Y. 28; Herrick v. Woolverton, 41 id. 
§87. (Bills and notes — Demand.) 

Miler v. Thatcher, 9 Tex. 482; Cook v. Knott, 28 id. 90. 
(Conveyance — Registry.) 

Molony v. Dows, 8 Abb. 316; Dewitt v. Buchanan, 54 
Barb, 32. (Action — Conflict of laws.) 

Morris and Essex R. R. Co. v. Attorney-General, Ste- 
yens v. Newark and Pat’n R. R. Co.,5 N. J. Eq. 130. (In- 
junction — Railroad.) 

Morton v. Tibbett, 15 Ad. & El, N. S., 428; Rodgers v. 
Phillips, 40 N. Y. 532. (Acceptance— Carrier.) 

Page v. Allen, 58 Penn. St. 338; Patterson v. Barlow, 60 
id. 77. (Constitutional law — Registry.) 

Painter v. City of Pittsburgh, 46 Penn. St. 221; City of 
Springfield v. Le Claire, 49 Ill. 479. (City — Damages.) 

Parkinson v. Scoville, 19 Wend, 150; Easterly v. Good- 
win, 35 Conn. 286. (Domicile—Judgment.) 

Phillips v. Kingfield, 1 Appleton, 375; Knight v. House, 
29 Md. 198. (Evidence — Witness.) 

Porter v. Thompson, 22 Iowa, 391; Butz v,. City of Musca- 
tine, 8 Wall. 575. (Constitutional law — Tax.) 

Pratt v. Reed, 19 How. 359; The Grapeshot, 9 Wall. 137. 
(Lien—Shipping.) . 

Priestley v. Fowler, 3M. & W.1; Mobile & Ohio Railroad 
Co. v. Thomas, 42 Ala, 723. (Master and servant — Negli- 
gence.) 

Proprietors of Locks, ete., v. Nashua & Lowell Railroad 
Co., 10 Cush. 385; Hatch v. Cincinnati, etc., Railroad Co., 
18 Ohio St. 124, (Railroads— Rule of Damages.) 

Reed v, Cutter, 1 Story, 590; Tuck v. Bramhill, 6 Blatchf. 
101. (Disclaimer — Patents.) 

Read v. Brookman, 3 T. R. 150; Waterman v. Dockray, 
56 Me. 58. (Evidence— Lost instrument.) 

Reed v. Randall, 29 N. Y. 358; Woodle v. Whitney, 28 
Wis. 56. (Rescission of contracts—Sales.) 

Rex v. Leake, 5 B. & A. 469; Mayberry v. Inhabitants of 
Standish, 56 Me. 354. (Highways — Public dedication.) 

Reynolds, in re. (anpublished); Farrand, matter of, 1 
Abb. Cir, and Dist. 146. (Habeas corpus — Jurisdiction.) 

Rich v. Waters, 22 Pick. 563; Buzby’s Appeal, 61 Penn, 
St. 117. (Devise and bequest — Remainder.) 

Robinson v. Board of Supervisors, 16 Cal. 208; Saline Co. 
Subscription, mutter of, 45 Mis. 56. (Certiorari—Subscrip- 
tion to stock.) 

Savage v. Carney, 8 Wis. 162; Winterfield v. Stauss, 24 
id. 401. (Ejectment —Justice of the Peace.) 

Scott v. Barlow, 24 N. Y. 40; Bradley v. Aldrich, 40 id. 
509. (Equity — Practice.) 

Scott v. Gallagher, 14 8S. & R. 438; Pell v. McElroy, 36 
Cal. 276. (Sales— Vendor and purchaser.) 

Sere v. Pitot, 6 Cranch. 332; Bushnell v. Kennedy, 9 
Wall. 393. (Action -- Assignee of insolvent.) 

Seymour v. Marlboro, 40 Vt.171; Frey v. City of Fond du 
Lac, 24 Wis. 209. (Bounty —Towns.) 

Shelby v. Bacon, 10 How. 68; Loring v. Marsh, 2 Cliff. 328. 
(Abatement — Jurisdiction.) 

Sherman v. Elder, 24 N. Y. 381; Feller v. Alden, 23 Wis. 
306. (Married women —Separate estate.) 





Shoemaker v. Benedict, 1 Kern. 176; McClurg v, Howard 
45 Mis. 367. (Bills and notes — Limitations.) 

Shollenberger v, Brinton, 52 Penn. St. 9; Rankin pv. De- 
mott, 61 id. 264. (Legal-tender — Money.) 

Siner v. Great Western R. R. Co., Law Rep., 3 Exch. 10; 
Delamatyr v. Milwaukee, &c., R. R, Co., 24 Wis. 585. (Neg- 
ligence — Railroads.) 

Siner v. Great Western R. R. Co., Law Rep., 3 Exch. 150 
Hulbert v. N. Y. Central R. R. Co., 40 N. Y. 154. (Negli- 
gence — Railroads.) 

Smith v. Bell, 6 Pet. 68; Gifford v. Choate, 100 Mass. 34€ 
(Vested remainder —Wills.) 

Spicer v. United States, 1 N. & H. 316; Wormer v. United 
States, 4 id. 268. (Claim — Pleadings.) 

State v. Campbell, 10 Mis. 724; State v. Matson, 44 id. 307. 
(Administrator — Bond.) 

Skilton v. Winslow, 4 Gray, 441; Tripp v. Leland, 42 Vt. 
492. (Attachment — Officer.) 

Stackpole v. Arnold, 11 Mass, 27; Pease v. Pease, 35 Conn, 
152. (Agency — Bills and notes.) 

State v. Murphy, 6 Ala. 765; Robertson v. Stave, 42 id. 511 
(Informal celebration — Marriage.) 

State of Wisconsin v. Joyce, 19 Wis. 91; Hanson 2. Tay- 
lor, 23 id. 550. (Damages — Highway.) 

Stewart v. Drake, 4 Halst. 139; Kellogg v. Platt, 33 N. J. 

31. (Covenants — Eviction.) 

St. Nicholas, The, 1 Wheat. 417; United States v. Brig 
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COVENANT BY LESSOR TO REPAIR. 
COURT OF EXCHEQUER. 


MAKIN v. WILKINSON. 

Defendant, the lessor, covenanted with the defendant, the lessee, 
“to keep the main walls, main timbers, and roofs of the 
demised premises in good repair during the continuance of the 
said demise.” In answer to an action by the lessee against 
the lessor for breach of that covenant, the defendant pleaded 
that the plaintiff gave him no notice that repairs were wanted ; 
and, on demurrer, it was held (Martin, B., dissentiente), by Chan- 
nell and Bramwell, BB., on the authority of Vyse v. Wakefleld, 
6 M. & W. 442; 8 Dowl. 327; affirmed in error 8 id. 912— that, as 
the condition of the premises was a matter within the knowl- 
edge of the plaintiff, and not of the defendant, the defendant 
was entitled to notice of the want of repair before action, and 
that the covenant must be read as a covenant to repair upon 
notice; and, therefore, the plea was good and a defense to the 
plaintiff's action. 

Sed contra, by Martin, B. That the plea was bad. The covenant 





was absolute, and contained no stipulation for any notice, and } r 
state of repair of the main walls, main timbers and roofs 


should be construed strictly without importing into it words 
which were not originally inserted by the parties. It was the 
defendant's own fault, if he entered into such a covenant with- 


out stipulating for notice. See per Lord Abinger, C. B., and j 
| inspect the walls, roofs, etc., and would have committed 


Parke and Rolfe, BB., in Vyse v. Wakefield, whi sup. 

The dictum of Sir J. Mansfield, C. J., and Gibbs, J., in Moore v. 
Clark, 5 Taunt. 96, that “ the Jessor may charge the lessee with- 
out notice, for the lessor is not on the premises to see the 
repairs wanting; the lessee is; and, therefore, the lessee can- 
not charge the lessor for breach of repairs without notice, for 
the lessor cannot know that repairs are wanting,” discussed 
and considered. 

The plaintiff by his declaration charged that the de- 
fendant and one Thomas Bottomley (the death of the said 
Thomas Bottomley since the issuing of the writ being 
there suggested to the court), in the life-time of the said 
Thomas Bottomley, by deed let to the plainiiffa mill and 
other buildings, with steam engines, boilers, main and 
cross shafting machinery, apparatus and fixtures, fixed 
In or attached to the said premises, or any of them, to 
hold for the term of ten years from the Ist October, 1868, 
and the defendant and the said T. Bottomley, by the said 
deed, covenanted with the plaintiff that they, the defend- 
ant and the said T. Bottomley, their trustees or assigns, 
would, at all times, during the continuance of the said 
demise, at their own expense, maintain and keep the 
main walls, main timbers, and roofs of the said buildings 
in good and substantial repair, order and condition, 

Averment, that, although all conditions were per- 
formed, and all things happened and existed, and all 
times elapsed necessary to entitle the plaintiff to have 
the said covenant kept and performed by the defendant 
and the said T, Bottomley, and to sue the defendant for 
the breaches thereof hereinafter mentioned, yet the 
defendant and the said T. Bottomley made default dur- 
ing the continuance of the said demise, in maintaining 
and keeping the main walls, main timbers and roofs in 
such good and substantial repair, order and condition as 
aforesaid, by reason whereof divers roofs, timbers, floors, 
and other parts of the said buildings, during the contin- 
uance of the said demise, gave way, fell, and were de- 
stroyed, whereby divers goods, etc., of the plaintiff, then 
being in and upon the sail buildings, were damnrged and 
destroyed, and the plaintiff was for a long time hindered 
and prevented! from carrying on his trade, ete., in and 
upon the said demised premises, as he otherwise might 
and would have done, and thereby has been deprived of 
great gain, ete., and although a reasonable time in that 
bebalf has elapsed, and the said demise still continues, 
yet the defendant and the said T. Bottomley made default 
in repairing and restoring divers parts of the said build- 
ings, which so gave way, fell and were destroyed as afore- 
said, whereby the said demised premises became, and 
were and still are, of less value, ete., and the plaintiff has 
been put to expense in repairing and restoring such last- 
mentioned parts. 








The defendant, among other pleas, by his third plea to 
the said declaration pleaded that the plaintiff gave no 
notice to the defendant and the said T. Bottomley of any 
want of repair in the said main walls, main timbers and 
roofs, nor that the same were not in good and substantial 
order and condition as aforesaid. 

Demurrer and joinder in demurrer to the said plea, 

The plaintiff’s points for argument: first, that it was 
not a condition precedent to the plaintiff’s right to sue 
for the breaches of covenant complained of in the dee- 
laration, that the plaintiff should have given such notice 
asin the third plea mentioned; secondly, that the lessors 
were bound by the covenant sued on to maintain and 
keep the main walls, main timbers and roofs of the 
demised buildings in good and substantial repair, order 
and condition, whether they had notice from the plain- 
tiff or not of any want of repair; thirdly, that it is con- 
sistent with the third plea that the lessors were aware of 
the want of repair, and had notice of the same; fourthly, 
that the lessors were bound to inform themselves of the 


of the demised buildings. 
The defendant’s points for arguments: first, that the 
defendant had no right to enter the demised premises to 


a trespass had he done so; secondly, the plaintiff alone 
had the means of knowing if repairs were needed, and it 
is reasonable that he should give notice if they were 
necessary ; thirdly, there is distinct authority for the 
plea. See per Sir J. Mansfield, C. J., in Moore v, Clark,5 
Taunt. 96. 

Kemplay, for the plaintiff, appeared to support the 
demurrer, but 

A. Wills, for the defendant, was called on to support 
the plea. The plea is good, It is founded on the joint 
dictum of two very learned judges of the court of com- 
mon pleas, Sir James Mansfield, C. J., and Gibbs, J., in 
the case of Moore v. Clark, 5 Taunt. 90. That was an 
action by lessor against lessee for breach of a general 
contract to-repair, to which the defendant had pleaded 
various pleas, alleging performance of all the repairs 
except certain repairs to a party-wall, which were ren- 
dered necessary and were done, under a certain statute, 
and did not become necessary by the defendant’s default, 
On demurrer, it was argued for the defendant that the 
declaration stated no notice to the defendant that the wall 
was outof repair, norany request to him to repair, where 
upon those learned judges said (p. 96): “* The lessor may 
charge the lessee without notice, for the lessor is not on 
the spot to see the repairs wanting; the lessee is; and, 
therefore, the lessee cannot charge the lessor for breach of repairs 
without notice, for the lessor may not know that repairs are 
necessary.’ It is submitted that that is a correct exposi- 
tion of the law on the point, and that it is consonant, not 
only with justice, but with common sense. It is but fair 
and reasonable that the lessor, who cannot go upon the 
demised premises without being a trespasser, and who, 
therefore, cannot know the state of the premises, should 
have notice of their condition before being proceeded 
against in an action for breach of covenant to repair. It 
falls within the principle of the old cases in pleading, 
that, where the thing to be done lies pre-eminently, if 
not exclusively, within the knowledge of the party who 
is to have the benefit, he must do the first act, scilicet by 
giving notice to the other party. Thus it 1s said in Com. 
Dig. “‘Condition’’ (L10): “If a condition be, that the 
lessee repairs, and that the lessor find timber, the lessee 
ought to demand timber, and give notice how much will 
be sufficient.’’ The lessor, in that case, would not be 
bound to find timber unless requested to do so. [Bram- 
well, B.—Suppose the lessor to go upon the premises with 
bricks and workmen, ete., to do the repairs, the lessee 
might say: ‘“*No repairs are wanted, and I shall bring 
trespass against you.’”’ What, then, is the lessor to do? 
Is he to take the chance of being sued in trespass if he 
goes upon the premises when repairs may not be wanted; 
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or of being sued for breach of covenant if he does not 
happen to go when they are wanted?] ‘1 ake the every- 
day case of a watchmaker, who guarantees to keep 
the watch in a customer’s pocket, or the clock in his din- 
ing room, in good going order foracertain term. Is he 
then to come and take the one out of the customer’s 
pocket in the street, or the other out of his house, when- 
ever he pleases, at the risk of an action for so doing? Or, 
is not the customer rather to go or send to him when his 
services are wanted? What, then, is the difference be- 
tween that case and this? The meaning and principle of 
the matter is, that you are not to bring an action against 
aman till he has had an opportunity of performing his 
covenant. It is consistent with this record, that the 
lessee and lessor may live one hundred miles apart, and 
that the latter may have had no possible opportunity of 
knowing or seeing the state of the repairs; and, more- 
over, it is observable that it is the interior roof timbers 
that are the subject of the covenant, and the lessee only 
could know the éGondition of them. It is a matter more 
particularly within the plaintiff’s knowledge, and, there- 
fore, he is bound to give notice to the defendant. Itis 
different from a case where the matter does not lie more 
properly within the knowledge of the one party than 
of the other, as where one is bound by obligation, 
covenant, or promise to do a thing on the perform- 
ance of an act by a stranger. In such a case, notice 
need not begiven. It is laid down in Comyn that ‘if a 
condition be to do a thing upon the performance of an act 
by the feoffee or obligee, which is secret and lies only in 
his own breast, the performance of the condition is ex- 
cused till the feoffee or obligee gives notice that he has 
performed the first act —as if a condition, act, or promise 
be to pay as much for goods as every other pays, the ob- 
ligee shal! give notice how much another pays;” or, 
again, if the condition be *‘ to pay so much t> A. and B, 
attheir ull age, the condition is not broken tilldemand 
or, notice of full age.” Com. Dig. ‘*Condition” (L. 8). 
[Bramwell, B., referred to Page v. Barnes, cited in Har- 
ris vy. Ferrand, Hardres, 42, where it was held that where, 
onatreaty of marriage,a promise was made to the fa- 
ther of the feme by the father of the husband to pay the 
feme 1007. after the husband's death, it was not necessary, 
jn an action on the promise, to aver that the defendant 
had notice of the death, and also to Pletcher v. Pynsett, 
Cro, Jac. 102. Martin, B.—There has always been a dif- 
ference in law between a condition and a covenant in 
this respect, and the latter is construed more strictly.] 
Were this an action calling on the defendant to perform 
hiscovenant, the writ might be sufficient notice: but 
here he is charged in damages for breach ofa covenant 
which he has had no opportunity of performing. The 
matter was very much considered in the case in this 
court of Vyse v. Wakefield, 6 M. & W. 442; 8 Dowl. 327; 9 
L. J., N. S, 274, Ex. (aftirmed in error, 8 Dowl. 912); and the 
decision there is in favor of the defendant’s plea. The 
defendant here cannot inform himself without commit- 
ting a trespass. 

Kemplay, contra.—The dictum in Moore v. Clark (ubi. 
sup.) is no authority for the defendant. The covenant in 
that case was by the lessee to do the repairs, and so it 
was not at all requisite for the lessor to go upon the 
premises, [Channell, B.—As my brother Bramwell has 
observed, the dicta there are purely obifer, and obiter not 
with reference to the point before the court.) What is 
the principle applicable to this case? It is this— wherea 
man contracts absolutely to do a thing, and it does not 
depend at all upon any thing to be done by the plaintiff, 
the covenantee, he is bound to take notice of every thing 
necessary to be known by him, If B. covenants to pay 
for Blackacre, as much as A. pays for Whiteacre, there 
the defendant must inform himself what A. paid; but, if 
he covenants to pay A. as much as the latter shall sell 
Whiteacre for, there it is peculiarly within A.’s (the 
plaintiff’s) knowledge, and notice should be given. The 
eases are collected and the rule stated in 1 Wms. Saun- 





ders, note (2) 117 a to Cutler v. Southern, and see also 2 id, 62 
a, note (4). It is said on behalf of the defendant that 
where the matter is pre-eminently within the covenantee’s 
knowledge, it must be notified to the covenantor, but 
how is the fact of a roof ora wall being out of repair, 
a fact pre-eminently within the lessee’s knowledge ? 
Trat is not the test. The true test and criterion is, 
whether or not there is some act which is to be done 
by the plaintiff himself. As to the lessor having no 
right to go upon the premises to see the state of 
repair, I am not aware of any authority, but I shouid 
say he had a right to do‘so. (Bramwell, B.—He had 
a clear right to go and repair, but the question is 
whether he has a right to go and see the condition of the 
premises.] He would have no right to enter to do repairs 
which are covenanted to be done by the lessee, but other- 
wise where the lessor covenants for the repairs. The 
want of repairs is no more within the knowledge of one 
than the other, It is possible, perhaps probable, that the 
lessee may know more, but not pre-eminenily so. [Chan- 
nell, B.— A lessee covenants to pay rent to the lessor and 
his assigns, and the assignee may maintain an action for 
the rent, although the lessee may have had no notice of 
the assignment. That, no doubt, may be by the opera- 
tion of the statute, but it has always struck me as being 
very hard.] He cited, also, Coward v. Gregory, 15 L. T. R. 
N.S. 279; 36 L. J.1C. P.; L. R. 2 C. P. 158; Viner’s Abridg- 
ment, “ Condition,” (Ad.) place, 15, 16. 

Channell, B.—Iam of opinion that this plea is a good 
plea. The declaration is good on the face of it. Its lan- 
guage, if a request be necessary, is large enough to cover 
it. It avers, that, although all conditions were per- 
formed, and all things necessary, ete., were done to enti- 
tle the plaintiff to have the said covenant kept and per- 
formed. That involved a request. The defendant, by his 
third plea, alleges as matter of excuse, that the plaintiff 
gave no notice to him of any want of repairs. I entirely 
agree that the case of Moore y. Clark, cited from 5 Taunt., is 
nota distinct authority on the matter in question here, 
The opinion there thrown out by the two learned judges 
who have been referred to was nothing more than an 
obiter dictum, and an obiter dictum moreover which was not 
necessary to the decision of the case, and which therefore 
does not carry with it the weight which would attach to 
an obiter dictum of two such very learned judges (and one 
of them especially very conversant with matters of 
pleading), if uttered with reference to the precise point 
to be decided in the case. But here it was said by way of 
illustration, only, of their opinion upon a point suggested 
in argument by counsel, and was not even obiter with 
respect to the particular covenant. We must, then, look 
atthe present case on principle, and I think that the 
case in this court of Vyse v. Wakefield (ubi sup.), which has 
been cited inargument before us, is, to a great extent, an 
authority in the defendant's favor. In my opinion it 
seems to warrant this, that we may interpret the words of 
a covenant so as to give a reasonable construction to it, 
and thatacovenant which would be unreasonable and un- 
conscientious, if strictly interpreted, nay be rendered 
just and reasonable by importing an implied qualifica- 
tion, if itbe consistent with all the circumstances of the 
case, to which, of course, due regard must be had, Here 
the covenant, for the breach of which the action is 
brought, is a covenant to maintain and keep in good 
repair the main walls and also the main timbers and 
roofs included within the main carcase of the demised 
buildings, the condition of which the defendant could 
have no external knowledge or notice whatever. Ido 
not see that the defendant would, in point of law, have 
a right to enter and go upon the premises in order to see 
for himself the state of the repairs. T:ying this case by 
the rules of common sense, there being no authority 
against the view which I am inclined to take of the mat- 
ter, and there being, moreover, the case of Vyse v. Wake- 
jield in the exchequer, and the dictum of the judges in 
the case in the common pleas, which are authorities toa 
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great extent for the defendant, Iam of opinion that the 
plea demurred to is good, and that our judgment should 
be for the defendant. 

Bramwell, B. I also think that this plea is a good plea, 
Ia order to hold it to be a good plea, it is, of course, nec- 
essary that the defendant’s covenant to repair should be 
read as a covenant to repair upon notice to him that 
repairs are required. Now I entertain as strong an objec- 
tion as any one possibly can do, to the subsequent intro- 
duction and interpolation of words or matter into agree- 
ments or other written documents which have been once 
finally settled and signed by the parties; and, therefore, 
I would on no account introduce them, unless it be in 
order to avoid some great absurdity or injustice. Now 
what is the case here? Does the introduction oraddition 
to this covenant of the condition “upon notice of the 
want of such repairs”? prevent any such absurdity or 
injustice? It seems to me that it inevitably does. I 
cannot suppose that any man would ever enter into so 
preposterous a covenant, and one involving such a mon- 
strous absurdity as that which has been contended for 
on the plaintiff’s part in this case, under which the ten- 
ant may say to his landlord, “If you set your foot on the 
premises to see the state of repairs, in order to inform 
yourself whether or not any are required to be done 
under your covenant, I will bring an action of tres- 
pass against you; and if youdo not repair, then I will 

bring an action against you for breach of your cove- 
* nant 7” and that, teo, not so much for the repairs, 
but, as in the present case, to recover damages con- 
sequent upon the non-repair, thus preventing the land- 
lord from coming to view and inform himself, and at 
the same time claiming to be entitled to substantial 
damages for his not doing so. Now, this seems to be a 
state of things so utterly preposterous and unreasonable 
that we ought, I think, to hold that the parties in this 
case contemplated notice, and to import that important 
and necessary qualification into this covenant. With 
regard to the authorities on the matter, they are not 
quite clear, some going one way and some the other. 
There is the obditer dictum of Sir J. Mansfield, U. J., and 
Gibbs, J., which comes very apt to the point in question, 
and is,in my judgment, entitled to great weight as the 
opinion of two most eminent judges, and which, had it 
been delivered on a point in issue in the particular case, 
would bea distinct authority in the defendant’s favor. 
There are passages, also, which have been referred to and 
read from Com. Dig., which are very much in favor of the 
defendant. On the other hand, there are the cases in 
Hardres, 42, and the case of Fletcher v. Pinsett, Cro. Jac. 
102, referred to in the argument, which are strongly in 
the plaintiff’s favor, The case in Cro, Jac. was this: Cov- 
enant that he should assure a certain copyhold to the 
plaintiff if he marred with his daughter secundum leges 
ecclesiasticas, and alleges that he rite et legitime espoused the 
daughter of the defendant, etc., and issue thereupon, and 
found for the plaintiff, etc., and it was held that it was 
sufficient for the plaintiff to allege, licet scepius requisitus, 
without giving notice of the marriage, for he, at his peril, 
ought totake notice thereof.” Yet surely the man’s marriage 
was a fact more within his own knowledge than within 
that of his father-in-law. The principle of the rule would 
seem to be this: Where the thing is within the knowledge 
of the plaintiff and cannot be within the knowledge of 
the defendant, then, upon the occasion arising, notice 
would seem to be necessary, and that I think is conso- 
nant with good sense. It would undoubtedly have been 
goed sense and wise in the parties here, if they had intro- 
«ut 2d these words into the covenant before they entered 
into it. Whether it would be equally good sense for the 
court to introduce them afterward, the parties themselves 
not having done so originally, may be a matter of some 
doubt. But on the whole, looking at the authorities on 
the one side and the other, and treating it as a matter of 
good sense and justice, I have, though not without hay- 
ing had some doubt on the point, come tv the conclusion 





that the words in question ought to be imported into this 
covenant, and therefore I give judgment in favor of the 
defendant, that this is a good plea, 

Martin, B. I am of opinion that this plea is a bad 
one. In giving a construction to the words of a deed [ 
think it is only good sense to stick to them, and not to 
introduce into it words which are not found in the docu- 
ment itself. It is most desirable that the rule of law in 
these cases should be fixed and strictly adhered to, as it 
would be impossible otherwise for any lawyer to know 
how to construe a covenant or a deed of any sort when 
advising his clients upon it, if words are to be intro- 
duced and imported into it, ex post facto as it were, at 
one’s fancy or pleasure. Now, in this case there is a de- 
mise by the defendant to the plaintiff of a mill, and other 
buildings and premises, for a term of years; and by the 
deed the defendant covenanted with the plaintiff that 
“he, the defendant, his heirs or assigns, would at all 
times during the continuance of the said demise, at his 
own expense, maintain and keep the-main walls and 
main timbers and roofs of thesaid buildings in good and 
substantial repair, order, and condition.” There is 
the man’s covenant. It is admitted that the prem- 
ises are notin repair; and the answer to the plaintiff's 
action for non-repair is, that the plaintiff gave the defend- 
ant no notice of the want of repairs. The question is, 
whether that is a good plea. Iam of opinion thatitisa 
bad plea; and for this simple reason, that it contains 
and imports words which are not in the deed. The cove- 
nant is absolute, and makes no mention whatever of any 
notice; and Ldo not think that there is any thing unrea- 
sonable or contrary to good sense in such a covenant, for 
I cannot imagine any action being brought in such a case 
without notice or correspondence of some kind previ- 
ously; and, if such a thing were to happen, the very 
smallest damages would probably be the result. But that 
is not the question now. There was no necessity for 
notice here, for itis not contained or provided for in the 
deed, Accordingto my view of them, the authorities are 
all with the plaintiff. The case of Vyse v. Wakefield has 
been relied on as in favor of the defendant, There the 
defendant had covenanted that he would, at any time, 
appear at an insurance office or offices within London or 
the bills of mortality, and answer all questions respect- 
ing his age, in order to enable the plaintiff to insure 
his life; that he would not afterward do any act 
whereby the insurance might become avoided; and 
the declaration alleged that the defendant, at the 
plaintiff's request, appeared at the Rock insurance 
office and answered certain questions, and that the 
plaintiff insured the defendant’s life by a-policy in 
that office, containing a proviso, that in case the defend- 
ant went beyond the limits of Europe, the policy should 
be null and void, The defendant went abroad beyond 
the limits of Europe, etc., and the question on demurrer 
was, whether the declaration was bad for not averring 
that the defendant had notice of the policy having been 
effected. The case was argued by two most eminent 
members of the bar, Mr. Cowling and Mr, Peacock; and 
I think the true rule is stated in Mr. Cowling’s argument, 
‘that there is no necessity to allege notice, if the defend- 
ant could have informed himself of the fact of the assur- 
ance, and of the terms upon which it was granted, and 
that, as a general rule, a party is not bound to do more 
than his contract obliges him todo; and there wasno stip- 
ulation there requiring the plaintiff to give notice. The 
court of exchequer held the declaration to be bad for not 
averring notice to the defendant that the policy had been 
effected, but they were evidently of opinion, that, if such 
notice had been given, the defendant would have been 
bound to take notice of the conditions of the policy. In 
giving judgment there, Lord Abinger, C. B., said, “The 
rule to be collected from the cases seems to be this, 
that where a party stipulates to do a certain thing 
in a certain specific event, which may become known 
to him, or with which he can make himself acquainted. 
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he is not entitled to notice, unless he stipulates for it.’’ 
And Parke, B., says, “‘ The general rule is, that a party is 
not entitled to notice unless he has stipulated for it; but 
there are certain cases where, from the very nature of the 
transaction, the law requires notice to be given, though 
not expressly stipulated for.” The learned baron there 
observes that there are two classes of cases on this sub- 
ject, “one where a party contracts to do something, but 
the act on which the rigat todemand payment is to arise 
is perfectly indefinite, as where a man promised to pay 
for certain weys of barley as much as he sold them to any 
other man; there the plaintiff is bound to aver notice, 
because the person to whom the weys are to be sold is 
perfectly indefinite, and altogether at the option of the 
plaintiff, who may sell them to whom he pleases, and, in 
such cases, the right of the defendant to a notice before 
he can be called on to pay is implied by law from the 
construction of the contract.’’ And further on the learned 
judge adds: ‘‘On the other hand, no notice is requisite 
where a specific act is to be done by a third party, oreven 
by the obligee himself, as for example, where the defend- 
ant covenants to pay money on the marriage of the 
obligee with B., or perhaps on the marriage of B. alone 
(for there are cases to that effect), or to pay such a sum to 
acertain person, or at such a rate as A, shall pay to B. 
In these cases there is a particular individual specified, 
and no option is to be exercised, and the party who, 
without stipulating for notice, has entered into the obli- 
gation to do these acts, is bound to do them.” And 
Rolfe, B., goes further: ‘‘I own that when the case was 
first opened my impression was in favor of the plaintiff, 
and for this reason, that when a party enters into a con- 
tract he is bound to perform it, whether reasonable or 
not. Where the law casts an obligation upon him, it 
says that it shall be reasonable; but that is not so where 
a party contracts to doa particular act, for there it is his 
own fault for entering into such a coutract.’’ I appre- 
hend that that is the rule of law, and I think that this is 
nota case in which the law would imply such a condi- 
tion, and import it into the covenant as has been con- 
tended for on the defendant’s behalf. It seems to me 
idle to assume that the lessor would be unable to inform 
himself of the state of the repairs. In my opinion, there- 
fore, this is a bad plea, and judgment should be for the 
plaintiff. Judgment for the defendant.—23 L. 7. R. 592, 


ip > 


CORRESPONDENCE. 
THE TIME FOR PERFORMING MARRIAGE CONTRACTS. 


In3 ALBANY LAw JOURNAL, 114, a writer expresses the 
opinion that the case of Burtis v. Thompson, 42 N. Y. 246, 
“has been somewhat rudely shaken by a recent decision 
of the English court of exchequer, in the case of Frost v. 
Knight,” since published in 3 ALBANY LAW JOURNAL, 133, 

Upon a careful review of the two cases, Iam unable to 
discover the incongruity alluded to. The facts in the 
two cases are not exactly parallel. In Burtis v. Thompson, 
the promise was to marry the plaintiff ‘‘in the fall.” But 
in Frost v. Knight, it was to marry her “ when his father 
died,” 

The supposed similarity of the two cases is chargeable 
toan omission to notice the contrast between the period 
within which the act is to be done, and the time after which 
it is to be done; and also the difference between an offer 
and a refusal to perform. 

The time when an act is to be done is usually indicated 
by naming a day, sometimes by naming a week or a 
month, and sometimes, as in Burtis v. Thompson, a season 
of the year, as “in the fall.” This time when always 
includes a certain period of time within which the act is to 
bedone. Thus: when tke day is named, the party has 
the whole of the day to perform, to refuse or to neglect to 
Perform. He may offer to perform or refuse at any time 
of the day, and his offer or refusal are good, and binding 





on both parties for certain purposes; and, when the time 
is longer than one day, as a month or “in the fall,” the 
samerule is applicable. But there is a manifest differ- 
ence between a neglect and a refusal to perform. Noone 
can be defaulted for neglect to perform until the last 
minute of the last hour of the specified period, be it a 
day, month or season, while a refusal to perform at any 
day or hour within the period of time specified is a 
breach of the contract, and an action lies immediately. 
And this is probably what Justice Ingalls refers to in his 
opinion, when he says: “The season of the year had 
arrived when * * * the defendant had agreed to per- 
form his contract,” and he had absolutely refused, 

But the case of Frost v. Knight is different: there no 
period within which the act was to be performed was in- 
dicated, only the happening of an event which was the 
commencement of that period; that is, it was to be afler 
the death of his father: the end of that period could have 
been fixed only by a demand or refusal. And the Eng- 
lish court well held that a refusal before the commence- 
ment of that period was as nugatory as would have been 
an offer or demand of performance. I see, therefore, no 
occasion for saying that either of these decisions is 
wrong. On the contrary, it seems to me that they are 
both correctly decided, and may stand as meritorious 
precedents upon the facts stated. 

The position that no action can be commenced until 
the next day after the end of the period within which 
the act is to be done, is applicable to neglects to perform ; 
not to refusals. A refusal within the period, be it day, 
month or season, puts an end to the contract, and an 
action may be commenced immediately. But a refusal 
before the commencement of the period operates nearly 
as a waiver of all rights on the part of the refuser, if the 
other party takes advantage of it and marries another 
person, or hires another servant, or changes his business 
so as not to need the services; and toward the opposite 
party it operates by way of notice, putting him on his 
guard, and authorizing him to make other arrangements 
to lessen the damages. And this applies to the justly 
repudiated case of Hochsler vy. De La Tour. There, the 
only effect of the defendant’s refusal was to authorize the 
plaintiff to seek other employment in the mean time, 
charging over to the defendant whatever loss or damage 
he might sustain by the change; and this loss or damage 
could not, in the nature of things, be completed until the 
period for entering into the employment arrived. It 
does not appear what damages the plaintiff was allowed 
to recover in that case; and it is difficult to see what he 
could have shown in an action commenced immediately 
upon notice of the refusal, But, as was well said by 
Kelly, C. B., in Frost v. Knight, “ the promise to do an act 
on the first of June is not, and cannot be, broken by any 
thing done or not done on the twenty-first of May.” 
This is sound doctrine and well authenticated. 

So, likewise, is the substance of the decision in Burtis 
v. Thompson, viz.: ‘*‘That the absolute refusal of the 
defendant (within the period within which the act was 
to have been done) to marry the plaintiff gave her the 
right to sue at once.’”’ It was just as much a breach of the 
contract as if, the day being named, he had given the 
same absolute refusal in the forenoon of that day. These 
two decisions are, therefore, not inconsistent with each 
other, but stand well together, while that of Hachster vy, 
De La Tour is impracticable, leads to a wilderness of con- 
fusion, and should be abandoned, 

° Cc. D. LAWTON, 


—— + ~0 


The Illinois legislative committee has reported ‘in favor 
of increasing the salary of the judges of the supreme 
court of the state to $6,000. Some economical members 
suggest $5,000, but the Springfield Journal objects, saying 
that on this “economy” there would be saved just a 
three cent postage stamp each year to every ten persons 
in the state. 
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NOTES AND QUERIES. 


New York, February %, 1871. 
Editors Albany Law Journal: 

Gentlemen,—Can an assignee in bankruptcy, under 
**section 16” of the United States bankrupt act, main- 
tain an action in the state courts to recover against a cred- 
itor of the bankrupt, who has received a preference 
which is fraudulent under the act, provided he brings the 
action within the time limited for taking such a proceed- 
ing in the United States courts ? 

Respectfully, E. F. B. 


The question has not been judicially passed upon to 
our knowledge, but we are of the opinion that an 
assignee, in the case stated, may maintain an action 
in the state courts; and such we understand to be the 
“unofficial”? opinion of Judge Hall, of the United 
States district court for the northern district of New 
York. Ep. A. L. J. 





TERMS OF COURT FOR MARCH. 


SPECIAL TERMS AND CIRCUITS, 


2d Monday, circuit and oyer and terminer, Schuyler, 
Boardman. 

2d Monday, circuit and oyer and terminer, Genesee, 
Talcott. 
: 2u Tuesday, circuit and oyer and terminer, Caldwell, 
otter, 

2d Tuesday, special term, Tioga, Parker. 

3d Monday, circuit and oyer and terminer, Westches- 
ter, Gilbert, 

3d Monday, circuit and oyer and terminer, Schenec- 
tady, Bockes. 

3d Tuesday, special term, Jefferson, Mullin, 

4th Monday, special term, White Plains, Gilbert. 

4th Monday, circuit and oyer and terminer, Yates, 
Johnson. 

4th Monday, circuit and oyer and terminer, Herkimer. 

4th Monday, special term, Erie, Talcott, 
— Monday, circuit and oyer and terminer, Tompkins, 
Rurray. 

Last Monday, special term, Monroe, Dwight. 

Last Tuesday, special term, Albany, Ingalls. 

Last Tuesday, special term, Cortland, Parker. 


—ep>e 
LEGAL NEWS. 

The forty-first congress made an appropriation of two 
millions of dollars to defray the expenses of United 
States courts. 

An English court has decided that the Bible and the 
Union Jack may properly be included among a traveler’s 
personal baggage, for which the railways are responsible. 

Judge Shepley, of the United States circuit court in 
Boston, has adjudged the Boston, Hartford and Erie Rail- 
road bankrupt, on the petition of Seth Adams. 

Mr. John Robert Davison, Q. C., the newly appointed 
judge advocate-general, has been recently sworn a mem- 
ber of her majesty’s privy council. 

The Philadelphia society for alleviating the miseries of 
public prisons is endeavoring to raise a fund of $25,000, 
intending to use the income thereof in assisting dis- 
charged convicts to earn their own support. 

A bill has been introduced into the New Dominion 
house of commons for the purpose of authorizing the 
extradition from Canada of persons charged with having 
committed crimes in the United States. 

A bill is before the legislature of this state making the 
jurisdiction of the common pleas court of New York city 
co-extensive with that of the supreme court, and repeal- 
ing the law allowing the removal of causes from that 
court to the supreme court. 

The attorney-general of Pennsylvania has given an 
opinion, to the effect that the legislature of that state has 
power to act with reference to the recent action of the 
coal transportation companies, and that if two or more 
combine to raise the tolls their officers can be indicted for 
conspiracy. 





An Erie (Penn.) citizen wishing some Brooklyn lawyer 
to take testimony in a certain case, and not knowing 
any lawyer there, sent a telegram requesting the tele. 
graph manager to “ Ask reliable young lawyer if he can 
take testimony March 1;” and the answer came back; 
“ Reliable young lawyer not known here.” 


The queen of England has directed letters patent to be 
passed under the great seal, granting the dignity ofa 
knight of the United Kingdom of Great Britain and Ire. 
land unto Charles Robert Turner, Esq., late senior mag. 
ter of her majesty’s court of queen’s bench at West. 
minster, 


The supreme court of appeals of Virginia has decided 
that a person incarcerated for a tax debt to the state can. 
not be released by any process until the debt is paid. The 
lower court had decided that the act forthe imprisonment 
of debtors for revenue tax was unconstitutional. The 
supreme court reversed this decision, and remanded 
Andrew J. Bryn, who owes the state $3,000 tax debt, to 
prison till the money is paid, 


GIVING THE PRECISE WorDs.—A witness was exam- 
ined before a judge, in acase, who required him to repeat 
the precise words spoken, The witness hesitated till he 
riveted the attention of the entire court upon him, then, 
fixing his eyes earnestly on the judge, began: 

“May it please your honor, you lie and steal, and get 
your living by stealing.” 

The face of the judge reddened, and he immediately said: 

‘“*Turn to the jury, sir.” 


In the case of Hoskins v. Dawson, tried in the queen's 
bench, Lineoln’s inn sued one of its members for fees due 
under its rules. It seemed that the defendant owed ten 
years’ arrears, amounting to about £30. The defendant, 
who argued his own ease, said that he had ten years ago 
given up all idea of practicing law, and had left England, 
returning only quite lately. He contended that he had 
ceased to be a member, and also that the rules were unrea- 
sonable. The case for the society was, that a member 
could not cease to be such except on a petition duly pre- 
sented, and payment of all fees. The lord chief justice 
directed the jury that the defendant was bound by the 
rules of the society, and had not ceased to be a member, 
and that, therefore, the society was entitled to recover,— 
Solicitors’ Journal, 

—_—_-—~.- 


NEW YORK STATUTES AT LARGE, 
CHap, 32. 


An Act to amend the first section of the third title of 
the eighth chapter of the second part of Revised 
Statutes, in relation to the custody of minor children. 


PASSED February 10, 1871; three-fifths being present. 


The People of the State of New York, represented in Senate 
and Assembly, do enact as follows : 

SECTION 1. The first section of the third title of the 
eighth chapter of the second part of the revised statutes 
is hereby amended so as to read as follows: 

#1. Every father, whether of full age ora minor, of 4 
child likely to be born, or of any living child under the 
age of twenty-one years, and unmarried, may, by his 
deed or last will duly executed, or, in case such father 
shall be dead, and shall not have exercised his said right 
of appointment, then the mother, whether of full age or 
a minor, of every such child, may, by her deed or last 
will, duly executed, dispose of the custody and tuition 
of such child during its minority, or for any less time, te 
any person or persons, in possession or remainder. 

22. This act shall take effect immediately 

[See 2 R. 8. 150; 23 B. 472; 19 W. 18; 5J. C. R. 279; 12 How. 
P. R. 515.) 
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STUDIES IN LEGAL BIOGRAPHY — LAW AND 
LATIN. 

It is undoubtedly better that a judge should know 
law rather than Latin, if he cannot know both; but 
some judges have known both, and their law has been 
none the worse for their Latin. In the existing cru- 
sade against the classics, and in favor of science, it is 
to be feared that the former are underrated. If we 
need any thing more than the spectacle of one prime 
minister commenting on Homer, and another trans- 
lating him into English verse, to convince us that a 
man may know Latin or Greek and yet be capable of 
moving creditably in the world’s affairs, let us look 
over the biographies of the English judges, a class of 
men whose lives ought to make us proud of our race 
and of our profession. Several of the greatest of them 
have been distinguished by their knowledge of the 
classics, and one at least was ludicrous for his lack of 
it. It is natural that a lawyer should bea “ wrangler,” 
and so we are not surprised to learn that Littledale, 
Bickersteth, Alderson, Maule, Bell, Starkie, Jacob, 
Cowling and others were senior wranglers; but it is 
refreshing to know that, among others, Ellenborough 
was distinguished for his classical standing in college, 
and that Coleridge stood alone in the first class of 
classics an unprecedented honor, Few lawyers, 
however, carry their Latin into life, and it is to a few 
who have cultivated the classics in their mature years 
that we desire to draw attention. 

It is seldom that the interpretation of a dead lan- 
guage has been the subject of judicial inquiry. One 
celebrated instance is recorded. Wrangham, after- 
ward archdeacon of Chester, being a scholar of Trinity 
Hall, Cambridge, was candidate for a vacant fellow- 
ship, contending that he was entitled to it as the only 
“scholar”? who was a candidate; that by the statute 
it was provided, upon such a vacancy, ‘‘ quod in loco 
socii collegii subrogetur scholaris ideoneus moribus et 
ingenio,”’ and that no objection could be made to his 
morals or his talents. His manners, however, being 
disliked, he was passed over, and another elected. 
He presented his petition to Lord Chancellor Lough- 
borough, praying that the election should be set aside, 
and the question at issue was whether moribus meant 
morals or manners. The counsel for the petitioner 
insisted that whenever the word is applied by classic 
authors to an individual, it means morals, but when 
appropriated to a nation it means manners as well, 
and cited Terence, Quintilian, Horace, Virgil, Tacitus 
«nd Martial —a formidable array, surely. The coun- 
sel for the college contented themselves with one quo- 
tation, supplied by the fellows, which they claimed to 
be decisive in their favor. Ovid, in describing his 
two mistresses, or rather two of his. mistresses, for 
whose morals nothing could be said, observes : 








* Heec seoee melior, moribus illa, fuit.” 
(That is the prettier, this the more polite.) 


His lordship, in an extempore decision, cited several 
instances from Horace and Cicero, showing that the 
term was used indifferently, in either sense, whether 
applied to a nation or an individual. He decided in 
favor of the college, on the ground that the founder 
could not have “ meant to tie them down to the test 
of little more than common honesty,’’ but “ rather 
intended to leave the choice as ample as possible, that 
the fellows might be in all respects fit for each other.”’ 
The feelings of the petitioner, who was excluded 
probably on account of his superior learning and 
capacity, were soothed by his lordship’s intimation 
that he might be “ fit for greater and better situa- 
tions.”’ 

Lord Thurlow at the age of about thirteen wrote 
some very clever Latin verses entitled Gallicidium, 
or Cock-Throwing, relative to a brutal pastime much 
in vogue at that day. It may be worth while to quote 
a translation of the latter half: 


“Tied by the leg a captive cock I spied, 
Who oft in vain to use his pinions tried ; 
While near him stood, in nature’s strength, a clown, 
Taught by long use the art of knocking down; 
None e’er like him inearnadined with stains’ 
So many clubs, or spo'led so many mains. 
He seized a stick with wondrous skill prepared, 
And thus addressed it, as his hand he bared: 
* My trusty club, which never failed me yet, 
Fly swift, and let that cock his w ages get.’ 
He spake, and threw,— ’T is done,’ exclaimed the clown 
Shouted the crowd amazed, ‘ He’s down, he’s down!’ 
As when old Jove his thunderbolts upreared, 
('T was time) when Sol’s ungoverned son appeared 
Through heaven and panting earth his car to wheel, 
Till Neptune’s self, half-boiled, began to squeal, 
Right on the lad’s ‘doomed head the lightn ngs beat, 
And he at once lost bot! his life and seat. 
So fell the cock beneath the heavy blow, 
His legs and spurs far scattered to and fro, 
Thus may thy cocks, false, recreant Gallia, fall, 
And thou, old England, thou be cock of all, 
Whilst Cambria’s hero still to conquest leads, 
And British soldiers emulate his deeds. 
Oh, may he soon recross the subject main, 
And seek, in triumph seek, his home again,” 


This is very different stuff from ordinary school 
verses. The swearing chancellor sticks out already in 
them. He amused his old age by translations from 
the classics, and in superintending the classical edu- 
eation of his nephews. Lord Campbell informs us 
that he was also a good Grecian, and gives an admi- 
rable translation of his, of a chorus from the Hippo- 
lytus of Euripides, and says that a translation is 
extant in his handwriting of the whole of Homer’s 
Batrachomyomachia, or Battle of the Frogs and Mice. 
The following is his translation of a portion of the 
speech of the king of the mice, to Bladder-Cheek, king 
of the frogs: 


* My name is Crumb-catch, and I am the son 

Of Nibble-Biscuit, my great hearted sire; 
Lick-Mill ’s my mother, King Gnaw- Gammon’s child, 
She bore me in a hole, and brought me up 

With figs and nuts, and ev ery sort of food. 

But how make me thy friend, unlike in kind? 
Thy living is in waters; but my food 

Whatever man is used to eat. The loaf 

Thrice kneaded, in the neat round basket kept, 
Escapes me not; nor wafer flat and long, 

Mixed with much sesame; nor bacon s ice, 

Nor liver, clotlied in jacket t of white lard; 

Nor cheese fresh-curdled from delicious milk; H 
Nor the good sweatmeats which the wealthy love; 
Nor what else cooks prepare to feast mankind, 
Pressing their dishes with each kind of sauce.” 


Lord Mansfield, the most venerated and beloved 
character in judicial biography, passed the last five 
years of his life in retirement, dying at the great age 
of eighty-eight, These years he enlivened by the 
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study of Cicero, especially of his De Senectute. Per- 
haps the great lawyer's fondness for Latin was instilled 
by the first copy given him when he began to learn 
text hand at Perth school, Opere peracto ludemus, a 
maxim which he often repeated and always acted 
upon. When he was at Westminster school, Lady 
Kinnoul, observing him pen in hand and thoughtful, 
asked him if he was writing his theme, and what in 
plain English it was. She was rather surprised by 
his answer, “‘ What is that to you?’ His apparent 
rudeness is explained by the Latin title of his theme, 
Quid ad te pertinet? From the conflagration which 
destroyed his papers in 1780, there was preserved a 
fragment of a Latin essay written by him at school 
on one of Demusthenes’ masterpieces. At Oxford he 
gained the first prize by some indifferent Latin verses 
laudatory of George I, which Lord Campbell has been 
at the pains to translate. It is a singular circum- 
stance that Chatham, between whom and the two 
succeeding Georges there was such enmity, on this 
occasion tried to gain the prize by extolling the king, 
and is supposed, by reason of his defeat by Murray, 
to have contracted a lasting dislike for his successful 
competitor. One of Mansfield’s favorite amusements 
was to quiz Sergeant Hill, a famous black-letter law- 
yer generally known as Sergeant Labyrinth. On one 
occasion, in a trial of ejectment, a deed being offered 
in evidence which purported to be an “indenture,” 
Hill objected to its reception on the ground that its 
edge was cut straight instead of zig-zag, and talked 
about the derivation of the word from instar dentium. 
Mansfield took the deed and “ sighted ” its edge, and 
thus pronounced judgment: “I am of opinion that 
this is not a straight mathematical line; therefore it 
is instar dentium, and comes within your own defini- 
tion of an indenture. Let it be read in evidence.” On 
another occasion Hill was arguing the point, whether 
there was sufficient evidence to support an action of 
trespass for breaking a hole through a wall separating 
the houses of the parties, and Mansfield suggested 
that, although the hole was proved to be there, and 
the defendant had used it, possibly it might long have 
been there. The sergeant impertinently demanding 
if there was any authority in the books for such a 
presumption, his lordship quoted to him the case of 
Pyramus and Thishe, and the following: 


“ Fissus erat tenui rima, quam duxerat olim, 
Cum fieret, paries domui communis utrique, 
Id vituim nulli per secula longa notatum,”’ 


No wonder that the sergeant scribbled contempt- 
uous observations about his lordship in his law 
books, which may yet be seen in Lincaln’s Inn 
library. 

A false quantity grated on Lord Mansfield’s nerves. 
Crosby, a Scotch advocate, said at the bar of the house 
of lords: “I have the honor to appear before your 
lordships as counsel for the curators,”’ Mansfield 
groaned, and softening his reproof by an allusion 
to his own nationality, observed: ‘ Curators, Mr, 
Crosby, curators. I wish our countrymen would pay 
a little more attention to prosody.”” Whereupon Mr. 
Crosby quickly replied: “I can assure you that our 
countrymen are very proud of your lordship, as the 
greatest senator and orator of the present age.”’ 

Mansfield often introduced classical quotations with 
great aptness, but seldom more strikingly than in 





Somersett’s case, in which he pronounced those 
immortal words: “ The air of England has long been 
too pure for a slave, and every man is free who 
breathes it.* Every man who comes into England is 
entitled to the protection of English law, whatever 
oppression he may heretofore bave suffered, and 
whatever may be the color of his skin: 


*‘Quamvis ille pigs, quamvis tu candidus esses.’ 
(Although he ’s dark, althongh thyself art fair.) 


Let the negro be discharged.” It must not be sup- 
posed that Mansfield intended any pun by the word 
niger, for, although the gravity of the occasion would 
scarcely have restrained his wit, yet, as his lordship 
was not an American, it may be doubted whether he 
was acquainted with the opprobrious epithet with 
which, until its subjects became voters, many Ameri- 
cans were wont to stigmatize them. Since that day 
the negro has “ been discharged,” and, if Lord Mans- 
field could have looked forward less than a hundred 
years, and witnessed the assiduity with which politi- 
cians court the negro for his vote, he might haye 
added, as a warning to the white man, the poet’s next 
line: 
“O formose puer, nimiun ne crede colori!” 

— youth, trust not too much to thy complexion 

air. 

In “Arundines Cami,’’ an article in the London 
Quarterly Review, namber 138, we find the following: 
“We return to the judges of the land. We presume 
not to know whether some of these learned persons 
ever beguile the weariness of an interminable cause, 
or the dullness of some lengthy and remorseless argu- 
ment, by relaxations of this kind. Certain Greek epi- 
grams are afloat, which acknowledge one of the bench 
as their undoubted parent; but, to speak the truth, 
remembering the youthful feats of more than one of 
these ermined sages, the prize poems at the school 
and either university which have given presage of 
their future distinction, we are unwilling to accept 
these verses as fair examples of their powers, although 
those powers may have been blunted by disuse, by 
familiarity with barbarous law Latin, and the prosaic 
work of the courts.” Then follows a very graceful 
Latin poem by Sergeant Lens, “Ad Amicam.” The 
gender cf the sergeant’s “ friend” is such as to forbid 
the idea that the subject of his verses may be “ amicus 
curize ;’’ but if there were any doubts on this point, 
Lens sheds such a clear light on the subject as to dis- 
pel it. We have attempted the following translation: 

Since now my tedious chains I miss, 

I bless your guile and artifice. 

Freed from old flames are heart and limb, 
Love’s ancient torch is growing dim; 
Pitying that I should sorrow so, 

Cupid has laid aside his bow. 

If now the breezes waft your name, 

My brow no longer glows with shame; 
If I behold your breast and face, 

My heart no more leads me a race. 

If stars to soothing sleep invite, 
Dreams show me not your shape by night; 
When dreams yield to the clear sunrise, 
No more your charms obscure my eyes. 
To walk without you I consent, 

And with myself am quite content; 
Near you my daily seat I take, 

Nor fee! my heart to bound or ache. 

If I review your glowing charms, 

No a love my bosom warms; 

If I recall my late unrest, 

Anger no longer swells my breast; 





*He did not originate this doctrine, however. It wat 
first enunciated by Chief Justice Holt. 
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If you stare in proud amaze, 

Or wink or leer with am’rous gaze, 

Nor smiles nor frowns my passion raise. 
If I roam tranquil, free from care, 

Or with an anxious, timid air, 

You're not to blame because I grieve, 
Nor that I’m happy, thanks receive. 
Without you, pleasant places please me, 
With you, the irksome do not ease me; 
Comely, I confess your face is, 

But you’re no more one’f the Graces, 
Nor yet of purple love the dame. 

I’ve lost a fickle, faithless flame, 

You've lost a lover true and fond; 
Which therefore should the more despond ? 
You’ll find no swain than me more true, 
Vl find a thousand false as you, 

The tough old sergeant’s philosophy is sound and 
even admirable, but such sentiments would be dele- 
terious to our profession if they should generally 
prevail, for they would diminish that lucrative and 
interesting class of lawsuits known as “ breach of 
promise” cases. The Quarterly correctly describes 
the verses as “‘ youthful in style and subject.” 

Lord Kenyon was distinguished among the English 
judges for his lack of classical culture. His penuri- 
ousness and his bad Latin were hit off by Ellenbor- 
ough. After Kenyon’s death, a hatchment was put 
on his house, with the motto painted by mistake, Mors 
janua vita. Ellenborough insisted that Kenyon so 
ordered it to save the extra expense of the final dip- 
thong. In the house of lords he talked about flagrante 
bello for pendente bello. He was continually lugging 
in classical quotations without regard to their appo- 
siteness, or care or knowledge of their correctness, 
When he wished to express the idea stare decisis, he 
would say: “‘ In advancing to the consideration of this 
subject, I propose stare super antiquas vias.” An- 
other favorite was melius est petere fontes quam sec- 
tari rivos. He would inform the bar that “ the court 
will take time to consider this case ‘ propter difficulta- 
tem.” ‘*Go to chancery,” said he to an importunate 
suitor, ‘abi in malem rem,” “ Taffy,” said Thurlow 
(he always called him Taffy), ‘‘ when did you first 
think the court of chancery was such a ‘mala res ?’ 
Iremember that you made a very good thing of it.” 
To illustrate the conclusiveness of some fact, he said: 
“It is as plain as the noses on your faces —‘ latet 
anguis in herba.’’? In ‘“‘ Westminster Hall,” a mis- 
cellany of legal anecdote, he is scarcely caricatured 
when represented as saying to a jury: “ Having thus 
discharged your consciences, gentlemen, you may 
retire to your homes in peace, with the delightful con- 
sciousness of having performed your duties well, and 
may lay your heads upon your pillows and say, ‘ aut 
Cesar aut nullus.’” In view of the foregoing, we 
may well decide that ‘a little Latin is a dangerous 
thing.” 

We have a delightful picture of Lord Tenterden 
beguiling the tediousness of the long vacation with 
botany and Latin verses on flowers and plants. At 
Oxford his lordship had taken prizes for Latin and for 
English composition. In his third year he recited, as 
‘prize poem, ‘‘Globus rostaticus,” the air balloon, 
Which had just been introduced into England, and we 
presume his verses, as well as his subject, were inflated 
and gaseous. He apologizes to Sir Egerton Brydges 
for his flowers of nature and of rhetoric: “I have 
ilways felt that it might be said that a chief justice 
and a peer might employ his leisure hours better than 
in writing nonsense verses about flowers. * * * John 





Williams, of the northern circuit, now the queen’s 
solicitor-general (at present one of the puisne judges 
of the queen’s bench), who is an admirable scholar, 
sent me four or five Greek epigrams of hisown. I 
had a mind to thank each of them, and found I could 
do so with great ease to myself in ten hendecasyllables, 
This led me to compose two trifles in the same metre 
on two favorite flowers, and afterward some others, 
now I think twelve in all, in different Horatian 
metres, and one, an Ovidian epistle, the subject of 
which is the forget-me-not. One of the earliest is an 
ode on the conservatory in the Alcaic metre, of which 
the last stanza contains the true cause and excuse of 
the whole, and this I will now transcribe: 
“ Sit fabulosis fas mihi cantibus 
Lenire curas! sit mihi floribus 


Mulcere me fessum, senem que 
Carpere quos juvenis solebam.” 


(Be ’t mine to lighten cares with fabled song, 
And while I draw my weary frame along, 
To soothe my aged spirit with the flowers 
That I have often plucked in boyhood’s hours.) 
“You see, Iam now on my hobby, and you must 
be patient while I take ashort ride. Another of the 
earliest is an ode in the Sapphic metre, on the Con- 
vallaria Maialis, the lily of the valley. Iam a great 
admirer of Linnzeus, and my verses contain many 
allusions to his system. * * * There are three other 
metres of Horace on which I should like to write 
something, but what or when I know not.” He 
describes the lily of the valley as follows: 
“ Flosculis nutans oneratis albis, 
Non ebur lucet Pariumve marmor 
Furius, nec quee decorat pruina 
Cana cupressos, 
Talis et pectus niveumque collum, 
Advena viso, — texit, 


Insule virgo, leviterque cymbam a 
Littore trusit.”’ 


(Heavily laden with white blossoms bending, 

Neither pure ivory nor Parian marble, 

Nor hoar frost beauty to cypresses lending, 
Shineth more brightly. 

Such is the maid of the island, who blushes 

And covers her snowy neck and her bosom, 

Seeing a stranger, and from the shore pushes 
Her gondola lightly.) 

The amiable, witty, and profoundly-learned Lord 
Stowell, brother of Lord Eldon, was a good classical 
scholar. In his last days, ‘‘ when reason’s lamp burnt 
dimly, and he scarcely retained a recollection of famil- 
iar objects, on some one chancing to repeat a line 
of Horace, he immediately took up the passage and 
recited thirty or forty verses with but a single pause.”’ 
In his decisions he drew largely on his classical rec- 
ollections. In one case, remarking how little eastern 
nations are assimilated to the character of the foreign 
elements introduced into them, he quoted : 

‘Doris amara suam non istermisceat undam” 

(The bitter ocean hath not intermixed her wave); 
that is, ‘‘ with thee,” Arethusa, the nymph, who, 
drinking at the stream of the Alpheus, and being 
pursued by the river god, was changed by Diana into 
a fountain, and who, when Alpheus sought to minglé 
his waters with hers, fled under the earth and through 
the sea, and rose, still preserving her freshness, in the 
island of Ortygia. In another case, where a prize was 
claimed by a privateer, but it appeared that the pur- 
suer had been chased away by other vessels, he re- 
marks: “It is the first instance, I believe, in which 
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the character of a captor has been claimed by : a flying 
vessel; “ Lepus tute es, et pulpamentum queris?” 
(Thyself a hare, dost thou hunt game?) Which was 
truly making game of the claimant. 

If Henry Erskine, brother of the greater Thomas, 
had not been a wit and a classical scholar, he would 
not have been able to make his famous repartee to the 
silly lawyer, who, not liking a question put to him by 
the former as dean of faculty, said: “‘ Harry, I never 
meet you but I find you Askin,”’ (Scotch for Erskine.) 
“And I, Bob, never meet you but I find an Anser.” 
Hardly inferior were Thomas’ puns on Mr, Maylem, 
whom he met at Ramsgate, who told him his physi- 
cian had ordered him not to bathe. ‘Then,’’ said 
Erskine, “you are malwm prohibitum.” “ My wile, 
however,” resumed the other, “does bathe.’ ‘Oh, 
then,” said Erskine, in great glee, ‘‘she is malum in 
se.” 

An anecdote of Baron Alderson forms a suggestive 
conclusion to this subject. A barrister applied to him 
for a “nolle prosequi.’’ “Stop, sir,” said the judge; 
* consider that this is the last day of term, and don’t 
make things unnecessarily long.” 


EARLY ENGLISH CODES. 


1. THE MIRROR; 2. LEGES HENRICI I. 


It is proposed to discuss, in the following article, the 
authenticity and the worth of certain ancient legal 
treatises, which have lately been cited as of great 
authority, and emphatically vouched to contain much 
trustworthy information, both as to the history of this 
country in remote times, and as to the sources of our 
common law. 

Somewhat incrusted —overmuch perhaps — rubi- 
gine vetustatis, such treatises have nothing about them 
attractive to the general reader, and but little that is 
useful even to the professional student, and yet, in 
the history of the development of our liberties, they 
may have an infinite importance as links in the long 
chain of our national records, as ancient title deeds of 
our present freedom, which may at least merit an 
eecasional reference, and justify an endeavor to 
awaken a passing interest in the genuine, and to 
point out and displace the worthless. 

It can hardly be rash to affirm that a critical exami- 
nation of the early law books and judicial records, 
with a design to eliminate 

il troppo, ed il vano, 


should be the first object of the codifier, and that to 
set about re-arranging the practice and the functions 
of the judiciary, before we have obtained the scheme of 
the future code—which is the plan adopted by our 
highest legal officer—is very like beginning at the 
wrong end. But be this view right or wrong, it cannot 
but be necessary to the compilation of a reasonably 
satisfactory digest to ascertain what are, and what are 
not, the pure sources of the law. With these observa- 
tions we will proceed to discuss the treatises referred 
to, taking them in the order of their popularity. 

The “ Mirror” appears to stand first on the list. It 
received from Lord Coke (see preface to the 9th and 
10th Reports) the most emphatic commendation, and 
it has recently been highly eulogized and abundantly 





— a 


cited by Mr. Finlason in his n new edition of “ Reeves 
History of the Law,’ and described by him as a work 
“more illustrative of our whole legal history for the 
period from the Saxon monarchy to the great charter 
than any other work extant.’’* We may add, that it 
was also cited in the recent case of Tatton v. Darke, 
5 H. & N. 647, and relied upon by the court, the late 
Lord Chief Baron Pollock having been reported as 
saying that it was written in the time of King Alfred, 
See 29 Law Jour. Exch, 271. 

Unfortunately, the “ Mirror’ is one of the most 
questionable authorities extant, as we shall show, 
Meanwhile, a word as to Lord Coke’s commendation, 
It must be remembered that in his time philosophical 
criticism, of either law or history, or scientific writ- 
ings, was practically unknown, and an almost blind 
reiiance on precedent (which even Lord Coke himself 
reprobates ft), was the confirmed habit of both bar and 
bench. Whether these precedents were genuine or 
not was rarely, if ever, considered; it sufficed that 
they were, or purported to be, ancient, and supported 
the opinions of the person citing them. Some curious 
instances of Lord Coke’s lack of critical judgment 
will be seen by referring to the citations in the note 
below, and, we are afraid we must say, of his occa- 
sional recklessness in the use of records for the pur- 
pose of supporting his statements. We ought, 
nevertheless, to add, guoad the references to certain 
of his works, that they were posthumous publi- 
cations. 

We shall now give some account of this ancient 
treatise. 

The “ Mirror” is what may be called an ambitious 
work, professing to be a summa or abridgment of 
English law from the days of King Arthur to those 
of Edward I, and such as Vacarius and some of the 
most distinguished of the doctors of Bologna had pre- 
viously compiled with reference to the civil law. It 
affects to give circumstantial accounts of particular 
ordinances and judgments of King Alfred (Mr. Fin- 
lason says that it contains his long-lost Dom-boe), it 
attributes to this monarch the institution of trial by 
jury, and narrates, in chronicle-like style, a strange 
story of his hanging forty-four judges, and many 
other curious facts which are not mentioned or refer- 
red to in the life of King Alfred by his cotemporary, 
Asser, or in any record of a trustworthy character. 
It further acquaints us with some details concerning 
the independence of the clergy of control by the secu- 
lar courts in the time of King Edward I, which are 
not narrated by other writers; and inter alia, it tells 
us that the ancient and accustomed punishment for 
heresy was burning, as to which, again, there is no 
independent proof whatever. 

This remarkable work appears to have remained 
neg'ected and unknown to the profession until the 
apparent discovery of a MS, of it by Lord Coke, after 
the publication of the eighth reports, for no mention 
is made of it by him in his elaborate prefaces to the 
third and eighth volumes, wherein he enumerates the 
various legal authors of high repute. In his preface 





* Reeves’ Hist. C. L., Vol. 1, note to preface. 

t Preface, 10 Rep. xxi. 

tCo. Litt. 68, b., extract from Leg. Ed. Conf.; Selden, tit. 
Hon., rest 4, cap. 5, 8. 26; Preface to 3 Rep.; er Andersol, 
C. J., 2 Sid. 200; pe Cur. Cam. Scacc., Kel. 21; per Prynk 
Brev. Tee. Pre 4 part. 
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to the ninth reports he commences by alluding to it 
as “a very ancient manuscript in my possession.” 

It was first printed in 1642 from ‘“‘an old MS. be- 
longing to Francis Tate, Esq.,” collated with another 
in the possession of Corpus Christi College, Cam- 
pridge. Notwithstanding its distinguished introduc- 
tion to the legal world, it seems to have excited 
immediate suspicion. Fulbeck,* for example, never 
mentions it in his well known “Study of the Law.” 

Of the next generation of lawyers and law writers, 
Lord Hale, as illustrious an antiquary as a lawyer, 
makes no use of it either in his “‘ History of the Law,” 
or in his more critical work on the “Pleas of the 
Crown,” and this is the more remarkable, considering 
his evident conviction that to the Anglo-Saxons we 
owe the greater part of the elements of the law. 
There are sone omissions, which appear to us mani- 
festly intentional. See Hale, Pl. Cr., ¢. 11, and ¢, 30: 
compare Mirror, c. I., s. 4, and c. IV., s. 14, 

After Lord Hale’s time, the “‘ Mirror’ received some 
attention and examination from the celebrated Dr. 
Hicks, perhaps the most learned Anglo-Saxon scholar 
of his day, and any one who will take the trouble to 
refer to his laborious investigation of the truth of one 
of the statements in the “‘ Mirror,’’ which is to be found 
at p. 42 of his “ Dissertatio Epistolaris,’’ will feel but 
little surprised at his calling Horne, in one passage, 
falsarius aliqus Horno, and, in another, at his speak- 
ing of the work attributed to him as quo nihil menda- 
cious; or if the trouble should be too great, we 
venture to say that a moderate acquaintance with 
Anglo-Saxon names, and a cursory reference to and 
comparison of the semi-Frankish concoctions in the 
“Mirror,” will enable any intelligent person to see 
why Dr. Hicks used such strong language. 

An analysis of this composition leads us to attribute 
it not to Horne, but to some unknown lawyer, long 
posterior to the reign of Edward II. The elaboration 
of the reasons for this opinion would occupy too much 
of the space of this review, but we may mention one 
little bit of internal evidence which is very cogent. 
It will be seen that among the causes assigned in 
chapter 3, section 6, for exception to the jurisdiction, is 
the following: ‘‘That the writ is written on paper 
[Fr papier], or parchment, which is prohibited.’ 
Now paper, in the reign of Edward II, was an arti- 
cle de luxe, entirely of foreign manufacture, and, with 
the exception of a very few royal letters and docu- 
ments, most if not all of which were written abroad, 
was unknown in England; but there are extant writs 
tothe sheriffs of the reign of Richard IT, written upon 
paper, and enrolled among the public records, which 
are believed to be the first official emp!oyment of this 
material, and we do not find any authority before the 
time of Lord Cokef for the statement that paper was 
prohibited in legal proceedings. 

We will now turn to the “* Leges Henrici I.”” These 
will be found printed in the record edition of “Ancient 
Laws and Institutes of England,’’ which was pub- 





*A cotemporary of Lord Coke’s. The preface to 9 Rep. 
was written about 1612, Fulbeck’s study of the Law about 
Bridgman, Leg. Bibl. Sir Thomas Egerton and 
ord Eldon both held a high opinion of this work by 
ulbeck. 
+See Co. Litt. 260 a; 2 Roll. Ab.21. Note, also, that paper 
eset, not papier, but papire, in 4 P. R., 176; temp, 1 
en. VI, 





lished in 1840, They are taken from the “‘ Red Book 
of the Exchequer,” which is, unquestionably, of great 
antiquity, and has often been “ admitted in the court 
of exchequer as evidence for certain purposes,.”’* 
These laws, somewhat like the ‘‘ Mirror,” profess to be 
a code for the entire kingdom, and they are divided 
into paragraphs and subsections in a most systematic 
way. 

Lord Hale frequently refers to them; Mr. Hallaint 
attributes them to a compiler in the reign of Stephen, 
and has made many citations from them; and lastly 
in the new edition of “‘ Reeve’s History,” already 
mentioned, we find them repeatedly and largely 
quoted, and Mr. Reeves taken severely to task for 
omitting to make use of them. 

Now, what are these Jaws? We must first separate 
the charta of Henry I from the laws. The charta 
probably is genuine, being found in the * Textus 
Roffensis,’”’ which, it is generally agreed, was written 
between 1115 and 1125; but the laws, of which the 
only copy of so early a date as the reign of Henry III 
is in the “ Red Book of the Exchequer,’ are not in 
the “ Textus Roffensis.” They commence with a par- 
agraph headed De Causarum Proprietatibus. 

One thing, we think, is clear, namely: that it is 
impossible to assign an earlier date to them than the 
reign of Henry II; for, first, the ‘‘ Decretum of Gra- 
tian ’’ (not published in Italy until 1151), is mentioned 
in this treatise, which sufficiently shows that the work 
was not compiled under Henry I, and taking into con- 
sideration this date so established, and the disturbed 
state of the country under Stephen, we may safely 
conclude that this compilation was not effected under 
that king; secondly, it is the opinion of a great scholar 
and painstaking critic, Mr. Sumner, for which he cites 
authorities, that this code could not have been con- 
structed until the eighteenth year of Henry II; this 
opinion is founded upon the internal evidence of the 
document. 

For our own part, we consider that it was not com- 
piled until after the eighteenth year of Henry ITZ, for 
the following reasons: according to Mr. Madox’s 
statement (founded on much careful research) in the 
‘*Dissertatio Epistolaris,’’ printed at the end of his 
‘* History of the Exchequer,” the ‘‘ Red Book’’ was 
compiled by one Alexander de Swereford, a canon of 
St. Paul’s, and he, it is shown by Mr. Foss, was not 
appointed until 18 Henry III to the charge of the 
records of the Exchequer.{ This fact, taken in con- 
junction with what we may infer from several pas- 
sages in the Leges, quite inconsistent with the consti- 
tutions of Clarendon, but not at variance with the 
subsequent claims and usurped rights of the clergy in 
the reign of Henry ITI, tends to place the date of this 
collection of laws about the year 1230,2— that is to 
say, one century after their commonly ascribed date. 

In aid of the above surmise, we add the following 
extract from Bracton, who probably commenced his 
voluminous commentary about 1230: 


“Fere in omnibus regionibus utantur legibus et Jare 
seripto, sola Anglia us» est ut in suis finibus jure non 
scripto et consuetudine.” 





*2 Hallam, Mid. Ages. Note xi, 413, llth edition, 
+2 Hallam, id. 337 and 386. 
tSee *‘ Foss’ Judges,”’ Alexander de Swereford, 
This is, in fact, the date given by Swereford himself in 
his preface to the Red Book, 
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It being impossible to ascertain what were the mate- 
rials of which the author availed himself, we must 
trust to analysis for the purpose of ascertaining the 
worth of his compilation. The first thing that we feel 
atruck with is, the horribly bad Latin of the text; 
next, the use of the first person singular in some of 
the sentences in a tone of apology (see cap. 8. ad fin.), 
for not having set forth “the laws of King Edward 
the Confessor in a more complete manner as they 
merited,” to which succeeds the expression of the 
hope that “ these capitula have taught something wor- 
thy of attention to our profession, sive jure naturali, 
vel legali, vel morali,”’ although, ‘as is admitted, in 
the various parts of the work, a great many laws have 
been omitted.”’(!) And there are other places, ez. gr., 
cap. 5, sec. 31, where the pronoun tw is used, and cap. 
6 (unfortunately almost altogether unintelligible), 
where the confused state of the laws is in equally 
confused language inveighed against, from which it is 
manifest that the compiler considered himself rather 
a commentator than a codifier. And lastly, when we 
examine the substance of this singular composition, 
we find it made up of citations from St. Augustine, 
from St. Jerome, from the Leges Salicze, from the 
Leges Longobardorum, from the Legis Wisi-gotho- 
rum, from the Theodosian Code, from the Frank 
Capitularies, and from the canon law, as well as from 
what are supposed to be Saxon laws. 

Under these circumstances we feel inclined to dis- 
believe in these laws as “historic verities,’’ and to 
agree with what seem to have been Lord Hale’s sec- 
ond thoughts,* that they are “but disorderly, con- 
fused, and general things; rather the cases and shells 
of directing the way of administration, than institutes 
of law.” Atthe same time, we cannot regard them 
as valueless; nor can we hold them to be a mere lite- 
rary figment of the time in which they seem to have 
been written, for they bear important evidence of the 
desire of the compiler to recover the wreck of the old 
Saxon laws, and put upon record some memoranda 
of the institutions which seemed fast giving place to 
the great, new and overwhelming feudal system of 
the Norman kings, and to struggle against the intro- 
duction of its concomitants, foreign law, and the influ- 
ence of Italian ecclesiastics; such, we know, from the 
passage from the “Opus Majus”’ of Roger Bacon, so 
often quoted, was the earnest desire of many an Eng- 
lish monk and scholar; and if the record be imper- 
fect, we may attribute it to a prior and contemptuous 
obliteration and intentional neglect in the Norman 
exchequer of the memorials of a past that was dear to 
the Anglo-Saxon. 

It has recently been conjectured by a German 
writer on Anglo-Saxon law, that these laws ascribed 
to Henry I may have been copied from an old Latin 
version then extant; but we think not. The internal 
evidence of this most miscellaneous composition — 
certain expressions in it which indicate oral sources 
cf information,t the frequent reiterations and contra- 
dictions —the silence of Alexander de Swereford, in 
his preface, on this subject, are altogether against such 
a supposition. The probability is, rather, that Swere- 
ford gathered, from various sources, an undigested 





* Hist. C. L., iva 4th edition. 


t See cap 4, adyin.; cap. 76 and cap. 90, s. 11. 





mass of information about the laws and customs of 
ancient times, which he felt to be both fragmentary 
and discordant with Norman ideas of government,* 
and which he patriotically endeavored to rescue from 
impending oblivion by giving it the form and appear. 
ance of a code, with the aid of abundant interpolationg 
from codes and capitularies. 

The result is, that we have before us an inextricable 
medley which cannot represent the true state of the 
law in the time of the first Henry, giving us no really 
useful information about the ancient provincial cus- 
toms which governed the rights and privileges of the 
ancient Anglo-Saxon communities and their mem- 
bers inter se, and in relation to the king, which cus- 
toms form the very groundwork whereupon our com- 
mon law is based. 


——-__— +o 0+ a 


THE “ NATION” AND THE CORRUPT JUDGES, 


The Nation having acquired a considerable reputa- 
tion as a dignified and well conducted paper, we 
thought our space not illy occupied by some com- 
ments on an article which some time since appeared 
in its columns on “ Forensic Ethics.” Our com- 
ments appear to have touched that paper in a sensi- 
tive point, for it has replied to us by a couple of 
articles, in which its ordinary good judgment, temper 
and politeness are not apparent. It begins its defense 
by misstating what we said—a matter, if not acci- 
dental, by no means creditable. After referring to 
that portion of our remarks in which we said, speak- 
ing of the charge of corruption made against the 
judges, as follows: ‘‘ When there are facts sufficient 
to justify the charge, is it not the duty of every honest 
citizen —lawyer or layman —to have the matter in- 
vestigated before the tribunal established by law to 
try just such charges? The difficulty is, we appre- 
hend, that the Nation, like other newspapers, does not 
rest its charges and conclusions on ‘ facts,’ It rests 
them on common report, which itself has helped to 
create and circulate, and which is very apt to justify 
the old adage,’ — the Nation proceeds: “If this be 
not so, it calls on the editors of the Nation to impeach 
any judge they suspect of corruption ; and is pleased 
to add, that they, the editors, are guilty of gross dere- 
liction of their duty in not taking measures to secure 
his impeachment.” 

Now here is what we did say: “If this be not so, 
if the editors of the Nution have facts on which to 
base and sustain a charge of corruption against any 
judge, then we charge them with a gross dereliction 
of their duty in not taking measures to secure his 
impeachment.’’ We have too much interest in the 
Nation’s continuing under its present able manage- 
ment to ask its editor to devote his time to the 
impeachment of every judge whom he may “‘ suspect 
of corruption ;”’ but it he “ has facts on which to base 
and sustain a charge of corruption against any judge,” 
his duty is not doubtful. 

After thus misrepresenting our remarks, the Nation 
proceeds with its defense as follows: 

“ Now, our reply to this is, that we are taking all the 
measures an editor can or ought to take to secure im- 
peachment, by trying to bring about such a state of pub- 





* See, particularly, cap. 9, s. 9. 
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lic opinion as will prevent the trial of an impeachment 
by the legislature from being a farce, and by trying to 
rouse the lawyers, who are the only persons competent 
to conduct such a process as the trial of a judge for cor- 
ruption, into doing their duty. It is not our business to 
go up to Albany and impeach a judge; nor is it our busi- 
ness tosupply the facts on which an impeachment should 
be based. It is our business to convince those whom it 
concerns, that fair cause for inquiry exists; or, in other 
words, that the bench of the supreme court of this dis- 
trict has so completely lost the confidence of the public, 
and is the subject of such grave suspicion, that failure to 
investigate is a great scandal, and a great injury to 
morals and property. This we do to the bestof our small 
ability.” ‘‘Our own reasons for believing in the dishon- 
esty of the judge whose relations with the Erie ring have 
of late been the subject of most suspicion, are of a nature 
which raises them far above the rank of ‘common re- 
port,’ and which, if we were to publish them, would 
make the article on which the LAW JOURNAL comments 
wear a look of singular moderation.” 

These views of the editor of the Nation as to the 
duties of a citizen, are, fortunately for the welfare of 
society, in.accordance neither with the views of a 
majority of mankind, nor yet with the law of the 
land. Pretending to have in his possession facts 
which will justify the impeachment of a judge for 
high misdemeanors, he yet insists that it is none of 
his business to take the proper measures tending to 
bring the offender to justice. “It is not our busi- 
ness,” he says, “to go up to Albany and impeach a 
judge. Nor is it our business to supply the facts on 
which an impeachment should be based." Now, the 
editor of the Nation having been a law student —in 
the otlice of Mr. D. D. Field, we are told—it is but 
fair to presume that he has read Blackstone, and that 
he has learned therefrom that it is the duty of every 
man cognizant of facts tending to prove the commis- 
sion of a crime, to make those facts known to the tri- 
bunal whose duty it is to punish crime. He must 
also have learned, from the same source, that the sup- 
pression of such facts is, in and of itself, misprision, 
and punishable. 

But in view of the Nation’s second defensive arti- 
cle, published last week, and very properly entitled 
“Qurious Legal Information for the ‘ Albany Law 
Journal,’’’ we entirely acquit the editor of that paper 
of any such offense as misprision —since there can be 
no misprision where there is no knowledge of facts to 
conceal. This same second article inclines us to 
believe that the Nation’s boastful assertion, quoted 
above, about having reasons for its charges, of such a 
high and positive nature that, were it to publish them, 
they ‘would make the article on which the Law 
JOURNAL comments wear a look of singular modera- 
tion,” was only a boastful assertion, or, at best, a 
pardonable use of hyperbole. If this be not so, why 
does it lay hold of alleged facts made public since the 
above assertion was made, and give them at second- 
hand—and in a way that seems to say, ‘“‘ There, sir, 
are your facts. Now, dare again to doubt that we 
knew all about it.” Why does it not give some of 
those weighty and convincing “ reasons’? which its 
editor claims to have, rather than borrow its ‘ thun- 
der’ of a contemporary ? 

This last article is made up mainly of a—not very 
accurate — condensation of one of Mr. F. C. Barlow’s 
letters to the Tribune, entitled ‘* Facts for Mr. Field,” 


VoL. 3. 





coupled with a kindly recommendation for “that 
innocent paper, the ALBANY LAW JOURNAL,” to 
read the letter. We had already read the letter, 
and had thought how much greater service Gen. 
Barlow was doing for the cause of justice, and even 
to the parties implicated, by giving the /acts, as 
he understood them, than was the Nation by its 
unsupported insinuations and assertions, and by its 
suppression of the facts it claimed to possess. The 
truth of the statements the Nation has borrowed from 
the Tribune, it is not our purpose to either admit or 
deny. Mr. Shearman has pronounced most of them 
false, in a letter which we print elsewhere. Our sole 
purpose was, and is, to induce the Nation and other 
papers of the kind to condescend occasionally to make 
known the facts on which they base such grave charges 
against the judiciary. Mankind has become too intel- 
ligent to take the ipse dixit of any newspaper — even 
of one so respectable as our contemporary —as proof 
positive in all cases. 

Again, the Nation thinks it “ tolerably discreditable 
for a professional paper to find no better work than 
pretending to doubt whether the charges fairly made 
against the New York judiciary have any foundation,”’ 
adding some rather ill-natured remarks of a personal 
character. It says, also, that we have “ reached the con- 
clusion that there is no better foundation for the charges 
of corruption and misconduct against New York 
judges than common report,’’ ete. We may add that 
this is a “ tolerably discreditable” specimen of ‘‘ spe- 
cial pleading.’ We have never denied that there are 
sufficient grounds for charging New York judges 
with corruption, or any other offense known to the 
law. What we did deny was that the Nation founded 
its charges on positive facts known to it, and the haste 
with which it got over its tenderness about coming to 
particulars when Gen. Barlow’s letter was published 
is sufficient evidence that we were correct. What we 
now affirm is, that it is ‘ tolerably discreditable ’’ for 
a respectable paper, claiming to have full knowledge 
of all the facts necessary to sustain a grave charge 
against a public officer, to withhold those facts, on the 
ground that it is not its ‘‘ business to supply the facts 
on which an impeachment should be based.” . 

In our former article we spoke of the fact that the 
Nation had turned “the whole matter over to the Bar 
Association,’’ without in any manner expressing our 
opinion of the propriety of this course. But, though 
unassailed, that paper hastens quite needlessly to jus- 
tify itself on that point, as follows: 

“The reproach of the LAW JOURNAL that we have turned 
the matter over to the Bar Association, has a silly side, 
on which we shall not dwell. It is about as fatuous as a 
sneer at a man for turning a case of theft over to the dis- 
trict-attorney and the grand jury.” 


This illustration or simile was not happily chosen. 
There would have been point to it had the Bar Asso- 
ciation been the proper tribunal for passing upon 
judicial corruption. But as it is not, the similitude 
would have been more perfect and consistent if the 
sentence had read as follows: “It (the reproach of the 
Law JouRNAL that we have turned the matter over to 
the Bar Association, etc.) is about as fatuous as a sneer 
at a man for turning a case of theft over to a debating 
society.” 
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CURRENT TOPICS. 


A bill is before the legislature of Wisconsin which 
provides that a verdict concurred in by eleven of the 
twelve jury:nen impaneled to try any case shall be 
a valid verdict. Almost every lawyer has experi- 
enced, or noticed, the inconvenience arising from the 
sometime obstinacy of a single dissenting juror; 
but we do not see that the Wisconsin bill is likely to 
remedy the difficulty.to any extent. If any depart- 
ure is to be made from the established rule, why not 
adopt the majority system, and increase the number 
of jurors to fifteen? 


Female jurors have become an established institu- 
tion in Wyoming territory. We learn from a corres- 
pondent, that in the Albany county district court, 
which commenced on the 7th inst., both the grand 
and petit jurors were composed equally of either 
sex. Judge Howe highly complimented the intelli- 
gence, discrimination, propriety, ete., with which the 
female jurors had acquitted themselves at the last 
session, and expressed the opinion that this new ele- 
ment would tend to lift the jury system above preju- 
dice and passion, and imbue it with a higher regard 
for law, justice, oath and conscience. 


A correspondent writing to the Tribune, says that 
the reports that Attorney-General Akerman is to be 
called upon to resign have their origin from the 
“opponents of the government,” and the friends of 
the Union Pacific Railroad Company. The attorney- 
general, some time since, rendered an opinion against 
that railroad company, on the question whether the 
government might lawfully claim from the company 
the amount of interest paid by the former on its bonds 
issued to the company, as soon as such interest was 
paid by the government. The committee of the sen- 
ate afterward reported adversely to that opinion. The 
same correspondent pronounces Mr. Akerman “ one 
of the purest of public men, as well as one of the very 
best lawyers in the country.” 


Judge Bedford, of the city court of New York, last 
week delivered a charge to the grand jury, sworn for 
‘the general sessions, that is worthy of special com- 
mendation, and which, if carried out, may do much to 
rid the profession of those disreputable parasites that 
now infest it. We make the following extract: 


Before we separate, I deem it my duty to direct your 
attention to a growing evil, and one in which I find 
myself deeply interested, for it reflects directly upon the 
legal profession —a profession which I love and honor. I 
have reference to the many misdeeds perpetrated every 
day by the dishonest and unprincipled members of the 
bar; but, thank God! these members are greatly in the 
minority. Nothing more richly deserves the universal 
scorn and contempt of mankind than do the disreputable 
acts of the dishonest lawyer. I look upon the legal pro- 
fession as I do upon a splendid garden filled with the 
choicest flowers, where some are even more beautiful 
than others; and yet in the midst of all this beauty and 
cultivation one sometimes finds a rank, unwholesome 
weed. As it is the duty of the faithful gardener to uproot 
the weeds so that the flowers may longer retain their life 
and loveliness, and be not contaminated or withered by 
the blighting influence of the noxious poison, so, in like 
manner, do I hold it to be the duty of the authorities to 





throw from the ranks of the profession those who, by 
their professional acts and conduct, degrade and dis. 
honor it. 

Judge Bedford further said that the district attor. 
ney would probably present for their consideration a 
ease or two of the character alluded to, and that in 
ease an indictment was found and a conviction fol- 
lowed, the court would not hesitate to mete out mer- 
ited punishment. 


Some of the Chicago law booksellers are waging 
war on Mr, N. L, Freeman, reporter of the decisions 
of the supreme court of Illinois, being instigated 
thereunto by his plan of publishing and distributing 
his reports for himself. This war has been carried 
into the legislature, and an attempt is being made to 
change the present law which provides for the com- 
pensation of the reporter from the sales of the reports, 
so as to give the reporter a salary, and let the publish- 
ing of the reports by contract. Mr. Freeman has 
addressed a letter to the chairman of the judiciary 
committee of the house, in which he strongly opposes 
any change, on the grounds, first, that it would be 
unjust to impose upon the state the burden of the 
reporter's salary, when the only persons that would 
be benetited by the change would be the lawyers; 
and second, that, under the new constitution, tho 
power to appoint or remove the reporter being 
vested in the court, the general assembly has no au- 
thority to regulate the publication of the reports. A 
plan something like that proposed in Tilinois exists in 
this state as to the court of appeals reports, and the 
only person that has—to the best of our knowledge 
and belief — been benefited by it, is the publisher. 


The saints of Utah have a ‘“ Daniel come to judg- 
ment,’”’ in the person of Chief Justice McKean, that 
cannot be more pleasing to their tastes than was Por- 
tia to the Jew. We have already noticed several 
of his decisions seriously affecting Mormonism, and 
have just received another which deals that institu- 
tion a very serious blow indeed. <A couple of “ prac- 
ticing polygamists’’ applied for naturalization, and 
the application was denied, on the ground that they 
were not men “of good moral character, attached to 
the principles of the constitution of the United States, 
and well-disposed to the good order and happiness of 
the same.’ The concluding paragraph suggests some 
matters that Brigham and his followers may well 
reflect on. It is as follows: 


It is“quite time that certain mena in this community 
who mislead the people, who prate about their loyalty 
to the constitution while they denounce every law that 
opposes their lusts, had learned that “ the jurisdiction of 
a nation, within its own territory, is exclusive and abso- 
lute. It is susceptible of no limitation not imposed by 
itself.” The Exchange v. MceFaddon, 7 Cranch. 116. Let 
them make up their minds that this nation will enforce 
in Utah the same laws that are enforced everywhere else 
in the civilized world. Let those men who have been 
ignorantly or willingly misled into bigamy, make pro- 
vision for the support of their illegitimate children and 
the mothers of those children, and then let them cease 
to cohabit with their concubines. After they shall have 
done and persisted in such “ works meet for repentance,” 
there will be time enough for them to apply for American 
citizenship, on the ground that they are men “of good 





THE ALBANY LAW JOURNAL. 


209 








moral character, attached to the principles of the consti- 
tution of the United States, and well disposed to the 
good order and happiness of the same.” Whatever tiie 
present applicants for naturalization may have supposed 
in regard to the law prior to 1862, they now know that 
the law condemns their conduct. If they have any desire 
ever again to become the law-abiding men which the 
court presumes they once were, let them at once begin to 
obey the laws,—laws in harmony with the principles 
and practices of all civilized nations; let them no longer 
listen to the precepts, no longer imitate the examples, of 
false teachers, who would have them believe that the 
man who turns away from the wife of his youth, and 
takes to his bed and board and bosom one or more young 
concubines, does a deed of piety—a deed, however, 
which reminds civilized men of the filial piety which 
prevails among certain African tribes, where children 
rid themselves of their aged parents by knocking them 
on the head with a club. 


——t tee 


OBITER DICTA. 


Why is a grant of real estate more valid if made on 
Sunday? Because the better the day, the better the deed, 


“The prisoner has a very smooth countenance.” “ Yes, 
he was ironed just before he was brought in. That ac- 
counts for it.” 

At the last term of one of the circuit courts of Michi- 
gan, @ young scamp was being tried on an indictment for 
making a brutal assault on his step-mother. It appeared 
from the evidence, that the assault was made while the 
woman was cutting cucumbers, and the defense was, that 
she had threatened to “cut him open” with the knife 
she was using —a dilapidated old case-knife. The pris- 
oner was defended by a rather grandiloquent young 
attorney, who got off the following handsome burst: 
“Yes, gentlemen of the jury, what else could my client 
do—strong and vigorous though he be— when she rushed 
at him brandishing that knife in a flourishing condition?” 
The rest of the “flight” was lost in * the scene that en- 
sued,” 


Cooper, the novelist, while pretending to favor an ob- 
servance of the law, did not like the lawyers, and 
regarded every statute as a device of their body designed 
for the perversion of justice. The second United States 
bankrupt act, which, by the way, was extremely favor- 
able to debtors, was obnoxious to him. He expressed 
his indignation against it in a tale, entitled “* The Red- 
skins,” and therein relates, as an example of its benefits, 
the following story: 

“It is the old story of Faust, in which a young spend- 
thrift (a lawyer, of course) sells himself, soul and body, 
fo the devil. On a certain evening, as he is making 
merry with a set of wild companions, his creditor arrives, 
and insisting on seeing the master, is admitted by the 
servant. He comes on, club-footed, and behorned, as 
usual, and betailed, too, I believe; but Tom is not to be 
scared by trifies. He insists on his guest's being seated, 
on his taking a glass of wine, and then on Dick’s finish- 
ing hissong. But, though the rest of the company had 
signed no bonds to Satan they had certain outstanding 
book-debts, which made them excessively uncomfort- 
able; and, the odor of brimstone being rather strong, 
Tom arose, approached his guest, and desired to know 
the nature of the particular business he had mentioned 
to his servant. 
- ‘This bond! What of it. pray? It seems all right.’ 
not that your signature?’ ‘Iadmitit!’ ‘Signed in your 
blood?’ ‘A conceit of your own; I told you at the time 
that ink was just as good in law.’ 
minutes and fourteen seconds?’ 
What of that?’ ‘Idemand payment!’ 


‘So it is, I declare; but 





‘This bond, sir!’ said Satan significantly. | 
‘Is 
| at onee, or within a reasonable time, to have restored 


‘It is past due seven | 


‘Nonsense! no | 


one thinks of paying now-a-days. Why, even Pennsyl- 
vania and Maryland don’t pay.’ ‘I insist on payment!’ 
‘Oh, youdo, do you? Tom drawsa paper from his pocket 
and adds, magnificently, ‘ There, then, if you’re so urgent 
— there is a discharge under the new bankrupt law, signed 
Smith Thompson.’ This knocked the devil into a cocked 
hat at once.” 
_———mE - © <-> > eo - 


GENERAL TERM ABSTRACT. 
FIRST DEPARTMENT. 


NEw YORK SUPREME CouRT — OPINIONS DELIVERED 
MARCH 2, 1871, 


ACCOUNT STATED. 


1. Appeal from judgment in favor of defendants. Full 
accounts were rendered by defendants to plaintiff from 
time to time during the course of their joint business. 
All such accounts had been rendered before February, 
1865, when, after a discussion as to one Item, the account 
was stated and settled. This was accepted until the fall 
of 1867, two and a half years thereafter. Held, that it was 
then too late to open the account, except for fraud, error 
or mistake, and none such is proven as found by the 
referee. Judgment affirmed. Burke v. Ishamet al, Opin- 
ion by G. G. Barnard, J. 

2. The defendants had introduced a new member into 
their firm; the dealings of plaintiff with old firm had 
been carried into the books of the new firm. Held, that 
this fact gave the new firm no right as against plaintiff, 
Plaintiff has sought to open the account with the old 
firm and has failed. The old firm may in this action use 
their counterclaim, and plaintiff has his demand against 
the new firm for the entire claim. Ib. 


CONTRACTS. See Conversion, 


CONVERSION. 


1. Action to recover the value of certain stock deposited 
with and alleged to have been converted by the defend- 
ant, a broker of the plaintiff. The court below directed 
a verdict for the plaintiff. Appeal from judgment entered 
thereon. The version of the contract was differently 
stated by the parties in their evidence on the trial. Ac- 
cording to plaintiff’s evidence, the pledge of stock was 
merely made to secure a margin. According to defend- 
ant’s evidence, defendant required a margin of ten per 
cent, which was to be paid in money, but, that, after the 
first purchase had been made, plaintiff applied to him 
and inquired if he could not use the stock instead of the 
money, and defendant consented to take it. Held, that 
if plaintiff’s statement is correct, the case would come 
within the rule laid down in Markham v. Jordan, 41 N. Y. 
236, and the stock could not be used by broker. If defend- 
ant’s version of the contract is the true one, it was clearly 
the intent of the parties that defendant should use the 
stock as he might lawfully have used the money, and 
that for such a cause defendant would not be liable in an 
action for tort, That as the evidence was contradictory, 
it came within the province of the jury to decide which 
was the contract between the parties, and the judge could 
not take that question from the jury. Verdict set aside, 
and new trial ordered, Lawrence v. Maxwell. Opinion by 
Ingraham, P J. Cardozo, J., dissentiente, 

2. Although, by the contract as stated by defendant ne 
had a right to use this stock in the same manner as the 


| cash if that had been deposited, he was bound by his con- 


tract to return the stock whenever plaintiff tendered the 
amount due defendant for which it had been pledged, 
When the tender was made, it was the duty of defendant 


the stock. This, he failed to do, and the plaintiff was 
entitled to recover on the contract its value; but if de- 
fendant, by the contract, had the right to use the stock 
by hypothceation, there was no tort committed by the 





210 


THE ALBANY LAW JOURNAL. 





omission to return it, and the plaintiff’s remedy was on 
the contract, and not for the conversion, Ib. 

3. The defendant offered to show that before this trans- 
action, shares had been deposited with the defendant, 
and he had hypothecated the same, and that such use of 
the stock was communicated to plaintiff, who made no 
objection thereto, should have been admitted as show- 
ing the construction of the contract by both parties, and 
was properly for the consideration of the jury in deter- 
mining what the terms of the contract were. Ib. 

4. Cardozo, J. (dissentiente) holds: That the transaction 
made defendant a pledgee of the stock, and evidence of 
custom is not admissible to change his liabilities and 
duties assuch. Markham vy. Jordan, supra, is to be fol- 
lowed. The amount which the plaintiff was indebted to 
the defendant upon the transactions upon which the 
stock was pledged, should be deducted from the recovery 
which plaintiff would otherwise have been entitled to, 
(Leslie v. Hoffman, Ed. Select Cases, 475.) Ib. 


EVIDENCE. See Conversion. 


MURDER. 


The motion for a new trial in the case of John Thom- 
as, colored, convicted in the court of oyer and terminer, 
before Judge Cardozo, of the murder of Walter Johnson, 
also colored, which was argued before Judges Ingraham 
and Barnard, has been denied. Presiding Justice Ingra- 
ham gave the opinion of the court, as follows: 

The indictment in this case was for murder in the first 
degree, The offense was set out in the usuai form, but in 
the commencement of the indictment, in averring that 
the prisoner made an assault upon deceased, the word 
which should have been aforethought was printed afore- 
tnought, so as to read, “of his malice aforetnought did 
make an assault, etc.”’ In the rest of the indictment the 
allegations of firing the pistol, of wounding, and of com- 
mitting the murder, are properly charged to have been 
done with malice aforethought. This error is now urged 
by the counsel for the prisoner as a ground for the 
reversal of the judgment. 

From whatever cause it may have originated, the error 
is immaterial. If the word had been omitted, so as to 
read that the prisoner willfully, feloniously, and of his 
malice, did make an assault, ete., it would have been suf- 
ficient, as the malice aforethought is sufficiently charged 
in the subsequent parts of the indictment to make out 
the offense of murder in the first degree, without that 
word as applied to the first assault. Inselecting the jury, 
one juror was challenged on behalf of the people. He 
was asked: “Have you any conscientious scruples 
against finding a verdict of guilty in a case where the 
punishment is death and the evidence would justify such 
verdict?” To which he replied, ‘‘I have.’’ On cross- 
examination, in answer toa question, “If the evidence 
justified you in finding a verdict of murder, would you 
feel it your duty under the law toso find?” he said, “I 
would do my duty, but it would go against my feelings ;”’ 
and, on further examination, he said he did not wish to 
act as a juror, and was opposed to capital punishment. 
The juror was rejected. 

It is evident from the whole examination that the juror 
was opposed to capital punishment, and that such views 
exercised a sufficient influence to cause a bias in the 
mind of the juror against the law inflicting death. Had 
the objection been that the juror was prejudiced against 
the prisoner, but that, notwithstanding, he would do his 
duty and acquit the prisoner if the evidence warrants 
it, such a statement would not be enough to destroy the 
bias in the juror’s mind against the prisoner, and he 
could not be qualified toserve. What the juror meant by 
doing his duty does not appear; but, conceding that he 
intended to say he would find a verdict of guilty if the 
evidence warrauted it, still it is apparent that, in coming 
to a conclusion on such evidence, he would be influenced 
by the bias existing in his mind against capital punish- 





———————————— 
ment, and would require stronger evidence to warrant 
such conviction than would be required by ordinary 
jurors. 

The third ground on which the prisoner’s counsel ap- 
peals is, that the judge refused to charge the jury “ that 
if they should find from the evidence that the homicide 
was done, not from a premeditated design to effect the 
death of the deceased, nor in a heat of passion, nor under 
such circumstances as would make it justifiable homi- 
cide, then the jury will find the defendant guilty of mur- 
der in the second degree.” 

In Fitzgerald v. The People, 37 N. Y. 413, the construction 
of this statute was settled by the court of appeals. It was 
then held that murder in the second degree was the kill- 
ing when perpetrated without any design to effect death 
by a person engaged in the commission of any felony 
other than that of arson in the first degree. In this defi- 
nition of murder in the second degree all the judges con- 
curred, It has been repeatedly held, that by the term 
“ felony” used in this section is meant some other crimi- 
nal act than the homicide to constitute the crime of mur- 
der in the second degree, I think there was no error in 
refusing to instruct the jury as requested. 

The remaining point made on behalf of the prisoner is, 
that the verdict is not warranted by the evidence. It 
would be a sufficient answer to say that in a case tried in 
the oyer and terminer no such objection can be pre- 
sented on appeal, Our power to interfere with the judg- 
ment appealed from is limited to errors of law occurring 
in the court below. In this respect a difference exists on 
an appeal from the judgment if rendered in the court of 
general sessions. In such appeals the statute requires 
the appellate court to review the evidence and to granta 
new trial if the verdict is against evidenee, or if justice 
requires that a new trial should be granted. 

We will add, however, that even if we had the power 
to revise the finding of the jury upon the facts, the evi- 
dence is sufficient to sustain such finding. The evidence 
shows that before the parties met, the prisoner was 
around and inquiring for the deceased; that he uttered 
threats against him; that when they met, the prisoner 
used threatening language to the deceased; that the de- 
ceased told him that he had been following him the pre- 
vious night with a knife, and asked what he meant 
to do; that the prisoner fired the pistol and then disap- 
peared. 

If this evidence is true, there was sufficient to warrant 
the jury in finding the intent to kill, and that the homi- 
cille was neither excusable nor justifiable. The case of 
Purcell, referred to by the counsel, decided at this term, 
was distinguished from the present case by the fact, that 
the parties met unexpectedly, without any previous 
knowledge of the meeting, and that the whole affray 
was sudden and unpremeditated, and rendered it diffi- 
cult to find any sufficient evidence from which a pre- 
meditated homicide could be found to have been perpe- 
trated. We find nothing in the present case to justifya 
reversal of the judgment. — Judgment affirmed, 


PARTNERSHIP. See Conversion. 
PLEDGES. See Conversion. 
STOCKS. See Conversion, 


New YorkK SUPERIOR CouRT— OPINION DELIVERED 
MARCH 4, 1871. 


Right of appeal: when waived. — On July 9, 1870, an order 
was made and entered at special term, allowing an 
amendment of defendant’s answer upon payment by the 
defendant to the plaintiff of ten dollars, costs of opposing 
the motion, and on the 12th of July, a copy of the order 
and amended answer was duly served on and received by 
the plaintiff’s attorney, and the ten dollars costs were 
also paid to and received by him. On the same day, the 
plaintiff’s attorney served the defendant’s attorney with 
areply to the new matter contained in the amended 
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answer. Thereupon the trial of the action was proceeded 
with before a referee, who had been previously appointed, 
and the case was finally submitted for his decision, on 
July 27th. Within the time allowed by law, the plain- 
tiff’s attorney served a notice of appeal from the order 
upon defendant’s attorney, but neglected to serve a like 
notice upon the clerk of the court, A motion was made 
to dismiss the appeal on two grounds: 1. That the plain- 
tiffhad waived the right to appeal by accepting the costs 
ofthe motion. 2. The failure toserve the notice of appeal 
upon the clerk of the court. It was held, that the appeal 
must be dismissed on the first ground. Taussig et til. v. 
Hart. Opinions by Monell and McCunn, JJ. 


THIRD DEPARTMENT. 
DECEMBER TERM. 


COMMISSION TO TAKE EVIDENCE, 

1. Validity of: practice.—In the case of a commissien 
taken in Wisconsin offered in evidence and objected to, 
asa nullity without signature of the clerk, and that the 
direction omits to state the manner in which it shall be 
returned, and that there was no sufficient return by the 
commissioner. 

It having been stipulated that plaintiff’s attorney 
direct upon the back of said commission the manner in 
which it shall be returned, and that the commission 
and deposition be returned by mail to the clerk, plaint- 
iff’s attorney directed the commission to be returned to 
the county clerk, and the court rejected it because he 
failed to comply with the stipulation, by directing it 
should be returned by mail, 

It appeared that the commission had in fact been 
returned by mail, in pursuance of the stipulation. Held, 
that the objections raised are purely technical, and unless 
they can be sustained by the application of strict rules, 
cannot be upheld. Goodyear vy. Vosburgh. Opinion by 
Miller, P. J. 

2. Also held, that the commission was issued by the 
authority of the court, and the judge’s signature was suf- 
ficient. It would have been morein accordance with the 
forms in the books had the clerk signed it; but this is 
purely formal, and not essential to the validity of the 
commission. Ib. 

3. Also held, that the statute has been substantially 
complied with, and in such cases the party objecting 
should not be permitted upon a trial in court to exclude 
this species of evidence, except upon the clearest grounds 
and something beyond a mere irregularity. Ib. 

4, Also held, that objections of this character, which do 
not affect the merits, and, at most, are mere irregularities, 
would more properly be presented on motion at special 
term. 

New trial, with costs to abide the event. 


CONTRACT. 

1. Rescission of : release.—This isan appeal from judgment 
entered in favor of the plaintiff. The note upon which 
this action was brought was deposited as an escrow to be 
delivered only upon the performance of certain condi-« 
tions, and was obtained upon a statement of the plain- 
tiff which was untrue. Held, that ordinarily it would 
be considered that there was no valid delivery of the 
note, and that it was notcollectible until the conditions 
upon which its delivery depended had been performed. 
This general principle, that the note is not yet due, and 
that the party who obtained possession of it fraudu- 
lently can make no use of it, isa sound one, but is sube 
ject to qualifications which are controlling, when a 
party claims the benefit of a contract, to carry out which, 
in part, the note was given. The entire benefit of the 
contract cannot be claimed and the obligation to pay 
repudiated, even if the condition has not been fulfilled. 
He cannot affirm so much as is in his favorand repudiate 
the residue. He must either affirm in foto or rescind in 
toto. Lindsey vy. Ferguson etal. Opinion by Miller, P. J. 





2, The defendant, by retaining possession and exercis- 
ing control over the property, has waived the perform- 
ance of the conditions precedent, and is now estopped 
from insisting that they should be enforced before the 
delivery of the note. Ib. 

3. The receipt introduced in evidence was not a tech- 
nical release which discharged the joint debtors. Judg- 
ment affirmed with costs. Ib. 


EXECUTION. 


1, Liability of execution creditor for wrong levy. — This is 
an appeal from judgment at circuit, to which exceptions 
were made and ordered to be first heard at general term, 

In April, 1866, defendants sent to Tomlinson, an attor- 
ney, for collection, a claim against one Dunn, upon which 
judgment was entered, and an execution issued to plain- 
tiff, who was sheriff, and who levied on a quantity of 
cigars as the property of Dunn. Dunn’s brother sued 
plaintiff for the cigars, and plaintiff was defended by 
Tomlinson ; a judgment was recovered against him, and 
an execution issued, which he paid, and then brought 
this action against the defendants. Plaintiff claimed 
that the cigars were levied on by direction of Tomlinson, 
and on his promise that defendants would indemnify 
him, that Tomlinson was authorized by defendants to 
indemnify him, and that defendants ratified Tomlinson’'s 
act after he was beaten in the action by Dunn’s brother, 
The authority and ratification are denied by the defend- 
ants. Held, that the judge did not err in refusing to re- 
strict plaintiff's recovery to the costs of the action, in the 
case of Dunn’s brother, against him, on the ground that 
he did not show what the cigars sold for, and had failed 
to show any deficiency. Plaintiff was entitled to recover, 
upon showing the payment and agreement to indemnify, 
without showing a sale of the property levied upon, 
Howell et al. vy. Christy et al Opinion by Miller, P. J. 

2. There is no legal principle which sanctions the inter- 
position of a defense on the ground of negligence of the 
attorney, in connection with the plaintiff, in conducting 
this suit. If the attorney was guilty of negligence, he is 
individually and alone responsible. What the plaintiff 
did, was for the defendants, whose business it was to con- 
duct the defense personally, or by attorney, after notice 
had been given them. They were the parties actually 
interested. What plaintiff did was of a gratuitous char- 
acter, and defendants are bound by the result, in the ab- 
sence of fraud or collusion between the prosecuting party 
and him whom defendants were bound to defend. Ib, 

8. The judge, in his charge, speaks of a ratification 
without defining it, and without, in any way, saying the 
ratification must be made with fuil knowledge of the 
facts affecting the transaction. He left out an important 
and material part, and, in not charging as requested, and 
omitting to state the principle upon which a ratification 
of prior acts is founded, he erred. New trial, with costs 
to abide the event. Ib. 


PARTIES. 


8. Joinder of: partners. — This is an action to recover the 
price of some hops sold defendant. The contract was 
made by the agent of D. Wilber & Son, who represented 
that he was purchasing the hops for defendant, D, Wilber. 
The court refused to nonsuit the plaintiff for the omis- 
sion to join Geo. I. Wilber asa defendant. Held, that the 
court was right in charging the jury, that, if plaintiff 
understood from the agent that he was acting for the 
defendant, and that no notice was given to the contrary 
before the hops were received aud accepted, plaintiff 
could recover. If the copartnership were liable, defend- 
ant was also liable, for, when the creditor, at the time the 
contract is made, is ignorant that the debtor had a part- 
ner, whose name is not disclosed, he has the option, on 
discovering the partnership, of suing the debtor sepa- 
rately, or of joining the dormant partner. Marvin v. 
Wilber. Opinion by Miller, P. J. 
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2. To the plaintiff, George I. Wilber was entirely un- 


known, the same as a secret or dormant partner ; he had 
a right to treat him as such, and was not bound to make 
him a defendant. Judgment in favor of plaintiff 
affirmed, with costs. Ib. 


SPECIFIC PERFORMANCE. 


1. In an action brought to compel the specific perform- 
ance of acontract for the sale of land,—Held, that pay- 
ment made within a reasonable time, in connection with 
a parol agreement and accompanied by other acts which 
cannot be recalled, so as to place the party in the same 
situation he was in before, will take a parol agreement out 
of the statute of frauds, provided the agreement is made 
out by clear and satisfactory proof, and the acts of per- 
formance are of the identical contract. Also, held, that 
the acts performed by those under whom plaintiffs 
claim were unequivocal and significant, and resulting 
from the agreement, that plaintiff could not recover 
for the money paid out or for improvements, and would 
lose all unless a specific performance was decreed. Rich- 
mond et al, v. Foote. Opinion by Miller, P. J. 

2, There was a recognition of the contract and an acqui- 
escence in it. It was allowed to rest undisturbed, with- 
out any action by either party, or notice of an extended 
forfeiture, and,as no time of payment was specified, the 
objection that too long a time has elapsed is no obstacle 
to the plaintiff’s claim in this action. Ib. 

3. Order of special term for a specific performance of 
the contract affirmed. Ib. 


STREETS. 


1, Liability of railroad company occupying street under a 
license, — One Purdy, having been thrown from a sleigh 
and injured, by the accumulation of snow in a street in 
the city of Troy, sued the city for damages, and recovered, 
This action is brought by the city to recover the amount 
of the judgment from the defendants, by whose negli- 
ge.ce it is claimed the injury was occasioned. 

In 1860 an ordinance was passed by the common coun- 
cil of Troy, granting leave to the defendant to construct 
a road through certain streets in that city, upon their 
observing certain conditions and assuming the responsi- 
bilities imposed thereby. Defendant was to keep the 
pavements between the tracks and eighteen inches 
outside of each track in repair, and to remove the 
snow so as to afford a safe and unobstructed passage 
to sleighs and wagons, all of which was to be done to 
the satisfaction of the city commissioner, and, on the 
failure of defendant to perform these conditions, the 
common council might terminate the licence. Held, 
that the right of plaintiff to recover depends upon 
construction to be placed upon the license granted. The 
limitation made for the repairs was designed to embrace 
such portion of the street as would naturally and neces- 
sarily be obstructed by the snow in the vicinity of the 
railroad tracks, and furnish a safe and unobstructed pas- 
sage as was intended. The defendant, by the termsof the 
license, agreed to indemnify the plaintiff against any loss 
or damage they might sustain by reason of the construc- 
tion or working of the road. The defendant, being bound 
to indemnify, upor being notified that the suit was 
brought against the plaintiff, was also obligated to defend 
the suit, or to abide the consequences of a judgment 
against them, which binds the indemnitor when notified 
to defend and fails todo so. Mayor, ete., of Troy v. Troy 
and Lansingburgh Railroad Co. Opinion by Miller, P. J. 

2. The defendant failed to keep the street in repair, and 
by reason thereof the plaintiff was damnified, They have 
clearly a right to compensation. It does not rest with 
the defendant to say, that, because plaintiff failed to do 
what defendant was solemnly bound to perform, that de- 
fendant is not liable for a failure to perform its contract. 
It cannot shelter itself from responsibility by reason of 
the negligence of the plaintiff. The court properly held, 





that if plaintiff was entitled to recover, defendant was 
liable for the amount of judgment and interest. Judg- 
ment for plaintiff, with costs. Ib. 


FOURTH DEPARTMENT. 
JANUARY TERM, 1871. 


ACCEPTANCE. See Contract, 1. 


AGREEMENT, 

Executory: performance of by delivery and acceptance,~ 
Plaintiffs undertook to construct a boiler for defendants, 
for their boat, of the best Pennsylvania charcoal iron, 
according to a certain drawing or tracing attached to the 
agreement, and deliver the same upon defendants boat, 
ready for setting, within thirty days, at plaintiffs’ wharf 
in Philadelphia, their place of business. 

The boiler was delivered in time, and part of the pur- 
chase price paid according to agreement. The defend- 
ants received it, placed it upon their boat, and decked it 
over and took it to their place of residence and business 
at Oswego. More than a monthand a half after the de- 
livery und acceptance of the boiler the defendants took 
acargo upon the boat, bound for New York. After the 
boat was so loaded the boiler was inspected and tested 
by an officer of the United States, according to law. At 
a cold water pressure of one hundred and twenty-three 
pounds one of the stay bolts in the dome gave out, owing 
toan imperfect weld, and it was found that there were not 
bolts enough, and the iron was not of sufficient thickness 
to resist a greater pressure, which the defendants claimed 
was not according to the agreement. The defendants 
caused the bolt to be repaired, sent a bill to plaintiff of 
cost of such repairs, and kept the boiler, without offering 
to return it. 

The plaintiff refused to pay the bill for repairs, claim- 
ing that the boiler had been made in all respects accord- 
ing to the contract, and was not caleulated to resista 
pressure of over one hundred and twenty pounds. In an 
action to recover the balance of the purchase price, held, 
sustaining the ruling at the circuit, that defendants were 
not entitled to set up defects in the boiler by way of 
defense; that by accepting and retaining the boiler they 
had admitted that contract had been performed by plain- 
tiff. Neafie v. Hart. Opinion by Johnson, J. 

Bik of exchange: duplicate of same ; liability of drawer.— 
On the Ist of July, 1857, the plaintiff purchased a bill of 
exchange of the defendant, drawn by the latter on his 
bankers in Wall street, New York, for $2,026.83. The draft 
was post-dated to July 10, 1857. On the same day it was 
drawn, the plaintiff indorsed it and forwarded it to the 
Exchange Bank at Hartford, Conn., to pay his, plaintiff's, 
note at that bank. The draft was received by this bank 
and immediately forwarded for payment by drawees, It 
was presented to them for payment before the day on 
which it bore date had arrived, and the drawees refused 
paying iton that account, and it was protested for non- 
payment, and returned to Bank of Hartford. In some 
way the bill was lost, and never came to the hands of the 
bank, and was never found. On the 10th of August, 1857, 
an agent of plaintiff procured of defendant the draft in 
suit, for the same amount, as a substitute for the lost 
draft. It was an exact copy of the first draft, except that 
defendant, at the time he gave it, wrote the word “ du- 
plicate” across its face. The evidence tended to show, 
that the defendant, when he delivered it, declared that 
he did not intend thereby to create any new liability. 
The duplicate was delivered in the forenoon, and the mail 
by which it would regularly have gone forward left at six 
o'clock p. M. The evidence tended to show, that defend- 
ant, when he delivered the duplicate, requested plain- 
tiff’s agent not to forward it by that day's mail, but to 
hold it until the next day’s mail, and that it was, in pur- 
snance of such request, retained, and forwarded by same 
mail next day. In due course of mail it arrived in New 
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York, and was presented for payment on the I4th of 
August, 1857. The drawees had failed at the close of busi- 
ness on the day previous, and payment was refused and 
the duplicate duly protested. 

Had the duplicate been sent forward by mail on the 
day it was delivered, it would have been presented during 
business hours on the 13th of August and been paid. The 
drawees had at all times, from the time the first draft 
was drawn, sufficient funds of the defendant in their 
hands, otherwise unappropriated, to pay the amount up 
to the close of business hours on the 13th of August afore- 
said. Held, upon these facts, that the duplicate was 
given for the purpose of being presented for payment, and 
stood, when delivered, in the same situation in which the 
original draft would have stood, had it then been found. 
That the defendant having requested the delay in send- 
ing it forward, but for which it would have been paid, 
must be held to have taken upon himself the risk of the 
insolvency of the drawees during the period of such 
delay, and was therefore liable. Benton v. Martin. Opinion 
by Johnson, J. 

CONTRACT. 


1. Order : what is binding : acceptance of. — The plaintiffs 
ordered by letter, from defendants, who were paper 
manufacturers, 500 reams of 15x20 straw paper, by car on 
railroad, and then to fill the cars with 18x26 paper, and 
added, you may then go on and manufacture and send 
three car loads of 18x26 paper. The defendants did not 
reply by letter, but soon after receipt of order sent by car 
to plaintiffs, 838 reams of 15x20 paper, a small quantity 
of 18x26, and filled the car, in addition, with 104 reams of 
20x30 paper, a kind not ordered. This car load the 
plaintiff received, and paid for. 

The plaintiffs wrote repeatedly to defendants to send 
the three car loads of 18x26 paper, but it was never sent, 
and no other paper was sent. The plaintiff brought the 
action to recover dumages for the alleged breach of the 
contract in notsending the three car loads of 18x26 paper, 
claiming that defendants, by sending the first car load, 
had accepted the order and entered upon performance by 
which they became bound. Held, that sending a car load 
differing in quantity, of kinds of paper ordered, and con- 
taining kinds not ordered, did not constitute an accept- 
ance of the entire order, nor of the order in any respect 
as given, and that the action could not be maintained. 
Staples v. Cliffurd. Opinion by Johnson, J. 

2. Right of recovery for partial performance. —On the 2d of 
May, 1868, the defendants sent an order to plaintiff to 
make for them three or four models of a certain mowing 
machine, “at once.”’ 

On the 4th of May, 1868, plaintiff answered by letter, 
that he would commence the models the next Thursday, 
and closed by saying, “the matter will admit of no delay, 
and to be useful must be prosecuted rapidly.” The 
plaintiff completed one of the models and forwarded it to 
the defendants on the 3ist of July thereafter, who 
accepted it without objection. On the 12th of November 
following the plaintiff finished and forwarded to defend- 
ants two other models, which they refused to accept, on 
the ground that they had never been ordered by them. 

The action was brought to recover price of the three 
models, The referee found that the first model had been 
completed without unreasonable delay, but that the other 
two had not, and that defendants, by reason thereof, 
Were not bound to accept or pay for the two last, and he 
gave plaintiff judgment for the price of the first model 
only. On appeal, — Held, that the contract was entire for 
three or four models, and that the plaintiff was either 
entitled to recover for the whole three, or not atall. That 
the defendants, by accepting the first model, did not lose 
the right to refuse to receive the other two, if not com- 
pleted in time, according to the agreement, unless they 
had waived strict fulfillment in respect to time, in regard 
to which there had been no finding. Held, also, that it 
was optional with plaintiff,on such an order, to make 





either three or four models, to fill such order. Sharpe v. 
Johnson and others, Opinion by Johnson, J. 


JUSTICE’S COURT. 


Proving title,in an action commenced in justice’s court. — 
The plaintiff drew water for the supply of his mill by 
means of a ditch through lands owned and occupied by 
defendant. The defendant, claiming that the plaintiff 
had no right to draw water through the ditch, removed 
certain gates and racks in said ditch, for which the 
plaintiff brought his action in justice’s court, The 
defense there was that the gates and racks were put in 
on lands in defendant’s possession, and caused water to 
overflow on his lands, and that he removed them to 
abate the nuisance, as he lawfully might. 

The plaintiff reeovered before the justice, and the 
defendant appealed to the county court. 

On the trial upon the appeal it appeared from the 
plaintiff's testimony that the defendant disputed his 
right to have the gates and racks there, and to maintain 
the ditch and draw water through his land. The plain- 
tiff’s complaint and his action was thereupon dismissed, 
upon the ground that as by his own showing his right 
was disputed he could not maintain his action without 
proving title, and as his right to draw water through the 
lands of another was an interest in real property, it 
could not be proved in an action originating in a jus- 
tice’s court. On appeal to this court, held, that the action 
was properly dismissed, That the defendant being in 
Possession of the lands both sides of the ditch, and there 
being nothing to mark any separate possession or occu- 
pation by the plaintiff but the mere flowing water, prima 
facie, it was all the defendant’s possession, and the 
plaintiff would necessarily be driven to make out his 
title. And that he could not in such a case prove title 
either in the justice’s court or on the trial in the county 
court. O'Donnell vy. Brown. Opinion by Johnson, J. 


MORTGAGE FORECLOSURE, 


Right of redemption by wife of mortgagor.— The plaintiff 
united with her husband, in his life-time, in a mortgage 
upon premises in question. An action was brought, in 
the life-time of her husband, to foreclose such mortgage. 

No process was served upon the plaintiff, she being at 
the time insane, and in an asylum, but was served upon 
the husband, who appeared by attorney, and who em- 
ployed an attorney to appear and put in an appearance 
for the plaintiff, which was done, but without her knowl- 
edge or consent. 

There was a decree of foreclosure in the action, by which 
plaintiff's rights were adjudged barred and foreclosed, 
and the premises were sold under the decree and purchased 
by the defendant’s grantor, who was the highest bidder, 
and purchased in good faith, supposing the plaintiff's 
rights were foreclosed and cut off by the sale. The defend- 
ant purchased in good faith and for a valuable considera- 
tion, after having search made of title, by which it 
appeared that plaintiff’s rights had been regularly fore- 
closed. The plaintiff's husband having died, she brought 
this action to redeem, claiming that, as the appearance in 
the action for her was wholly unauthorized by her, her 
right had not been cut off or prejudiced by the decree and 
sale. Held, that the action could not be maintained, 
That it was not only the right, but the duty, of the huss 
band, upon being served with process in such an action, 
to employ an attorney to appear for his wife. That the 
service of process need be upon the husband only, and 
that the plaintiff was concluded by the appearance in her 
behalf by the attorney soemployed. Lathrop v. Heacock. 
Opinion by Johnson, J, 


NEGLIGENCE, 
The plaintiff, who resided at Niagara Falls, started with 
her sister from their residence for the defendant's depot, 
to take the carly train. 
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As they approached the depot, they found the cars of 
the train they were intending to take standing entirely 
across the street they were traveling toward the depot, 
and ina position convenient for them to step from the 
sidewalk upon the platform of one of the passenger cars. 

The train had backed up across that street to have 
another car attached. The plaintiff's sister had stepped 
upon the platform, and the plaintiff herself was in the 
act of stepping up, when the cars were started by a 
sudden motion and jerk, and she was thrown down 
against a bank of snow and rolled under the cars, and was 
very seriously injured. The brakeman, who was attach- 
ing the car, had seen them approaching, but did not 
know that they intended to take the cars, and without 
observing whether they were getting upon the cars or 
not, gave the signal to the person in charge of the engine 
tostart, The engineer was not in charge of the engine 
at that time, but was at the depot, and the engine was in 
charge of the fireman. It was shown that persons 
approaching the depot by that street, to take the cars, 
were in the habit of getting upon the cars at that point 
when found standing across the street in that position, 
and that it was as convenjent to get on there as at the 
depot. 

No notice had ever been given to passengers not to take 
the cars there, and no means taken to prevent it. The 
jury found a verdict for plaintiff On motion for new 
trial, — Held, that the jury might very properly have 
found that the plaintiff was not guilty of negligence in 
attempting to get upon the cars in that situation; and 
that the brakeman was negligent in giving the signal to 
start, without looking tosee whether plaintiff was getting 
upon the cars at such a place. Also, that it was negligent 
in putting the engine in charge of the fireman instead of 
the engineer in the streets of the village, and at that 
point where persons had been accustomed to get upon 
the cars, Keating v. The New York Central and Hudson 
River R. R. Co, Opinion by Johnson, J. 


PRACTICE. 


The case was submitted on printed points and argu- 
ments. On looking into the case, it did not appear that 
the judge at the circuit had ordered the exceptions to be 
heard in the first instance at general term. Held, that 
the general term had no right to hear the exceptions in 
the first instance under section 265 of the code, and that 
the case must be sent to the special term to be there first 
heard. Nichols vy. Mosher. Opinion by Johnson, J. 


RAILROADS, 


Liability for injuries from carelessness in dropping fire on 
track, —The defendant in running its locomotive engine 
over its railroad track, opposite lands of plaintiff, dropped 
and seattered coals on the track, by reason of some defect 
in the construction, or the adjustment, of the ash pan. 
The coals kindled a flame in adry and rotten tie lying 
near the track, and, the wind being high, the fire spread 
by means of other combustible substances within the 
bounds of defendant’s roadway, to plaintiff’s lands 
adjoining, where it burned and injured the soil and 
destroyed valuable timber. Held, that this gave plain- 
tiff a right of action to recover his damages of defendant, 
Webb v. The Rome, Watertown and Ogdensburg Railroad Co. 
Opinion by Johnson, J. 


RELIGIOUS CORPORATIONS, 


Rights of pew holders; statute of limitations. —The p!ain- 
tiff’s assignor, in 1835, undertook and agreed to furnish 
materials and build on the defendant’s premises a church 
edifice, which should cost and be worth, when finished, 
not less than $6,250. By the agreement, the builder had 
the right, when the edifice was completed, of selling all 
the seats or slips in the church, and taking the avails of 
the sales as his compensation for the job. The slips were 
to be sold at public auction at a time specified, and it was 
stipulated, that in case any slips should remain unsold 





after such auction, the builder should have the right to 
rent or sell them to respectable occupants afterward, or 
lock them up, as he might choose. After the public aue- 
tion several of the slips remained unsold, and the avails 
of the sale were insufficient to compensate the builder, 

The plaintiff or his assignor continued to control these 
unsold slips up to October, 1856, when the trustees of 
defendant deeming the interior of the church edifice so 
much dilapidated and out of repair as t®need repair and 
reconstruction, proceeded to tear out all the floor, slips 
and pulpit, and put them in anew. The new slips were 
changed somewhat in style, but located very nearly like 
the old slips. These improvements and repairs cost about 
$3,500, and the money to pay for same was raised by a 
mortgage upon the same premises, This mortgage was 
afterward paid off by voluntary contribution of the mem- 
bers of the society. The repairs were completed in June, 
1857, and the defendant then offered the plaintiff the same 
number of slips, in the same general locality, to be by 
him rented and controlled, provided he would pay his 
just proportion of the repairs, or submit to an assessment 
on such slips therefor, This the plaintiff refused, and 
claimed the slips without making any compensation for 
repairs. The defendant's trustees then took possession 
of such slips, and rented and controlled them the same 
as other slips. The expenses of the society were, by its 
rules and regulations, defrayed by renting the slips, or 
by an assessment annually thereon. 

This action was commenced September 26, 1867, in the 
nature of an action in equity, to have the amount remain- 
ing unpaid for building originally declared a lien and 
charge upon the premises, and the premises sold to satisfy 
the same; or to compel the defendants to assign to plain- 
tiff the same number of slips, in same locality, originally 
held by him, free from all charge and incumbrance, 
and to account for and pay to him the amount of the 
rents and assessinents received by defendants thereon, 
Heid: 1. That the right of action was barred by the 
statute of limitations; and, 2d, that the plaintiff, or 
his assignor, had no title in fee to these slips; that his 
right was a mere power to sell and receive the avails, 
and that before sale he had no greater or better right 
and title than a purchaser acquired by purchase at 
such sale, which was a mere usufruct, and liable to be 
defeated and destroyed by the reconstruction of the edi- 
fice and a change of its interior structure, whenever, in 
the judgment of the trustees of the corporation, such 
reconstruction and change became necessary or expedi- 
ent, either for the preservation of the edifice, or for the 
interests of the society. White v. The Trustees of the First 
Soviety of the Methodist Episcopal Church of the village (now 
city) of Syracuse. Opinion by Johnson, J. 


STATUTE OF LIMITATION. See Religious Corporation, 


WIFE. See Mortyage Foreclosure. 
———__ epee ——_ 
COURT OF APPEALS ABSTRACT. 


In CoMMISSION — DECEMBER TERM, 
BRIDGES. See Commissioners of Highways. 


COMMISSIONERS OF HIGHWAYS. 

1, Liability of, for failure to repair bridge. —Commission- 
ers of highways having the requisite funds in their hands, 
or the legal power to procure such funds, are bound to 
repair highways and bridges which are out of repair, 
where they have notice of their condition; and they are 
bound to repair them with reasonable and ordinary care 
and diligence; and if they omit this duty, they are liable 
in a civil action to individuals who may sustain special 
damages from such neglect. Hover v. Barkhoof. Opinions 
by Grover and Leonard, JJ. 

2. This rule is not limited to cases where the commis- 
sioners have actual notice of the conditions of a highway 
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or bridge, but applies to all cases where they are presumed, 
from their duty, to know of the state and condition of the 
roads and bridges. Ib, 

DELIVERY. 

By transferring bill of lading. — Bills of lading of a cargo 
of wheat were delivered, without being indorsed. to the 
plaintiff as zollateral security for the payment of defend- 
ant’s draft. Held, that the title to the wheat passed to 
the plaintiff. The delivery of a bill of lading with intent 
to pass the title, has that effect, although it be not paya- 
ble to “assigns,” or, although, if so payable, it be not 
indorsed. City Bank v. The Rome, etc., R. R. Co. Opinion 
by Hunt, Com. 


EQUITY. See Husband and Wife. 


EVIDENCE. 

1, Admissions in pleading: trusts, how proved.— Where 
the pleading of a party toa civil action contains admis- 
sions of facts material to the issue, the adverse party may 
give such admissions in evidence, provided it be first 
shown by the signature of the party or otherwise, that 
the facts were inserted with his knowledge, or under his 
direction, and with his sanction. Cook vy. Barr. Opinion 
by Earl, Com. 

2. Since the act of 1860 (chap. 322), it is not required that 
trusts should be proved by some deed or conveyance cre- 


, ating or declaring them, but they may be proved by any 


writing subscribed by the party. The statute does not 
require that the writing should be interparties; but, 
within the letter and spirit of the law, any writing sub- 
scribed by the party will be sufficient, if it contains the 
requisite evidence. Therefore, where a defendunt’s an- 
swer admits facts sufficient to show a trust, the trust may 
be proved by introducing the answer in evidence. Ib, 

8. Where, however, the admissions in the answer are 
not sufficient to establish a trust, parol evidence cannot 
he resorted to to supply any defect or omission. Ib. 


See, also, Liquor. 


GIFT. See Husband and Wife 
HIGHWAYS. See Commissioners of Highways. 
HUSBAND AND WIFE. 

Gift of land from husband to wife.— A gift in presenti of 
land by deed from a husband to a wife, though invalid at 
law, may be sustained arfd upheld by a court of equity. 
The equitable powers of the court may, also, be invoked 
to reform the instrument. Hunt v. Johnson. Opinion by 
Hunt, Com. 

LIQUOR. 

Sale of, to minors. — In an action against a hotel, saloon, 
or innkeeper, under section 15 of the excise act of 1857, to 
recover the penalty for selling liquor toa minor under the 
age of eighteen years, without the consent of the parent 
or guardian, the prosecutor must show that the defend- 
ant knew, or had reason to believe, that the minor was 
under the age of eighteen. Perry v. Hdwards, Opinion 
by Hunt, Com. 

MORTGAGE. 

The defendant had purchased premises subjected to the 
payment of a mortgage thereon for $4,000. The mortga- 
gor, the defendant’s grantor, had, in fact, received only 
$2,000 from the mortgagee, the plaintiff. Held, that the 
defendant was not entitled to have the lien of the mort- 
gage discharged on payment of the sum of $2,000; that, 
having purchased subject to the entire lien of the mort- 
gage, he was bound to pay the full amount. Freeman v. 
Auld. Opinion by Hunt, Com. 


PLEADINGS. See Evidence, 


TELEGRAPH COMPANY. 


1. Mistake in transmission of message: burden of proof. — 
Where the plaintiff proves that the defendant, a tele- 





graph company, did not transmit a message in the form 
in which it was delivered to it, the presumption of de- 
fendant’s negligence arises, and the burden is on it te 
show that the mistake happened without its fault. Rit- 
tenhouse v. Independent Line of Telegraph. Opinion by 
Earl, Com. 

2. The plaintiffs telegraphed to their agents, over de- 
fendant’s line, to purchase five hundred shares of certain 
stock. Had the message been correctly transmitted, 
their agents could have purchased the stock for $136.75 
per share. Through a mistake of the defendants in 
transmitting, they were obliged to pay $139.50. Held, 
that the difference between these two sums, multiplied 
by the number of shares, was the measure of damage. Ib. 

3. It was not necessary that the plaintiffs should have 
purchased at the higher figures to maintai. their action, 
It would have been sufficient to have shown that, directly 
after the receipt of the erroneous message, the price of 
the stock rose in the market, so that their order could 
not have been filled for less than $139.50 per share. Ib. 


TITLE. See Delivery. 
TRUSTS. See Evidence, 
—_ --~— 
DIGEST OF RECENT AMERICAN DECISIONS.* 
SUPREME COURT OF INDIANA. 


ANSWER. See Bastardy. 
ATTORNEY, 


1. Negligence: evidence.— An attorney commenced an 
action on a replevin bond placed in his possession for 
that purpose by the plaintiff, and two years afterward 
suffered it to be dismissed. Four years thereafter he 
recommenced the action as on a lost bond, and after two 
years, without the knowledge or consent of the plaintiff, 
dismissed it as to all the solvent defendants, they having 
denied the execution of the bond under oath, and took 
judgment against the others, whereby the plaintiff lost 
hisclaim. After the attorney’s death the bond was found 
in his office. Held, ina suit by said plaintiffagainst the 
administrator of the attorney’s estate for negligence and 
misconduct in the management of said action, these facts 
appearing in evidence, that they warranted the jury in 
finding that the attorney was guilty of negligence. Wal- 
pole’s Administrator v. Carlisle. 

2. Held, also, that the fact that no evidence was offered 
that the plaintiff was prepared in the action on the bond 
to prove the execution thereof by the defendants who had 
denied its execution under oath, would not defeat a re- 
covery in this action. Ib. 


BASTARDY. 


1. Pleading.—The defendant in a prosecution for bas- 
tardy was recognized to the court of common pleas, 
where he answered, that before the commencement of 
this proceeding the relatrix filed her complaint and affi- 
davit beforea justice of the peace named, “ of said county, 
and caused the arrest of said defendant, on the identical 
charge of bastardy for which he is now prosecuted ; that 
on,” ete., said relatrix and defendant appeared before 
said justice, and she thereupon executed her admission 
in writing that provision had been made to her satisfac- 
tion for the support and maintenance of said bastard 
child; that by her direction the justice entered said ad- 
mission of record, and the cause was thereupon dis- 
missed; that said admission was voluntarily and freely 
executed, and for divers good and valuable considera- 
tions, and money paid, besides the amount stated 
therein; a transcript ‘of the proceedings before said jus- 
tice being filed with the answer. Held, that the answer 
was good on demurrer. Carter v. The State ex rel. McKee, 

2. Held, also, that proof of other consideation for said 
admission than that stated therein was admissible. Ib. 





*From Hon. JamMus B. BLAcK, State Reporter, and to appear 
in 32 Indiana Reports. 
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3. Heid, also, that the facts stated in said answer could 
not have been proved in the common pleas court without 
plea, Ib. 

4. An answer in such case setting up such an admission 
of the relatrix, without showing that a prosecution had 
been legally commenced when it was executed, is bad on 
demurrer. Ib. 

CONSTABLE. 

Suit on official bond: replevin bail.— Replevin bail, who 
has been compelled by alias execution to pay the judg- 
ment, can maintain an action on a constable’s official 
bond for the failure of that officer to levy the original 
execution issued upon the judgment on the property of 
the judgment debtor, such property subject to execution 
sufficient to satisfy the writ being within the officer’s 
reach, and the character of said replevin bail, as such, 
being stated in said original execution. The State ex rel. 
Arnold v. Madison and others. 


CONTRACT. 

Consideration.— Upon the dissolution of a firm, consist- 
ing of A., B, and C., of whom B. and C. also constituted 
another firm, which continued after the dissolution of 
the former, it was agreed between A. and the firm of B. 
and C,, that said continuing firm should pay a certain 
indebtedness on account against the firm so dissolved, 
and that A. should thereupon pay his portion thereof to 
the firm of B. and C. The creditor being advised of the 
arrangement, afterward informed A. that it had been 
consummated by the giving of the note of the firm of B. 
and C. to said creditor for the ataount of said indebted- 
ness; and A. paid the firm of B. and C. according to said 
agreement. Held, in a suit by the creditor against all the 
members of the late firm, upon said account, that there 
was a sufficient consideration for the agreement of the 
creditor to accept the note of the continuing firm. Glas- 
gow and another vy. Hobbs and another. 


CRIMINAL LAW. 


1, Indictment: malicious trespass.— An indictment for 
malicious trespass in giving a quantity of arsenic to a 
number of horses and thereby causing their death, 
alleged, that the defendant, on, etc., at, etc., administered, 
etc., “‘to six horses of the personal property of’’ J. M. 
Held, that this was a sufficiently certain allegation of the 
ownership of the ; roperty. Cray v. The Slate. 

2. Venue: evidence. — On the trial of a criminal action 
it is not necessary that the venue he directly proved, if 
the right venue is clearly inferable from the entire evi- 
dence, Ib. 

8. Juror: challenge: waiver. — Where, in a criminal 
action, the jurors being all sworn to answer questions 
touching their competency as such, the defendant, hav- 
ing full opportunity to examine them touching their 
competency generally, confined his examination to the 
question as to whether they had formed or expressed an 
opinion as to his guilt or innocence, and thereupon ac- 
cepted the jury. Held, that the fact that one of said 
jurors, though resident in the county, was not a house- 
holder thereof, first ascertained by the defendant after 
verdict of guilty, did not entitle him toa new trial. Ib. 

4. Judgment : appraisement laws.— A direction in a 
judgment in a criminal action, that the fine and costs 
adjudged against the defendant be collected without 
appraisement, is erroneous. Ib. 


EXECUTION. 

Levy: release of.— Where a joint judgment has been 
rendered against persons not sureties as between them- 
selves, and each of them has paid his proportionate part 
thereof, except one, upon whose property, sufficient to 
satisfy the balance, an execution on such judgment has 
been levied, and by direction of the judgment plaintiff 
such levy is released and the execution returned, and the 
plaintiff causes an alias execution to issue on the judg- 
ment, he may direct said balance to be made, upon such 





alias execution, out of the defendants who have so paidg - 


part of thejudgment. Starny v. Johnson and others, 
guRORS. See Criminal Law, 


LIQUOR LAW. 


1. Information. — An information for retailing intoxi- 
cating liquor without license, after charging the sale by 
the defendant, on, etc., of a less quantity than a quart of 
intoxicating liquor fora certain sum, continued thus; 
“he, the said”’ defendant, “ not then and there having a 
license tosell intoxicating liquors in a less quantity than 
a quart aft a time,” etc. Held, that this sufficiently 
showed that the defendant, at the time of the sale, was 
not licensed, according to law, to make the sale charged. 
Josephdaffer v. The State. 

2. It is not necessary that such an information should 
state the particular kind of intoxicating liquor sold. 

3. Evidence. — On the trial of such an information, the 
evidence showed that the liquor sold was beer, but failed 
to show that it was intoxicating, and also failed to show 
in what year the sale was made. Held, that, for these 
failures, the evidence was insufficient. Ib. 


PARTNERSHIP. 

Distribution of capital on dissolution.—Two persons 
entered into partnership for manufacturing purposes, 
contributing to the capital stock in certain unequal 
amounts. The partner 
amount was to take charge of the business and devote to 
it his personal labor; the other was not to give his 
personal attention to the business. At stated periods 
an account was to be taken, and the profits and losses 
were then to be shared equally, the agreement being 
silent as to the relative interests of the partners in the 
capital stock, and no definite time being fixed for the 
continuance of the partnership. After suffering loss, tle 
partnership property was sold, and the debts having been 
paid, a surplus remained. Held,in a suit by one of the 
partners against the other, to recover the plaintiff's share 
of such surplus, that the partners were entitled to share 
therein, not equally, but in proportion to the amounts 
contributed by them to the capital stock. Jackson and 
Wife v. Crapp. 

PLEDGE. 

Of promissory note. — Where a person, being indebted to 
another on account, deposited with the latter as collat- 
eral security for such indebtedness a note and a mortgage 
to secure the same, executed to the pledgor by a third 
person, the deposit being made upon the express condi- 
tion that said note and mortgage should not be sued upon 
or foreclosed until every legal effort to collect said 
indebtedness had been made by the pledgee, who also 
agreed to return the note and mortgage upon payment 
of said indebtedness,— Held, in a suit on said note by the 
pledgee against the maker, the pledgor being made a 
defendant to answer as to his alleged assignment by 
delivery, that an answer setting forth these facts, and 
alleging that the pledgor at the time of said deposit and 
ever since had owned property sufficient to pay said 
indebtedness, and out of which the same might have 
been made, but that no effort had ever been made to col- 
lect said indebtedness, presented a good defense for all 
the defendants. Barr and others v. Kane and another. 


PRINCIPAL AND AGENT, 


Liability of principal on agent’s contract. — An agent for 
the purchase of wheat for another on commission, ata 
certain place, bought a quantity of wheat, to be paid for 
on delivery, from a person who sold and delivered it to 
the agent,as such, in good faith, and the agent received it, 
paid for it in part, and shipped it to his principal, and the 
seller waited several months without giving notice to 
the principal that the agent had not paid in full for the 
wheat, and in the mean time the principal settled with 
the agent and passed to his credit all the wheat shipped 
by him to the principal. Held, that the principal was not 
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released from liability to the seller for the residue of the 
price of the wheat. Stopp and another v. Spurlin. 


RAILROADS, 

Injury to animals: fence.— A railroad company had by 
its charter the power to take a right of way sixty feet 
wide, subject to the limitation that where the track was 
puilt upon or along a pre-existing public highway, it was 
required that the highway should be left thirty feet 
wide. Held, in a suit against the company to recover the 
value of animals killed by a passing train at a place 
where there was a space of from forty-five to fifty-five 
feet between the track and the further side of sucha 
highway, that the company was required to fence at such 
place. The Jeffersonville, etc., R. R. Co. v. Sweeney. 


REAL PROPERTY. 


Action to recover ; permanent improvements, —In an action 
to recover possession of real property under a claim of 
absolute title, the defendant in possession cannot have 
the value of permanent improvements made by him on 
such real estate allowed, except that he may set off the 
value of such improvements against the damages he may 
be found in such action to have caused the plaintiff by 
withholding, or using, or injuring the property, to the 
extent of such damages. Beyond this, he must wait 
until the determination of the question of title and bring 
his action under the statute concerning occupying claim- 
ants. Wernke v. Hazen and others. 


VENDOR AND PURCHASER. 

Contract: specific performance ; damages.—A contract 
dissolving a partnership between A. and B. stipulated 
that a tract of land, the equitable title of which wasin 
the firm, should be conveyed in fee to A. Afterward, B. 
fraudulently combined with a third person, paid a certain 
amount of the purchase-money remaining unpaid at the 
date of said contract, and caused the conveyance to be 
made to said third person. Held, that A. was not con- 
fined to a suit for specific performance, but might pro- 
ceed against B. for damages. Snodgrass v. Snodgrass, 


WILL. 

1. Construction : extraneous evidence.— A testator specified 
in his will certain items of indebtedness to him of one 
of his daughters, amounting toa certain sum, which he 
bequeathed to her. It appeared from the general purport 
of the will, construed without reference to extraneous 
circumstances, to be the intention of the testator to esti- 
mate the amount of indebtedness to him, at the date of 
the will, of each of his children, and to make a specific 
disposition thereof. After his death there were found 
among his papers a written settlement between him and 
his said daughter, of their personal accounts, bearing 
date some years before the execution of the will, and 
showing 2 small balance due her, and a written account 
against her as guardian, with charges bearing date before 
and after the date of said settlement, containing items 
of indebtedness to him not specified in the will or in said 
settlement. Held, that said account was not sufficient to 
induce a conclusion that it was not the intention of the 
testator to give to his said daughter her entire existing 
indebtedness. Muller, executor, v. Adkinson, administrator. 

2. Pleading: release.— Where a will, which by its terms 
applies only to facts existing at the date of its execution, 
is pleaded by a legatee as a discharge of a claim sued for 
by the executor, it must be shown that none of the claim 
accrued after the making of the will. Ib. 

3. Attestation. —It is not necessary that atestatorshould 
actually see the signing of the will by the attesting wit- 
nesses; it is only necessary that his situation and cir- 
cumstances be such that he may see them subscribe. 
McElfresh v. Guard and another. 

4. Wherea will having been read to the testator and 
signed by him in bed, in the presence of the attesting 
witnesses, was then taken toan adjoining room and there 
signed by the witnesses where the testator, remaining in 





bed, might have seen the signing through an open door- 
way between the apartments, — Held, that the attestation 
was “in the presence of” the testator. Id. 

5. Probate: evidence: burden of proof: instruction to jury.— 
Where both parties to a contest of the probate of a will 
had introduced direct evidence on the question as to 
whether the testator, from the position he occupied at 
the time, could or could not have seen the attesting wit- 
nesses subscribe, — Held, that it was not error for the 
court to refuse to instruct the jury, at the request of the 
contestant, that if they found that the will was attested 
in a room adjoining that in which the testator was at the 
time, and if the contestee had failed to prove by a prepon- 
derance of evidence that the subscribing witnesses could 
have been seen by the testator at the time they attested 
the will, they should find against the validity of the 
will. Ib. 

6. Pleading: verdict. — Where, in the contest of the pro- 
bate of a will, it did not appear by the pleadings that 
either party to the contest had an interest in the sub- 
ject-matter, but the contestant went to trial without ob- 
jection, and the evidence showed that both parties were 
related to the testator and were devisees under the will, 
— Held, that after verdict the contestant could not object 
that the pleadings failed to show that the contestee had 
any interest. Id. 

en See 
CORRESPONDENCE. 
SOME FACTS FOR THE NATION, 


NEw YorK, March 10, 1871. 
Tsaae Grant Thompson, Esq. : 

Dear Sir, —The Nation of this week contains an article 
full of insulting allusions to the LAW JOURNAL, to 
which you may probably wish to make some reply. It is 
not my intention to take the slightest notice of any 
thing which the Nation, or, for that matter, any other 
hostile paper may say »nbout me. But for the purpose of 
enabling you to justify the opinions which you have 
heretofore expressed, and to show that this fresh article 
from the Nation is really only a striking confirmation of 
the truth of your criticisms upon it, I submit for your 
use, in any form that you please, the following facts: 

The Nation’s article is not aimed at me, but is avowedly 
intended to show two things: First, that there is in the 
so-called facts which it sets forth substantial foundation 
for charges of corruption and misconduct against New 
York judges; and, second, that Mr. David Dudley Field 
was personally consulted beforehand about the transac- 
tions which are therein specified as objectionable. 

The Nation sets forth nine distinct charges. As to six 
of these, they relate to matters concerning which Mr. 
Field was not consulted beforehand in the slightest 
degree, and concerning which he had no previous knowl- 
edge; and all these transactions happened at New York 
or Albany while he was at Stockbridge, Mass, 

Two of the other charges are, that an order of arrest 
against certain gentlemen was obtained and used for the 
express purpose of preventing them from attending at 
the election for directors of the Albany and Susquehanna 
road, and that at this election the room was densely 
packed by Mr. Fisk’s party, fifty or sixty of whom con- 
sisted of ‘‘roughs and fighting men.” It is true that Mr. 
Field advised the application for this order of arrest, but 
it is utterly false that it was intended to use that order 
in any such way as to interfere with the presence of the 
defendants at the election. On the contrary, Mr. Field 
took special pains to have the order issued at the earliest 
possible moment on the day when he received it, for the 
very purpose of enabling the defendants, who were 
backed by wealthy persons in Albany, to get bail at 
least two hours before the election. As to the presence 
of the “troughs,” by whom the room was alleged to be 
packed, neither Mr. Field, nor any one connected with 
him, advised or expected the presence of any but respect- 
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able persons at the election, and all the men brought 
from New York, good, bad and indifferent, did not fill 
one-third of the room, while the adverse party had over 
two hundred armed men in the building, besides some 
hundreds more in waiting outside. You will see, there- 
fore, that so far as any exception has been taken to these 
transactions, Mr. Field was not consulted beforehand 
about them. The remaining charge is two-fold, namely, 
that Mr. Fuller was appointed receiver of certain shares, 
and that Mr. Fuller, as such receiver, voted upon those 
shares at an election of directors. As to Mr. Fuller’s 
appointment, Mr. Field was not consulted, and had noth- 
ing to do with it personally, it occurring, like most of the 
other transactions mentioned, while Mr, Field was absent 
from the city. As to the fact that Mr. Fuller voted upon 
this stock, that was a step taken in order to comply with 
the terms of an injunction obtained by the other side; 
and the propriety of the act depends upon considerations 
of a manifold character, concerning which the most up- 
right of lawyers might take different sides. The only 
reason assigned by the Nation for objecting to this vote, 
or rather to the action of counsel in advising it, is that the 
receiver’s appointment was based on the ground that the 
stock was void, But this was not the case. The stock 
was valid stock in the hands of some one; but the title of 
the particular persons holding it was alleged to be void, 
and the receiver was appointed for the very purpose of 
holding the stock for whoever might prove to be its true 
owners, 

To proceed to those allegations which relate to a judge 
of the supreme court, they may be briefly disposed of by 
saying, first, that as to most of these allegations, they do 
not charge the judge with any action in the slighest 
degree differing from action which was, at the same time, 
taken by the courts at Albany, the judges of which the 
Nation asserts to have been at that time “men of unblem- 
ished character,” and that as to the one or two other 
allegations made against the judge, they are absolutely 
false. 

It may, perhaps, be interesting to specify the number 
of unqualified falsehoods contained in the nine charges 
ofthe Nation. They are —three assertions that the mate- 
rial allegations of certain complaints were not sworn to; 
the assertion that certain stock was “declared invalid,” 
which, of course, means so declared by the court; the 
assertion that the judge, who is attacked, reached the 
city at 10.20 Pp. mM. of August 6, 1869, and signed the order 
appointing receivers within ten minutes afterward; the 
assertion that he signed the order at the house of Mrs. 
Lawlor; the assertion that Mr. Shearman was ina certain 
carriage or went at all to the Hudson River station; the 
assertion that Mr. Field did the same thing; the asser- 
tion that an affidavit by Mr. Shearman was founded upon 
information received from Mr. Fisk; the assertion that 
an injunction was obtained forbidding a certain receiver 
to make any application except toa particular judge ; the 
assertion that an order of arrest was procured for the 
purpose of removing the defendants ‘‘ from the room, so 
that they could not be present at the election; and the 
assertion that they were “removed” at all. 

You will see, therefore, that the accurate Nation, which 
gives you this authentic legal information, has managed 
to get fvelve distinct and unequivocal falsehoods into its 
nine charges. Nor is this all. The insinuation implied 
In the statement that Mr. Fuller, who was appointed 
receiver of 3,000 shares of stock, was formerly a clerk in 
the office of Mr, Field, makes it proper to mention the 
fact that the editor of the Nation personally knows that 
Mr. Fuller had ceased to occupy that position for more 
than ten years prior to his appointment, Mr. Fuller and 
the editor of the Nation having both been clerks in Mr. 
Field’s office at the same time. It is obvious that the fact 
of Mr. Fuller’s former connection with Mr. Field was set 
forth for the purpose of insinuating that he was under 
Mr. Field’s control, whereas he was no more subject to 
~ Mr. Field’s influence than was the editor of the Nation 





himself, being a lawyer engaged in large practice and of 
considerable wealth. 

The horror with which the Nation speaks of the fact 
that copies of an injunction and writ of assistance were 
telegraphed to Albany, “a proceeding which has probably 
had no parallel in civilized jurisprudence,” is something 
ludicrous. I suppose there was a time when the idea of 
printing a paper used in court was looked upon with the 
same horror. Indeed, as it is to be presumed that justice 
was administered in some form before the invention of 
writing, there must have been a time when conservatives 
like those of the Nation must have been appalled at the 
hardihood of the man who first reduced an order of the 
court to writing, and got the judge to sign it, Nothing is 
better known to practicing lawyers than that in cases 
of urgency a copy of an injunction may be served without 
showing the original, and as to the writ of assistance, it 
is the existence,and not the actual possession, of that 
writ which authorizes a sheriff to act upon it. I say this 
in vindication of the eminent counsel at Albany, who 
alone are responsible for this proceeding, inasmuch as I 
had no communication with the sheriff, and gave no 
directions for the service of the writ, but simply tele- 
yraphed a copy at the request of the counsel in Albany, 
without expressing any opinion as to its use there, 
Perhaps, in justice to the court, I ought not to place the 
vindication of the judge in New York simply upon the 
ground that he did exactly what the unblemished judges 
of Albany did, and should add that the injunction for- 
bidding the rival receiver from acting, which is the point 
especially selected for condemnation, was a proceeding 
indispensable upon any similar occasion, and perfectly 
justified by the law and practice. It is a well known 
rule that when one receiver is in possession, no adverse 
receiver can be appointed unless by a court of superior 
jurisdiction, and that the court making the first appoint- 
ment will protect its receiver at all hazards, This might 
be done, perhaps, upon simple motion and process for 
contempt; but by obtaining an injunction the rival 
receiver has a more direct opportunity of presenting his 
claims to the court, and stands in a better position than 
he would upon resort to the common mode of punishing 
him for contempt without giving him a previous direc- 
tion of the court. Injunctions to the same effect were 
soon afterward granted by three judges at different times, 
all of whom were hostile to our clients. 

I think that the Nation’s advice ought certainly to be 
taken by the “ministers and teachers,” to whom it so 
urgently appeals, and that they should * explain to every 
body under their influence” “ what a disgrace to the com- 
munity it is’’ that a journal claiming peculiar respecta- 
bility, and the editor of which knows perfectly well that 
he could, upon making inquiry, obtain full information 
of the facts from both sides, should publish such a series 
of scandalous falsehoods, and violently assail, not only 
the persons whom it falsely charges with discreditable 
conduct, but, also assail with like bitterness any consci- 
entious journalist who hesitates to accept its slanders as 
conclusive evidence. 

Yours very truly, 
T. G. SHEARMAN. 


Baditor Albany Law Journal: 

Dear Sir,—Will you please to inform me through the 
pages of your journal what action, if any, the New York 
legislature has taken in regard to conferring upon the 
courts the power to alter the rules regulating the admis- 
sion of attorneys; and also, in case this has been done, 
whether any change has yet been made in the existing 
rules? Doubtless many others, as well as myself, who 
are now preparing for the June examinations in this 
state, are anxious to know what they are to expect, and 
whether they are to be excluded from them on account 
of lack of any particular period of study, or any other 
qualification not now required. Allow me to suggest 
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that it would be only fair, since the change is, or is to be, 
made so shortly before the June examination, not to 
have it apply, at least in its full extent, to those who 
have been, and are, preparing in accordance with the 
present requirements of admission. Le 


A bill is now before the legislature, empowering the 
court of appeals to establish rules for admission to 
the bar.— Eb. L, J. 


Troy, N. Y., March 10, 1871. 
Editor Albany Law Journal: 

I hope none of your readers will infer that I did 
not know better than to write, as I did write, in last 
week’s article on ‘The Diamond Necklace,” that a pig 
was the cause of the American revolution. For “ reyo- 
lution ” read “ war of 1812.” 


Yours, IRVING BROWNE, 





BOOK NOTICES, 


The American Reports. Containing all Decisions of Gen- 
eral Interest decided in the Courts of last resort of 
the several States, with Notes and References. By 
Isaac Grant Thompson. Vol. I. Including cases 
decided in the Courts of Maryland, Massachusetts, 
Wisconsin, Iowa, Vermont, Pennsylvania and New 
York. Albany, John D. Parsons, Jr., 1871. 


It is said that when Justinian came to the throne of the 
Roman Empire, the laws and legal opinions filled so 
many volumes that no fortune could purchase and no 
capacity could digest them. Were books as expensive in 
ourday s then, the same remark might, with strict pro- 
priety, be applied to the reports of decisions of the courts 
of this country. Over two thousand volumes of these 
reports are already extant, and that number is being In- 
creased annually in a sort of arithmetical proportion. 

Although the decisions of the courts of last resort of 
other states, on questions of general law, are of almost as 
much importance to a lawyer as the decisions of his own 
state, we doubt if there be a score of lawyers in the coun- 
try that attempt to keep complete sets of even a moiety 
of the reports of other states. 

The necessity of some plan by which these decisions of 
general value could be separated from local and practice 
cases, and made available to the profession, has for some 
time been fully acknowledged, but the difficulty has been 
to fix upon a feasible plan. We have heretofore noticed 
in these pages the plan of the Hon. T. F. Withrow, late 
state reporter of Iowa, and which was then thought to be 
apossible solution of the problem, He proposed the organ- 
ization of state associations, and of a council of reporters, 
consisting of one representative from each state associa- 
tion, the duty of which should be to gather and report 
the general cases. The plan was certainly cumbersome, 
and, to our thinking, impracticable, in view of the pres- 
ent disorganized state of the profession. 

The “‘ American Reports,” the first volume of which is 
before us, is another attempt at a solution of the diffi- 
culty, and, unless we very much mistake, a very com- 
plete and satisfactory solution it is. The plan has 
certainly the merit of simplicity. It is briefly this: to 
gather together every case of general value appearing in 
the current reports of every state in the union. It is in 
no wise retrospective, and does not contemplate report- 
ing any case save those hereafter appearing in the seve- 
tal state reports. The cases of general value in most of 
the state reports are not numerous, averaging, probably, 
not over twelve. It will, therefore, be no very difficult 
matter te include the useful from every state in the three 
volumes which are promised by the publisher to be the 
limit of the number per year. A few of the states, New 


York, Massachusetts and Pennsylvania, will furnish a 


much larger number of cases, since the questions coming 
before their courts probably exceed in variety and im- 
portance those arising before the courts of any ten of 
the other states in the union. 





But, however good the plan of the ‘* American Reports,” 
their real value and utility must depend mainly on the 
judgment and skill with which that plan is carried out. 
To select all and only the cases that are of general im- 
portance from such a mass of practice and local cases is 
a matter by no means easy; yet on its successful accom- 
plishment is pivoted the essential merit of the series. 
Inasmuch as the name of the editor of this journal 
appears as the reporter of these reports, it will hardly be 
expected that we should express our opinion upon the 
execution of this volume. We will notice the fact, how- 
ever, that there is given no table of cases cited, an 
omission that we hope, and, we may add, believe, will 
not occur again. 

The mechanical execution of the book is excellent, 
The type is clear, the paper good, and the binding much 
better than that of the average reports. 


of Cases in Law and Equity, determined in the 
Supreme Court of the Stateof New York. By Oliver 
+ Eee. LL.D. Vol. LVII. Albany, 1871. W. C. 
e 0. 


Reports of adjudicated cases are constantly increasing 
in importance, not only as authoritative expositions of 
what the common law is, but as declaratory of the precise 
meaning of the statute law. Much fault has been found 
of late with the number of volumes issued by the report- 
ers, and various plans have been suggested to remedy the 
alleged evil. It is unquestionably true that the bench 
and bar are not suffering at present from a deficiency in 
quantity of legal literature of this character. The quality 
may not always be the best, but we suppose the reporters 
can excuse themselves by saying that they furnish the 
best there is. But wherever the fault may be, the in- 
creased number of reports and volumes is working an 
injury both to the legal profession and to the public at 
large. Upon the one it imposes increased expense and 
labor, and upon the other inflicts all the disadvantages 
that can arise from an uncertain and conflicting code, 
made inaccessible to the people by reason of its enor- 
mous size, It is said that a Roman emperor tried to 
keep the public ignorant of the law by placing the written 
tablet, containing the decrees of the senate, so high that 
the words could not be distinguished by one standing on 
the ground. The reporters of our nineteenth century 
have discevered a more effectual way of accomplishing 
the same purpose, so that not only the people, but the 
lawyers and judges, too, long since gave up even attempt- 
ing to know all the decrees of the various bodies who 
practically manufacture the laws of the land. 

The evil effects of indiscriminate reporting were felt in 
England many years ago, and were to a great extent 
remedied, and Great Britian has to-day a system of law 
reporting which satisfies every one, Attempts have been 
made in this country, by constitutional and legislative 
enactment, to meet the complaints of the profession, but 
these efforts have so far resulted only in advantage to the 
reporters and publishers. In some of the states reporting 
consists merely of getting together all the opinions de- 
livered and printing them with head notes. Cases in- 
volving facts, only, or some elementary rule of law, are 
given equal dignity with those in which important legal 
principles are determined. The state of New York has 
not been affected by this style of reporting as yet, but we 
must confess that the business is overdone even here, 
There are being issued at the present time some nine or 
ten different series of reports in this state, besides which 
numerous cases appear in the LAW JOURNAL and New 
York Transcript. Six of these series are confined to 
specific courts, one to criminal decisions, while the 
others report cases involving practice points. The crim- 
inal and practice cases are taken from all the courts. 
The supreme court, however, furnishes a very large per- 
centage of the pabulum of the last-named reports, and 
has also two setsof itsown, Thus there are four different 
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series of law reports in the pages of which the decisions 
of this caurt appear. 

As the reporters act independentiy of each other, it 
frequently occurs that the same cases appear in two, and 
sometimes in three, different places. And this is not 
always accidental, as the second appearance is some- 
times too long after the first to admit of such an idea. 
Mr. Bai bour may have some excuse for this, as itis his 
duty to furnish all important decisions of his own court 
without reference to their appearance elsewhere, and he 
has never, as has occurred with other reporters, repro- 
duced decisions previously published in his own vol- 
umes, 

It has always seemed to us, that if in reporting the 
decisions of our supreme court these rules were observed, 
the reports would be more valuable and of greater author- 
ity than they now are: (1) To report only the decisions 
of the general terms, and when a decision is made by a 
divided court and an appeal is taken, not to report the 
decision pending the appeal. (2) To publish the points 
of counsel only when they add value to the opinion and 
wherever it can be done in an abbreviated form. (3) To 
give all the opinions of importance delivered at all the 
general terms as early after they are rendered as possible. 
In the volume before us little care seems to have been 
taken from what source the decisions come, whether 
they had been overruled or no, or when they were 
delivered. We have general and special term decisions 
intermingled; cases reversed in the court of appeals, in 
which the decision of reversal has been published for 
months, and cases decided nearly seven years ago (since 
which time Mr. Barbour has issued seventeen volumes). 
This volume seems to be an omnium gatherum of the 
opinions the reporter had left over, and much that is of 
no importance has found place in its pages. Decisions 
made years back and elsewhere reported occur in several 
instances. The abstracting is, of course, well done; 
somewhat prolix, perhaps, but still hardly to be im- 
proved upon. 

We hope the next volume will show a better selection 
of opinions than the present, and will be confined to 
cases argued and determined since the new judiciary act 
went into operation. The present organization of the 
supreme court is working well, and decisions are less 
conflicting than heretofore. From those decisions a 
series of reports can be made up, not less valuable than 
those of any other tribunal. Mr. Barbour has experience 
in the matter, and is capable of doing the work well. If 
he will do his best there will be no need for the appoint- 
ment of an official reporter. 


—Our contemporary, the United States Jurist, grows 
decidedly better each month. The March number comes 
to us enlarged, four pages having been added, making in 
all twelve pages of reading matter per month. One of 
its most valuable features is its digest of the decisions 
in the United States courts for 1870, which is exceedingly 
well prepared. Considerable space is devoted to the 
legal intelligence of the month. 


ome BOo- 


TERMS OF COURT FOR MARCH. 
SPECIAL TERMS AND CIRCUITS. 


5d 3 Jeater. circuit and oyer and terminer, Westches- 
ter, r 
3d Monger. circuit and oyer and terminer, Schenec- 


tad 
ad Tuceday, special term, Jefferson, Mullin. 
4th Monday, special term, White Plains, Gilbert. 
» 4th Monday, circuit and oyer and terminer, Yates, 
obnson. 
4th Monday, circuit and oyer and Sonpinee, Herkimer. 
4th Monday, special term, Erie, Talcott. 
Last Monday, circuit and oyer and terminer, Tompkins, 


Memeq. 

onday, special term, Monroe, Dwight. 
Last Tuesday, special term, Albany, Ingalls. 
Last Tuesday, special term, Cortland, Parker. 





LEGAL NEWS. 


The Richmond courts admitted their first colored law. 
yer to practice last week. 

John H. Oliver, the leading member of the Lehigh 
county, Pa., bar, died on the llth inst., after an illness of 
three weeks, of typhoid fever. 


A California jury, in a murder trial the other day, 
determined the verdict by lot, and brought in the accused 
man guilty. He has been granted a new trial. 


The defendant in a breach of promise case in Iowa, put 
in a plea that “he was in earnest about marrying the 
girl, until he got the rheumatism,” 


Chief Justice Mason, of Nebraska, has delivered an 
opinion against negroes sitting as jurors in that state, 
He thinks the constitutional amendments give the 
negroes certain rights, but impose no duties upon them, 


A committee of the North Carolina house of represent- 
atives are to investigate certain charges made against 
Judge E. W. Jones, of the second judicial district of the 
State. 

Congress has passed a resolution authorizing the pres- 
ident to appoint a commissioner to attend an interna- 
tional congress on penitentiary and reformatory disci- 
pline, proposed to be held in Europe. 


The case of Virginia v. West Virginia—a suit in which 
the former sought to recover the counties of Berkeley and 
Jefferson, alleged to have been ceded to it by the latter 
several years ago, and which has been twice argued— 
has been decided by the United States supreme court in 
favor of West Virginia. Mr. Justice Miller delivered the 
opinion of the majority of the court, holding that the 
cession was, in two respecis, regular, and that Virginia 
could not now question it or impeach the action of its 
state officers in the premises. Justices Davis, Clifford, 
and Field dissented. 


Hon, Horace Hawes, the first American judge who held 
court in San Francisco, and one of the wealthiest citizens 
of California, died on the 12th inst. Mr. Hawes left prop- 
erty valued at nearly $2,000,000 so tied up as to make it 
useless to his widow andchild. Just before dying he sent 
a message to the courts, saying that he had always disap- 
proved of adjournments out of respect to the memory of 
deceased members of the bar, and requested that no 
adjournment be allowed in his case. It is believed that 
his will will be set aside on the ground of insanity, and 
injustice to his family. 


At the meeting of the New York Genealogical Society 
in Mott Memorial rooms, on Saturday evening last, Dr. 
Cc. B. Moore read a paper on two noted individuals, 
remarkable for the number of their lawsuits. One of 
them, James Jackson, was a Friend and a man of peace, 
When he saw a piece of land that he thought he would 
like to own he took an acquaintance with him, who 
immediately became an actual occupant, and from this 
individual he would take his title. Titles in those days 
were not well settled, and in time Mr. Jackson became a 
troublesome neighbor. It was necessary, at last, that 
some one should keep a watch on his movements. John 
Stiles constituted himself the natural enemy of Jackson, 
and shadowed him wherever he went. If Jackson car- 
ried a “ possessor” to some favorable spot, Stiles met him 
and shouldered him off, or pushed him by main force to 
the common road. Then commenced an action for eject- 
ment, and Stiles called upon the original possessor to 
defend the suit. About 700 of these cases, in which 
legal points of importance in the acquisition of titles 
were decided, have been reported in New York reports 
alone. The speaker regretted that he could find no 
biographical sketch of either of the parties, notwith- 
standing their patronage of the law. We read this cum 
grano salis. 
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ALBANY, MarcaH 25, 1871. 








NOTES FROM THE LIFE OF RUFUS CHOATE, 


“Lives of great men all remind us,’ and so may 
some of the processes by which men have achieved 
greatness. The following notes from a fragmentary 
diary of Rufus Choate, show us something of the 
secret of his success. 

“June 23, 1844. It is necessary to reconstruct a life 
at home; life professional and yet preparatory; edu- 
cational, in reference to other than professional life. 
In this scheme the first resolution must be to do wiat- 
ever business I can tind to do; tot vir maximo conatu — 
as for my daily bread. To enable me to do this, I 
must revive and adyance the faded memory of the 
law; and Lean devise no better method than that of last 
summer — the preparation of a careful brief, on every 
case in Metcalf’s last volume, of an argument in sup- 
portof the decision. In preparing this brief, law, 
logic, eloquence, must be studied and blended to- 
gether. The airy phrase, the turn of real reply, are 
to be sought and written out, I may embody in a 
commonplace the principles acquired; and I shall 
particularly strive to become as familiar with the las¢ 
cases of the English and federal benches, at least, and, 
if possible, of those of New York, Maine and New 
Hampshire, as of our own, 1 have lost the whole 
course of those adjudications for some years. ‘These 
studies, and this practicé, for the law. 

“Tadvance to plans of different studies and to the 
training for a different usefulness and a more con- 
spicuous exertion. To avoid a hurtful diffusion of 
myself over too wide and various a space, laboriose 
aihil agens, I at once confine my rhetorical exercita- 
tions within strict and impassable limits. I propose 
to translate Cicero’s Cataline Orations, or as many as 
lean, beginning with the first, with notes. The 
object is: Ist. The matter and manner of a great mas- 
trofspeech. 2d. English debating style, and words. 
id. The investigation of the truth of a remarkable 
portion of history. All the helps are near me. I 
shall turn the orator, as nearly as I can, into a debater 
statesman of this day, in parliament and in congress. 

“July 16. The gift of an interleaved digest of 
Massachusetts cases suggests and renders practicable 
aplan of reviewing and reviving the law. I shall add 
the fifth volume of Metcalf to the digest as it stands, 
and, in doing so, advert to the whole series of decis- 
ions. This will not interfere with my purpose of 
making a frequent brief on legal theses. A trial of 
nyself in that way, yesterday, encouraged me to sup- 
bse I can recall and advance my law. fam sure I 
have hit on the right mode of study by digest and 
brief; and I feel in the resolution a revival of zeal, 
fndness and ability to work. 

“July 17. There is a pleasure beyond expression 
inrevising, re-arranging and extending my knowledge 
ifthe law. The effort to do so is imperatively pre- 
“ribed by the necessities and proprieties of my 
tireumstances ; but it is a delightful effort. I record 
me of the uses to which I try to make it subservi- 





ent, and some of the methods on which I conduct it. 
My first business is obviously to apprehend the exact 
point of each new case which I study, — to apprehend 
and to enunciate it precisely — neither too largely nor 
too narrowly —accurately, justly. This necessarily 
and perpetually exercises and trains the mind, and 
prevents inertness, dullness of edge. This done, 1 
arrange the new truth, or old truth, or whatever it 
be, in a system of legal arrangement, for which pur- 
pose I abide by Blackstone, to which I turn daily, 
and which I seek more and more indelibly to impress 
on my memory. Then I advance to the question of 
the law of the new decision, its conformity with 
standards of legal truth, with the statute it inter- 
prets, the cases on which it reposes, the principles by 
which it is defended by the court, the law, the ques- 
tion of whether the case is law or not. This leads to 
a history of the point, a review of the adjudications, 
a comparison of the judgment and argument, with 
the criteria of legal truth. More though!, produced 
and iniproved by more writing and more attention to 
last cases of English and our best reports, are want- 
ing still. I seem to myself to think it is within my 
competence to be master of the law, as an adminis- 
trative science. But let me always ask at the end 
of an investigation, can this law be reformed? How? 
Why? Why not? Cui bono the attempt? 

“A charm of the study of law is the sensation of 
advance, of certainty, of ‘having apprehended,’ or 
being in a progression toward a complete apprehen- 
sion of a distinct department and body of knowledge. 
Ifow can this charm be found in other acquisitions ? 
How can I hit on some other field or department of 
knowledge which I may hope to master; in which [| 
can feel that lam making progress; the collateral and 
contemporaneous study of which may rest, refresh, aud 
liberalize me, yet not leave mere transient impressions, 
phrases, tincture ; but a body of digested truths and 
an improved understanding, and a superiority to 
others in useful attainment, giving snatches of time, 
minutes, and parts of hours, to Cicero, Homer, Burke 
and Milton, to language and literature? I think I see 
in the politics of my own country, in the practical 
politics of my country, a department of thought and 
study, and a field of advancement, which may divide 
my time and enhance my pleasure and improvement, 
with an efficacy of useful results equal to the law,” 

The following letter is in answer to one asking Mr. 
Choate as to a course of reading preparatory to the 
law: 

Boston, January 2, 1841. 

Dear Sir,—I should have been very happy to answer 
your letter before this, but a succession of engagements, 
some of them of a painful kind, have made it impossible. 
Even now I can dovery little more than congratulate you 
on being able to spend a year at such a place, and to sug- 
gest that very general “ macte virlute,” which serves only 
to express good wishes without doing any thing to 
help realize them. I should be embarrassed, if I were in 
your situation, to know exactly what to do. The study 
of a profession is a prescribed and necessary course; that 
of general literature, or of literature preparatory to our 01 
to any profession, is, on the other hand, so limitless —so 
indeterminate —so much a matter of taste, it depends so 
much on the intellectual and moral traits of the student, 
what he needs and what he ought to shun, that an edn- 
cated young man can really judge better for himself than 
another for him. 
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As immediately preparatory to the study of the law, I 
should follow the usual suggestion to review, thoroughly, 
English history, constitutional history in Hallam par 
ticularly, and American constitutional and civil history 
in Pitkin and Story. Rutherford’s Institutes and the 
best course of moral philosophy you can find, will be 
very valuable introductory consolidating matter. 

Aristotle’s Politics, and all of Edmund Burke’s works, 
and all of Cicero’s works, would form an admirable course 
of reading, “a library of eloquence and reason,” to form 
the sentiments and polish the tastes, and fertilize and 
enlarge the mind of a young man aspiring to be a lawyer 
and statesman. Cicero and Burke I would know by 
heart; both superlatively great —the latter the greatest, 
living in a later age, belonging to the modern mind and 
genius, though the former had more power over an audi- 
ence — both knew every thing. 

I would read every day one page, at least—more, if you 
can—in some fine English writer, solely for elegant style 
and expression. William Pinckney said to a friend of 
mine, “he never read a fine sentence in any author with- 
out committing it tomemory.” The result was decidedly 
the most splendid and most powerful English spoken 
style I ever heard, 

Iam ashamed to have written so hurriedly in the midst 
of a trial, but I preferred it to longersilence. Accept my 
best wishes, and assure yourself I am 

Very truly yours, 
R. CHOATE. 
a 


REPORTS AND REPORTERS, 


The following article, published some time since in 
the English Law Magazine, is worthy of considera- 
tion in this day and land of many reporters. Although 
judgments are, here, seldom delivered orally as they 
were and still frequently are in England, the essential 
qualifications of a reporter are the same, 

The duties and labors of a reporter are appreciated 
for the most part, even by those who reap the greatest 
advantage from his exertions, at a very low rate. 
Nobody within the pale of the legal profession doubts 
that he isa useful person ; but that is the highest honor 
that is generally awarded to him ; he is looked upon as 
a sort of mechanic, or perhaps that is even too high a 
title, for it is supposed to imply something like the 
pessession of genius and science. Let us rather say 
(adopting these ideas of others), a mere operative, a 
legal mason or tailor, who works up the materials 
supplied by others in order to meet the demands of 
the intelligent public. He is, no doubt, a very useful 
person, indispensable, in fact, to the existence of soci- 
ety, and society gratefully admits in the abstract that 
they are under vast obligations to him; but nobody 
(that is of the class of thinkers we are speaking of) 
ever dreams of looking upon him in any other light ; 
and as to be useful is not the way to be distinguished, 
he does not accordingly rank very high in public esti- 
mation. It is admitted that he goes through a great 
deal of drudgery, but it is taken for granted 
that he is amply repaid for it by his publisher, 
if, indeed, the matter is ever thought of at all. He 
is ranked pretty much upon the level of a digest 
maker; though as an obiter dictum, we beg to 
say we think that class of writers very much 
‘anderrated ; we are not now alluding to such a work 
as Comyn's Digest, in the compilation of which great 
learning, research and judgment are, by universal 
admission, brought to bear; but we speak of such 
works a8 marrisuus -206.:, 22 Jiz2~r’* 
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merest compilations of marginal notes, and we now 
avow that we think the arranger of such a work, 
always supposing it to be well performed, deserves 
great credit for his pains. Fer, as Dr. Johnson might 
have said, to render the services of others more avail- 
able, to collect widely scattered materials and arrange 
them in lucid order, and from a rude and indigested 
mass to form a harmonious and symmetrical fabric, 
are, surely, objects not wholly unworthy of a mind 
even of the higher order. 

But to return to our reporter. He, at any rate, it 
may be said, does not require any but the humblest 
capacity to perform his functions. A mere transcriber 
of the opinions of others, he oceupies the very lowest 
grade in the scale of professional utility — what the 
copyist is to the musician, or the printer to the author, 
he is to “‘ the reverend judges and sages of the law” 
(as Lord Coke delights to call the learned administra- 
tors of justice). Without his aid, indeed, much that is 
valuable would be lost to the world, but the aid is all 
that he contributes; every thing original, both of 
thought and execution, that is to be found in his 
labors, is the emanation of other minds. In perusing 
a reported case it is the counsel who argue and the 
judges who decide who are present to one’s imagina- 
tion; who ever bestows a thought on the humble 
reporter? Their names may, indeed, be as familiar 
in our mouth as household words, but this famil- 
iarity is too usually attended by its well-known off- 
spring. It is true, indeed, that your reporter in this 
way enjoys a sort of fame, which, per ora volat, in 
more than the usual manner, but his fame is merely 
nominal ; his name is his immortal part. Indeed, our 
abstract idea of a reporter is rather that of a book than 
ofaman. Who ever thinks of Bingham, for example, 
asa human being? There he is, alive and well, and 
efficiently discharging his duties as a police magis 
trate, but he is never present to our mind's eye in 
that character: if the name is mentioned, an octavo 
volume, naturally of a pale complexion, but sallowed 
and embrowned by time and use, presents itself to 
the imagination. Indeed, the word ‘‘ Bingham” by 
itself, without a numeral affixed to it, such as “2” 
or “8 Bingham,”’ is almost an incomplete idea. We 
might also doubt whether the gentleman himself, 
with whose good name we may, perhaps, be sup- 
posed to be making rather too free, has not, from 
long and frequent use, so accustomed to regard his 
identity in this light, that probably if a friend should 
say to him, “ Bingham, I want you,’’ he would reply, 
‘what volume?” or “old or new series?" 

Making allowances, however, for a somewhat trans- 
atlantic view of exaggeration into which we have fallen, 
we think it will not be denied that there is a great 
deal of substantial truth in what we have advanced, 
and that a reporter’s labors do not generally obtain 
for him any very large share of consideration. We 
own, ourselves, that we think they are entitled toa 
much larger portion, and that the reporter, himself, is 
hardly and unjustly dealt with by those who consider 
him only in the light of a useful workman; and we 
shall endeavor, briefly, to point out the nature and 
degree of the capabilities, which, in our humble 
opinion, are requisite for the due performance of his 
task. 

Of the amount of labor required, it is not necessary 
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to speak, since it will be allowed on all hands that a 
reporter’s life is about as hard working a one as any 
literary drudge can well be; but we would observe 
that it requires no common powers of abstraction 
and application to be able, amid the bustle and noise 
of a crowded court, for six and sometimes eight hours 
a day, to attend to arguments and judgments, in 
which the listener has not the slightest interest, and 
from which, if he allows his mind to wander for even 
ashort period, he will often find that he has irretriev- 
ably lost his cue to guide him through the labyrinth 
in which he is entangled. 

In the first place, we hold it to be one of the prin- 
cipal requisites of a good reporter, that he should be 
a good lawyer, otherwise he will not be able to under- 
stand one-half of what is said in court, where, of 
necessity, first principles are very rarely discussed, 
and are scarcely more than alluded to; and he will 
consequently find his notes, when he comes to write 
them out, of little or no service to him. The prac- 
tice of reporting, at least of taking notes, and after- 
ward reducing them into shape of a report, is 
undoubtedly of the greatest advantage to the student ; 
it would be a useful assistance even to many a “ prac- 
ticing barrister of five years’ standing,’’ by reason of 
the habit it generates of forcing attention to what is 
going on in court, of afterward searching and verify- 
ing authorities, or of arranging arguments on the 
grounds of the judgment of the court, in a clear and 
systematic order. A habit of this kind, though it ought 
not to supersede the regular perusal of books, will be 
found a most valuable auxiliary to that method of 
study; but the profession have a right to expect that 
they shall be furnished with something better than 
the mere exercises of a tyro, or, at any rate —which is 
of more consequence —they will not encourage such 
effusions ; as, in the present over-crowded state of the 
bar, it is not likely there should be any want of per- 
sons both able and willing to undertake the business 
of reporting. 

But the real severity of the reporter’s duties com- 
mences at his own chambers. He has first to obtain 
and examine the briefs and papers in each case, in 
order that he may be able to give a correct statement 
of the pleadings or facts upon which the decision 
rests; he has to refer to the authorities cited on either 
side, and these he ought, unless he be previously well 
acquainted with them, carefully to peruse, not con- 
tenting himself with the mere reading of the mar- 
ginal notes, in order to see how far the case referred to 
bears out the proposition for which it has been cited ; 
and whether there may not be some portions of it 
which would vary or qualify its applicability to the 
case in hand: and this is more particularly necessary 
with reference to the older reports, in citing which, it 
will be found to be merely obiter dicta, or, perhaps, 
tven propositions advanced by counsel arguendo, 
The reporter will then have to write out the argu- 
ments and judgments from his notes, which is, per- 
haps, the most difficult — certainly the most delicate — 
part of his labors; he will have to select, to arrange, 
to condense, to polish. The best argument or oral 
judgment ever delivered does but read uncouthly 
when presented with verbal accuracy through the 
medium of a short-hand writer’s notes. The reporter 
does not profess to furnish (what would be, indeed, an 





intolerable nuisance if he did furnish it) a full tran- 
script of all that is said in court; what he is expected 
to do is to give an accurate abstract of it, showing all 
the material facts, the course of the argument, and the 
reasons on which the judgment of the court is founded. 

The making up of the marginal notes is also a very 
important and not very easy matter. It ought to sect 
forth the principle on which the case is decided, unless, 
indeed, it be one of those which is so universally ac- 
knowledged that it is rarely absolutely announced in a 
court of law; and this principle it would be the safest 
plan to give, where it is possible, in the very lan- 
guage in which it has been propounded by the judge 
in the case; and then a concise statement of the facts 
of the case, showing the application of such principle; 
and to these may be added, when occasion requires, 
under a semble or a query, any important point which 
has been discussed, though not absolutely decided in 
the case, as also any strong and marked dicta of the 
judges, tending to show the inclination of their minds 
on points which may arise in other cases, and which are 
not actually determined in the case in hand. Great 
eare should be taken, however, never to confound 
such dicta with the points really decided; for the 
former, though they may be of weight and value in 
the formation of future opinions, can never, however 
learned their author, or however well considered they 
may have been, be regarded as authorities, for, as they 
are not opinions delivered on the points really before 
the court, they are incapable of being revised. To 
perform these duties properly, it will be found that 
considerable skill and judgment, as well as industry 
and legal knowledge, are requisite ; and we think we 
have sufficiently shown that a task, calling for such 
attributes for its performance, is not one that can be 
successfully undertaken by persons of slight capacity. 

With regard to the style or manner of reporting, 
that is a matter which depends a good deal on the 
taste of the individual reporter, and in some measure 
of the age in which he lives. We may find some 
future occasion, to advert briefly to the characteristics 
of the principal labors in this field of jurisprudence; 
but we want here only to observe, that the two great 
errors to avoid are too close conciseness and too large 
diffuseness. The happy course lies midway, Of the 
two evils, perhaps the greater is the first mentioned, 
because it often leads to the omission of matter that is 
indispensable to the intelligibility of the report. On 
the other hand, nothing is more wearisome than a 
long protracted report, where unnecessary pleadings 
and facts are stated at length; and perhaps repeated 
in different parts of the case, where the arguments of 
counsel and the judgment of the court are given with 
a verbose minuteness, and where the authorities cited 
in court are set out verbatim, so that if such a course 
were universally adopted, our law works would, in a 
few years, be filled with the same matter repeated 
over and over again. A report of this nature is some- 
times as inefficient as those of the other class, for the 
mind gets wearied with traveling over such a desert 
of verbiage, and becomes unable to select for itself 
passages to which its attention should be principally 
directed. It would be invidious to mention names, 
but we could certainly point out one reporter of the 
present day who falls grievously into this error, and 
whose reports have a strong flavor of the short-hand 
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writer in them, notwithstanding any facility the 
author may enjoy from the judges in producing his 
labors. 


——-—- ee —___ 
THE EFFECT OF THE WAR ON STATUTES OF 
LIMITATION. 


One of the most important questions growing out 
of the late civil war is as to its effect upon pre-exist- 
ing contracts between parties respectively resident in 
the two hostile sections, particularly as regards state 
statutes of limitation. ‘The supreme court of the 
United States has settled one phase of this question 
in the case of Hanger vy. Abbott, 6 Wall. 532. It was 
therein held, that where a creditor, being a citizen of 
a loyal state, brings an action on a contract against his 
debtor, « citizen of and residing in a state which went 
into the rebellion, the period during which the cred- 
itor was prevented by the avar from asserting his 
rights is not to be included in the computaticn of 
time fixed by statutes of limitation. But suppose 
the condition of the parties be reversed; that the 
creditor has been the resident of a state in rebellion 
and the debtor a citizen of a loyal state, does the doc- 
trine of [Tanger v. Abbott apply ? 

This question was directly presented in a case 
(Brown vy. Hialt) recently before the United States 
circuit court, eighth circuit, and was answered in the 
affirmative. The opinion of Judge Dillon in the case 
was published in the Chicago Legal News tor March 
11, and is a very able and elaborate examination of 
the question. ‘The action was to foreclose a mortgage 
on property in Kansas, given in May, 1861, by the 
defendant, a citizen of Kansas, to the complainant, 
then and ever since a resident of Virginia, The prin- 
cipal defense interposed was the statute of limitations 
of the state of Kansas, which requires an action of the 
kind to be breught within three years from the time 
it accrued. We quote that portion of Judge Dillon’s 
opinion relating to this defense. 

“Inarriving at this conclusion, viz., that unlicensed 
intercourse during the war was unlawful, and that 
pre-existing contracts are only suspended by it, the 
supreme court has frequently had occasion to refer to 
the legislation of Congress, and particularly to the 
important act of July 13, 1861, the essential prohibi- 
tions of which continued in force during the whole 
period of the rebellion. 

“Tt is important to notice with care the provisions of 
the fifth section of this statute. 12 Stats. at Large, 
255, 257. 

“Tt authorizes the president to proclaim and declare 
‘the inhabitants’ of certain states, ‘or any section 
or part thereof, to be in a state of insurrection against 
the United States, and thereupon all commercial inter- 
course by and between the same and the citizens 
thereof, and the citizens of the rest of the United 
States, shall cease and be unlawful so long as such 
condition of hostility shall continue; and all goods, 
ete., coming from said state or section into the other 
parts of the United States, and all proceeding to such 
state or section, by land or water, shall, together with 
the vessel or vehicle conveying the same, or convey- 
ing persons to or from such state or section, be for- 
feited to the United States.’ Then follows a proviso 
authorizing the president, in his discretion and for the 





public interest, to permit intercourse, under reguk. 
tions to be prescribed by the secretary of the treasury, 

“This statute is a valid exercise of legislative power, 
for the congress of the United States was not, by tix 
rebellion, deprived of the power to legislate in this 
manner with a view to its suppression. 

“Its prohibition of intercourse is as broad as the pro. 
hibition by the laws of nations in the case of a war 
between independent states. By recurring to the ae 
it will be seen to extend to ‘all’ unlicensed ‘com. 
mercial intercourse,’ 

“Tt admits of no exceptions as to persons, for it pro- 
hibits intercourse, not simply between citizens of the 
insurrectionary states who were in fact disloyal, and 
citizens of loyal states, but it makes unlawful all 
unlicensed intercourse between all citizens of the 
hostile states or sections, All goods are prohibited to 
come from the insurrectionary sections into the other 
parts of the United States, and all goods are prohibited 
likewise from being sent from loyal to disloyal states, 
Vessels and vehicles are prohibited from conveying 
persons to or from the respective states or sections, 

“Tt is obvious that this act contemplates a condition 
of entire non-intercourse ofa pacific character between 
the two opposing sections, except such as should be 
authorized by the president for ‘the public interest,’ 

“What is the necessary effect and consequence of this 
condition? It is the same as when a war exists 
between independent nations, 

“ All existing contracts between citizens of the dif- 
erent sections are suspended. This from necessity, 
because the act forbids all intercourse, and intercourse 
is essential in order to fulfill or perform or enforce 
contracts. The courts of the one section are shut by 
the act of congress to the people of the other, for 
citizens of the insurrectionary states are forbidden to 
come into the other states or hold any intercourse 
with their people, and without this suits cannot be 
instituted or carried on, and the same is true as to 
citizens of the loyal states. 

“Tt is manifest from the foregoing that the com- 
plainant, was he never so loyally disposed toward 
the Union, had, by reason of his domicile in a state 
declared to be in insurrection, no right to institute or 
maintain, during the war, a suit in the courts of the 
United States or of Kansas for the recovery of his 
debt against the respondent. In a proceeding of this 
nature the courts cannot, under the act of July 13, 
1861, inquire whether the particular plaintiff was 
loyal to the Union or aided the rebellion; for if he 
was a citizen of a rebellious state he is regarded as an 
enemy, irrespective of his personal sentiments, sym- 
pathies or acts. Mrs. Alexander's Cotton, 2 Wall.; 
The Venus, 8 Cranch, 253; The Indian Chief, 3 Rob. 26; 
The Friendship, 4 Wheaton, 105. We may observé 
that it has been accordingly held by courts and 
judges of great respectability, that citizens of rebel- 
lious states could not, during the recent war, maili- 
tain suits in the courts of the other portions of tho 
United States. Norris v. Doniphan, A. D. 1863; 
Court of Appeals of Kentucky; U. S. Circuit Court 
for Missouri; 3 Am. Law Reg. (N. 8.) 735, by Treat, J., 
in United States v. 100 barrels, etc., U. S. Circuit Court 
for Connecticut ; Semmes v. Ins. Co., 8 Am. Law Reg. 
(N. 8.) 673, 2 Chicago Legal News, 17; Life Ins, 00.V 
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Hall, 7 Am. Law Reg. (N. S.) 606; Jackson v. Ins. 
Co., 8 Am. Law Reg. (N. S.) 673. 

“Whether we apply, to the question before us, the 
legislation of congress or the general rule of public 
law, the conclusion is the same, viz. : that during the 
war the complainant was, as a necessary consequence 
of it, disabled to institute or maintain the present 
suit, and was so by reason of his citizenship or domi- 
eile alone, though ever so friendly to the government 
of the United States. It seems to follow from these 
considerations that the rule settled by the supreme 
court in Hanger v. Abbott is equally applicable, 
whether the creditor who brings suit was, during the 
war, a citizen of a state which engaged in the rebel- 
lion, «r of a state which adhered to the Union, and 
in either case the period covered by the war, during 
which the inability to sue continued, is not to be 
included in the computation of the time within which 
actions are, by the statute of limitations, required to 
be brought. 

“Tf the case just referred to be examined, it will be 
seen to rest on reasoning which makes it applicable to 
all ereditors, unable to sue, irrespective of their citi- 
zenship or domicile. 

“The principle of that case was adhered to, and 
applied in the subsequent case of The Probator, 9 
Wall., which holds that the period during which the 
war continued is not to be included in the computa- 
tion of the five years’ time allowed by the judiciary 
act for bringing writs of error; but in this case, also, 
the creditor was a resident of a state which did not 
engage in the rebellion. 

“The decisions of other courts tend to support the 
correctness of the views above expressed. To some 
of these we will now briefly refer: 

“In Semmes v, Insurance Co., 2 Chicago Legal News, 
37; 8 Am. Law. Reg. (N. 8.) 673, the United States 
circuit court for Connecticut held that the rebellion 
had the effect to suspend the right of a citizen of 
Mississipp‘ to sue on a policy issued by a Connecticut 
insurance company, and that the time when the right 
tosue was suspended should be excluded from the 
computation of the limitation period. 

“So in the fourth circuit it has been decided in a case 
where a Tennessee corporation owned a bill of ex- 
change which matured before the war, against a 
Maryland debtor, that the conflict was a civil war, 
and imposed upon both parties the usual consequences 
of public wars, among which was the suspension of 
the right to sue, and, as a consequence of this, a sus- 
pension of the statute of limitations. Jackson Ins. 
Ob. v. Stewart, 6 Am. Law Reg. (N.S.) 732. 

“Judge Redfield, in a note to the case last cited, 
adds his approval of the doctrine it holds, saying: 
‘Since the late civil conflict practically interrupted 
all intercourse and all commerce between the differ- 
ent sections, we see no ground upon which, as respects 
the statute of limitations, any distinction should be 
made between this and international wars, so long as 
there existed an actual non-intercourse, and a prac- 
tical impossibility of enforcing the claim.’ It may be 
added, as we have before shown, that by the act of 
congress and the action of the president, the war not 
only practically but legally interrupted all intercourse, 
and that it not only created a practical but a legal im- 





possibility of enforcing, during its continuance, the 
collection of debts. 

“The principle that the effect of war is to suspend 
the running of the statute of limitations has been 
held by other courts. Wall v. Robson, 2 Nott & 
McCord (S. C.) 498. See also Ogden v. Blacklege, 
2 Cranch, 272; Hopkirk y. Bell, 3 id. 454; 1 Am, 
Lead, Cas. 528, and cases cited; Bigler v. Waller, U.S. 
Circuit Court for Virginia, Chicago Legal News, 
Vol. III, 26. Opinion per Chase, C. J. 

* And this point must be noticed. The debt to the 
complainant accrued May 29, 1861. The respondent 
claims that the war had not then commenced, and did 
not, in law, commence until the president’s proclama- 
tion of the 16th of August, 1861, declaring Virginia in 
a state of insurrection, and therefore the statute began 
to run against the debt before the war, and if so, it 
continues to run, notwithstanding the subsequent 
disability to sue. The views of the majority of the 
judges in the prize cases would perhaps authorize us 
to hold that the war existed before the August procla- 
mation, and before the bond in suit matured. But 
we do not place our decision upon this ground, but 
upon the ground that, even if the statute of limita- 
tions did begin to run, the effect of the act of July 
13, 1861, and of the proclamation of August 16, 1861, 
was to suspend its operation. Where a statute con- 
tinues to run, notwithstanding a subsequent disability, 
it is in cases where it is not unlawful to bring suit, 
and, perhaps, in cases only where it is impossible to 
sue, as in the case of an infant or married woman by 
next friend. The rule does not apply to the disability 
occasioned by a state of war. In Hanger v. Al5ott 
the plaintiff’s debt accrued before the war, and yet 
the period covered by the war was deducted. So, 
also, in Jackson Insurance Co. v. Stewart, Semmes v. 
Insurance Co.,and Wall v. Robson, before cited. And 
so, also, in T'he Protector, supra, the statute had begun 
to run before the war commenced, and yet the period 
occupied by the war was not included in computing 
the time allowed to take an appeal. In this connec- 
tion it is proper to answer an argument strenuously 
insisted upon by the respondent’s counsel, viz.: that 
courts cannot add to the exceptions of the statutes 
ordinarily, it is undoubtedly true that courts cannot 
put into statutes of limitations exceptions which the 
legislature has not seen fit to adopt, or has omitted to 
put there. It is a sufficient answer to the objection to 
say that the laws of war, especially those enacted by 
congress, are the paramount law, and by suspending 
the right of action they suspend also the running of 
the statute. This scems to be the view of the court 
in Hanger v. Abbott, 6 Wall. 532, 541, 542, 

‘* Counsel have made no reference to the act of con- 
gress of June 11, 1864. 13 Stats. at Large, 123. We 
have, nevertheless, considered its bearing upon the 
question now under consideration. If it be admitted 
that it was intended by this act to refer to other limi- 
tation laws besides those which had been enacted by 
congress, and that it was competent for congress thus 
to do; and if it be further admitted that in its passage 
congress had in mind the case of citizens 0° loyal 
states who were creditors of citizens of disloyal states, 
still there is nothing in it which expressly or by any 
fair implication undertakes to furnish or declare a rule 
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for any other than the cases mentioned, or for such a 
case as the one at bar. The result is, that it is the 
opinion of the court that the statute of limitations is 
not available to the respondents as a bar to the com- 
plainant’s bill.’’ 





MR. FISHER AND HIS “AMERICAN CRITIC.’ 
The Editor of the Albany Law Journal : 

Sir, — Mr. Fisher, in his last letter (ALBANY LAW 
JOURNAL, March 4, p. 175), considers that I have 
“misrepresented, not only his views, but, so far as 
they can be inferred from any thing which he has 
written, the views of the law digest commissioners.” 
The only misrepresentation, however, contained in 
my article on “ English Codification,” is a misprint 
of a hundred for fifty. .Mr. Fisher admits that the 
forthcoming digest may number fifty volumes. The 
commissioners estimate the number at one hundred, 
and this number is at first attributed to Mr, Fisher. 
I nowhere, however, describe the commissioners as 
intending to compile more than a hundred volumes, 
while I give Mr. Fisher credit for returning only half 
their number. 

No one, however, will consider fifty volumes of 
digest at all less objectionable than one hundred. 
Either is practically an infinite quantity. The liability 
is virtually unlimited. But Mr. Fisher thinks the 
number of volumes may be reduced to twelve. Of 
what value at all is a calculation varying from twelve 
to fifty? The commissioners surely are more likely 
to be correct in their hard and just estimote of a hun- 
drel. Lest Mr. Fisher may say that [ am not ex- 
plaining his views or those of the commissioners on 
this point correctly, I quote the following sentence 
verbatim from the Law Times of October 22, copied in 
LAW JouRNAL November 19, p. 402: 

“ He himself” (Mr. Fisher) “speaks of occupying only 
one-half the number of volumes referred to by the com- 
missioners; but from his calculation it would seem that 
he is sanguine of putting the whole law into twelve vol- 
umes, the citations of principle extracted from judicial 
decisions filling five, and the statutes seven.” 

With respect to the proposed fusion of law and 
equity in England, Mr. Fisher says, in his last letter, 
“My remark that a digest is a necessary — perhaps I 
should have said a useful—step toward a complete 
fusion of lawand equity, is twisted into an expression 
of an opinion that a fusion of law and equity will 
tend to reconcile the different principles of the two 
systems. I expressed no such opinion, nor any 
opinion at all upon the fusion of law and equity.” 
Now, surely, Mr. Fisher did express an opinion on the 
proposed fusion, in the following sentences, which I 
copy verbatim from the text of his letter given in the 
Law Times of October 23, and copied in Law Jour- 
NAL, ut ante: “A provision that law and equity shall 
henceforth be dispensed by the same tribunals may 
be sufficient for the future, but it will not provide for 
the conflicts which have already arisen out of the sep- 
arate jurisdictions.’’ He then cites a hypothetical case 
which he again puts in his last letter. ‘‘ When, for 





*We received the following letter from Mr. O’Hara 
cheety after publishing Mr. Fisher’s letter, but, having 
mislaid it, were compelled to ask Mr. O’Hara to repeat it. 
This will account for the apparent delay in replying to 
Mr. Fisher. — Ep. L. J. 
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instance, judges of law and equity are called upon to 
determine the validity of an equitable assignment, 
which is bad at law but good in equity, without the 
consent of the holder of the fund to apply it for the 
benefit of the assignee, which rule are they to follow, 
each being good law?’’ Surely, in the former sentence 
Mr. Fisher offers an opinion, that a fusion of law and 
equity will, in future, cure not merely one, or two 
differences between legal and equitable rules, but 
may be sufficient to provide for every such discrepancy 
in future. It will prevent future conflicts, he thinks, 
while as to past conflicts he ends the paragraph by 
stating that these are to be cured by adigest. ‘No 
consistent body of law, adapted for the guidance of a 
mixed jurisdiction, can be created except by means 
of that complete analysis and arrangement which is 
necessary to the formation of a digest.”” It seems to 
me, however, as great an error to suppose that a mere 
digest or code, without reforms, can render inconsist- 
ent rules consistent, as it is to regard a fusion of law 
and equity procedure as leading to consistency in 
future between the rules relating to legal and equita- 
ble interests. However, Mr. Fisher must admit, that 
whether his views on these points are right or wrong, 
he has, at all events, propounded certain opinions on 
the probable effect of the proposed fusion. It seems 
to me, therefore, clear that I was right in considering 
that he did declare “an opinion upon the fusion of 
law and equity,” and I mustadd, that I cannot concur 
in the opinion which he has thus expressed. 

The difficulty Mr. Fisher contemplates in the case 
of the equitable assignment referred to by him must 
occur in every suit by a cestui que trust against his 
trustee. Let us suppose the assignment to be ofa 
patent. The court of chancery has, in such cases, a 
common-law side. Yet, the chancellor has never 
expressed any doubt in such cases as to his power and 
duty to subjugate law to equity. I am anxious to 
learn is the difficulty contemplated by Mr. Fisher 
insuperable, and if not, how would he propose to 
obviate it? It is surely amply provided for by sec 
tion 12 of the high court of justice bill, which enacts 
that “‘in case of any conflict of jurisdiction, the juris- 
diction which has hitherto been exercised by the 
court of chancery, or by the court of admiralty, shall 
prevail from time to time.” 

The passing of this bill is so important that the 
interests even of the Law Digest Commission are of a 
vastly inferior nature. I am, therefore, the more 
anxious to lend my feeble efforts to dissipate any illu- 
sion that still exists with respect to the heterogeneous- 
ness of the two reforms. An amendment of proced- 
ure has absolutely no connection with substantial law. 
A digest is no step whatever toward a fusion of law 
and equity. Mr. Fisher, therefore, errs as much when 
he states in his last letter that the law digest will be 
useful to the consolidated court, as when in his former 
letter he stated it to be necessary. The two reforms 
cannot, in any way, aid one another. The vessel is 
unaltered by any change of its contents; and, con- 
versely, a change in the contents does not affect the 
substance of the vessel. 

Procedure is the currency of law. It circulates and 
distributes jural rules wholly irrespective of the ele- 
ments of which they are composed. A law digest, 


then, is neither necessary, useful, nor in any way 
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auxiliary t> the functions of consolidated, rather 
than of isolated, tribunals. Itis as great a mistake to 
say that a reform of doctrinal law will facilitate pro- 
cedure, as it is to assert that a good code is indis- 
pensable to good practice. A color is not more like 
the sound of a violin than it is that of a trumpet. 
Even if the digest contained a doctrine of equity in 
each alternate sentence, yet as these should be 
skipped by the judge when presiding at a purely 
common law trial, the tesselated digest would be 
somewhat inconvenient for legal purposes. 

Mr. Fisher’s error —or, I hope, rather late error, is 
almost universal in England. A writer in the last num- 
ber of the Law Magazine and Review, in the article on 
“Ancient codes,”’ ete., copied into the LAw JouRNAL 
for March 11, says: “To set about re-arranging the prac- 
tice and the functions of the judiciary before we have 
obtained the scheme of the future code, which is the 
plan a:lopted by our highest legal officer, is very like 
beginning at the wrongend.” Will Mr. Fisher admit 
that here, at least, I have caught a delinquent? He 
evidently thinks that the commissioners intend bolt- 
ing the door before shutting it. It is he himself who 
is trying to unlock a door that is wide open. He con- 
templates difficulties which disappear on a close 
review. 

I have been unwilling tolet Mr, Fisher depart with- 
out some further wrest!ing on this point—owing to 
its importance—even though the discussion may 
threaten to terminate with his former benediction, 
that I “‘ may live to see the completion of the English 
digest, and to review it in the pages of the ALBANY 
Law JouRNAL.”’ I cannot imagine how any one could 
deserve such an anathema — to survive, without any 
increase of vital force, toa remote geological epoch, 
when, according to Darwin, he would be a jural 
stratum, or at least a Neptunian weeping Niobe, hav- 
ing for countless ages outlived all his friends, 

With respect to the object of the commission, Mr. 
Fisher does not say I have misrepresented it. His 
plea is argumentative and inferential only. He says 
that I have misrepresented, ‘‘so far as any thing can 
be inferred from what he has written, the views of the 
English law digest commissioners.’”’ Now a misrep- 
sentation of A., so far as B. is concerned, constitutes 
no sort of inisrepresentation known to the law, moral 
or jural. My sources of information, respecting the 
nature of the digest, were not confined to the article 
in the Law Times relating to Mr. Fisher’s letter. 

In my second article on codification (ALBANY Law 
JouRNAL, Vol. 2, p. 385), I said of the English Law 
Digest: ‘‘The compilation will not be a digest, but 
like our own civil code, a digest and code combined.” 
Iwas informed, subsequently, by agentleman in New 
York, whom I deemed very good authority on the 
point, that the commissioners, if they ever entertained 
an intention to compile a code, had changed their pur- 
pose, and that Mr. Justice Willes told him (my 
infurmant), that his (the judge’s) objection to the 
digest was that it was not to be acode. On reading 
the last report of the commissioners I saw that Mr, 
Justice Willes dissented from the report on the ground 
that the digest would be but “ a make-shift fora code.” 
I therefore concluded, and certainly Mr. Fisher's 
letter, as quoted in the article in the Law Times, was 
calculated to lead to the same impression, that the 

VoL. 3. 





commissioners would consolidate the statutes and 
cases separately. Now, if they intend compiling a 
code, which their first report certainly contemplated, 
why did Mr. Justice Willes object to the digest as 
being but a make-shift for the code. If all legal rules 
are consolidated into one homogeneous act of parlia- 
ment, in which the simple statutory and case elements 
disappear, the product isa code and not a digest. 
Mr. Fisher does not inform us what it is to be, but 
merely assumes that my sources of information on 
the point were limited to the extracts from his 
letter to the Law Times. 

If Mr. Fisher did not at first perceive distinctly 
that there was no connection whatever between law 
and equity, and that a fusion of these judicatories did 
not require or presuppose the passing of a gigantic 
statute of uses, applicable to personal as well as real 
property, it is simply because his attention was not 
directed to the point. ‘‘I am quite aware,” he says 
in his last letter, ‘‘of the distinction between judica- 
ture and rights.”’ Of course he is—no one in Eng- 
land or out of it is more so. I am not anxious, 
then, to fasten upon Mr. Fisher the charge of a 
want of pereeption of what he merely —even still 
perhaps — has not traced the distinct features. In fact, 
the opinion I attributed to him—and from which, I 
fear, he is not yet wholly free — willundoubtedly lead 
to the failure of the high court of justice bill once 
more, unless the error is promptly dissipated. 

The New York code of procedure consolidates law 
and equity without making any change in doctrinal 
law. In fact, the civil code is so far a failure, that it 
has not yet received the sanction of the state legisla- 
ture. A fusion of law and equity is, therefore, at once 
admitted by all in the United States to be no more 
conne:ted with the extinction of legal, as distinguished 
from equitable, rights, than it is with a change in the 
law of dower or of any particular doctrine, either of law 
orequity. Butthatnosuch clear ideaof the effect of the 
proposed fusion prevails in the house of commons is 
manifest from the failure of the high court of justices 
bill last session; while similar disasters may even 
now be predicted from the quotation given by us from 
the last number of the Law Magazine, and the some- 
what indistinct admission of the point by Mr. Fisher 
himself. He admits, in terms, the distinctness of the 
two reforms; but, in the next sentence, cites a hypo- 
thetical case, which seems inconsistent, in my hum- 
ble judgment, with his general averment. 

Let Mr. Fisher give us a more definite estimate of 
the volumes than the unknown bourne that lies be- 
tween twelve and fifty ; let him state distinctly that the 
high court of justice bill — which consolidates law and 
equity —should be passed at once, irrespectively of 
all consideration the volumes of the law digest 
commission, with which it has no connection what- 
ever; and let him also inform the public, officially and 
authoritatively, that the commissioners adhere to 
their original intention of compiling a code, and not 
a digest, Mr. Justice Willes’ opinions to the contrary 
notwithstanding; and though I cannot admit that I 


| misrepresented the views of the commission or of Mr, 
| Fisher in any manner except as to the misprint of 


} 


his estimate of the number of forthcoming volumes 
— which, however, is the number fixed by the com- 
missioners — yet, I will, in common with many, feel 
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gratified at the appro... hing union of .aw and equity, 
and thankful to Mr. Fisher for some positive infor- 
mation. 

I will also reciprocate Mr. Fisher's benediction, by 
wishing that he will servive to the end of the com- 
mission, with, however, the important qualification 
that he will remain indued with the vigor of youth until 
that infinite term is reached when the digest will be 
finished, and Barnwall and Alderson shall be no more. 
I could wish Mr. Fisher nothing further in point 
of perpetuity, since if, indeed, the gift is not void for 
remoteness, the benediction is virtually equivalent 
to a prayer for eternal life. 

A digest in fact, or a code embodying the whole of 
English law, could not condense it all, but merely 
alter its arrangement from the historical to the logi- 
eal order. The New York code is undoubtedly 
founded on the true principles of codification, inas- 
much as it has lateral support from existing case law, 
which also by reference it virtually incorporates. 





A code constructed on a similar principle — refer- | 


ring to cases but not incorporating them word for 
word—may be reduced to the dimensions, not only 
of one hundred or twelve volumes, but even of a 
single book. The plan of compilation is the gist of the 
question. The commissioners very properly post- 
pone turning on the gas until the match is lighted. 
Any other course would only lead to a vast accumu- 
lation of a possibly useless mass of materials, which, 


on the first illumination from principle, would only | 


compel the commissioners to retire in disgust from a 


project, the realization of which the whole legal world | 


ex pects. 


It is with reluctance I incriminate any opinions of | 


Mr. Fisher. I have only to re-express my entire 
conviction that the author of his very able treatise on 
mortgages is capable of producing an excellent digest 
of all, or any portion of, English law. I considered 
it due, however, to myself to offer the foregoing 
remarks, inasmuch as be considered that I was mis- 
representing his own views, if not those of the com- 
missioners, 
I remain your obedient servant, 
JOHN P. O'HARA, 
1 Clinton Place, Broadway, N. Y. 


ep > 0 ee 


THE BAR ASSOCIATION OF NEW YORK. 


The Bar Association of New York city has been in 
existence more than a year, and yet, so far as we can 
learn, has done nothing at all in furtherance of the 
principal avewed objects of its organization, Those 
objects, as set forth in artic'e IT of the constitution of 
the association, are: “To maintain the honor and 
dignity of the profession of the law, to cultivate inter- 
course among its members, and to increase its useful- 
ness in promoting the due administration of justice.” 

The results of the first year’s work have been made 
public. The number of members is 462; the general 
fund is $3,280, the library fund, $1,500, and the library 
contains several thousand volumes, Thisis all, ‘‘ The 
honor and dignity of the profession’’ have certainly 
been very feebly maintained, if we take statements 
made in the public prints by prominent members of 
this society, and, relying upor the same authority, 


| city Bar Association is not. 





| ballot concerning him. 


one would suppose that the administration of justice 
is no purer than it was a yearago. How far social 
intercourse has been cultivated we cannot say, but we 
presume the “ bar association ’’ has done something 
here, at least, for the four hundred or so gentlemen 
who enjoy the advantages it confers, 

We say that this society has not accomplished its 
avowed fundamental purpose, which was, indeed, not 
merely to maintain, but to restore, the ancient dignity 
and position of the legal profession, and we believe it 
never will do so while operating under the regula- 
tions which now control it. 

The bar of New York city numbers, we believe, 
not far from four thousand persons, It is unquestiona- 
ble, that, if this body were united, they would consti- 
tute a formidable element in our political system, and, 
could they and their brethren throughout the country 
act in concert, they would be invincible. Whatever, 
in its unorganized condition, the bar is able to do, 
was shown by the adoption of the amended judiciary 
article of the state constitution. Of all the work of 
the late convention submitted to the people, this arti- 
cle, standing alone, would find the least favor with 
politicians or the people. Yet the bar, as a whole, 
supported it, and it was carried in spite of the active 
efforts of politicians of both parties, and when all the 
rest of the proposed amendments were rejected. 

But, to act effectively in any direction, the whole 
bar must be united, and an association that hopes to 
accomplish the best results must be accessible to 
every member of the profession who is not grossly 
immoral. Now, this is precisely what the New York 
It partakes too mueh 
of the character of a close corporation, or of what the 
people call a ring, to bring into sympathy with it any 
considerable number of the lawyers of the city. The 
original constitution, which, we presume, has not 
been essentially altered, prescribes these prelimina- 
ries to membership: 1. The candidate’s name must, 
upon notice, be submitted to a committee on mem- 
bership, which consists of twenty members, who 
If he receive five negative 
votes he is not recommended for admission. 2. If he 
passes the committee he is voted upon by the associa- 
tion, where he must receive more than four-fifths of 
the votes cast to be elected. 3. He must pay $50 down 
and $40 annual dues. 

Now any one can see, that, with such conditions, a 
very large proportion of the city lawyers will never 
come into the society. A man somewhat unpopular 
will propably be rejected, either by the committee or 
on the final ballot, while a poor man cannot pay the 
required fees. There are, however, many poor law- 
yers and some unpopular ones. It may be urged 
that it is necessary to have some means of excluding 
improper persons, and this can only be done by regu- 
lations similar to the ones adopted, and that a person 
distasteful to one-fifth of his profession is unfit to be 
associated with, and that as to the admission fee and 
annual dues, an attorney of six years’ standing (one- 
half being remitted to those of less standing), who is 
unable to pay them, must be a poor lawyer indeed. 
These reasons would not be out of place, if the inten- 
tion was to make the Bar Association a club for 
the advantage of its members merely. But we do 
not understand such to be its aim. It purports to 
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embrace in its scheme the entire legal profession of 
the city of New York. Yet, after thirteen months, it 
contains on its rolls but little more than one-tenth of 
the members of that profession. No affiliated societies 
have com? into existence as was hoped, and the in- 
fluence of the organization is seen neither in court 
nor legislature, nor in the morals or manners of the 
bar. 

But it may be asked, can any better plan be formed 
than the one adopted by the Bar Association? We 
think there can be, and, with all deference to the con- 
clusions of the gentlemen under whose auspices that 
body was organized, we will offer a few suggestions. 
In doing this we are actuated by no unfriendly feel- 
ing toward the Bar Association, but are anxious 
that the end it seeks may be attained, and that the 
profession of the law may regain its ancient reputa- 
tion and position. 

We suppose it is a fundamental principle in social 
economy, that, in order to accomplish an important 
movement eit'.er ip religion, politics or business, 
especially when that movement conflicts with the 
interests of any considerable body of the people, all 
persons having a. interest favorable to such move- 
ment should be brought into harmonious action with 
each other. This principle has been acted upon by 
almost all the trades and secular professions, and we 
believe the lawyers, alone, of all classes doing busi- 
ness, have disregarded it. The workingmen have 
their unions, the doctors and dentists their societies, 
and the merchants their boards of trade. 

To be sure, numerous attempts have been made to 
organize the lawyers, but they have all been practi- 
cally failures, and we think for this reason, namely: 
that in every instance the proposed society has, by its 
rules, in effect excluded a considerable portion of the 
bar. Now our idea is, that a bar association should 
include amoug its numbers every member of the 
bar, good, bad and indifferent. It is undoubtedly 
true that there are, among the lawyers of New York 
city, some very bad persons, persons unfit to hold 
intercourse with honest men. Such individuals are 
unfit to belong even to the bar, and with a well or- 
ganized association would soon be disposed of. But 
the great difficulty that is feared, we believe, and 
the one which leads to the embarrassing restrictions 
upon admission to membership, usually insisted upon, 
is from that extensive class of attorneys known as 
pettifoggers and shysters — men whoare guilty of many 
disreputable acts, but who never do any thing that 
will warrant their exclusion from the profession. 
The question that arises is, how shall these men be 
disposed of? If admitted to a bar association, will 
they not injure its reputation, even as they do that of 
the profession? And can the honest and cultivated 
lawyer associate with them, without detriment to his 
culture and his morals? This question has thus far 
met with one answer, namely: the exclusion of the 
offending class. 

Now, it seems to us, these men ought to be admit- 
ted. They are, in most instances, what they are, from 
necessity, rather than from lack of principle. Their 
interests are identical with those of the bar at large, 
and if brought under the influence of an organization 
designed to advance those interests, they would, we 
are confident, be far more likely to abandon their 





vicious practices, than if left without any restraint. 
Besides, if not in a bar association, they are, to a cer- 
tain extent, in antagonism to it, and being in many 
instances men of ability and influence, will be capa- 
ble of embarrassing, and sometimes rendering use- 
less, the action of the society which refuses to xeceive 
them. 

Then as to the dues. It is necessary to have some 
means of supporting a society, but the charges should 
not be so high as to exclude any considerable number 
of those who ought to join. To men in the receipt of 
a comfortable income, $50 or $100 may be a trifle; but 
to the majority of the lawyers of New York it is a 
sum not easily to be spared. We suppose that an 
admission fee of $20 would be ample to meet the 
needs of a bar association, and this amount would 
probably be within the reach of every one. The mat- 
ter of annual dues is of less importance, as they will, 
to a great extent, regulate themselves. 

The first aim should be, to organize the bar of the 
city. If the number of lawyers is too large to be 
included in one society, another and another should 
be formed, until all are accommodated, Then efforts 
should be made to establish bar associations in other 
localities in our own and other states. When adozen 
or so of these affiliated bodies are in operation the 
work will take care of itself, and it will not be long 
before the whole legal profession of the nation will 
be in a condition “ to increase its usefulness in pro- 
moting the due administration of justice.’’ 


- and = 8 4 -  o - 


REMOVAL OF INSURED GOODS IN CASE OF 
FIRE. 

The decision of the supreme judicial court of Maine 
in the case of White v. The Republic and Reiief Insur- 
ance Company, 57 Maine, 91, is a valuable exposition 
of the liability of insurance companies for damages 
and expense incurred by removing insured goods 
from a building apparently in imminent danger of 
destruction from fire, but which was in fact not 
burned, 

The plaintiff occupied the third story of a building 
in Portland, for the manufacture of brushes, and in 
apprehension that the building would be destroyed by 
a fire which was raging near, removed his stock and 
tools from the building. The building, however, was 
not destroyed. The action was brought to recover the 
damage and expense caused by the removal, the goods 
being insured by defendant. The court held that 
the danger being apparently imminent the damages 
and expense reasonably incurred by the removal 
were covered by the policy. This decision is in ac- 
cordance with the decision of the supreme court of 
Illinois in the case of Case v. Hartford Ins. Co., 18 
Ill. 676, and in conflict with the decision of the supreme 
court of Pennsylvania, in the case of Hellier v. Alle- 
ghany Ins. Co., 3 Penn. 470. 

Mr. Justice Dickerson, who delivered the opinion 
of the court, states the principles involved as follows: 

We think the liability of the underwriters, in these 
and similar cases, depends very much upon the immi- 
nence of the peril, and the reasonableness of the means 
used to effect the removal. The necessity for removal 
is analogous to the necessity that justifies the sale of 
a disabled vessel by the master. It is not to be deter- 
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mined by the result alone, but by all the cireum- 
stances existing at the time of the fire. The necessity 
for removal need not be actual — that is, the building 
may not have been actually burned, since this may 
have been prevented by a change in the direction or 
force of the wind, the more skillful or efficient man- 
agement of the fire engines, or the sudden happening 
ofa shower, ora like unforeseen event. But the immi- 
nence of the peril must be apparent, and such as 
would prompt a prudent uninsured person t» remove 
the goods; it must be such as to inspire a conviction 
that to refrain from removing the goods would be the 
violation of a manifest moral duty; the damage and 
expense of removal, too, must be such as might rea- 
sonably be incurred under the circumstances of the 
occasion. Angel on Fire Ins. 2 117. 

When such a case exists, we think it the better 
opinion to hold that the underwriters are chargeable 


for the damage and expense of removing the goods, | 


as this result seems most in accordance with reason, 
the analogies of the law, and public policy. Such, 
also, is the conclusion of Mr. Phillips, the learned 
commentator on the law of insurance. ‘It seems,” 
he says, “‘ to be the better doctrine, and the one most 
closely analogous to the jurisprudence on the subject 
of insurance generally, that the underwriters are lia- 
ble for such damage and expense, reasonably and 
expediently incurred, as being directly occasioned by 
the peril insured against.” 1 Phillips’ Ins, 645, 646. 

The doctrine we maintain on this subject is applica- 
ble to a large class of cases, recognized by the law of 
insurance, and is found in*that well-established prin- 
ciple of the law of insurance, that insurance against 
or an exception of a peril, besides the consequences 
immediately following it, may include, also, a loss or 
expense arising on account of it, although what is 
insured against or excepted does not actually occur, 
provided the peril insured against or excepted is the 
efficient acting or imminent cause or occasion of the 
loss or expense. 1 Phillip’s Ins., ? 1131. 


- oo, -- 


THE REVOCATION OF WILLS. 


In the case of Benson v. Benson, 23 L. T. Rep. N. P. 
709, Lord Penzance lays down the following very 
sound doctrine as to the burden of proof that a will 
has been revoked : 

“When a will is once made, and revocation is 
alleged, it is the business of some one to satisfy the 
court, before the court can pronounce against it, that 
it has been revoked somehow. It has occurred in 
several cases where the testator died insane, that the 
will has been found obliterated upon his death; and 
that the obliteration would amount to revocation, pro- 
vided it was done when he was in a sound state of 
mind. Then the question arises, at what time he did 
it? Where there is an absence of proof, what does 
the court do? Does it presume that it was done at a 
time when it would amount to revocation, i.e., when 
he was sane ? or that it was done when he was insane, 
and, therefore, it would not amount to revocation? 
The answer is, that the court has always refused to 
presume one way or the other; but says that he who 
asserts that it was done at a time when it would 
amount to a revocation must prove it, and that, in the 





absence of proof to the contrary, the allegation of 
revocation must fall to the ground. That is in direet 
analogy to the case now before us. In Harris y, 
Berrall, 1 8. & T. 155, the principle of which was 
adopted by the court in Sprigge v. Sprigge, L. Rep. 
1 Prob. & Matr. 256; the court said: ‘If it is once 
proved that a will has been duly executed, I hold that 
it is entitled to probate unless it is shown that it has 
been revoked by one of the modes pointed out by the 
statute ; and I am of opinion that the burden of show- 
ing that it has been so revoked lies upon the party 
who sets up the revocation.’ That seems to me a 
sound principle; and I hold in like manner in this 
case, that the burden of proving that this crossing out 
of the signature was done at the time when, according 
to the law of this country, it would effect a revocation, 
lies upon those who assert the revocation. I must 
hold, therefore, in the absence of such proof, that the 
will has never been revoked, and pronounce for it.” 
—_—_——— eee 
CURRENT TOPICS. 

Chief Justice McKean, of the third district court of 
Utah, having decided in September last that that 
court was a court of the United States, and entirely 
independent of the territorial laws and officers, the 
territorial treasurer has concluded to let the United 
States pay the jurors summoned to attend therein, 
The chief justice has, therefore, discharged both the 
grand and petit juries sine die, and has given the con- 
tumacious treasurer, and the Mormon authorities 
generally, a sound judicial scolding. Meanwhile, 
justice sits with folded hands, and consternation 
darkens the faces of both lawyers and litigants, 


The London Law Times of Feb. 25, in noticing Mr. 
Throop’s treatise on ‘‘ Verbal Agreements,’’ makes 
the following frank admission as to the superiority of 
American legal works : 

“The famous statute of frauds, the decisions upon 
which are a literature of themselves, is also the law 
of the United States, and has received many valuable 
illustrations from judges, who certainly take a con- 
siderably larger grasp of law than is the habit of our 
own judicial authorities, the difference between them 
being this, that the American lawyers appear in all 
cases to endeavor to find and apply a principle, while 
the tendency of the English lawyer is to lean toward 
case law, and to look more to precedent than to prin- 
ciple. 

“The same difference in the handling of the law 
will be found generally to pervade the law books pro- 
duced in the two countries; and hence the legal 
treatises that come to us from the other side of the 
Atlantic are, for the most part, considerably more 
scientific in their methods of treatment than are those 
produced by our own authors. It is difficult to des- 
cribe precisely in what this superiority lies; but if 
we turn from the reading of an American to an 
English law book, we are sensible that the subject is 
by the latter handled less artistically, if more labori- 
ously. Case is piled upon case, without sufficient 
discrimination of their relationship to the poirt under 
discussion, and to one another. When a chapter is 
concluded, we are left often in considerable doubt 
what, after all, are the conclusions to be drawn from 
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the many cases that have been gathered together, and 
the reader is left pretty much to his own sagacity to 
determine what the law is; that is to say, what is the 
general principle to be gathered from the cases cited ; 
what are the deviations, and what the exceptions 
from it. This important part of an author’s duty the 
American legists are usually careful to perform, and 
they do it with much painstaking and ability. Hence 
it is that we have many times learned more of Eng- 
lish law from an American than from an English book 
on the same subject, and, indeed, the success of not a 
few American law books, which have been adopted as 
text-books in our own law libraries, proves that this 
ebaracteristic is largely recognized by our practi- 
tioners, and is not merely the refined distinction of a 
critic.” 


The English Law Digest Commission appears to 
have been crushed by the mountain of unpaid labor 
that has been heaped upon its shoulders. We learn, 
from a transatlantic contemporary, that, in Novem- 
ber, 1867, the commission, claiming to act with the 
authority of the government, invited the co-operation 
of the members of the bar to prepare digests of cer- 
tain branches of the law under their supervision as 
specimens of a general digest of the law. The terms 
offered by the commissioners were, that the mem- 
ber of the bar selected by them should prepare the 
specimen digest, which they undertook to superin- 
tend, and, when completed and approved of, to present 
to the queen with the author’s name. The sum to be 
paid for the preparation of each specimen was to be 
fixed, after its execution, by a committee of the com- 
missioners. One of the subjects selected was bills of 
exchange. In June, 1868, Mr. Macleod was informed, 
by a letter from the commissioners, that he was one 
of the selected candidates, and they asked him 
whether he accepted the employment on the terms 
stated. Mr. Macleod replied, by letter, that he did. 
The commissioners then sent him, in writing, instruc- 
tions to prepare a digest of the law of bills of ex- 
change. He afterward received instructions to 
prepare a complete chronological register of all the 
eases and statutes on the subject. The register and 
digest of the law of such an extensive subject could 
not, by any possibility, have been completed under 
five years’ assiduous labor, The commissioners after- 
ward agreed to pay certain small sums on account, 
expressly stating that the full value would be ascer- 
tained at the conclusion of the work. After Mr. 
Macleod had worked assiduously for the space of one 
year and nine montlis, and a considerable portion of 
the work was sent in, the commissioners, finding that 
they were wholly unable to superintend it as they had 
undertaken to do, abruptly put an end to it, dissolved 
themselves, and refused Mr. Macleod any compensa- 
tion whatever, either for the work already done, beyond 
the small sums paid on account, or for the breach of 
the contract. Thechancellor of the exchequer refused 
Mr. Macleod any redress, on the ground that there 
was no contract between him and the commissioners. 
Mr. Macleod has, therefore, presented a petition of 
tights to the queen, for the purpose of bringing the 
whole proceedings of the digest commissioners under 
the review of the court of queen’s bench, laying his 
damages at 12,000. 





OBITER DICTA. 


A counsel, in addressing the jury, made use of this 
phrase, speaking of his client: ‘*Othello’s occupation ’s 
gone.” When his opponent’s turn came, he referred to 
the matter, and said that ‘‘the only resemblance there 
was between his adversary’s client and Othello was this : 
they both had most villainous counsel.” 


It is said that Jeffreys, of ““ bloody memory,” once inter- 
rupted, as was his wont, the venerable Maynard, by say- 
ing: ‘‘ You have lost your knowledge of law; your mem- 
ory, I tell you, is failing through old age.’”’” Maynard 
quietly replied: “ Yes, Sir George, I have forgotten more 
law than you ever learned; but, allow me to say, I have 
not forgotten much.”’ 


A counsel having once intimated toa judge that he was 
partialin acertain case, the latter indignantly responded: 
“You are wrong, sir; Iam no partisan in the matter. I 
administer justice in the case indifferently.” ‘ Very 
indifferently, indeed,’’ was the counsel’s cool reply. 


The circuit lawyer of the west meets with many speci- 
mens of legal documents that are amusing and illus- 
trative of the simplicity of some officials selected to 
administer justice. 

In one of the counties of Missouri, a warrant was 
placed in the hands of a constable for the apprehension 
of one Bill Dodge. Dodge listened to the reading of the 
warrant, and, drawing his revolver, said he would not be 
taken, but if let alone he would appear on the day of 
trial. The constable accordingly made the following 
return: *“‘ Executed the within command by taking the 
body of the within named Bill Dodge, who refused to be 
taken, but said if I would let him alone, he would come 
up the day of trial.” 

In an adjoining county the following return was made 
by aconstable on an execution: ‘* Executed the within 
by levying on a flat-boat, which was destroyed by the act 
of God, that is to say, by the wind and the overflow.” 

In the same circuit this entry appears on the docket 
of a justice of the peace, “ Both plaintiff and defendant 
are here; defendant refused to have any thing to do with 
it, but got on his horse and went home. I give judg- 
ment for plaintiff for —— dollars.” 


—— > 
GENERAL TERM ABSTRACT. 
NEw York CoMMON PLEAS. 
MARCH TERM, 1870. 
APPEAL. See Marine Court, 


ATTACHMENT. 


1, The judgment in this action was obtained in the 
marine court, in an action commenced by attachment, 
on the ground of non-residence of defendant. No per- 
sonal service was ever made on any of the defendants, 
nor did they appear in the action. The attachment was 
levied on some leasehold property in New York city. 
After judgment was recovered, a transcript was filed in 
the office of the clerk of the city and county of New York, 
upon which plaintiffs issued an execution out of this 
court to the sheriff of Westchester county. On an appeal 
from an order setting aside this execution, — Held, that 
proceedings by way of attachment, when the defendant 
is not personally served, and does not appear, are in the 
nature of actions in rem, and an execution on the judg- 
ment can only be served upon, or enforced against, the 
property seized under the attachment. The attempt of 
the plaintiffs to enforce their judgment against any 
other property, either by the filing of a transcript in the 
office of the clerk of Westchester county, or issuing an 
execution to the sheriff of that county, was unauthorized 
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be _____ 
by law and prohibited by statute — sec. 39 of act of 1831. 
Order should be affirmed. Goodkind et al. v. Strickland 
etal, Opinion by Robinson, J. 

2. Appeal from an order vacating an aifachment under 
the cet of 1831, to abolish imprisonment for debt, on ground of 
the insufficiency of the affidavits. The affidavits showed 
that the defendant was indebted to the plaintiff, in a 
specified sum, over all payments and set- offs, for money 
loaned and work done; that the defendant had, a short 
time before, purchased his stock of goods mainly on 
credit; that he was rapidly selling the same off at about 
cost; that he had no other property; that he had bor- 
rowed money of several parties, whose names were 
given, and, while refusing to pay it, he was endeavoring 
to borrow more; that he was indebted to numerous per- 
sons who were named, and whom he refused to pay; and 
that, although he had money constantly coming in, he 
retained the same, and neglected to pay his men, but 
kept putting them off, from time to time, on various pre- 
texts. It was also shown that when plaintiff requested 
defendant to pay him, the latter held up a handful of 
bills, and told the former not to ask him for money as he 
did not owe him one cent; and at another time he said 
he would never pay him; and, speaking about failing, he 
said that he would not fail for a few hundred dollars, 
but when he did so, he would fail heavy, as he intended 
to make something. Held, that there was sufficient evi- 
dence upon the point of the defendant’s fraudulent intent 
respecting the disposition of his property to uphold the 
attachment. It is not necessury that the facts stated in 
the affidavit should be decisive of a design, on the part 
of the debtor, to assign or dispose of his property with 
the intent to defraud his creditors. It is sufficient if they 
legally aim or tend to sustain that averment. Order 
reversed. Cvoney v. Whitfield. Opinion by Loew, J. 


CASES REVERSED. See District Courts of New York, 


COMMISSIONERS OF EMIGRATION, See Common Carrier. 


COMMON CARRIERS. 


1. The plaintiff came to this country as an emigrant 
passenger in defendants’ steamer, with his baggage. The 
steamer arrived at her wharf at Hoboken, N. J., which 
was her final destination, There the plaintiff was landed 
and his trunk was put on board the barge of the commis- 
sioners of emigration by the hands of the steamer. Plain- 
tiff received a check for the baggage from the baggage- 
man, and then embarked on the barge and was taken to 
Castle Garden. On the next morning he could not find 
his bacgage. Action against the defendants as common 
earriers, Judgment in favor of plaintiff for value of bag- 
gage. On appeal, held, that the defendants’ obligation 
and duty as common carriers ceased in respect to plain- 
tiff’s baggage, when the trunk was delivered into the 
possession of the commissioners of emigration. The 
transit, as respects defendants, was then at an end, and 
the plaintiff’s baggage by a public regulation had passed 
into the custody of persons who were not defendants’ 
agents or servants, and over whom they had no control. 
Judgment reversed, Klien v. Tie Hamburgh- American 
Packet Company. Opinion by Daly, C. J. 

2. All personal baggage of emigrant passengers arriving 
at the port of and destined for the city of New York must 
be landed at a place designated by the commissioners of 
emigration, and the master or owners of any vessel land- 
ing any emigrant passenger ur bis baggage at any other 
place are subject toa penalty. The commissioners hav- 
ing designated a place, and furnished a barge to take off 
the passengers and baggage, there was nothing for de- 
fendants to do but to land plaintiff on their dock at 


Hoboken, when their steamer arrived; and having done | 


this, and with their servants having put plaintiff's trunk 


on board the barge, they did all they could be required to | 


do in fulfillment and discharge of their contract, Ib. 
3. Scmble.— The only persons responsible for the loss 
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were the subordinates of the commissioners of emigra- 
tion, through whose negligence the baggage was lost. The 
commissioners would only be liable where they go beyond 
the limits of their official powers, or act in the discharge 
of them in so inexcusable a manner as to become dj. 
rectly themselves the cause of injury or loss to the emi- 
grant. Murphy v. Commissioners, etc., 28 N. Y. 134, to be 
followed. Ib. ‘ 
CONTRACTS. 

What constitut band it: when oral evidence will be 
admitted. —The plaintiff contracted with defendant to 
edit and prepare for publication a book intended to pre- 
sent to the public defendant’s plan of treating certain 
diseases; the same was to be made up from medical and 
surgical literature, and material to be furnished by de- 
fendant. 

There being extraordinary delay before the completion 
of work, plaintiff removed from New York city to Scho- 
harie county. 

Evidence was admitted by referee, that plaintiff ap. 
plied to defendant for certain manuscript which was to 
be furnished him, and defendant stated that he had not 
any manuscript to give him, but would pay plaintiff 
extra to prepare his own manuscript. Judgment for 
plaintiff for sum due under contract, also for compensa- 
tion for extra services rendered. Appeal on grounds, 

1. That as the contract was entire, the removal from 
New York of plaintiff amounted to abandonment on the 
part of plaintiff of his part of the agreement. 

2. Because plaintiff could not recover for the alleged 
extra services, save according to the terms of the con- 
tract. Held, that plaintiff’s removal cannot be held to 
be any abandonment of the contract. There was regular 
mail communication with his new place of residence, 
and there was shown no impossibility or difficulty of 
communication, The plan of the work was to present 
defendant's plan of treatment. From the contract it can- 
not be determined in what manner plaintiff was to 
become possessed of the ideas of the defendant, and there 
was no other resource but to admit oral testimony to 
determine what Was really meant by the parties. Testi- 
mony was properly admitted. Judgment affirmed, Wells 
v. Davis. Opinion by Van Brunt, J. 

Also, see Common Carrier, 








CORPORATIONS, FOREIGN. See District Courts of New York. 


DEFAMATION, 

Appeal from a judgment in favor of plaintiff in action 
for defamation. There was no evidence produced on the 
trial that the alleged defamatory words were uttered in 
the hearing of any one but the plaintiff. There was no 
witness produced on the part of the plaintiff but that 
party herself. Held, that to constitute a publication in 
an action for oral defamation, the words must be heard 
and understood by some person other than the one to 
whom they were addressed; that, as there was no proof 
in this case that the words were heard by any one but the 
plaintiff, judgment should have been given for the de- 
fendant. Judgment reversed. Broderick v. James. Opin- 
ion by Daly, C. J. 


DISTRICT COURTS OF NEW YORK CITY. 


1. Their jurisdiction.— Appeal from a judgment of first 
district court of New York city in favor of plaintiff for the 
| value of services rendered to defendant, a foreign corpo- 
| ration, having an office in New York city for the transac- 
tion of its business. Held, that the act of 1862 as to New 
York district courts (under which the jurisdiction must 
arise if at all), does not refer to and affect foreign corpo- 
rations so as to allow them to be sued in these courts of 
limited and inferior jurisdiction. The district courts have 
neither by express or implied grant any jurisdiction of 
the suit in which tnis appeal is taken, to proceed in invi- 
| tam against the defendant,and the judgment should be 
reversed. Ahern vy. The National Steamship Co. Opinion by 
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Robinson, J.; dissenting opinion by Loew, J. (The above 
decision reverses same case reported in ALBANY LAW 
JouRNAL, vol. 2, p. 474.) 

2. A foreign corporation has no corporate existence 
beyond the limits of the state in which it is created, yet 
it may transact business outside of such state; but else- 
where its existence is recognized as a mere matter of 
comity. It isa mere creature of the law of the state or 
government which gave it existence, and the validity of 
its acts, outside of the state of its creation, depends upon 
the laws of the sovereignity where they are transacted, 
When it attempts to transact business in another state, 
it does so upon the conditions prescribed by its laws and 
subject to the process of its courts, Ib. 

3. Courts of special and limited jurisdiction, such as 
are courts of justices of the peace and district courts, are 
confined in their jurisdiction strictly to the authority 
giventhem, They take nothing by implication, but must 
in every instance show that the power has been expressly 
granted them. Ib. 

EVIDENCE. See Contracts. 


EXECUTION. See Attachment. 


HUSBAND AND WIFE. 


1, Separate estate of married women.— Appeal from a 
judgment against defendant, a married woman, for work 
done at her request, on account of her alleged separate 
estate. When the work was done upon one of the 
houses, it belonged to one Stephenhoust. A contract, 
however, had been made by defendant for the purchase 
of it from Stephenhoust, who allowed the value of the 
work to the defendant and deducted it from the consid- 
eration that she paid upon the conveyance. The legal title 
of certain other houses in 38th street was in her and her 
husband, but her husband testifies that the whole of the 
consideration money was paid by him. VJe/d, that she 
was clearly liable for the work done on all the houses 
named above. She has a joint legal estate in the 38th 
street houses with her husband, and is presumptively 
the owner of one-half interest in them, which must, 
within the meaning of statute, be regarded as her sepa- 
rate estate, It came to her by grant of a person other 
than her husband, and though he may have paid the 
whole of the consideration for it, the only consequence 
that could arise would be to make it liable for his debts 
ifthe conveyance was to affect claims of creditors. Fay 
vy. Smyth, Opinion by Daly, C. J. 


INSURANCE. 


Action to recover on a policy of life insurance, In the 
policy the assured warranted that the person whose life 
was insured was not addicted to the intemperate use of 
alcoholic stimulants, and that he did not habitually use 
intoxicating drinks as a beverage. The court below 
ordered certain allegations of the answer which follow 
the statement of the breach of warranty, to the effect that 
the death of the person assured occurred while he was 
intoxicated, and was caused by the particular agency or 
circumstances against which the warranty was pointed, 
to be stricken out as immaterial. On appeal from this 
order, held, that the allegation as to th: habits of the 
person whose life was insured contrary to the terms of 
the warranty, and the assertion that his death occurred 
from an indulgence in such habits, were neither irrele- 
vant nor immaterial to the case presented by the com- 


plaint. While the warranty has its legal force as a } 
present agreement as to a particular fact, it is al-o avail- 
able as an implied agreement that no claim shall be | 


made under the contract, on account or by occasion of 


the existence or occurrence of the particular condition | 


of things, acts or circumstances so war-:nted against, 
and while available as a condition precedent it may also 
be urged as a condition subsequent, and exemption from 
liability claimed, on the ground that the loss or damage 
arose from the very case which was warranted not to 





exist. False representations, the non-existence of facis 
Stipulated to exist, or non-performance of conditions 
precedent, are available as defenses against any contract, 
but breaches of warranty as to existing facts or trans- 
actions, or future conduct, are not available as against a 
policy of insurance, unless the loss happened or was in 
some measure attributable to the particular cause against 
which the warranty was directed, For these reasons the 
insurer may not only allege the existence at the time of 
the insurance of the particular matter or things war- 
ranted not to exist, but also that the loss or injury com- 
plained of occurred in consequence of the existence and 
continuance of the matter or thing warranted not to 
exist. Order reversed. Horton v. The Equitable Life Assu- 
rance Society. Opinion by Robinson, J. 


INJUNCTION. 


Where the facts alleged in the complaint, and on which 
the equities thereof are founded, are all positively denied 
by the auswer, and it appears doubtful whether the 
plaintiff will ultimately be entitled to the relief he 
demands, a preliminary injunction must be dissolved. 
Slernberg v. O'Connor, Opinion by Loew, J. 


JUDGMENT. 


A record of the judgment of a court of concurrent juris- 
diction between parties, upon the matter put in issue by 
defendant's answer, is conclusive and final between the 
same parties upon the same matter coming directly in 
question in another suit, and it can be set up in the 
answer as a bar, or given in evidence upon the trial, 
under any form of pleading which amounts to a general 
denial of the matter as to which it isconclusive. Derby v. 
Hartman, Opinion by Daly, ©. J. 


MARINE COURT. 


1. Appeal from an order of the general term of the marine 
court, reversing a Judgment rendered by a judge of that 
court, and granting a new trial. Section 352 of the Code 
provides, that the appeal from the general term of that 
court shall be from an actual determination at such general 
term. Held, that an order by the general term of the 
marine court, reversing a jadgment and granting a new 
trial, is not such an actual determination of the action in 
that court as to authorize an appeal under section 382. 
Appeal dismissed. Kellogg v, Leslie. Opinion by Larre- 
more, J.; Frank vy. Bendinger ; Same v. Benner. Opinions 
by Robinson, J. 

2. The last two cases, supra, review Williams v. Trades- 
men’s Pire Insurance Co.,1 Daly, 438, and treat of powers 
of marine court, Ib. 


MARRIED WOMEN — THEIR SEPARATE ESTATE, See Hus- 
band and Wife. 


MECHANICS’ LIEN. 

1, This action was brought by the plaintiff to foreclose 
amechance’s lien on certain premises, of which defendant, 
Hobein, was owner. The other two defendants, the con- 
tractors, were to receive from Hobein $4,100 for erecting 
the building in question, This sum was to be paid in 
installments, the last payment, $1,600, to be paid on com- 
pletion of building. The plaintiff furnished materials 
therefor at the contractors’ request. Before the comple- 
tion of the building, and before plaintiff filed his notice 
of lien, Hobein paid, in advance, on account of the last 
payment to the contractors, $600, and subsequently paid, 
at their request, the balance of $1,000 to parties whose 
notice of lien was filed prior to that of plaintiff. The 
referee found, as a matter of law, that the payment of 
$600 to the contractors was not a good payment as 
against the plaintiff, so as to defeat the lien which the 
plaintiff had filed before that sum became due, according 
to the terms of the contract, From a judgment entered 


| 1n accordance with said finding, the defendant, Hobein, 
| appeals, Jifeld, that the payment to the contractors, havy- 


ing been made in good faith, was a good and valid pay- 
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mentas against the plaintiff! Any other construction 
of the act would preclude the owner and contractor from, 
in any wise, modifying their contract without making 
the former liable to the subcontractors and workmen 
upon, and in conformity with, the terms of the original 
contract. If, before a subcontractor has filed his lien, a 
bona fide payment be made to the owner, it must be held 
good against him, as well under the act of 1863 as that of 
1851. Judgment reversed. Schneider v. Hobein. Opinion 
by Loew, J. 

2. Under both the lien laws of 1851 and 1863, in order to 
entitle a subcontractor or material man to a judgment 
against the owner, he must show, that, either at the time 
of the filing of the notice a debt was actually owing from 
the owner to the contractor, upon the contract, or subse- 
quently bevame due and was owing. The third section 
of law of 1863 does not refer to a case like the one at 
bar. Ib. 

3. Case distinguished from Meehan v. Williams, 2 Daly, 
367. Ib. (Concurring opinion of Daly, C. J.) 


NEGLIGENCE, 

1. Injuries received in crossing highway.— The plaintiff re- 
ceived injuries by falling into a sewer in the progress of 
construction. On appeal from judgment for damages 
received thereby,— J/eld, that one who passes an ob- 
structed highway is bound to exercise that degree of 
care which persons of ordinary prudence are accustomed 
to use and employ under similar circumstances. Whether 
such prudence and care has been exercised is a matter in 
respect to which the judgment of the jury is as likely to 
be right as that of the judge. Where the jury have been 
properly instructed, to warrant setting aside their judg- 
ment in such a case, it should be very clear that the jury 
must have been influenced by prejudice, ov carried away 


by the advocacy of counsel, or by some other cause, from | 


the consideration of the facts. It was for the jury to 
determine, under all the circumstances, whether it was 
or was not an act of negligence or want of ordinary care 
to cross at the place and in the manner plaintiff did, and 
as they have found that it was not, verdict should be left 
undisturbed. Judgment affirmed. Bateman yv. JRuth. 
Opinion by Daly, C. J. 

2. Rule as to contributory negligence.— The rule in respect 
to contributory negligence is, that the plaintiff cannot 
recover, if, by his own ordinary negligence or willful 
wrong, he has contributed to produce the accident. Ib, 


NEW TRIAL. See Marine Court. 


PLEADINGS. See Verification. 


PUBLIC OFFICERS. See Common Carriers. 


REPRESENTATIONS. See Insurance, 


VERIFICATION —ITS PROPER FORM. 


Appeals from orders refusing to set aside certain judg- 
ments for irregularity. The actions were brought by the 
plaintiffs against the defendant, who was their employer, 
to recover balances due them for work, labor and services, 
On the last day to answer, the defendant's attorney served 
answers of general denial and breach of contract, which 
were verified as follows (venue): Henry C. Bowen, being 
duly sworn, says, that he is the defendant in this action, 
and that the foregoing answer is true, except as to the 
matters therein stated on information and belief, and as 
to those matters he believes it to be true (jurat). (Signa- 
ture). These answers were returned by plaintiff's attor- 
ney on the same day, with an indorsement thereon, to 
the effect that the verification was defective, and on the 
following day he entered judgments as upon failure to 
answer. Held, that the verifications in question were in- 
sufficient. Code, § 157, requires the verification of a plead- 
ing, when made bya party to the action, to be to the effect 
that the same is true to his knowledye,except as to those mat- 
ters stated on information and belief, and that as to those 


| reason to believe him to be then insolvent. 





matters he believes it to be true. It is not necessary that 
the precise language in that section should be employed, 
but it is requisite that the affidavit of verification should 
be not only to the effect that the pleading is true, but also 
to the effect that the same is true to the knowledge of the 
affiant. As the complaints were duly verified the answers 
should also have been properly verified, and as such wags 
not the case, the plaintiff’s attorney had a perfect right to 
return them as he did and enter up judgments as for want 
of answers. Orders appealed from should be affirmed, 
Sexauer v. Bowen; Petzold v. Sime; Klaiber v. Same, 
Opinion by Loew, J. 
WARRANTEES. See Insurance. 





DIGEST OF RECENT AMERICAN DECISIONS, 
SUPREME JUDICIAL COURT OF MASSACHUSETTS,* 
ACTION, 

Liubility of owner of house for injuries from ice sliding from 
roof. — For an injury resulting from the sliding of a mass 
of ice and snow from a roof upon a person traveling with 
due care upon a highway, the owner of the building is 
liable, if the roof was subject to his use and control, and 
he suffered the ice and snow to remain there for an une 
usual and unreasonable time, after he had notice of its 
accumulation and might have removed it, although all 
the rest of the building was leased to and occupied by 
tenants under covenants, binding them to keep in repair 
the premises demised to them, Shipley v. Fifty Associates, 

See Jurisdiction, 2. 


BANKRUPT. 

1. Payment to a bankrupt, made after publication of 
notice of the issuing of the warrant of bankruptcy, under 
the United States statute 1867, ch. 176, 2? 11, although made 
in good faith and without knowledge of the bankruptcy, 
is no protection against the bankrupt’s assignee. Stevens 
v. Mechanics’ Savings Bank. 

2. Mortgage by bankrupt. — On the trial of an action 
brought by the assignee of a bankrupt to recover as assets 
the value of property mortgaged by the bankrupt within 
six months before he filed his petition, on the ground that 
the mortgage was void under section 35 of the bankrupt 
act (U.S. St. 1867, chap. 176), there was evidence tending 
to show that the defendant, when he took the mortgage 
from the bankrupt, had reasonable cause to believe him 
insolvent, or to be acting in contemplation of insolvency; 
but the judge submitted the case to the jury under in- 
structions which did not permit them to find for the 
plaintiff, unless they should find that the defendant had 
Held, that 
the plaintiff had good ground for exception. Beals v. 
Quinn. 

BILL OF EXCHANGE. 

When lost: presentment of originals.—Two bills of ex- 
change, payable to the drawer’s order, one at sight and 
the other on time, and indorsed by him in blank, were 
discounted by a bank on the faith of a letter of credit, in 
which the drawee expressly promised the bank to honor 
the drawer's drafts, whether at sight or on time; and 
then, after being specially indorsed by the bank, were 
lost, by accident, in the course of transmission to the 
special indorsee, and the drawee refused acceptance and 
payment without presentment of the original bills,— 
Heid, that the bank might maintain a bill in equity to 
enforce payment by the drawee on such terms as in the 
discretion of the court would secure him from all appre- 
ciable injuries. Savannah National Bank v. Haskins. 


BOUNDARY. 


Construction of, in deed. —Land was conveyed bounded 
thus: “Commencing at a point 250 feet north-westerly 





* From 101 Massachusetts reports. 





NS. 


rst 


rom 
Lass 
rith 
y is 
and 
une 
its 
all 

by 
air 
les. 


THE ALBANY LAW JOURNAL. 235 


snes 








from a street on the line of a private way, and running 
thence north-westerly by the line of fence on said way, 
and also by land of C. to land of A., easterly by land of 
A. toland of W., south-easterly by land of W. to land of N,, 
thence turning and running in a westerly direction by 
land of N. and others by the fence as it stands on a part 
of said dividing line, and continuing in the same direc- 
tion until it comes to said private way or point of begin- 
ning.” The fee of the private way was conveyed by the 
same deed. Held, that the last line must be continued 
on the line of the fence, though it thereby struck the pri- 
yate way at a point nearer than 250 feet to the street. — 
Needham v. Judson. 
BREACH OF PROMISE OF MARRIAGE. 

Damages -- length of engag nt, —In ing damages 
in an action for breach of a promise of marriage, the 
length of time during which the engagement subsisted is 
an element for the consideration of the jury. Grant v. 


Willey. 





BROKER. 

1. When cannot recover commissions. — Under a written 
agreement ofa land owner to pay a broker a certain sum 
if he should send or cause to be sent to the land ownera 
person with whom the latter “ may see fit and proper to 
effect a sale or exchange” of the land, the broker cannot 
recover the sum stipulated, without proof of a sale or 
exchange of the land; nor on a quantum meruit for services 
in negotiations for such a sale or exchange, without proof 
that such negotiations were rendered fruitless by fault 
of the land owner. Walker v. Tirell. 

2. A broker whom A, employed to sell land for a com- 
mission, and advised of his title to it, and that he “could 
give a warranty deed for the same, introduced B. as a 
person desirous of buying the land; and B, then bar- 
gained with A. for its purchase at a fixed price, but, before 
completing a valid contract, discovered a defect in A.’s 
title. A. thereupon agreed with B. to sell the land at 
public auction under a power, by the due execution of 
which a valid title could be conveyed; and B. agreed 
to buy it at the auction, but did not do so, and it was 
bought at the auction by C. fora price larger than that 
fixed between A. and B, Held, that A. was not liable to 
the broker for commissions or services. Tombs v. Alex- 
ander. 

CARRIER. 

1, Liability beyond their route. —A commissary in a 
military camp, to whom common carriers have intrusted 
blank envelopes for convenience in sending money, is 
not authorized, by addressing such an envelope to a place 
beyond their route, to charge them as common carriers 
to that place, for money placed in the envelope. Pender- 
gast v. Adams Express Co. 

2. A paper given by common carriers to the person 
sending a package acknowledged the receipt of the pack- 
age, addressed to a place beyond their route, and declared 
that it was received on the special agreement that they 
should forward it to their agent nearest or most conve- 
nient to destination only, and should then deliver it to 
other parties to complete the transportation; such deliv- 
ery to terminate all liability of said carriers for the pack- 
age. Held, that they were not liable for loss occurring 
beyond their route. Ib. 


See Consignor and Consignee. 


CONSIGNOR AND CONSIGNEE. 


Evidence of delivery.— Evidence that a consignor of goods 
shipped them on a vessel, took a bill of lading from one 


was personally acting as such, indorsed and sent it to the 
consignee, and procured a policy of insurance on the 
goods, payable to the consignees, is sufficient to warranta 
finding of a delivery to the consignee, who had made 
advances on the goods; although the bill of lading was 
signed by one who was not, in fact, the master, and who 





had no authority to sign it. Prince v. Roston and Lowell 
Railroad Co. 
CONTRACT. 

1. An agreement to make a ‘‘ corner” in stock, by buying it 
up so as to control the market, and then purchasing for 
future deliveries, is illegal, and the parties thereto are 
not partners ; and one of said parties, who has authorized 
the others to use his funds already in their hands in car- 
rying out the agreement, cannot recover any amount 
actually expended or appropriated according to its terms, 
but can recover, in an action for money had and received, 
any balance not so expended or appropriated. Sampson 
v. Shaw, 

2. Breach under advice of counsel.—It is no excuse for 
breach of an agreement, that it was committed under the 
advice of a counselor at law. Kenerson v. Henry. 


DAMAGES. See Breach of Promise to Marry. 


DEED. 


1. From one not in possession.—-The owner of land of 
which another person is in actual possession, claiming a 
fee, can convey no title by deed delivered off the prem- 
ises, as against the party in possession, though such pos- 
session has been for not more than four months. Sohier 
v. Coffin. 

2. One who grants land as bounding on a street, and owns 
the strip of land so described as a street, cannot be com- 
pelled in equity, at the suit of the grantee, to open and 
maintain the strip as a street fit for travel. Hennessey 
v. Old Colony and Newport R. R. Co. 


DEVISE AND LEGACY. 

Vested interest in a contingent remainder.—Under a be- 
quest of the income of a trust fund to a person for life, 
and the principal at his death to his children, or, if he 
shall die without children, then to such of his brothers 
and sisters as shall survive him, the interest of the latter 
during his life is a vested interest in a contingent re- 
mainder. Dunn y. Sargent, . 


DOWER, 


When asale by a guardian of the ward’s land,in which 
the guardian herself has a right of dower, is avoided by 
the ward because made to the guardian herself, the right 
of dower revives. Walker v. Walker. 


EASEMENT. 


Dedication.—In an action of tort for trespass on the 
plaintiff’s close, in which the defendants set up as a 
defense a right of way across the close, the evidence 
showed that they owned aright to cross the close by a 
way which the plaintiff obstructed and shut up against 
their will, and notwithstanding their resistance; that he 
afterward gave them notice that they might cross by a 
different way, which they thereupon adopted and used 
for several years with his acquiescence, the old way 
remaining obstructed; and that, before obstructing the 
old way, he sued his grantor and recovered damages for 
breach of a covenant of full warranty in his deed of the 
close, in that the close was incumbered by a right of way 
across it of certain persons named, and others not de- 
scribed by name in the suit,— Meld, that this evidence 
warranted a finding that there was a dedication of the 
new way by the plaintiff, in consideration of the surren- 
der of the old one; and that it was immaterial that the 
plaintiff, when he acquired the close, had no knowl- 
edge or suspicion that any one owned a right of way 
across it, and never, in terms, recognized or acknowl- 


| edged sucha right. Smith v. Barnes. 
whom he believed to be master of the vessel,and who | 


EMBEZZLEMENT. See Jurisdiction, 1. 


EVIDENCE. 


Extrinsic. —Inan action for breach of a written agree- 
ment to receive “white willow cuttings,’ and pay for 
them, parol evidence is admissible to show that the sale 
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was by sample, and that the cuttings tendered did not 
correspond with the sample, and were not identical in 
kind with those described by the vendor, and which he 
undertook to deliver. Pike v. Fay. 


INDICTMENT. 


An indictment which purports, in its caption, to have 
been found “on the first Monday of ——, in the year 
one thousand eight hundred and sixty ——,” but charges 
an offense as committed on January 1, 1868, ‘“‘and on 
divers other days and times between that day and the 
day of the finding of this indictment,’’ may be shown, by 
the clerk’s certificate indorsed thereon, to have been 
returned and presented on September 11, 1868. Common- 
wealth v. Hines. 

Also, see Jurisdiction, 1. 


INFANT. 


An infant is not liable for the malicious prosecution of 
asuit during his infancy, in his name, by his next friend, 
which was brought without his knowledge or authority, 
even if he expressly assented to the suit after he had 
knowledge of it, Burnin v. Seaverns. 


INSURANCE. 


1. Life: forfeiture for non-payment : premium notes. — A 
policy of life insurance, expressed to be made in consid- 
eration of a premium already paid and of future annual 
payments; providing that in case any premium due on 
the policy should not be paid when due, the policy should 
be forfeited; declaring that the policy, and sums that 
should become due thereon from thé insurers, were 
pledged to them to secure the payment of any premium 
on which credit should have been given, or any note or 
security therefor, such pledge in no respect to affect the 
provisions respecting forfeiture; and further declaring 
that the policy should not take effect until the premium 
was paid, was made and delivered to the assure! by the 
insurers, who took from him for the first premium a cer- 
tain sum in cash, and his two promissory notes, one on 
six months the other on five years. This latter contained 
a provision that the policy should be subject to forfeiture 
in case of non-payment of interest and principal of this 
note, in compliance with the terms thereof. When the 
first note, which contained no such provision, became 
due, it was not paid. Held, that the policy had taken 
effect; that the clause as to forfeiture for non-payment 
of premiums referred to premiums subsequent to the 
first; and that the policy was not avoided by failure to 
pay the note. McAllister v. New England Insurance Co, 

2. The holder of a policy of life insurance refused to 
pay a premium note when due, and declared that “ he 
would not have any thing more to do with the insurers 
and abandoned the whole thing;” but he retained the 
policy and the insurers retained the note; nor did it ap- 
pear that they assented to the abandonment. Held, that 
the policy remained in force. Ib. 

3. Assignment of policy. — An assignment without the 
assent of the insurers, to one who has no interest in the 
life of the assured, of a policy of insurance upon the life 
of the assignor, which provides that any assignment 
thereof without assent of the insurers shall be void, 
passes no interest, legal or equitable. Stevens v. Warren. 


JURISDICTION. 


1. Indictment of national bank officers for embezzlement.— | 


Since the passage of the U.S. St. of 1864, chap. 106, making 
the embezzlement of the funds ofa national bank by one 
of its officers a misdemeanor indictable in the federal 
courts, an accessory to such embezzlement by an officer 
of a national bank cannot be indicted for a felony under 


the Gen. St. chap. 161, 2 39, and chap. 168, 2? 4, in the courts | 


of the commonwealth, even though he is not indictable 
in the federal courts. Commonwealth v. Felton. 


2. Action against nutional banks, — By force of § 657 of the | 
U.S. St. of 1864, chap. 106, a banking association formed | 





| same under similar circumstances. 


and organized under that statute can be sued in a stat, 
court only in the county or city in which the association 
is established. Crocker v. Marine National Bank, 

8. In the absence of any provision by congress to the 
contrary, a suit may be maintained in a state court op 
the U. 8. St. of 1864, chap. 173, 397, to recover the amount 
of duties imposed by that statute on articles delivereg 
after, under contracts made before, its enactment. Am. 

id v. Freeland. 





LIBEL. 

A defendant in an action for libel, who explicitly con. 
cedes in his answer that a charge of fraud, in the alleged 
libelous publication, applied to the plaintiff, cannot, at 
the trial, take advantage of a defect in the declaration 
omitting to sufficiently allege such application. Whitt. 
more v. Ware. 

MANDAMUS. 

Ai the suit of a private corporation, — Mandamus will lie 
upon the petition of a private manufacturing corpora- 
tion, to compel the surrender, to its lawful officers, of 
books and papers pertaining to their offices, and held by 
persons actually, but unlawfully, exercising the functions 
of those offices under a claim of right, having usurped 
them under the choice of a minority of the stockholders 
by the use of illegal votes. American Railway Trans, (bo, 
v. Haven, 

MONEY PAID. 


A check on a bank, drawn in the usual form, payable 
to the bearer, was given by the drawer to a creditor, 
under an agreement of the latter not to collect it imme. 
diately, and to give the drawer notice a day or two before 
wanting the money. A few days afterward the notice 
was given, and the creditor replied that he had no fands 
in the bank to meet the check. A little more than two 
years after the date of the check and of his agreement, 
the creditor, without repeating the notice, collected the 
eheck from the bank, the teller paying it without first 
ascertaining the state of the account of the drawer, whose 
balance on deposit was not sufficient to meet it, and had 
not varied materially for a month, nor been sufficient 
meet it for three months. Held, that the check was not 
paid under any mistake of fact which would enable the 
bank to recover the amount of it from the creditor, 
Boylston National Bank vy. Richardson, 


NATIONAL BANKS. See Jurisdiction. 


OFFICER. 


Duty of, to remove goods attached.—An officer, after 
attaching in a broker’s office the desk and law books of 
an attorney, not more than two hundred dollars in value, 
and placing a keeper over them, neglected to remove 
them during nearly five hours of daylight, and then, after 
demanding of the attorney and of the broker, and being 
refused, a key to the lock on the door of the office, for 
the purpose of continuing his possession, obtained one 
from alocksmith. It being then near sunset, the broker 
put another lock on the door, and, after giving the officer 
notice to remove the attached chattels immediately and 
leave the office, and receiving a reply that he could not 
remove them that night for want of means to transport 
or place to store them, but would do so early in the 
morning, proceeded to secure the door for the night, 
locking in the officer and the keeper. Held, that the 
officer delayed for an unreasonable time to remove the 
chattels; that he abused his authority and became a 


| trespasser; that he could not maintain an action against 
| the broker for false imprisonment; and that it was imma 


terial whether or not the usage of other officers was the 
Williams v. Powell. 
PAYMENT. See Bankrupt, 1. 


PROMISSORY NOTE. 


The indorser in blank of a promissory note made pay: 
able to his order, for value, is not liable thereon without 
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proof of notice of its non-payment by the maker, or rea- 
son why such notice was not given. Webber v. Mattnews, 


SENTENCE. 


1. If a prisoner, under sentence to be imprisoned for a 
term expressed only by the length of time, escapes during 
the term, the period during which he remains at large 
does not abridge the period of imprisonment which re- 
mains for him to suffer before fully performing that sen- 
tence. Dolan’s Case, 

2. The sentence of a convict to imprisonment for a term 
expressed only by designating the length of time, is to 
be satisfied only by his actual imprisonment for that 
length of time, unless remitted by legal authority; and 
if asentence is limited to take effect upon the expiration 
of aprevious sentence, its period will not begin to run 
until the first sentence has so been fully performed or 
legally discharged. Ib. 

SLANDER. 

1. Variance.—In an action for slander of A. by accusing 
her of fornication in these words, ‘“‘A. has had a baby,” 
the words proved were, ‘“‘ We hear bad reports of some 
of your girls; A. has had a baby. What was Mr. D.’s 
child erying in the room for, when he and A. were there, 
and Mrs. D. was away?” — Held, no variance. Robbins v. 
Fletcher. 

2. Repetition.—In an action for slander, evidence of the 
uttering of a similar slander at a later time is competent 
to show malice. Ib. 

3. Evidence of ill feeling. —In an action for slander by 
accusing the plaintiff of fornication, the defendant, hav- 
ing denied, in his testimony in chief, that he spoke the 
words alleged, or that he had any ill will toward the 
plaintiff, may be asked on croxs-examination whether 
he did not, before the time when it was contended that 
he uttered the words sued on, have a hostile feeling 
toward a person whom there is evidence that he spoke 
of as the other party to the offense. Ib. 


STAMP. 


1. Eifect of omitting without intent to defraud. —The provi- 
sions of the U.S. St. of 1866, chap. 184, § 9, that any person 
who shall make, sign or issue any instrument without 
being duly stamped, with intent to evade the provisions 
of this act, shall be subject to a penalty, and that “such 
instrument” shall be deemed invalid and of no effect, do 
not, construed in connection with the other provisions 
of the statute, render instruments, not duly stamped at 
first, absolutely void, without proof that the stamp was 
omitted with intent to defraud the revenue. Green v. 
Jlolway. 

2. Unstampe:dl instrionents evidence in state courts, —The 
provision of the U. S. St. of 1866, chap. 184, 2? 9, that no 
instrument, not duly stamped as required by law, shall 
be admitted and used in evidence in any court untila 
legal stamp shall have been affixed thereto, applies only 
to courts of the United States. Ib. 





RECENT ACTS OF CONGRESS. 

Mr. Abbott furnishes, from the office of the commis- 
sioners to revise the statutes at Washington, an abridg- 
ment of the more important acts of the last session of 
congress, from which we select the following: 

AN ACT in relation to certain territorial penitentiaries. Ap- 
proved, January 10, 1871. 

This act directs that the penitentiary erected by the 
United States in any territory shall be under the care of 
the marshal. The attorney-general of the United States 
shall prescribe regulations for the government of such 
penitentiary, and the marshal shall cause them to be 
obeyed. Persons convicted of violating the laws of the 
territory may be confined in such penitentiary, in the 
same manner as if convicted of an offense against the 
laws of the United States. 





AN ACT to divide the State of Virginia into two judicial 
districts, Approved, February 3, 1871 

This act divides Virginia into two districts, called the 
eastern and western districts, The United States courts 
are to sit in the western district, at Lynchburg, Danville, 
Abingdon and Harrisonburg, and in the eastern district, 
at Richmond, Alexandria and Norfolk. Suits now pend- 
ing are to be disposed of in the eastern district; or, in 
certain cases, may be removed to the western district, on 
application by a party. For the western district, the ap- 
pointment of a judge, at the salary of $3,500, is authorized; 
also, the appointment of a marshal and a district attor- 
ney; also, the appointment of four clerks of the circuit 
and district courts, to keep their offices at Lynchburg, 
Abingdon, Danville and Harrisonburg respectively. 


JOINT RESOLUTION to correct an error in the enrollment 
of the law in relation to pay of grand and petit jurors. 
Approved, December 22, 1870. 

This resolution declares that section three of the act of 
July 15, 1870, to provide for compensation of jurors in the 
United States courts (16 Stat. at L. 363) is repealed, ** the 
said section having been enrolled by mistake.’”’ The sec- 
tion mentioned has no bearing on the pay of jurors, 
though other parts of the act of 1870 relate to that sub- 
ject. It repealed the act of March 19, 1842 (6 Stat. at L. 471), 
and the act of March 3, 18149 (9 Stat. at L. 403), relating to 
the mode of selecting jurors for the United States courts 
in the State of Pennsylvania. The effect of the new law is, 
therefore, to restore the rule followed prior to July 15, 
1870, within Pennsylvania, 


JOINT RESOLUTI:'N providing for publishing —. 

a drawings of patent office. Approved, January 

, 1871. 

This resolution directs that the publication of abstracts 
of specifications, and of engravings, which heretofore has 
accompanied the annual report of the commissioners of 
patents be discontinued, 

In lieu thereof, the commissioner is authorized to have 
printed, for gratuitous distribution, aot to exceed one 
hundred and fifty copies of the complete specifications 
and drawings of each patent subsequently issued, to- 
gether with suitable indexes, to be issued from time to 
time, one copy to be placed for free public inspection in 
each capital of every state and territory; one for the like 
purpose in the clerk’s office of the district court of each 
judicial district of the United States, except when such 
offices are located in state or territorial capitals; and one 
in the library of congress. These copies shall be certified 
under the hand of the commissioner, and seal ofepatent 
office, and shall be received in all courts as evidence ; and 
they shall not be taken from the depositories named for 
any other purpose than to be used as evidence, 

The commissioner of patents is also authorized and 
directed to have printed such additional number of copies 
of specifications and drawings, at cost, for sale, as may 
be warranted by the actual demand. He is also author- 
ized to furnish a complete set of such specifications and 
drawings to any publie library which will pay for bind- 
ing the same into volumes to correspond with those in 
the patent office, and for the transportation of the same, 
witb convenient access for the public thereto, under such 
regulations as the commissioner shall deem reasonable. 


JOINT RESOLUTION for the protection and preservation 
of the food fishes of the coast of the United States, Approved, 
February 9, 1871. 

This resolution recites in preamble that the valuabie 
food fishes of the coast and lakes of the United States 
are diminishing in number, to the public injury. Ana it 
authorizes the president to appoint, from among the civil 
officers or employees of the government, one person of 
proved scientific and practical acquaintance with the 
fishes of the coast, to be commissioner of fish and fish- 
eries, to serve without additional salary. His duties are, 
to prosecute investigations and inquiries on the subject, 
with the view of ascertaining whether any, and what, 
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diminution In the number of the food fishes of the coast 
and the lakes of the United States has taken place; if so, 
to what cause the same is due; and also whether any, 
and what, protective, prohibitory, or precautionary meas- 
ures should be adopted in the premises; and to report 
upon the same to congress. The heads of the executive 
departments are directed to aid the commissioner in the 
prosecution of these investigations and inquiries. And 
he may take, or cause to be taken, at all times, in the 
waters of the sea coast of the United States, where the 
tide ebbs and flows, and also in the waters of the lakes, 
such fish or specimens thereof as may, in his judgment, 
from time to time, be needful or proper for the conduct 
of his duties, notwithstanding any law, custom, or usage 
of any state to the contrary. 





AN ACT to provide for taking testimony, to be used before the 
departments. Approved, February 14, 1871. 

By this act, any head of a department or bureau in 
which a claim against the United States is properly pend- 
ing, may apply to any judge or clerk of any United States 
court, to issue a subpeena requiring any witness within 
the jurisdiction of such court to appear before any officer 
aufhorized to take depositions in United States courts, 
for examination upon the subject of suciiclaim. Refusal 
to appear, or false swearing on such examination, is 
made punishable. 


AN ACT prescribing an oath of office, to be taken by persons 
who participated in the late rebellion, bul who are not dis- 
alified from holding office by the fourteenth amendment to 

the constitution of the United States, 

This act, which has been extensively published by the 
press, declares that when any person, who is not rendered 
ineligible to office by the provisions of the fourteenth 
amendment to the constitution, shall be elected or ap- 
pointed to any office of honor or trust under the govern- 
ment of the United States, and shall not be able, on 
account of his participation in the late rebellion, to take 
the oath prescribed in the act of congress of July 2, 1862, 
he shall, in lieu of said oath, before entering upon the 
duties of said office, take and subscribe the oath pre- 
scribed in the act of July 11, 1868. 


AN ACT to amend an act, approved May 31, 1870, entitled 
“An act to enforce the rights of citizens of the United States to 
vote in the several states of this Union, and for other pur- 
poses.” Approved, February 28, 1871. 

This act contains provisions of increased stringency, 
protecting the elective franchise, 

It makes the fraudulent evasion or violation of the 
registry laws of the states and territories, in the election 
of representatives and delegates to congress, a crime. 

The judge of the United States circuit court for the cir- 
cuit in which a town or city of above twenty thousand 
inhabitants is situated, may, upon application, appoint 
two supervisors of election, and also appoint a chief 
supervisor of election from among the circuit court com- 
missioners of that circuit; and the duties of each are 
defined. Deputy marshals are to be appointed by the 
United States marshals, upon application. 

Jurisdiction, in all cases arising under this act, is con- 
ferred upon the United States circuit courts, and a pro- 
vision is made for the removal of such causes, when 
commenced in a state court, to the circuit court. 

Hereafter, all votes for representatives in congress, 
shall be by written or printed ballot 


(To be Continued.) 





72ee 


A bill has passed the Delaware house of representa- 
tives so to amend the state constitution as to abolish life 
tenures in office, and itis rumored at the state capital 


that it is designed to displace Chief Justice Gilpin to | 
make room for Willard Saulsbury, the late United States | 


senator. 





NOTES AND QUERIES 


Essex County, March 14, 1871, 
Editors Albany Law Journal: 


1, Section 13 of our judiciary article of the constity. 
tion, among other things, says, ‘But no person shall 
hold the office of justice or judge of any court longer 
than until and including the last day of December next 
after he shall be seventy years of age.” 

Are justices of the peace included in this proviso; and 
can they hold their office after having arrived at the age 
stated, and, as such, act as one of the town board of 
excise? 

2. In case a town board of excise should refuse to grant 
a license to sell liquors, to a person who in all respeets 
answered the requirements of the excise law, as to moral 
character, required bond and petitioners, do you under. 
stand that such person could obtain a mandamus, and 
compel the board to grant such license? In other words, 
has a town board of excise power to refuse a license abgo- 
lutely? 

3. Which is the proper board of excise to sue for penal- 
ties under the excise law, the old county board or the 
present town board ? 

We understand that there is a conflict of opinion 
among the judges of our courts; some holding one way 
and some the other, and some even holding that neither 
board has the right. 

Ought not our legislature to settle all these questions 
thoroughly, especially as to the latter opinion ? 

A SUBCRIBER TO THE JOURNAL, 


1. We do not understand that section 13 of the judi- 
ciary article of the constitution applies to justices of 
the peace. They are not “justices or judges of any 
court,” and are, therefore, not included in the proviso 
referred to. 

2. We are of opinion that it is discretionary witha 
town board of excise whether or not they will grant 
a license in a particular case, and that a mandamus 
will not lie in the case stated. 

3. The supreme court has decided, at special term, 
per Marvin, J., that the county board is the proper 
board to sue for penalties. See 2 Albany Law Jour- 
nal, 175; 2 Lansing, 427; while the attorney-general 
has given an opinion, that, where town boards are 
formed under the act of 1870, county boards have no 
power to prosecute for penalties. See 2 Albany Law 
Journal, 400. Our own opinion is in accordance with 
that of Mr. Justice Marvin. 


CORRESPONDENCE. 


THE THOMPSON-ERIE LITIGATION AGAIN, 
NEw YorRK, March 13, 1871. 
EpiTor LAW JOURNAL: 

Dear Sir,— Owing to absence from the city I was unable 
to address you in time for your last issue. I expected to 
find in the JouRNAL of the 4th the order and decision of 
the general term held in your city, then recently an- 
nounced, on the appeal from the order of Justice Rose- 
krans, in Thompson v. The Erie Railway Company, striking 
out the answer as sham and frivolous, and suppressing 
certain affidavits as scandalous and impertinent. 

Instead of the general term decision, I find, however, 
communication from Mr. T. G. Shearman, intended to 
reflect upon the court for having stricken from the files 
an unauthorized order entered by Mr. Shearman, and 
extensively published, to the effect that the decision of 
Justice Rosekrans had been reversed, and that the sup- 
pressed affidavits were for that reason restored to the files. 
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The order thus stricken from the files was in conflict 
with the agreement of counsel on the argument, made in 
the presence of the court, and the assertion by Mr. Shear- 
man, “that the restoration of those affidavits was abso- 
late, and the whole question disposed of,” is incorrect. 

When the application was made to restore the sup- 
pressed affidavits, the respondents, so far as they were 
concerned, waived any objection upon condition that my 
affidavit of September 30, 1870, should also be piaced before 
the court. 

By the production of this last affidavit (which was the 
one referred to in Mr. Shearman’s suppressed affidavit 
and the contents of which, in part, he purported to 
state), his reckless manner of swearing was shown, 
and the entire falsity of his charge proven, and, pro- 
vided it should be placed before the court, I was willing 
to waive any personal objection to the suppressed affi- 
davits, and leave the question of their propriety, where I 
conceive it belonged, between Mr. Shearman and the 
court. 

The general term thereupon considered the question 
whether the affidavits stricken out by Justice Rosekrans 
were scandalous and impertinent, and adjudged that Mr. 
Shearman’s affidavit was objectionable on both grounds, 
and, therefore, affirmed the order of Justice Rosekrans 
on that point. So far from Mr Shearman being deprived 
of an opportunity to be heard on the merits, the printed 
argument handed up by him fully discussed the question, 

Complaint is also made by Mr. Shearman that Judge 
Emott came up in the same car with him from New York, 
on the evening before our application to strike his order 
from the files, and that no intimation of the application 
was given him, 

Until I met Judge Emott in Albany, on the 13th, he had 
no intimation whatever that any such application was to 
be made. I met him there (not pursuant to any appoint- 
ment), and then, for the first time, suggested that an 
order should be made in the matter according to the fact. 

Mr. Shearman finds ground for congratuiation in the 
fact that I have undertaken to discuss this question. He 
misconceives the object of my communication. It was 
simply to set right the false report procured to be widely 
circulated, based on his unauthorized order that Justice 
Rosekrans’ order had been reversed. 

We have no desire to discuss this matter (a very im- 
proper proceeding, as shown by Mr. Shearman’s commu- 
nication) pending the appeal. Weare entirely satisfied 
with the adjudications. 

My conviction as to the unfortunate affair set forth in 
Mr. Shearman’s suppressed affidavit has not been shaken 
by any evidence which Mr. Shearman has yet adduced, 
and probably will not be shaken by any evidence he can 
adduce, if of the same nature as that already brought 
forward. 

The general term affirmed the order of Justice Rose- 
krans in every respect. 

The decision and order, as well as my affidavit of Sep- 
tember 30th, are on file in the clerk’s office in the city 
where your journal is published. 

I would have particularly called your attention to this 
decision before had I not inferred, from a conversation 
with your New York correspondent, that it would cer- 
tainly be published in your journal. 

I presume you have not seen the decision and order, or 
they would have been published with Mr. Shearman’s 
communication. Should their publication be longer 
flelayed ? 

Yours respectfully, 
FRANK THOMPSON, 


As the decisions of the general term judges are 
retained by them, and only reach us through our 
regular correspondents and reporters, Mr. Thompson 
was correct in presuming that we had not seen the 
opinion referred to. We shall, in due time, give an 





abstract of it, as of the other opinions, but whether we 
ever publish it, as Mr. Thompson seems to expect, must 
depend entirely upon its interest and importance, 
Although of little moment, it may be well enough 
to add that our New York correspondent informed 
Mr. Thompson, in the conversation alluded to, that 
the third judicial department was out of his province, 
but that, as a general term decision of interest, he 
supposed the opinion would be published. Both sides 
of this controversy having been presented, we must 
decline the further use of our columns for its discus- 
sion. — Ep. L. J. 


BOOK NOTICES, 

A Digest of all the orted Cases decided in the Supreme 
Court of Errors and the Superior Court of the state of Con- 
necticut, and in the United States courts for the District of 
Connecticut, down to those contained in Vol. XX XV, Con- 
necticut Reports, and Vol. V, Blatchford’s Circuit Court 
Reports, inclusive. By Simeon E. Baldwin, of the New 
Haven county bar, Lecturer on Conditional and Com- 
mercial Law in Yale College. Boston, Little, Brown 
& Co., 1871. Royal octavo, pp. 694. 

There is about this digest something to make a New 
York lawyer sigh. While bere eight mammoth volumes 
are scarcely sufficient to contain the gist of our state 
court decisions, in that land of steady habits the digest 
of both the state and federal court decisions find ample 
room between the covers of a single volume, 

This digest contains the decisions reported in forty- 
three volumes of State Reports, seven volumes of United 
States Circuit Court Reports, besides cases reported in the 
American Law Reporter, the American Law Register, 
and the American Law Review. The regular reports 
digested are the following: Kirby’s Reports, 1 volume; 
Root’s Reports, 2 volumes; Day’s Reports, 5 volumes; 
Connecticut Reports, 35 volumes; Paine’s Circuit Court 
Reports, 2 volumes; and Blatchford’s Circuit Court Re- 
ports, 5 volumes. 

The essential virtues of a digest are method and fidel- 
ity; and both these virtues, if we mistake not, the work 
before us may justly claim. The arrangement is clear, 
logical and perspicuous, The titles and cross references 
are numerous, and the “catch words,’’ or paragraph 
headings, brief and to the point. Of the fidelity with 
which the abstracts have been prepared we cannot, of 
course, speak with so much certainty, as the only sure 
test of a digest in this regard is practical use; but so far 
as our examination has extended—and we have com- 
pared several of the abstracts with the reported cases — 
we have found the work done with unusual care and dis- 
crimination. There is one feature of this digest that is 
novel, so far as we can remember: a note in each case 
where the court was not unanimous, showing the number 
of dissentient judges. It would also have been well to 
indicate the date of the decision. 

We commend the book as one of more than ordinary 
merit. To the profession of Connecticut it will be indis- 
pensable, while to the practicing lawyers of the other 
states it will often be found useful. The typographical 
execution deserves great praise. 


Law Magazine and Law Review. February, 1871. London: 
Butterworths. 

Besides the usual notes of Scotch decisions, notices of 
new books, events of the quarter, etc., the contents of 
this number are: “The Game Laws Jurisprudentially 
Considered ;”’ ‘Early English Codes,” reprinted in our 
last number; ‘‘The late Sir Frederick Pollock;” “The 
Judges and Judicature of England ;” “On the Universal 
and Necessary Relation of Church and State;”’ “The 
Lord Chancellors of Ireland; “The Church Building 
Acts;” ** Records of Counties ;” “‘ American Legal Notes ;” 
“ New Books on Roman Law;” “The Law of Compensa- 
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tion for Closed Church-yards;” “The Case of the Ex- 
Nawab of Tonk.” 

The “American Legal Notes” purports to have been 
written by an American lawyer, and are made up of some 
comments on our code of procedure — adversely to it, of 
course; the Bankrupt act; the Reports; and an examin- 
ation of a few cases reported in 62 Penn. Rep. Of an 
*“ American Lawyer’’ we should have expected somewhat 
clearer and more accurate statements than are here and 
there found in this aiticle, For example, he says that 
“each state has its regular official reports of, on an aver- 
age, three or four volumes a year, which are limited to 
cases decided in the highest state tribunal.’”’ Now the 
fact is, that the average is considerably less than two vol- 
umesayear. Again he says: “ The decisions of the lower 
courts are also frequently reported, and in the large cities 
these local reports accumulated in unexampled num- 
bers. Thus Barbone’s (sic) Reports of one district court 
in New York number fifty-six, all published since 1818,” 
The “ Barbone’s ” was undoubtedly a typographical error 
for Barbour’s; but the idea conveyed that Barbour’s 
reports were confined to one district court in the city of 
New York is a very gross error of the writer. For the 
information of our transatlantic cousins-in-law, we may 
add that Barbour’s Reports are confined to the decisions 
of no “district court,” but solely to the decisions of the 
supreme court of the state of New York, having original 
and appellate jurisdiction over 47,000 square miles of ter- 
ritory, and nearly 4,400,000 population. 

The article on “ Records of Counties” contains some 
curious information -- curious, certainly, to a resident of 
this country, where every document, from a deed to a 
mortgage of chattels, is required to be recorded in record- 
ing offices. The most recent available evidence, the 
writer tells us, of the condition of the county records, 
was the report of a select committee of the house of com- 
mons, made in 1800. Some of the items of this report 
show an extraordinary state of affairs, and which, we 
fear, has not greatly improved since. For instance, in 
Cambridgeshire, the public documents, etc., were kept in 
a private house; those pricr to 1793 being in sacks. “Of 
the Worcestershire rolls some were in old, broken boxes 
in an unceiled room, some in militia store rooms, and 
some in the deputy clerk of the peace’s private house.” 
Private houses and private cupboards seem to have been 
the usual repositories of the public books and documents. 

The editors of the Magazine and Review have certainly 
the ability and the “knack” to make it interesting and 
useful without making it heavy. 

——————- @ > oe --—_- 

A Currovus CASE. — A singular instance of the operation 
of the internal revenue laws is given in the New York 
Journal of Commerce’s Washington correspondence, A 
cargo of tobacco shipped some time ago from Baltimore 
for Europe, was lost at sea. Bonds in double the amount 
of the tax had been given to insure the actual export of 
the goods, and the revenue officers demanded payment 
of the tax on the goods named in the export invoice. 
The shipper refused to pay, and carried the case to court. 
The court decided that the law requires the production 
of a certificate of landing in a foreign country before the 
cancellation of the indemnity bond. It was evident that 
no one at the bottom of the ocean had power to give such 
a certificate; the shipper failed to produce one, and 
judgment was given in favor of the government. The 
shipper was actually obliged to pay tax on goods lost at 
sea. An agent was sent to Washington, but could get no 
redress at present, though members of congress in 
charge of such matters are willing to pass an act for the 
prevention of such injustice in future, but as they had 
agreed not to touch the tobacco laws this session, they 
decided that it would be better to wait till next session, 
and then incorporate a paragraph in the bill to be pro- 
posed, which would cover this fault, and many others 
that are complained of. 





Cross-EXAMINATION OF WITNESSES.—It is by no 
means necessary or proper for counsel to rise to crosg- 
examine with the belief that the witness has been lying, 
in whole or in part. Very far from him be such a derog- 
atory and insulting assumption; yet with counsel of a 
low and vulgar nature this is too often the case. He pro- 
ceeds at once to exhibit himself in his true colors before 4 
seornful bar and an indignant public; to forfeit if, 
indeed, he ever possessed any, the slightest, preten- 
sions to the character of agentleman. He, therefore, at 
once begins to browbeat, to bully, to try to confuse, mis- 
lead and irritate the witness, who may really have given 
his or her evidence in chief with the most commendable 
simplicity, straightforwardness and truthfulness. Such 
vile conduct, however, always recoils on its exhibitant, 
exposing him to indignation and disgust, and attracting 
to the insulted and outraged witness the sympathies of 
every body present. — Warren's Law Studies. 


——~<2— 


TERMS OF COURT FOR MARCH. 
SPECIAL TERMS AND CIRCUITS. 


4th Monday, special term, White Plains, Gilbert. 

4th Monday, cireuit and oyer and terminer, Yates, 
Johnson, 

ith Monday, circuit and oyer and terminer, Herkimer, 

4th Monday, special term, Erie, Taleott. 
oP Monday, circuit and oyer and terminer, Tompkins, 
Murray. 

Last Monday, special term, Monroe, Dwight. 

Last Tuesday, special term, Albany, Ingalls. 

Last Tuesday, special term, Cortland, Parker. 


a 


LEGAL NEWS. 
A bill to abolish capital punishment has been defeated 
in the Massachusetts senate, 
Jubal A. Early was admitted to practice in the circuit 
court of Richmond on Wednesday. 
The United States senate has confirmed Walter H. 
Smith as assistant attorney-general of the United States, 


The Boston Post,says that there are eight hundred 
lawyers in that city. 


Hon, E. W. Nesbitt, a former Georgia judge of the 
supreme court, member of congress in 1838-1840, and a con- 
federate congressman, died at Macon, Ga., last week. 


The act passed by the Kansas legislature rendering the 
death warrant of a criminal inoperative until signed by 
the governor did not become a law, it having failed for 
want of the governor’s signature. 


The supreme court of Pennsylvania has decided that, 
where the plaintiff had taken from the defendants a 
policy of insurance against fire, containing a stipulation 
that it should be void if assigned without the company’s 
consent, and said plaintiff did so assign it, he cannot 
recover on it, although the company had accepted pre- 
miums from him since the assignment, but without 
knowledge of the facts. 


An interesting question has come up for solution in 
Nevada. Three mail robbers, who plundered a train on 
the Central Pacific road some months since, were con- 
victed, and are now in the state prison, serving out 
sentences of about twenty years each. This was deemed 
an adequate punishment under the laws of the state, but 
the federal statutes affix the penalty of death to mail 
robbing by force or intimidation, and for this offense the 
robbers have been indicted by a United States grand 
jury, and, on the 7th inst., United States Marshal Lam- 
mon, on motion of District Attorney Seely, and under 
instructions of the court, made a demand for the posses- 
sion of the prisoners. Under the advice of Attorney- 
General Buckner, the warden declined to comply with 
the demand, and thus at present rests the matter. 
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STUDIES IN LEGAL BIOGRAPHY. 


LAW AND LOVE. 

At first thought there does not seem to be much in 
common between justice and love. There is one point 
of resemblance, however —they are both blind. Their 
blindness, it is true, proceeds from different impulses; 
justice is blind because she ought not to see, and does 
not; love is blind because he ought to see, but will 
not. Why justice is represented as feminine, and 
love as masculine, passes imagination, unless it is 
designed as a satire and an illustration of the law of 
contraries, for certainly justice is not a feminine char- 
acteristic, and love is not a masculine trait. 

But our purpose is not to be metaphysical, but to 
make a biographical study of the great lawyers in 
respect to their love affairs. Big wigs do not seem to 
have been effectual in warding off the darts of Cupid. 
On the contrary our profession seem always to have 
been peculiarly impressible in this way, and the story 
of the “‘lovers of the lawyers,’ as told by Jeaffreson, 
and as traced in Lord Campbell’s Lives, and other 
legal biographies, is full of tragic and comic interest. 
Full also of moral lessons, for it exhibits an amount 
of frailty, to use no harsher expression, that would be 
noticeable in common men; how much more in 
ermined magistrates! 

One writer on law, at least, endeavored te coat the 
pill of legal education with the sugar of love. Martial 
d@Auvergne, of France, in 1500, published a book 
entitled ‘‘ Declarations, Proceedings, and Degrees of 
Love, pronounced in the court and at the Bar of Cupid, 
inthe case of different disputes heard before that 
magistrate.’’ It was a grave law treatise, but applied 
to fictitious and amusing cases, as, for instance, ‘‘ Pro- 
cess between two lovers wooing the same lady,” or 
“Concerning a kiss taken by force by a lover, against 
which the lady appealed,”’ or ‘‘ An action brought by 
a lover against his mistress to compel her to take 
down a cage containing a quail, which kept up a con- 
tinual noise whenever it saw him at the door of the 
lady.” This seems a sensible idea, for we are gen- 
erally in love at the period when we are reading law. 

To give an idea of the gallantry of the lawyers of 
that century, we may recall the story of Pasquier and 
the flea. Pasquier was a great lawyer, a man of wit 
and learning, ‘‘the Jekyll of his day.’’ While attend- 
ing the assizes at Poictiers, he called on Madame des 
Roches, and her daughter Catherine. The latter had 
another visitor in the shape of a flea, that invaded her 
fair bosom. The great advocate made a witty allusion 
to the insect’s excellent taste in the selection of a situ- 
ation. The young lady jestingly answered, and quite 
acontest of wit ensued. Finally it was agreed that 
they should compose and exchange epigrams on the 
incident. This was done, and the verses created great 
amusement among the bar. The fame of the incident 
spread all over France. De Harley, president of the 
court, complimented Pasquier in an epigram; De Soul- 
four, president of parliament, and Brisson, and others, 
composed verses on the subject, some in Latin, some 





in French. Pasquier collected all these verses in a 
small volume called ‘‘The Flea.” Rapier made a 
Latin epigram at the expense of the lawyers engaged 
in this trifling, which may be thus translated: 
The court is sure of watchful lawyers now, 
Because a gnat is buzzing round each brow. 
Perhaps, while we are about it, we may as well 
translate the concluding lines of Pasquier’s poem 


Since thou mock’st the prettiest things, 
Since thou hast a pair of wings, — 
So resembling Cupid fair, — 
I will make to thee one prayer, 
Which my heart-ache may remove, 
Oh, my very flea of love! 
That my girl, through bites by thee, 
Lie awake and think of me, — 
For my sake she lie in fear, 
Always have a flea in ’r ear. 

In the love affairs of Sir Thomas More, the great 
man showed his magnanimity. Mr. John Colt, of 
Essex, had two daughters, ‘‘whose honest and sweet 
conversation and virtuous education enticed Sir 
Thomas not a little.’’ His affection inclined him to 
the younger and better-favored, but, because he 
thought it would be a grief to the elder to have the 
younger preferred before her, the good man married 
the elder. They lived happily, and had four children, 
and then she died. Then he married a hard-favored, 
practical widow, who, when he was shut up in the 
tower, counseled him to yield to the king, and regain 
his “right fair house at Chelsea.’’ Sir Thomas’ reply 
is fragrant after three centuries: “Is not this house 
as near heaven as my own?”’ 

When one is told that Coke despised science and 
literature, and made but one joke, and that a poor one, 
in the whole course of his life, it really does one good 
to learn that he had a termagant wife. She was the 
widow of Sir William Hatton, daughter of Sir Thomas 
Cecil, granddaughter of Lord Burleigh, and cousin of 
Francis Bacon, who, by the way, was Coke’s rival for 
her hand. The nuptials were privately celebrated, 
without license or publication, and all the parties 
escaped excommunication: only by begging pardon 
and pleading ignorance. Their married life was a 
perpetual squabble, in public and in private. The 
wife lived in great state and revelry in the palace, 
which was Sir Christopher Hatton’s, and Coke pleaded 
causes and wrote books. To quote Dixon’s language: 
‘He is penurious, she profuse. He loves folios and a 
farthing candle; she lights and revels, masques and 
plays. By day and night, a rout of fiddlers, dancers, 
wizards, lovers and magicians pour through the gal- 
leries of her great mansion, looking on the Fleet. 
Coke shrinks in shame from the sight of all this devilry 
to his den in Sergeants’ Inn. Their misery makes the 
sport of wits and gallants.’’ Finally Coke falls into 
disgrace at court, and is deposed from the bench. His 
wife ‘‘ packs up her furniture and plate, leaps into her 
coach, and leaves him in his loneliness and rage.” 
Afterward she entertained the king and queen at Hat- 
ton House, and expressly forbade her husband to be 
present. As if they had not enough capital for misery 
in themselves, they must quarrel over their child, 
Frances, whose beauty Jonson thus celebrated : 

“Though your either cheek discloses 
Mingled baths of milk and roses; 
Though your lips be banks of blisses, 

Where he plants and gathers kisses, 


And yourself the reason wal, 
Wisest men of love may die!” 
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Coke wanted to sell this beauty and heiress to old 
Sir John Villiers, whose brother, Buckingham, was 
to restore the disgraced judge to royal favor. Lady 
Hatton steals away the child, in a coach, at the dead 
of night, and hides in the house of a friend in the 
country. Coke pursues, and, with an armed force, 
and without warrant, breaks in the door and carries 
of the child. The child is taken from him by the 
court, and he is cited before the star-chamber, but 
matters are finally patched up after a fashion. Fortu- 
nately Coke’s reputation for wisdom does not rest 
on the choice of a wife, nor on his conduct toward 
her. 

Sir Matthew Hale’s second wife was his own ser- 
vant-maid, and Baxter says: “Some made it a 
scandal, but his wisdom chose it for his convenience, 
that in his age, he married a woman of no estate, to 
be to him a nurse.”’ Sir Matthew did not put it on 
this ground, but said: ‘“‘There is no wisdom below 
the girdle.” In his will he called his wife ‘‘a most 
dutiful, faithful and loving wife,’’ made her an execu- 
tor, and intrusted her with the education of his grand- 
children. On the whole, Sir Matthew was just to the 
sex, although, now and then, he executed one of them 
for witchcraft. 

Jeffries, though not the purest or the most popular 
of judges, was a man of attractive person, of wit, a 
good story-teller, an excellent boon companion, and a 
great lady-killer. ‘‘Women declared him irresist- 
ible. At court he had the ear’’—perhaps more— 
“of Nell Gwyn and the Dutchess of Portsmouth,” 
which shows that he was not to be accused of sec- 
tarian bigotry, for the one was ‘“‘the Protestant favor- 
ite, and the other the Catholic mistress.’’ He had his 
romance, too. He was in love with an _ heiress, 
daughter of a rural squire, and had induced her to 
consent to elope with him if her father would not 
approve the match. “The old man was not agree- 
able,” and the young lady sent a messenger to Jeffries 
to notify him that elopement was impossible, and 
union forbidden.’’ The messenger, the daughter of a 
poor clergyman, having been the companion and 
quasi servant of Jeffries’ mistress, had been turned 
out of doors by the father for aiding the lovers to 
meet, and had come to London for employment. 
She was pretty, needy, and in distress, and Jeffries’ 
fell in love with her and married her. Let us hope 
he used her well, so that he may have one apologist in 
Heaven. 

Chief Justice Holt had a shrewish wife. On one 
occasion she fell very sick, whereupon his lordship was 
encouraged to hope for a release from his torments. 
The lady, with her ruling passion strong in death, 
called in Dr. Radcliffe, with whom her husband was at 
bitter enmity. He, probably out of spite to his enemy, 
exerted himself so effectually that he cured his patient, 
who lived to worry her husband for a space, and then 
to bury him. 

William Cowper had been wild in his youth, and in 
consequence of some of the irregular associations of 
his boyish days, the charge of bigamy, or worse, was 
brought against him, even after his elevation to the 
chancellorship. In the ‘“ Philosophical Dictionary,” 
Voltaire accused him of having two wives, ‘‘ who 
lived together in his house with a singular amity that 
did honor to all three.’”’ He added that the chancellor 





had written a little treatise in favor of polygamy, 
These extravagant assertions led an English wit to 
represent Voltaire as maintaining that the custodian 
of the great seal was called lord keeper because he 
was permitted to keep as many wives as he pleased, 
He was married twice, and ought to have been three 
times. The chancellor’s brother, Spencer, was the 
subject of a most tragic love affair. Sarah Stout, g 
pretty Quaker girl, of an influential and respectable 
Hertford family, fell madly in love with him, and pur. 
sued him in public and private with speech and letters, 
He was unable to reciprocate her affection, for he was 
already incumbered by the lien of a wife. While 
attending circuit at Hertford, he and Sarah had an 
interview at evening in her mother’s house, which did 
not terminate satisfactorily to Sarah, and next morn- 
ing she was found drowned in a mill stream behind the 
house. The jury returned a verdict of suicide. But 
Spencer’s tory enemies, and the Quakers, to save their 
sect from the stigma of suicide, brought him to trial, 
in 1699, on the charge of murdering the unfortunate 
girl to cover up the evidences of a criminal inter- 
course. The charge was not sustained by any legal 
testimony, and he was acquitted. He rose to be 
judge of the common pleas, and, in trials for murder, 
was “ever cautious and mercifully inclined, remem- 
bering the great peril which he himself had under- 
gone.”’ Would it not be beneficial to some of our own 
judges, who seem to consider themselves a sort of 
assistant to the district attorney, to subject them toa 
similar ordeal ? 

Lord Chancellor Thurlow, although vigorous in his 
enforcement of the laws of man, seems to have had 
little regard for those of God. He was very profane. 
He lived publicly with a mistress, by whom he had 
several illegitimate children, and, in the mansion 
where he kept this left-handed family, he was visited 
by deans and bishops, who came, not to expostulate, 
but to solicit favors. His illegitimate daughters 
moved unquestioned in the best society, and formed 
good matches. His lordship was never turned out of 
any drawing-room in London. We are not informed 
that his mistress participated in these social advan- 
tages, but why not we cannot conceive. It is certainly 
no worse to be a lord chancellor’s mistress than to be 
that lord chancellor. Speaking of Thurlow’s inter- 
course with Mrs. Hervey, Lord Campbell observes: 
‘““When I first knew the profession it would not have 
been endured that any one in a judicial situation 
should have had such a domestic establishment as 
that of Thurlow’s; but a majority of judges had mar- 
ried their mistresses. The understanding then was, 
that a man elevated to the bench, if he had a mistress, 
must either marry her or put her away. For many 
years there has been no necessity for such an alter- 
native.’’ 

The famous black letter lawyer, Sergeant Hill, who 
was very absent-minded, committed an error on the 
morning of his marriage to Miss Medlycott, that 
perhaps lay at the bottom of a good deal of subsequent 
domestic unhappiness;*he became absorbed in busi- 
ness with some clients, and failed to put in an appear- 
ance until the bride had been waiting for him an 
hour. The law chamber seemed to have more fascina- 
tion for him than the bridal chamber, too, for he 
went back to the consultation immediately after the 
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ceremony. After this we don’t blame madam for 
keeping her own name, which she was authorized by 
act of parliament to do, nor for making the sergeant 
go in and out by the kitchen steps, so that he might 
not soil the pipe-clayed front steps. 

Mrs. Medlycott was not singular in using her own 
name after marriage. Lady Hatton never dropped 
her own name after her marriage with Coke. Lord 
Campbell married Baroness Strathedon, who always 
carried her own name. This once caused a curious 
misapprehension. During an official journey with 
her husband, she once slept at lodgings which he had 
frequently occupied when he was upon the circuit. 
The next morning the landlady sought him, and thus 
expostulated: “Sir John, I am a lone widow, and 
live by my good name. It is not in my humble place 
to be too curious about the ladies brought to my 
lodgings by my patrons. It is not in me to make 
remarks if a counselor’s lady changes her complexion 
and the color of her eyes every assizes. But, Sir 
John, a gentleman ought not to bring a lady to a lone 
widow's lodgings, unless, so long as he okkipies the 
apartments, he makes all honorable professions that 
the lady is his wife, and, as such, gives her the use 
of his name.’’ The profession, under the law of 
marriage prevailing in this state, would be wary 
of adopting such a course, even to soothe a landlady’s 
feelings. 

When Jack Scott ran away with pretty Bessie Sur- 
tess, a Newcastle infant, he probably did not foresee 
that he was destined to be lord chancellor and ex officio 
guardian of all the infants of England. Bessie’s 
parents, who were of good degree and wealth, de- 
signed the girl for an old patrician, who sought her 
hand, but Bessie did not coincide with them, and so, 
to-day, the visitor at Newcastle is pointed to a blue 
pane that marks the window from which Bessie 
descended to the arms of her lover. The use to which 
the lovers put it perhaps is no part of the doctrine of 
“ancient lights.’’ In spite of the stories which Eldon 
used to tell, in his old age, about the privations of the 
young couple, we are informed that the respective 
parents speedily came together and to an agreement, 
and Bessie lived with her husband in New Inn Hall, 
Oxford. Here he read to the law students the lectures 
of Sir Robert Chambers, the Vinerian professor, who 
was also a judge in India, and, in spite of Sir Boyle 
Roche, who insisted that ‘‘no person except a bird can 
be in two places at once,’’ he managed, by this agency, 
to draw two salaries. If we may believe Eldon— 
which is doubtful—the first lecture happened to be 
on the old statute, “of young men running away 
with maidens,’’ which caused much giggling among 
his auditors. The husband promised his wife his fees 
on retainers received during the last month of each 
year, for pocket-money; her share, during this first 
year, amounted to half a guinea, and the first eleven 
months brought the husband not a cent. Jack and 
Bessie agreed admirably all their lives, even to being 
excessively and morbidly stingy. Lady Eldon died 
before her husband, and, after her death, he could 
hever be persuaded to revisit Newcastle. ‘‘ How can 
I pass that bridge ?”’ he would say, and then, after a 
pause, *‘ Poor Bessie! if ever there was an angel on 
earth, she was one. The only reparation which one 
man can make to another for running away with his 








daughter, is to be exemplary in his conduct toward 
her.” Probably the only point on which the great 
chancellor never ‘“‘doubted’’ was his love for Bessie 
—and of money. 

Lord Eldon’s brother, William, Lord Stowell, as 
prudent in pecuniary matters, was not so fortunate 
in his love affairs as the chancellor. A widower, at 
the age of sixty-nine, he met his doom in the person 
of the beautiful but high-tempered widow of the 
Marquis of Sligo, daughter of Admiral Howe. The 
place was the court room, the occasion the trial of her 
son, before Lord Ellenborough and Sir William, for 
enticing and pressing two of the king’s seamen into 
his yacht. The accused was heavily fined and im- 
prisoned, and, in addition, Sir William gave him a 
paternal lecture on the duties and responsibilities of 
men in high station. The marchioness, who had sat 
by her son throughout the trial, at its conclusion, 
wrote in pencil and sent up to Sir William a few 
words of thanks for his kindness and consideration 
toward her son, accompanied by the wish that the 
erring youth could always have the advantage of such 
wise counsel. This hint, with a smile from the bright 
eyes of the beautiful termagant, sealed Sir William’s 
fate. Within four months he led her to the altar. The 
match so displeased his brother, Eldon, that he would 
not attend the wedding, doubtless thinking that, how- 
ever prudent it may be to run away with a young 
woman, it is the height of folly to be run away with 
by an old one. No end of epigrams and other jokes 
were made on the occasion by Jekyll and the other 
jesters of the bar, and society was in a convulsion of 
merriment at the affair. The bride tormented the 
old man with ingenious malice. He was a most 
poiished gentleman of the old school, and one of her 
favorite resorts to mortify him was to reproach him 
before company with his ill-breeding! At the end of 
five years death came to terminate his sufferings,— 
by taking his wife. 

The picture of the married life of Sir Samuel 
Romilly is one of the most delightful amity, and 
increases the respect and affection which we feel 
toward this pure, great, and high-minded advocate — 
the model lawyer and the model husband. It was 
fitting that the loving and faithful pair should not be 
long separated, and so we read, hardly with surprise, 
although with tender regret, that three days after the 
death of his wife, Sir Samuel put an end to his own 
existence, in a fit of delirium caused by grief. 

We have not extended our researches on this sub- 
ject to American lawyers, but one touching incident 
rests in our recollection of the life of William Wirt. 
In his younger days he was a victim to that passion 
for intoxicating drinks which seems peculiarly the 
bane of our profession. Affianced to a beautiful 
and accomplished young woman, he had made and 
broken repeated pledges of amendment, and she, after 
patiently and kindly enduring his disgraceful habit, 
had at length dismissed him, deeming him incor- 
rigible. Their next meeting, after his dismissal, was 
in a public street of the city of Richmond. William 
Wirt lay drunk and asleep, on the sidewalk, on a hot 
summer day, the rays of the sun pouring down on 
his uncovered head, and the flies crawling over his 
swollen features. As the young lady approached in 
her walk, her attention was attracted by the spectacle, 
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strange to her eyes, but, alas! so common to others 
who knew the victim, as to attract little remark. She 
did not at first recognize the sleeper, and was about 
to hasten on, when she was led by one of those im- 
pulses which form the turning points in human lives, 
to scrutinize his features. What was her emotion 
when she recognized in him her discarded lover! 
She drew forth her handkerchief and carefully spread 
it over his face, and hurried away. When Wirt came 
to himself, he found the handkerchief, and in one 
corner the initials of the beloved name. Witha heart 
almost breaking with grief and remorse, he made a 
new vow of reformation. He kept that vow, and he 
married the owner of that handkerchief. Well might 
he preserve the handkerchief, as he did, all his life, 
guarding it with the jealous care with which Othello 
kept the Egyptian charmer’s gift, and ‘“‘making it a 
darling like his precious eye.’’ After reading this 
story we always feel like letting women vote, or 
become lawyers, or do any other foolish thing they 


set their hearts on. 
IRVING BROWNE. 


——_e—__——_ 


LIABILITY ATTACHING TO THE POSSESSION 
OF DANGEROUS GOODS AND INSTRUMENTS. 


A case has recently been decided by the United 
States circuit court for California, involving a question 
of more than ordinary interest. The action was 
brought to recover damages for injuries to premises, 
resulting from an explosion of nitro-glycerine. The 
defendants were common carriers and lessees of the 
premises in question, and of which the plaintiff was 
lessor. In 1866 a box was delivered to defendants, in 
New York, for transportation to California. There 
was nothing to excite suspicion in the appearance of 
the box, and no questions were asked as to its con- 
tents. On arrival in San Francisco the box was found 
to be damaged, and was taken to the premises in 
question for examination. While being so examined 
by defendants’ agents, its contents (nitro-glycerine) 
exploded, killing every body present, and seriously 
damaged the premises. For such damage to premises 
the action was brought. Judge Sawyer, in the course 
of his opinion, discussed the principles of law in- 
volved and the authorities applicable, as follows: 

“Tf the defendants are liable, it must be upon one 
of two grounds; either, first, that a party who intro- 
duces upon his own premises a highly dangerous sub- 
stance, which, in consequence of such introduction, 
in some way injures his neighbor, is liable for the 
damages at all events, and under any and all circum- 
stances, without regard to fault or negligence; or, 
secondly, that the injury has been caused through the 
negligence and want of proper precaution and care in 
the party in introducing or in managing such a sub- 
stance after its introduction. Plaintiff’s counsel 
insist that defendants are liable on both grounds. In 
support of the first ground, the strongest case cited is 
Fletcher vy. Ryland and another, L. R., 1 Ex. 265; and 
the same case in the house of lords on appeal, affirm- 
ing the judgment in the court below. L. R., 3 App. 
330. The defendant in that case constructed a reser- 
voir to supply water for a mill situate upon his own 
premises, into which he diverted from their natural 
course the waters of a stream. In the construction 





of the reservoir the engineer and workman found five 
old shafts which had been filled up with marl and 
clay. The shafts led down to certain passages, which 
had been excavated in working a coal mine, and 
which extended to, and connected with, the mine of 
the plaintiffs on their own premises, adjacent to those 
of the defendant. The defendant was not aware of 
the existence of either the shafts or passages on his 
premises, but his workman and engineer, in con- 
structing the reservoir, found the shafts, although 
they did not know with what they connected. The 
water from the reservoir broke through one of the 
shafts, ran through the passages into plaintiff’s mine, 
and produced the injury in question in the action. 
The court found, as a fact, that there was negligence 
on the part of the defendant’s engineer and workman 
in the construction of the reservoir, but the decision 
was not put on that ground. The defendant was held 
liable, and it must be admitted that the court stated 
broadly, that when a party brings an article upon his 
premises known to be dangerous and liable to escape 
upon his neighbor’s premises, and do injury, he is 
bound to see that it does not escape and do harm. 
The other cases cited are cases where parties in blast- 
ing with gun or blasting powder, upon their own 
premises, have thrown rock upon and injured their 
neighbors or their neighbors’ premises, and cases 
of a similar character, as Hay v. Cohoes Company, 
2 N. Y. 159. The observations of the judges in 
delivering their opinions must be considered with 
reference to the facts of the cases decided. In all 
these cases, and the examples cited by the judges as 
illustrations of the principle adopted, the liability to 
escape and do injury, and the dangerous character of 
the article introduced, were necessarily known to the 
party introducing it. The properties of water and 
gunpowder are known to every body. The liability 
of water collected in large bodies to escape through 
pressure, and of gunpowder to violently explode and 
do injury. are known to all persons of common sense 
in civilized communities, no matter how ignorant 
they may be in literary and scientific matters. It is 
a part of the common and general knowledge of the 
community, of which every body is presumed to 
be possessed, and of which, as such, the courts are 
bound to take judicial notice. Any party who intro- 
duces these things into his premises does so with a 
full knowledge of their dangerous properties, and of 
their liability, even with the utmost care and precau- 
tion, to elude his vigilance, baffle his control, escape 
and injure his neighbor. It is worthy attention, that 
in the case of Fletcher v. Ryland, in the court of 
exchequer, two of the judges were of opinion that 
defendant was not liable, and judgment was entered 
in accordance with this view; but the judgment was 
reversed on appeal in the exchequer chamber, and 
this last judgment affirmed in the house of lords. 
Blackburn, J., who delivers the opinion of the court 
in the exchequer chamber, does not fail to note knowl- 
edge on the part of defendant of the liability to 
escape, and do mischief, as an important element to 
be considered on the question of liability. He says: 
‘It seems but reasonable and just that the neighbor, 
who has brought something on his property which 
was not naturally there, harmless to others 80 
long as it is confined to his own property, but which 
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he knows to be mischievous if it gets on his neigh- 
por’s, should be obliged to make good the damage 
which ensues, if he does not succeed in confining it to 
his own property.’ L. R.,1 Ex. 280. And his illus- 
trations clearly show that knowledge is an important 
element in the liability. For instance, he says that a 
man is answerable for damages done by the escape of 
his beasts into his neighbor's field, for the grass they 
eat and trample on; for this is the natural conse- 
quence of their escape; but he is not liable ‘for any 
injury to the persons of others, for our ancestors have 
settled that it is not the general nature of horses to 
kick or bulls to gore; but if the owner knows that 
the beast has a vicious propensity to attack man, he 
will be answerable for that.’ Ib. Again, ‘So in May 
y. Burdett, the court, after an elaborate examination 
of the old precedents and authorities, comes to the 
conclusion, that ‘a person keeping a mischievous 
animal, with knowledge of its propensities, is bound 
to keep it secure at his peril.’ And in 1 Hale’s 
Pleas of the Crown, 430, Lord Hale states that 
when one keeps a beast, knowing its nature or 
habits are such that the natural consequence of his 
being loose is that he will farm men, the owner 
‘must, at his peril, keep him up safe from doing hurt, 
for though he use his diligence to keep him up safe, 
if he escape and do harm, the owner is liable for 
damages.’ * * * In these latter authorities, the 
point under consideration was damages to the person, 
and what was decided was, that when it was known 
that hurt to the person was the natural consequence 
of the animal being loose, the owner should be respon- 
sible in damages for such hurt, though when it was 
not known to be so, the owner was not responsible for 
such damages; but where the damage is like eating 
grass or other ordinary ingredients in damage feasant, 
the natural consequence of the escape, the rule as to 
keeping in the animal is the same.’ Ib. 281. In 
affirming the judgment of the exchequer chamber, in 
the house of lords, the lord chancellor quoted the first 
passage above cited from the opinion of Blackburn, J., 
together with the context, and said, ‘in that opinion, 
I must say I entirely concur.’ L. Rep. 3 App. 340. 
Thus, it is apparent from the language used and the 
illustrations cited, that knowledge of the dangerous 
character, or mischievous propensities of the thing or 
animal introduced on the part of the party introduc- 
ing it, is an essential element in the cause of action. 
The ‘natural consequences’ of the escape must be 
known, but the ordinary natural consequences of the 
escape of a tame beast, as the eating and trampling 
down of grain, grass, herbage, etc., the damage from 
flooding with water, filth, etc., are matters of uni- 
versal knowledge, of which every body is presumed to 
be cognizant, and of which every body is bound to take 
notice. Since a party is bound to know those things, 
the law presumes that he does know them, and holds 
him responsible without special allegation or proof of 
knowledge. But all tame animals are not vicious— 
the goring of a man is not the ordinary consequence 
of an escape of a tame beast. When such a beast 


is vicious and liable to attack and gore people, or 
do other like kinds of mischief, it is an excep- 
tion to the general rule, and all mankind are not 
presumed to know his vicious propensities; hence, 
in order to render his owner liable for such mischiefs 





done upon an escape, it is necessary to specially bring 
home to him knowledge of his vicious tendency. 
When this knowledge is brought home to him, he is 
presumed to know the ordinary consequences of the 
escape of such animal and is liable for his vicious 
acts, as in other cases of knowledge. I know of no 
case in which this doctrine has been held, unless 
knowledge of the propensities or character of the 
thing working the injury must be presumed by the 
law from its generally known character, or knowledge 
was specially brought home to the party dealing with 
it. Knowledge, therefore, in some form, must be an 
essential element in the cause of action. There is 
some reason for holding that a party who introduces 
into his premises a substance known to him, or which 
he is bound to know from the present universal 
knowledge of mankind, to be dangerous to his neigh- 
bor, shall do so at his own peril, and be responsible 
for the consequences. He deals with the article with 
full knowledge of his peril, and knowingly assumes 
the risk; should he suffer, it would be in conse- 
quence of his own folly, if not his fault. But 
why should a person innocently ignorant of the quali- 
ties of a dangerous thing unconsciously brought upon 
his premises in the pursuit of a lawful calling, not 
only be compelled to sustain the damage suffered him- 
self, but also that suffered by his neighbor from an 
accident resulting therefrom without his fault? Upon 
what sound reason can such a doctrine be sustained ? 
To carry the rule to that extent would be to make 
every man an insurer of his neighbor against the 
consequences of all his acts, however faultless they 
may be. In my judgment the law is not so rigorous 
and unreasonable. But it is not clear, that, even as 
to things universally known to be dangerous, the 
doctrine laid down can be sustained in the broad 
language sometimes used in discussing a given state of 
facts. Fire, for instance, is an element known to all 
men to be dangerous, yet there are numerous cases 
where fires purposely set in a party’s own grounds 
have spread to and damaged his neighbor’s premises, 
as, for example, in clearing lands, in which the party 
setting the fire has been held not to be liable, unless 
there was negligence. So in the case of water, it was 
held that when one builds on his own land a mill- 
dam, on a proper model, and the work is faithfully 
done, he is not liable to an action though it breaks, 
and his neighbor’s dam and mill are thereby de- 
stroyed. Livingstone v. Adams, 8 Cow. 175. To 
the same effect are Hoffman v. Tuolumne Water Co., 
10 Cal. 413, and Campbell v. B. R. and A. W. and M. 
Co., 35 id. 683. These were not cases that could be 
referred to vis major. I can perceive no good ground 
for distinction as to the question of liability, between 
thus accumulating upon one’s land water in a natural 
stream largely beyond the natural quantity, and 
introducing it from abroad. See, also, as to bursting 
of water pipes, Blythe v. Birm. Waiter Co., 11 Ex., 781. 
These are but examples of a very large number of 
cases of like character. Why were not the defend- 
ants in these instances responsible for all damages 
resulting to their neighbors if a party introducing or 
dealing with a dangerous article, thing or element 
upon his own premises is liable, at all events, 
and under all circumstances, without reference 
to negligence, or any fault on his part? And 
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in these cases the parties had knowledge of 
the dangerous character of the matters with which 
they were dealing. * * * It is insisted, further, by the 
plaintiff’s counsel, that it was the duty of the defend- 
ants to acquaint themselves with the character of the 
merchandise delivered to them to be carried, and 
being bound to do so, they are chargeable with 
knowledge in fact; or that, at least, a failure to 
acquaint themselves with the character of the article 
to be carried is, of itself, such negligence as will ren- 
der them liable. In my judgment neither proposi- 
tion is tenable. The numerous authorities cited to 
sustain these propositions are cases where parties 
had sent valuable packages, or valuable articles in 
trunks as baggage, or frail goods requiring great 
care in handling, and cases of a similar character, and 
the party sending had either neglected, or upon re- 
quest declined, to inform the carrier of the character 
or value of the articles contained in such packages or 
trunks. The questions arose between the parties send- 
ing and the carrier, in actions to recover for the loss 
or damage sustained in carrying. In none of these 
cases which have fallen under my notice has it been 
held that the carrier had an absolute right to know 
the contents of packages or baggage thus sent; but 
the consequence imposed on a failure of the owner 
to give the information when requested, or upon 
giving false information, is that he shall not recover 
the extraordinary value of the articles lost, or for 
damage to articles requiring extraordinary care to 
prevent breakage or injury. I know of no case in 
which it has been held that a carrier has an absolute 
right to know the contents of a package tendered to 
him to be carried, or that imposes upon him a duty 
to make inquiry as to the contents of every package, 
without regard to circumstances exciting suspicion. 
In fact, the practice is usually otherwise, and bills of 
lading given to shippers by common carriers, often, 
if not usually, contain the clause, ‘contents unknown.’ 
Abbott on Shipping, 339. The ordinary bill of lading 
of the Pacific Mail Steamship Company, which 
brought the case in question for defendants (a copy 
of which was introduced in evidence) contains the 
clause, ‘contents unknown.’ If the inquiry were 
made, there is no certainty that the contents of a 
package would be correctly given. In all probability, 
the servant delivering packages seldom knows the 
contents himself. The only way to obtain evidence 
would be to open the package and examine it. The 
carrier, certainly, would have no right to open every 
package tendered for carriage. And I apprehend a 
carrier would have no right to decline a package, on 
the ground that the owner refused to disclose the 
contents, unless there was some ground to suspect 
that it contained something dangerous, hurtful, offen- 
sive, or otherwise of a character not proper to be car- 
ried. In Couch v. London and North-Westerg Rail- 
road Company, 11 C. B. 255, which was an action for 
a refusal to carry certain goods, the fifty-seventh plea 
to the first ten counts expressly set up as a defense 
that defendant requested the plaintiff to inform him 
of the contents of the package tendered to be carried; 
that the plaintiff refused to give the information, and 
that defendant refused to carry it on that ground. 
lb. 260. The court held the plea bad. Chief Justice 
Jervis said: ‘Lam of the opinion that the fifty- 


seventh plea is a bad plea. No authority has been 
cited to show that a carrier is in all cases entitled to 
know the nature of the goods contained in the pack- 
ages which are tendered him to be carried; an‘ there 
seems to be no good reason why he should be.’ * * * 
‘This plea founds itself upon the broad and general 
proposition, that whatever be the nature or quality 
of a package delivered to a carrier, he is not bound to 
receive it, unless informed of the description of its 
contents. That proposition involves consequences so 
highly inconvenient, as, in my judgment, to require 
authority to sustain it. None has been shown.’ 
Ib. 291, 292. And Maule, J., says: ‘To say that 
the company may in all cases insist upon being 
informed of the nature and contents of every pack- 
age tendered to them, as a condition of their accept- 
ing it, seems to me to be a proposition perfectly 
untenable.’ Ib. 295. Cresswell and Williams, J)J., 
express individually the same views. Ib. 297. If 
the owner is not bound to state the contents of a 
package under all circumstances, it follows that the 
carrier is not bound to ask the contents under all 
circumstances. He is only bound to make inquiries, 
when he is entitled to have them answered, or when 
he has ground to suspect that there is something 
wrong about goods tendered for carriage. Says Lord 
Campbell, C. J., in Brass v. Maitland, 6 El. & BI. 2 
Q. B. 482: ‘It would be strange to suppose that a 
master or mate, having no reason to suspect that 
goods offered to him for a general ship may not be 
safely stowed away in the hold, must ask every ship- 
per the contents of every package.’ If the carrier 
has reason to believe that the package contains any 
thing dangerous or not proper to be carried, he, 
doubtless, may refuse to carry it, unless the contents 
are disclosed, or he is satisfied as to character. He 
may, at least, in England, for a statute upon the sub- 
ject expressly authorizes him to do so; Dut if he 
refuses to carry on that ground, he must allege and 
prove the reasonable ground, or he will fail in his 
defense. 14 C. B. 291, 292. It is, however, the duty 
of the shipper, at least, if he himself has knowledge, 
to give notice of the dangerous character of any pack- 
age delivered to a carrier, where the party receiving it 
may not, upon inspection, be reasonably presumed 
to know its character. There is an implied undertak- 
ing that they are not dangerous. Brass v. Maitland, 
6C. B. 470; Farrant v. Barnes, 11 id. 561; Shearman 
and Redfield on Negligence, § 593; Pierce v. Winsor 
and another, 2 Clif. 27. But even in that class of cases 
where the action is between the ship-owner and the 
shipper, growing out of the contract of carriage, Comp- 
ton, J., said in Brass vy. Maitland, supra, 488, the 
count under consideration ‘clearly falls within the 
principle of the case of Williams v. East India Com- 
pany, 3 East, 192. In that case Lord Ellenborough 
remarks, in giving judgment of the court, on page 
200: ‘In order to make the putting on board wrong- 
ful, the defendants must be cognizant of the dangerous 
qualities of the article put on board;’ and 492: ‘It 
seems very difficult to hold that the shipper can be 
liable for not communicating what he does not know.’ 
After suggesting some illustrations, he says: ‘ Again, 
suppose that there is a new article of commerce, which 
neither shippers nor ship-owners know to be danger- 
| ous, is the innocent shipper to be liable? Lord Ellen- 
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porough’s dictum in Williams v. East India Company, 
3 East, 192, above referred to, would tend to show that 
knowledge of the party shipping is an essential ingre- 
dient.’ Ib. 491, 492. And these views seem to be ap- 
proved by the court in Hutchinson v. Guion, 5 C. B. 
(N. S.) 163. Perhaps this is the true legal principle as 
between the shipper and carrier, when the shipper 
has no means of knowledge or grcund for suspicion, 
as well as none in fact; but, otherwise, the doc- 
trine, I think, can hardly be maintained in the 
broad terms in which it is stated by the learned judge. 
But, in either view, the reasoning applies with much 
greater force, as between the carrier who receives the 
package without knowledge, or possible means of 
knowledge, or reason to suspect its dangerous charac- 
ter, in the due and ordinary course of his business to 
carry for another, and a stranger who happens to be 
injured by it through a faultless accident occurring in 
the ordinary course of transit. Whatever the true 
rule may be as between the shipper and carrier, it 
seems reasonable that there should be no liability as 
between the carrier and the stranger, when both are 
equally innocent. As between carriers and strangers, 
between whom no privity exists, the carrier cannot 
be held to the same rigid rules of responsibility as 
those which apply to the dealings between the shipper 
and carrier. While a man is so bound to use his own 
as not to injure his neighbor, this maxim does not 
make him an insurer of his neighbor's property 
against ali accidents that may happen through his acts, 
but only requires of him reasonable care and precau- 
tion. I might as well here refer to Pierce v. Winsor 
and another (sup.), cited by plaintiff’s counsel, as a 
strong case in their favor. That was a case between 
the ship-owner and a party who had chartered a ship 
for the voyage, and then put her up as a general ship. 
The ship was at the sole use and disposal of the char- 
terer, and it was stipulated that their own stevedores 
should be employed by the owners. Some mastic 
put on board in casks escaped, ran together among 
other goods, and hardened, damaging said goods. 
The owner, having paid to the owners the damages to 
the other goods, sued the charterer. This case, how- 
ever, does not appear to be inconsistent with the 
views of Compton, J., in Brass v. Maiiland, with the 
limitations before suggested in this opinion. Neither 
the owner nor shipper had actual knowledge of the 
liability of the mastic to do injury. Both being 
equally ignorant in fact, the liability was put upon the 
ground, that, although the ship-owners and their em- 
ployees Lad no reasonable means, during the lading, to 
ascertain the quality of the goods, or narrowly 
examine the sufficiency of the packing, the shippers 
had such means; and that it seemed expedient, that 
although in fact ignorant, the loss should fall on them 
rather than on the owners—on the party having the 
means of knowledge, rather than on the one who had 
them not. The case does not appear to me against 
the defendants in the case in hand. On the contrary, 
it recognizes the principle adopted in this opinion: 
that the carrier, in receiving goods for transportation, 
independent of any suspicious circumstances, has no 
means of knowledge of the contents and character of 
packages delivered to him for carriage. I think, 
therefore, that the defendants, without any ground of 
suspicion as to the character of the contents of the 
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case in question, had no means of knowing their 
dangerous qualities, and were not, as to the plaintiff — 
a stranger to the contract for carriage — bound in law 
at their peril to know their character. That they did 
not in fact know, and that they had no reason to sus- 
pect, the dangerous character of the package I am sat- 
isfied from the evidence, and so find the facts in the 
case to be. 

“For similar reasons, there was no negligence, 
under the circumstances, in not inquiring as to the 
contents of the package. The defendants were acting 
in the ordinary course of their business. It was a 
culpable violation of duty on the part of the owner to 
deliver a dangerous article exhibiting no external in- 
dication of its real character, without informing them 
as to the danger. In the exercise of his lawful rights, 
every man has a right to act on the hypothesis that 
every other person will perform his duty and obey the 
law; and, in the absence of any reasonable ground to 
think otherwise, it is not negligence to assume that he 
is not exposed to a danger, which can only come to 
him through a disregard of law on the part of some 
other person. Fetter v. N. Y. & H. R. R. Co., 2 Keyes, 
154; Earhart v. Youngblood, 27 Penn. 332; Deyo v. 
N. Y. Cent. R. R. Co., 34 N. ¥. 10, 11; Curtis v. Mills, 
5 C. & P. 489. 

“‘At this time there were regularly carried to Cali- 
fornia, by defendants, by each steamer, besides those 
carried to Panama, Central and South American ports, 
from 4,000 to 6,000 packages of a similar general ex- 
ternal appearance. It would be unreasonable in the 
extreme to expect them to know, or to make inquir- 

ies as to, the contents of each package. It is 
not the habit of ordinarily prudent men engaged 
in the business of common carriers to do so. No 
reasonable man would take such extraordinary pre- 
cautions, and the law imposes upon carriers no such 
extreme degree of care. In Shearman and Redfield 
on Negligence, section 6, the rule of law is well stated, 
as follows: ‘The law makes no unreasonable de- 
mands. It does not require from any man superhu- 
man wisdom or foresight; therefore no one is guilty 
of culpable negligence by reason of failing to take 
precautions which no other man would take under 
the like circumstances. If one uses every precaution 
which the present state of science affords, and which 
a reasonable man would use under the circumstances, 
he is not held responsible for omitting other precau- 
tions which are conceivable, even though, if he had 
used them, the injury would certainly have been 
avoided.’ ‘In determining what is negligence, regard 
is to be had to the growth of science and the 
improvements in the arts which takes place from 
generation to generation; and many acts or omis- 
sions are now evidence of gross carelessness, which 
a few years ago would not have been culpable at all; 
as many acts are now consistent with greater care and 
skill, which in a few years will be considered the 
height of imprudence.’ Ib. sec. 7. Having, then, no 
absolute right to know the contents of packages de- 
livered for carriage, and there being no reasonable 
ground to believe that the case in question contained 
any thing dangerous, and it not being the practice of 
ordinarily prudent men engaged in the business of 
carriers to ascertain the character of all goods car- 
ried, and having a right to rely upon the presumption 
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that no breach of duty would be committed by the 
shipper, by delivering a highly dangerous package 
without giving notice of its character, there was no 
negligence on the part of the defendants in omitting 
to ascertain the contents of the case in question.” 





THE ENGLISH LAW DIGEST. 


We have before noticed Mr. Fisher's letter to the 
lord chancellor concerning digests and codes, a com- 
plete copy of which we have since received. Mr. 
Fisher was one of those selected by the digest commis- 
sioners to prepare a specimen digest under their super- 
vision; and he has added to his letter an appendix, 
containing a specimen of the digest contemplated by 
him. Asasample of the work which the commission- 
ers have in hand, this specimen is of especial interest, 
not only in England, but also in this country, where 
the question of codes and digests is rapidly crowding 
to the first rank of law reform problems. 


Division IV.— LIEns. 

Nature of lien. —122. A lien is an obligation which, 
by implication of law, and not by contract, binds real 
or personal estate for the discharge of a debt or engage- 
ment; but does not pass the property in the subject of 
the lien. 

Contract excludes lien.— An express contract for a 
lien excludes such « lien as, but for the contract, might 
have arisen by force of law. 64. 

123. Liens are possessory or non-possessory. 


Subdivision I.— Possessory Liens. 

Nature of possessory lien. —124. Possessory liens bind 
persona] chattels of the debtor by virtue of and during 
the possession thereof by the creditor; without which, 
subject to the qualification in article 137, they are not 
valid either at law or in equity. 

Effect of lien upon money. —The possessory lien upon 
money, as distinguished from the lien upon other 
personal chattels, is divisible, and only extends to so 
much of it as equals the amount of the debt due to the 
holder. 

Lien supports action at law. —The right of possession 
conferred by a possessory lien is sufficient to support 
an action at law, founded upon an alleged ownership 
in the person claiming the lien. 

125. The possession will not support the lien. 

When possession will nol support lien. —(1) If it were 
obtained without authority, or by fraud, misrepresent- 
ation, or other wrongful act; even though the holder 
of the chattels has made advances on the faith of the 
owner’s promise to consign them to him. 

(2) If it were given casually, and not in the course of 
business, or for safe custody, or for any other special 
purpose, or by a mere trustee or person not entitled to 
the absolute ownership of the chattel: 

The lien may arise if, upon failure of the special pur- 
pose, the chattel be allowed to remain in the hands of 
the depositee. 

(3) If it be subject to a right of use cy control by the 
owner of the chattel. 

This rule excludes from the right of possessory 
lien; 

The agister of cattle in respect of the price of the 
agistment ; 





The stable keeper in respect of the keep of horses; 
or of labor or cost bestowed upon them, although at 
the owner’s request ; 

But not the innkeeper in respect of the like charges, 
because he is bound to receive the horses. 140. 

Documents which are not subject to lien. —127. A lien 
does not attach upon documents in the hands of a per- 
son as officer of a court of justice. Nor upon, 

The certificate of a bankrupt; 

The certificate of registry of a British merchant 
ship; 

An original will. 

No lien for costs of keeping. —128. A possessory lien 
does not extend to charges for keeping the chattel 
during its detention by virtue of the lien. 

Lien may be specific or general. —129. A possessory 
lien is specific or general. 

A specific lien is a lien for a specific debt due to the 
holder in respect of the chattel, from the owner 
thereof. 

A general lien is a lien for the general balance due to 
the holder from the owner of the chattel. 

Specific liens favored. —130. Specific liens are favored 
by law. 

Lien for contract price.—131. A specific lien may 
arise as well under a special contract, for a reasonable 
or fixed price for the work or other consideration, in 
respect of which the lien is claimed, as under an implied 
contract to pay a reasonable sum; provided that the 
special contract contain no stipulation which is incon- 
sistent with a lien. 

No lien when delivery is to precede payment. — A con 
tract or usage for payment, at a time subsequent to 
that at which the right to delivery arises, is inconsis- 
tent with a lien. 

Lien when service obtained by fraud.—A lien will 
arise for the price of a service attempted by fraud to 
be obtained without payment; a contract to pay a rea- 
sonable sum being implied by law. 

General liens not favored. —132. General liens are not 
favored in law or equity; and are allowed in those 
transactions only: 

W hen allowed. —In which the general usage has been 
already judicially proved and acknowledged ; 

In which the general usage, or cause of dealing, is 
shown by special and strict evidence ; 

In which they are created by express agreement. 

Effect of dealing with persons who have general lien. 
—If a general usage be shown that a lien for a general 
balance shall be enjoyed by a particular trade, all who 
deal with persons following that trade are supposed 
to contract upon the footing of the general practice, 
and to adopt the general lien into the particular 
contract. 

Resolution to require general lien is binding. — A gen- 
eral resolution by persons who have the option of 
refusing to deal with the owners of goods, that they 
will only receive them subject to the general lien, is 
equivalent to a special agreement, and is binding upon 
those who send their goods after notice thereof; but 
the lien will not be extended beyond the strict terms of 
the claim. 

Lien allowed only to trade to which it belongs. —133. 
One who claims a general lien must fill the character, 
of which it is a privilege, in the very transaction in 
which the claim arises. 
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THE LORD CHANCELLORS OF IRELAND. 


The last number of the Law Magazine and Review 
contains a lengthy review of J. R. O’Flanagan’s Lives 
of the Lord Chancellors of Ireland — a work which has 
not yet made its way this side of the Atlantic— from 
which we take the following brief sketch of the Irish 
lord chancellors : 

The origin of the Irish chancellorship is involved 
in obscurity; and for a century or more after the 
memorable invasion nothing is known, except that 
some bishop, baron, prior or canon held the office of 
chancellor. The first chancellor who can be said to 
possess more than the mere shadow of a name was a 
certain Archbishop de Bicknor, in the reign of Edward 
It. Like all the early judges and officers of state, he 
was an Englishman. It is no small praise for a man 
who lived in the “‘dark ages,”’ to have distinguished 
himself by encouraging education, and by repressing 
idleness and mendicancy. Several of his successors 
were also archbishops; of many of them nothing is 
known; others were involved in the disputes and 
troubles which retarded Irish civilization, and proved 
that “‘ Lreland was never subdued.” After a long in- 
terval we arrived at Lord Loftus, founder of the noble 
house of Ely, who, after possessing the confidence both 
of Charles I and of the haughty viceroy Strafford, fell 
from power with unusual suddenness in 1639; and the 
great seal, rudely snatched from his grasp, was handed 
to Sir Richard Bolton, who, like many others of his 
time, had, in early life, crossed the sea to seek his 
fortune in Ireland. Of his later years it is singular 
to find so little on record. It is even doubtful 
whether he held office under Oliver Cromwell, or 
whether he died in the land of his adoption. The 
loss or destruction of records has, in Ireland, left 
many curious historical gaps, which may, perhaps, be 
filled hereafter. 

1n 1655, one of the three commissioners of the great 
seal was a man of note, Miles Corbet, who had signed 
the king’s death warrant, and was afterward chief 
baron at Westminster. Shortly after the restoration 
unfortunate Corbet was arrested in Holland, cruelly 
treated by his captors, and publicly executed as a 
regicide in London. Then succeeded Steele and 
Eustace, not exactly remarkable men, yet living 
and acting in times of such profound interest, that 
their brief biographies possess, undeniably, the quali- 
ties which readers most appreciate. Lord Chan- 
cellor Michael Boyle was the last clerical chan- 
cellor, and he did no discredit to the episcopal 
order. Although an archbishop, he had a compe- 
tent knowledge of equity, and his collection of gen- 
eral rules entitles him to the character of a law 
reformer. He was one of the sons of the famous Rich- 
ard Boyle, who, at the age of twenty-two, walked into 
Dublin, with no fortune beyond his native shrewdness, 
and who founded in his own family several remarkably 
well-endowed peerages. Any estimate of this lucky 
adventurer’s wealth at the time of his death would ap- 
pear fabulous. His son Michael, archbishop and chan- 
cellor, built a country house among the hills south-west 
of Dublin. The house has new disappeared, but the 
park, the inclosure, the church and peal of bells, are all 
shown to the tourist who visits the picturesque village 
of Blessington, as memorials of its founder. His suc- 








cessor, Porter, after holding the great seal of Ireland 
for a time, resumed practice at the bar in London; and, 
judging from an extravagant compliment paid to him 
by Lord Clarendon, he must have been a singularly 
upright man when compared with his contemporaries. 
Of a string of his successors, we merely note that they 
do not seem to have been very remarkable men, or to 
have influenced the course of history in any appreciable 
degree. Several of them founded peerages, but few 
were very distinguished either at the bar or on the 
bench. In truth, only two men of the very first order 
of intellect and capacity have held the office of lord 
chancellor of Ireland; and it is necessary to pass over 
in silence a long series of their predecessors, in order 
that we may devote the short space that remains to 
some mention of John, earl of Clare, and William, 
baron Plunket, with but very slight references to some 
intermediate names. 

John Fitzgibbon, first earl of Clare, was one of those 
men who leave their mark on the history of their 
country. No one can scan carefully that full length 
portrait of Lord Clare, which adorns one of the largest 
halls in Trinity college, Dublin, without being con- 
scious that such a man was capax rerum, no idle recip- 
ient of high honors and large emoluments, no mere 
ornamental figure-head of a vice-regal government. 
Power and originality are visibly impressed on the 
lineaments of a face and form which required no flat- 
tery on the part of the artist to make them femarkable. 
Mr. O’Flanagan found himself unable to sketch the 
earlier history of the Fitzgibbon family, without 
some parenthetical and rather uncalled-for denun- 
ciation of the penal laws. Those laws were, as every 
man of this and of the last generation will have 
freely admitted, in the highest degree unjust and 
impolitic. But they militated little against the suc- 
cess in life of the elder Fitzgibbon, and of thou- 
sands of other Catholics. He was originally a Catho- 
lic, and the son of a Limerick farmer. Yet he had 
the manifold advantages arising from an excellent 
education in France; and he seems to have entered 
at once into a very lucrative practice after his 
return to his native country. While yet a law stu- 
dent, he distinguished himself by publishing a vol- 
ume of reports of cases determined in the English 
king’s bench, thereby causing some offense to some of 
the higher legal authorities, who disapproved of unau- 
thorized reports by an irresponsible reporter. Not- 
withstanding all penal laws, and other drawbacks of 
the kind, which certain modern writers delight to 
dilate upon, Fitgibbon the elder, the father of Lord 
Clare, enjoyed a career so prosperous, that, although no 
orator, and not possessed of any commanding abilities, 
he contrived to amass a hundred thousand pounds. 
This was no bad career for an unhappy victim of the 
penal laws. His more famous son started with the 
advantage of a large fortune, in addition to all other 
gifts and advantages. During the very first year of his 
pgactice the future chancellor realized a considezable 
income; and, at the early age of thirty-four, he was 
made attorney-general for Ireland. It could hardly 
be otherwise than that so successful an advocate, 
feared, if not loved, by all his contemporaries, rivaled 
by none of his professional brethren, and backed by 
very large private resources, should become a ruliny 
power in his native country. For nearly twenty 
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years Fitzgibbon appears to have been the virtual 
governor of Ireland. He was, in the largest sense of 
the word, an imperialist. He disapproved of the 
volunteer movement, and of every other movement 
which, in his opinion, threatened to separate Ireland 
from England. 

Of course these political sentiments rendered 
him obnoxious to Curran, to Grattan, and to all other 
prominent men of the patriotic or nationalist 
party. This animosity did not limit itself to rhetor- 
ical warfare; for Fitzgibbon and Curran fought a 
duel—from which no fatal result followed. In 
1789 the Irish chancellorship became vacant; and 
Lord Thurlow for a time exercised all his influ- 
ence to prevent the appointment of an Irishman. 
Ultimately he gave way, and wrote a particularly 
gracious and flattering letter to Fitzgibbon, who on 
gaining the great seal became Earl of Clare. Curran’s 
antipathy soon exhibited itself in bitterly satirical 
outbursts, even in open court, for in those days men 
who hated each other made no secret of their feelings. 
The chancellor was bold and inflexible in his deter- 


profound and exact knowledge of equity jurispru- 
dence, without complaining that his earlier years 
were spent on the eastern instead of the western side 
of St. George’s channel. The ex-chancellor died in 
1817, leaving a son who is known to fame as the 
chairman of committees, and one of the most able 
and publicly useful members of the house of peers, 
For a short interval the great seal of Ireland was held 
by George Ponsonby, to whose credit or discredit 
nothing very special can be said. To him succeeded 
Thomas, Lord Manners, a grandson of the third Duke 
of Rutland. He was educated at the Charterhouse, 
and at Emmanuel, Cambridge. In 1805 he became one 
of the barons of the exchequer; and in 1807 he was 
promoted to the Irish chancellorship, with a peerage. 
Mr. O’Flanagan is very unlikely to flatter unduly the 
memory of this staunch old English tory, and there- 
fore the following criticism of Lord Chancellor Manners 
has a special value : 

“He was attentive, decorous, gentleman-like, dis- 


tinguished for his urbanity; not indeed deeply read, 
but evincing vr to understand and judgment to 





mination to suppress all insurrectionary mov ts 
and tendencies; yet his biographer is enabled to 
recount many acts of personal kindness exercised 
toward the unfortunate victims of the national furore 
of 1789. But the most remarkable passage of Lord 
Clare’s career are found connected with the legisla- 
tive union, which seems to have owed its accom- 
plishment in a high degree to his ability and deter- 
mination. The history of this stormy epoch is not 
briefly to be summed up. Sufficient to say, that the 
favorite project of Pitt and Castlereagh was most 
cleverly and rapidly carried into effect by the Irish 
chancellor, regardless of the cloud of unpopularity 
with which he was covering his name and fame. He 
did not long survive the act of union; and on the 
occasion of his funeral in January, 1802, the Dublin 
populace exhibited their hatred of his memory in a 
very unusual and most undesirable manner. Lord 
Clare’s gallant descendant, the young Viscount Fitz- 
gibbon, perished in the light cavalry charge of Bala- 
clava; and the male line being now extinct, the 
brilliant chancellor of the legislative union is repre- 
sented by his granddaughter, the countess of Kim- 
berly. 

The next chancellor of Ireland in all respects pre- 
sented a contrast to his immediate predecessor. John 
Mitford, while a very young man, wrote his well- 
known treatise on equity pleadings, and soon after 
his call to the bar he attained to a considerable prac- 
tice in chancery. He was solicitor-general — Scott, 
afterward Lord Eldon, being attorney-general — 
during the stormy years which followed the French 
revolution. It tnust have been a relief when, after 
conducting far too many prosecutions for sedition 
and libel, he was lifted into the more serene atmos- 
phere of the judicial world. He went over to Ireland 
as chancellor in the year 1802; and there appeare to 
have been no outcry against the appointment of an 
i.nglishman to the Irish chancellorship, as there cer- 
tainly would be were such an appointment attempted 
at present. The indirect, yet powerful, influence of the 
legislative union still for many years subsisted; and 
during the four years of Lord Redesdale’s chancellor- 
ship, the Irish bar were content to acknowledge his 





He tried to expedite business, and to simplify 
the practice of the court of chancery.” 


His reign in chancery almost coincided in point of 
time with that of Lord Eldon in England;,and he 
may perhaps be described as a small-print edition of 
Eldon. Politically they were alike; yet Lord Man- 
ners, although of smaller intellectual caliber than his 
great cotemporary, appears to have excelled him in 
one very important particular. He was uniformly 
averse to delay; and he delivered his judgments very 
speedily; clearing off his list of causes in a most 
exemplary manner. Mr. O’Flanagan quotes several 
satirical and incisive passages from the writings of 
the brilliant R. L. Sheil, which are more or less 
unfavorable to the worthy chancellor; but Sheil was 
arhetorician by nature; and his lively descriptions, 
although destined to be read for many a long year, 
will always be read cum grano by the cautious student 
of cotemporary history. The next chancellor of Ire- 
land, Sir Anthony Hart, was also an English lawyer. 
His tiame appears in the equity reports of many a 
term, while Eldon presided at Lincoln’s Inn. In 
1827 there must have been “reasons of state,”’ at this 
distance of time unfathomable, for passing over 
Plunket, the foremost member of the Irish bar, and 
transporting Hart to Dublin, where he remained for 
about four years. His amiability, patience and 
impartiality made a deep impression on the practi- 
tioners in his court, and they seem to have sincerely 
regretted his departure in 1831. 

The next Irish chancellor was the famous W. C. 
Plunket, of whom we shall say but little. The bar of 
England or of Ireland never produced a more deserv- 
edly renowned advocate. The history of his life has 
been told more than once of late; and it has been very 
fully set forth in a biography recently published by 
his grandson, Mr. D. Plunket, who at an unusually 
early age has deservedly gained the distinction of a 
silk gown, and the still higher honor of a seat in par- 
liament as one of the representatives for the Univer- 
sity of Dublin. 

Plunket, as all the world knows, began life as a 
flaming nationalist, and as such he consistently and 
resolutely opposed the legislative union. Many of 
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his countrymen have, however, never forgiven his 

memory for a display of energy in prosecuting some 

of his former friends, whose patriotism outran all 
pounds of discretion. But it is admittedly hard to 

convince the public that an advocate, having taken a 
brief, whether from the crown or from a prisoner, is 
bound to use his best exertions for his client. In later 
years, Lord Plunket, who had a numerous family, 
happened to find ready to his hand extraordinary and 
unexampled methods of providing for them at the 
public expense. Mr. O’Flanagan quotes (vol. II, p. 
§63) a list of these emoluments enjoyed by Lord Chan- 
cellor Plunket and his sons and dependents, amount- 
ing to nearly 28,0001. per annum. Probably there are 
several inaccuracies in this remarkable catalogue; but, 
making due allowance for errors, there can be little 
doubt that Plunket and his family drew greater reve- 
nues from the public than any domestic. group in 
modern days. It is fair, however, to add that several 
other legal and political men of renown might have 
been equally ready to have availed themselves of 
opportunities of enrichment, if such had offered. 
Piunket was in no way remarkable as a judge. His 
fame, which will not quickly be obscured, rests upon 
his manly, eloquent and spirit-stirring utterances in 
parliament and at the bar, and it is very questionable 
whether this empire ever produced a man who sur- 
passed Plunket as an orator. 

The work before us does not carry down toa later 
date the history of the Irish chancellorship. Lord 
Campbell himself succeeded Plunket, his tenure of 
office being limited to a few days. Then came the 
learned Sugden, who for several years enlightened 
the domain of equity jurisprudence in a manner 
familiar to those who have read the reports of Drury 
and Warren. Then followed a very long tenure of 
office by Sir M. Brady, a very just, accurate and pains- 
taking, if not a brilliant, chancellor. Later changes 
have occurred, of which there is no need to speak, 
further than to note that this great office is now 
worthily filled by one who combines the character of 
the upright judge with that of the accomplished 
orator. The warmest friend of Lreland cannot utter a 
more fitting prayer than this—that her destinies may 
henceforth be guided by the hand of men possessed of 
moral qualities and mental -endowments like those 
exhibited by Lord Chancellor O’ Hagan. 
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CURRENT TOPICS. 

The legislature of Illinois has fixed the salaries of 
the judges of the supreme court of that state at 35,000 
perannum. This sum is certainly no very adequate 
compensation for the ability required and the amount 
of labor to be performed, but it is a considerable 
improvement over the legislation of many of the states 
on the subject. 


Benjamin Vaughan Abbott and Victor C. Barringer, 
two of the commissioners selected to revise the stat- 
utes of the United States, have addressed a letter to 
the chairman of the committees of the two houses of 
congress on that subject, giving a history of the prog- 
ress of the work. They are desirous to obtain the 
decision of congress as to the time of the completion 





of the work. If the time designated in the act of May 
4, 1870 (three years), is to be adhered to, they advise the 
increase of the commission to five instead of three, as 
at present. 


The high court of impeachment, which has been for 
some time sitting for the trial of Governor Holden, of 
North Carolina, ended its labors and the governor's 
tenure of office on the 22d ult. Conviction was voted 
on six of the eight charges, namely: instigating the 
unlawful seizure and imprisonment of citizens; 1efus- 
ing to obey the writs of habeas corpus issued by the 
chief justice, and drawing moneys from the public 
treasury for unlawful purposes. Mr. Holden claims 
that seven of the senators voting for his impeachment, 
and without whose votes the requisite two-thirds could 
not have been obtained, were disqualified under the 
fourteenth amendment, and he therefore proposes to 
test the matter before the United States supreme 
court. 


In the case of Green v. Halway, 101 Mass., the supreme 
judicial court of Massachusetts re-affirms its former 
decision that the provision of the United States stamp 
act, that unstamped instruments shall not be admitted 
or used as evidence in any court, applies only to United 
States courts. It also decides that the provisions which 
declare that unstamped instruments shall be deemed 
invalid and of no effect do not render instruments, not 
duly stamped, absolutely void without proof that the 
stamp was omitted with intert to defraud the revenue. 
This is certainly a very just and equitable construction 
of the statute; and, although opposed to the decisions 
in some of the states, will ultimately be adopted as the 
correct one. 


Notwithstanding the fact that the present court of 
appeals has been in almost continuous session since 
its organization, it has been unable to keep pace with 
the vast number of cases presented to it for determi- 
nation. This fact has led to the introduction into the 
legislature of a resolution providing for the amend- 
ment of the constitution, so as to authorize that court 
to order any causes, not exceeding five hundred in 
number, pending therein, to be heard and determined 
by the commission of appeals, and empowering the 
legislature to extend the service of the commission for 
a period not exceeding one year. Unless some means 
be adopted for a more expeditious disposition of cases, 
it may become necessary to make the commission a 
perpetual adjunct of the court. 


The correspondent of the Springfield Republican, 
writing from New York, says that a movement is on 
foot, among some of the prominent lawyers of that 
city, to ‘*‘depose’’ Judge Blatchford, of the United 
States district court. The modus operandi is, to have 
the southern district, except the city of New York, 
annexed to the eastern district, but exactly how this is 
to result in the ouster of Judge Blatchford the afore- 
said correspondent saith not. The ground of the crusade 
against Judge B. is, that his treatment of lawyers prac- 
ticing in his court is *‘ insufferable,”’ and “‘ many of these 
gentlemen of refinement, courtesy and culture have 
resolved to endure it no longer, if relief is possible.” 
The story should be taken cum gruno sulis. 
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The English nation has been considerably exercised 
over the result of a trial that has recently taken place 
in London, and in which was exemplified the folly of 
that ancient doctrine that a wife is not answerable for 
any felony committed in presence of her husband, 
except treason and murder. The facts were briefly 
these: A Mr. Torpey induced a jeweler to bring a 
case of diamonds to his house for the inspection of his 
wife, with a view, as he pretended, to making a pur- 
chase. While the husband engaged the attention of 
the shopman, Mrs. Torpey applied to the nostrils of 
that individual some anesthetic, which soon reduced 
him to a state of somnolence, and Torpey, male and 
female, absconded with the jewels. The husband, 
with the diamonds, reached the continent in safety, 
but Mrs. Torpey was seized, indicted, tried, and 
acquitted, on the ground that the law presumed her 
part in the plot to have been enacted in matrimonial 
subjection to the will of her lord. All the facts in the 
case went to rebut this fiction of the law, as it clearly 
appeared that she was the chief conspirator and actor, 
but the fiction was triumphant nevertheless. Black- 
stone declares that this doctrine about the immunity 
of a wife “is at least a thousand years old in this king- 
dom, being to be found among the laws of King Ina, 
the West Saxon.” It occurs to us that it has outlived 
its usefulness, and that a rule should be adopted more 
in accordance with the altered condition of the matri- 
monial relation, and the actual status of society. 


RE eee 
COURT OF APPEALS ABSTRACT. 
JANUARY AND FesruaArRyY Dectstons, 1871. 
AGENCY. See Principal and Agent. 

See Larceny. 


EVIDENCE. 

1. Presumption of non-indebtedness from act of claimant. — 
An application for a loan of money is inconsistent with 
the idea that the person applied to is at the time indebted 
in a much larger sum to the applicant, and raises the pre- 
sumption that such debt does not exist, and the fact that 
the loan was not made does not destroy the presumption. 
Rich dv. Rich d. Gpinion by Church, C. J. 

2. But the ruling of the court below, that such applica- 
tion “in connection with the other evidence” does not 
raise such presumption, will not be interfered with by 
this court. Ib. 


See Larceny, 2; Principal and Agent, 3. 


CRIMINAL LAW. 





EXECUTORS AND ADMINISTRATORS. 

1. Liability for debts of estate: effect of power to sell real 
estate. —Executors and administrators conforming to the 
statute, and giving the prescribed notice, may proceed in 
the disposition and distribution of assets of the estate, 
as if no claim other than those presented to them existed. 
But creditors who may have omitted to present their 
claims within the six months are protected from loss by 
the remedy given against legatees, devisees, etc. Erwin 
v. Loper, exr., etc. Opinion by Allen, J. 

2. Real estate devised by a will, which also gives to the 
executors a power to sell said estate, is not devised to the 
executors, but the title is vested in the devisees, subject 
to be divested by the exercise of the power of sale con- 
ferred by the will. Ib. 

INNKEEPERS. 

1. Liability to guest for loss of watch.— By the common 

law hotel keepers were absolute insurers of the property 





of their guests. And while the statute permits inp- 
keepers to relieve themselves from this strict liability, 
in respect to certain classes of property, upon compliance 
with prescribed conditions, this exemption is limited to 
the particular species of property named, and, being in 
derogation of the common law, cannot be extended by 
doubtful implication, so as to include property not fairly 
within the terms of the act. Ramaley v. Leland. Opinion 
by Allen, J. 

2. Hotel keepers are not liable for loss of money, jewels, 
or ornaments stolen from guests, where they, as directed 
by statute, provide a safe, etc., and post the required notice, 
But a watch is neither an or t nor a jewel. but an 
article of use, and, where the same is lost from the room of 
a guest, without his negligence, the proprietor of the hotel] 
is liable for its loss. Ib. 

INSURANCE. 

Construction of accident policy: meaning of public convey- 
ance.— The defendants by contract of insurance with plain- 
tiff’s intestate agreed to pay a sum named to her legal 
representatives in event of her death from personal injury, 
etc., when caused by any accident “ while traveling by pub- 
lic or private conveyances provided for the transportation 
of travelers,” etc. While making a journey and in passing 
on foot, by the usual way from a steamboat to a railway 
train running in connection with it, the intestate accident- 
ally fell, from which fall she sustained injuries whereof she 
died. Held, that the defendants were liable under the con- 
tract. That an injury received while necessarily walking 
in the actual prosecution of a journey, involving changes 
from one public conveyance to another, is received while 
traveling by public conveyance, as such walking is the 
actual and necessary accompaniment of such travel, 
Northrup, admr., v. Railway Assurance Co. Opinion by 
Grover, J. 





LARCENY. 

1. Taking with consent of owner's wife: right to cross-eram- 
ination. —The taking of personal property, although done 
with the consent of the wife of the owner, is larceny, when 
such taking is against the will of the owner, and with the 
intention wrongfully to deprive him of his property, and 
the prisoner knew at the time that the wife had no 
authority to give such consent. People y. Cole. Opinion by 
Grover, J. 

2. Where the cross-examination of a witness has been 
prevented by circumstances occurring without the fault of 
the party entitled thereto, the party may have the testi- 
mony given by such witness on direct examination stricken 
out. Tb. 

3. A witness for the people, after giving material testi- 
mony on direct examination, fainted away, and the prisoner 
was thereby deprived of an opportunity to cross-examine 
her. Held, that a refusal by the court to strike out her tes- 
timony, when requested by prisoner’s counsel so to do, was 
error. Ib. 


MASTER AND SERVANT. See Principal and Agent. 


MORTGAGE. 

Sale under, when valid.—The sale of mortgaged property 
for its full value, and the application of the proceeds to the 
payment of debts of the mortgagor to the amount of the 
proceeds, is not contrary to public policy, whether the mort- 
gagor is insolvent or not, where there is no agreement not 
to bid, or to purchase as low as possible, or none, in sub- 
stance, to repress or prevent competition. Bradley vy. King 
ley. Opinion by Peckham, J. 


NEGLIGENCE. 

1. Injury received while saving human life.— Negligence 
implies some act of commission or omission wrongful i» 
itself. An attempt to save human life, if from appea- 
ances one believes it can be done without serious injury 
to himself, is not negligence, although he believes he po 
sibly may fail and receive injury himself. Eckhart Vv. 
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Long Island Railroad. Opinion by Grover, J. (Allen and 
Folger, JJ., dissenting.) 

2. The law has so high a regard for human life that it 
will not impute negligence to an effort to preserve it, 
unless made under such circumstances as to constitute 
rashness in the judgment of prudent persons. Ib. 

8. The plaintiff’s intestate was killed while endeavoring 
to rescue a child who was upon the track in front of an 
approaching train on defendant’s road; held, that the 
exposure of the defendant for that purpose was not wrong- 
ful, and that the jury were warranted in finding him free 
from negligence. Ib. 

4, Facts constituting.— The plaintiff’s testator, while pas- 
sing from a train of defendants on which he had been a 
passenger, stepped aside from the track along which he 
was walking and which was safe, behind some cars stand- 
ing on a side track, to attend to a call of nature. While 
there an engine belonging to defendants backed against 
the car on the other side and pushed it along the track, 
whereby he was run over and killed. He was accustomed 
to travel upon defendant’s road, was familiar with the 
locality and the manner in which the defendant usually 
run its trains. The train in which he had arrived was 
not intended for passengers, but persons were allowed to 
ride in a caboose car upon the payment of fare Held, 
that the deceased was negligent, and that, while the com- 
pany were bound to furnish safe egress from their trains, 
they were not liable for an accident happening to one who 
abandoned the usual track for his own purpose and placed 
himself in a position of danger ; that the urgency of nature 
formed no excuse for the action of deceased. Van Schaick 
y. Hudson River Railroad Co. Opinion by Folger, J. 


PRACTICE. 


1. Waiver: appeal to court of appeals.—The defendants 
demurred to the complaint, the demurrer was overruled 
as being frivolous, and judgment given for plaintiffs. No 
appeal was taken from this judgment. Defendants then 
moved to be allowed to answer, which motion was granted 
and defendants given five days to serve answer. No answer 
was served, and judgment was taken by default, from 
which judgment defendants appealed to general term and 
then tothis court Held, that the defendants must, by ask- 
ing leave to answer, be held to have acquiesced in the 
judgment overruling their demurrer, and to have waived 
their right of appeal from the judgment on the demurrer, 
and that this appeal was but an appeal from a judg- 
ment for failure to answer. Wright v. Miller. Opinion by 
Folger, J. 

2. From such a judgment no appeal lies to this court. 
The remedy of the party is by motion in the court below, 
and the order made on such motion is, in some instances, 
reviewable in this court. Ib. 

3. Time to appedl.—The code has not changed the rule 
that the statutory time for bringing an appeal or writ of 
error cannot be enlarged by the court. Sherwood v. Pratt. 
Opinion by Rapallo, J. 

4. Venue of action affecting real estate ; what is such action. — 
An action brought to have the title to real estate adjudged 
to be in the plaintiff, on the ground that the deed convey- 
ing the title to defendant is a mortgage, and asking for a 
conveyance thereof to the plaintiff, and accounting by de- 
fendant, is an action for the recovery of an interest in real 
property and the determination of such interest. It is a 
local action, and must, under § 123 of code, be tried in the 
county where the real estate is situated. Bush v. Treadwell. 
Opinion by Church, C. J. 

5. Proceedings under statute of forcible entries not an action 
when order is not appealable. — Proceedings to obtain posses- 
sion of land forcibly entered upon, or withheld pursuant 
to the statute of forcible entries and detainers (2 R. 8S. 507), 
are not to be regarded as an action under § 11 of the code, 
but are, from their commencement to their conclusion, 
whether removed into the supreme court or not, special 
statutory proceedings provided for the redress of partic- 





ular wrongs. People ex rel. Cooper v. Field. Opinion by 
Grover, J. 

6. An order made in such proceedings is not appealable to 
the court of appeals under the second clause of § 11 of the. 
code. Ib. 

7. Where such order directs a new trial, it is not appeal- 
able under the third subdivision of § 12, for the reason that 
it is not final in the supreme court. Ib. 

8. Effect of delay as to defendant. — Whatever obstructions 
and hinderances may be interposed by defendant to the 
speedy trial or decision of an action, they do not forfeit 
the right to a regular and statutory notice of trial and hear- 
ing. Lodwick vy. Ford. Opinion by Allen, J. 

See Summary Proceedings and Statutes. 


PRINCIPAL AND AGENT. 


1. Agency, when terminated: evidence of.— An agency to 
transact business for an individual is terminated by the 
formation of a copartnership. Hoppock v. Moses, exr., etc. 
Opinion by Church, C. J. 

2. C. M., who was agent of the defendant’s testator indi- 
vidually, had purchased goods, from time to time, for such 
testator from plaintiffs, subsequently assumed to act as the 
agent of a firm of which said testator was a member, and 
purchased goods in their name. Held, that by reason of 
the purchase of the goods in the name of the firm the 
plaintiffs were bound to take notice of the termination of 
the agency of C. M.; that a new authorization was neces- 
sary to enable him to purchase property on the credit of the 
firm, and that he could not bind the defendants’ testator by 
virtue of his former agency. Ib. 

3. The declarations of one member of a firm are not evi- 
dence to prove a partnership against another member, nor 
can the deciarations of an individual agent of one member 
be used for that purpose against either. Ib. 

4. Liability of principal for act of agent in the commission of 
a trespass.— The principal in the commission of a trespass 
who puts others in motion is answerable for all the neces- 
sary and legal and natural consequences that ensue, such as 
might in the ordinary course of events follow, and he will 
be heid liable for all that is done by his agents in further- 
ance of the general design, or which legitimately and natu- 
rally result from the purpose of the agency. Frazer, admr., 
vy. Freeman. Opinion by Allen, J. 

5. But he is not liable for the malicious and willful act of 
the servant, done without his direction or assent. Ib. 

6. Where a homicide is committed willfully by a servant, 
while assisting a master in the commission of atrespass, and 
the same was not authorized by the master, or committed 
in furtherance of his plans and purposes, or was within 
the consequence of his acts in the necessary and ordinary 
course of events, the master is not liable. Ib. 

7. And in an action against the principal for death of 
plaintiff’s intestate, by act of agent while assisting princi- 
pal in the commission of a trespass, a refusal of the judge 
at the trial to charge the jury, that, if they believe the act 
of the agent to be with the premeditated design to effect 
the death of the person killed, the principal would not be 
liable for such act, is error. Ib. 

8. The law does not hold the master liable for the mali- 
cious act of the servant. Ib. 


RAILWAYS. See Statutes. 


SALE AND DELIVERY. 


1. What constitutes delivery of gold. —The delivery of gold 
upon a contract is analogous to paying money, and it is 
the duty of the party bound to deliver to place the gold 
in the actual possession and control of the party who is 
to receive it, or his agent. It cannot be effected by leaving 
the property where the deliveree may possibly obtain 
possession and control of it. Kinne vy. Ford. Opinion by 
Grover, J. 

2. The plaintiffs, in pursuance of an agreement to 
deliver $10,000 in gold to defendants, sent a check for that 
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amount. The bearer of the check put the same on a counter 
in defendant’s place of business, within reach of defend- 
ant’s agent, and, having spoken to such agent concerning 
it, immediately left. The agent was at the time hurriedly 
engaged in other matters, and did not hear what the mes- 
senger who left the check said, and knew nothing about its 
being left. Held, a sufficient delivery was not made, and 
that defendant was not liable for the purchase price of the 
gold. Ib. 
SHERIFFS. 

1. Acts of deputy, when official.— A deputy sheriff is enti- 
tled, in respect to liabilities incurred by the doing of an act 
in his official capacity, to the benefit of the short statute 
of limitations (Code, § 9, subdivision 1). He is a public 
officer, and comes under the general denomination of “a 
sheriff,” and can claim benefit of statutes regulating actions 
against sheriff. Cumming, ex'r, v. Brown. Opinion by 
Rapallo, J. 

2. The taking, by virtue of an attachment, by a deputy 
sheriff, of property supposed to belong to the debtor, and 
its sale under execution to satisfy the judgment in the 
action, are official acts, and the liability incurred to the 
true owner of the property is one incurred by the doing of 
an official act. Ib. 

STATUTE OF LIMITATIONS. 

Non-resident debtor.— Action was brought upon a draft 
which had been due more than seven years. Defendant 
pleaded statute of limitations. During all the time since 
the draft had been due defendant was a resident of Jersey 
City, but did business and spent the day-time, every day, in 
New York city. Held, that the plea could not be sustained, 
and that, at most, defendant could only claim that the time 
he passed in this state (about ten hours daily) should be 
allowed for the running of the statute. Bennett v. Cook. 
Opinion by Peckham, J. 

See Sheriff. 


STATUTE OF FRAUDS. 

1. Part performance of: verbal contract for sale of real 
estate. — Where a verbal agreement is made for the sale of 
real estate, payment of part.of the purchase-money does 
not take the case out of the statute of frauds. Cagger v. 
Lansing. Opinion by Grover, J. 

2. The placing of a deed conveying the land into the 
hands of a third person, to be given to the purchaser on 
payment of the purchase price, does not pass the title out 
of the vendor, nor can such a deed be considered a contract 
for the sale of the estate. Ib. 

3. A delivery in escrow of a valid subsisting contract for 
sale of real estate cannot bind a purchaser, although he 
verbally promises to fulfill its conditions, and until per- 
formance and acceptance by the purchaser he is at liberty 
to abandon the contract. Ib. 

4. Even taking possession of land under such a contract 
does not estop the purchaser from availing himself of the 
statute. Ib. 

STATUTES. 

1. Construction of : corporate aid to railways.— When, by 
statute, a special authority is delegated to particular per- 
sons, affecting the property of individuals, it must be strictly 
pursued, and appear to be so on the face of the proceedings. 
People ex rel. Averill y. Adirondack Co. Opinion by Allen, J. 

2. Application was made to the county judge of St. 
Lawrence county, under chap. 907 of laws of 1869, for an 
order appointing commissioners, and authorizing the 
issuing of bonds of the city of Ogdensburg in aid of the 
Adirondack company. The object of these bonds was to 
enable said company to complete its road through the 
county of St. Lawrence. The company was organized in 
1853, and was, by chap. 250 of the laws of 1865, authorized 
to amend its articles so as to enable it to extend its road 
through the county of St. Lawrence, but it had never 
done any thing under that act. Held, that the company, 


not having availed itself of the permission given in 1865, 





had not the power to accomplish the work contemplated 
by the applicants, and was not competent to accept the aid 
intended, and that the order of the county judge, appoint- 
ing commissioners and authorizing the issue of bonds for 
the stock of said company, was unauthorized by the appli- 
cation. Ib. 

SUMMARY PROCEEDINGS. 

When judgment of general term final. —The judgment of 
the genera! term, in cases of summary proceedings, under 
§ 47, tit. 10, chap. 8, part 3, R. 8S. (2 R. 8. 516), as amended by 
the laws of 1868 (chap. 828, § 5), is final, unless an appeal 
therefrom is allowed by the general term. People ex rel. 
Sheridan vy. Andrews. Opinion by Rapallo, J. 


TAXATION. 

1. Of non-resident debtors: power of town assessors. —The 
law of 1851, chap. 371, making debts due by persons resid- 
ing in this state to non-residents of the United States 
taxable in the town where the debtor resides, and 
requiring any resident agent of non-residents to furnish, 
under oath, to the county treasurer of the county where 
the debtor resides, a statement of such debts, and that 
the county treasurer shall make and furnish, to the 
assessors of the town where the debtor resides, a copy of 
so much of the statement as refers to that town, does not 
deprive the town assessors of the right to assess the debt 
of a non-resident creditor, having an agent, even though 
the county treasurer may fail to furnish the statement 
required. People ex rel. Osgood v. Brownell. Opinion by 
Grover, J. ; 

2. The penalty incurred by the agent is not intended as a 
substitute for the tax imposed in the debt. Ib. 

3. The design of requiring the verified statement is to 
assist the assessors in arriving at a correct conclusion as to 
the amount of indebtedness, and not to limit their power 
to a mere entry upon the roll of the amount contained in 
the statement. Ib. 

TENANCY BY CURTESY. 

1. Estate required to support. — It is a general rule that, to 
support a tenancy by the curtesy, there must be an actual 
seizin of the wife. There are exceptions to this rule. Pos- 
session of lessee under lease reserving rent is an actual 
seizin, so as to entitle husband to estate in land by curtesy, 
though he has never received or demanded rent during life 
of wife. Wild, unoccupied lands may be constructively in 
wife’s possession. Recovery or ejectment has been held 
equivalent to actual entry, and where wife takes under 
deed, that actual entry is not necessary. Ferguson, ex’r, v. 
Tweedy. Opinion by Folger, J. 

2. But it is settled that if there be an outstanding estate 
for life, the husband cannot be the tenant by the curtesy of 
the wife’s estate in reversion or remainder, unless the 
particular estate be ended during the coverture. Ib. 


TRUSTS. 

1. Effect of breach by trustee. — A trust created by the con- 
veyance of land to the trustee, with power to sell the land 
and convert the subject-matter of the trust from real into 
personal property, is a valid trust. Abbot, ea’r, v. Olds. 
Opinion by Grover, J. 

2. The interest of a cestui que trust in the trust fund is a 
vested right, and neither the trustee nor his grantors, 
separately or collusively, can deprive the cestui que trust of 
such interest. And a breach of the trust by the trustee 
gives the grantor no right to revoke the same. Ib. 


WILLS. See Executors and Administrators, 2. 
WITNESS. See Larceny, 2. 





— - + 


The United States senate has confirmed Hon. Richard 
Crowley as U. 8. district attorney for the northern district 
of New York. 
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RATIFICATION OF A FORGERY. 
COURT OF EXCHEQUER. 
BROOKE v. HOOK. 


Promissory Note — Forgery — Ratification — Estoppel. 

Action on a joint and several promissory note for 20/., three months 
after date, purporting to bear the signatures of the defendant 
and J. 

The plaintiff had received the note from J.on the day of its date, 
and before the expiration of the three months he had an inter- 
view with the defendant, and showed him the note. The defend- 
ant denied that the signature was his, and said it must be a for- 
gery of J.’8; upon which the plaintiff said he should consult a 
lawyer with a view to proceeding criminally against J. The 
defendant said rather than that he would pay the money; and 
thereupon he signed the following paper: “‘ Memorandum, that I 
hold myself responsible for a bill dated Nov. 7, 1869, for 20/., bear- 
ing my signature and J.’s, of Mr. Brooke.— RicHaRD Hook.” 

Held, per Kelley, C. B., Channell and Pigott, BB., that the act of 
J.—i. e., the signing defendant’s name to the note, being illegal 
and void, was incapable of ratification; and, further, that the 
paper, taken together with the previous conversation, was not a 
ratification, but amounted, in effect, to a corrupt and illegal 
agreement by the defendant to admit that the signature was 
his own, in consideration that the plaintiff would not prosecute 
J. for forgery, and that it worked no estoppel precluding the 
defendant from showing at the trial that the signature was a 
forgery. 

Per Martin, B.: That the act of J. was not an act incapable of rati- 
fication, and that the memorandum was a ratification thereof; 
and, further, that the only question for the jury at the trial was 
whether the memorandum was the memorandum of the de- 
fendant. 


This was an action upon a promissory note tried before 
Martin, B., at the last Bristol assizes, in August, 1870. The 
note was dated the 7th November, 1869, whereby the de- 
fendant and one Richard Jones (his son-in-law) jointly 
and severally, three months after date, purported to 
promise to pay the plaintiff or his order 20l. for value 
received. 

The plea traversed the making of the note. The plain- 
tiff was called as a witness, and stated that in July, 1868, 
Richard Jones applied to him for a loan of 50l., and told 
him that the defendant Hook (who was his father-in- 
law) would join him ina note as surety; that a note was 
given to him purporting to be signed by the defendant 
aid Jones, which was renewed and partly paid off, and 
that upon the 7th November, 1869, there was 201. remain- 
ing due; that upon that day he received by post the note 
sued upon, and believed the signatures to be those of the 
defendant and Jones; that upon the 17th December, 1869, 
while the note was current, he saw the defendant and 
showed the note to him, and said that the note purported 
to be signed by him; that the defendant denied the sig- 
nature to be his; that he said that if so it must be a for- 
gery of Jones’, and that he would consult a lawyer with 
the view of taking criminal proceedings against him; 
that the defendant begged him not to do so, and said he 
would rather pay the money than that he should do so; 
that he then said he must have it in writing, and that if 
the defendant would sign a memorandum to that effect 
he would take it, and that he then signed a memorandum 
as follows: 

Memorandum— That I hold myself responsible for a bill, dated 
November 7, 1869, for 207. bearing my signature and Richard Jones’ 
in favor of Mr. Brooke. RicuarD Hook. 

December 17, 1869. 


That when he signed the document, he (plaintiff) under- 
stood the defendant denied the signature to be his; that 
he only knew the defendant from what Jones had said of 
him, and that he had no idea the note was a forgery until 
he saw the defendant. This was the plaintiff’s case; and 
the learned counsel for the defendant proposed to call the 
defendant to prove that the note was a forgery, and that 
his name was forged. The judge stated that, in his opin- 





ion, that was an immaterial circumstance, and that if the 
defendant signed the memorandum of the 17th December, 
the plaintiff was entitled to the verdict upon the issue 
joined, and that it was for the judge and not for the jury 
to determine what was the construction of that docu- 
ment. Thereupon the verdict was entered for the plain- 
tiff, and the judge stayed execution until the fourth day 
of the following term. A rule having been obtained for 
a new trial upon the grounds, first, that the verdict was 
against the evidence; and, secondly, that the judge mis- 
directed the jury in telling them that the only question 
for them was whether the memorandum of the 17th Decem- 
ber was signed by the defendant. 

Kingdon, Q. C., and R. D. Bennett, for the plaintiff, 
showed cause. The direction of the learned judge was 
right, for the memorandum of the 17th December ren- 
dered the defendant liable on the note, either (1) as 
amounting to a ratification, or (2) by way of estoppel. 
1. The memorandum was a ratification. Acts done with- 
out any precedent authority whatever from the principal 
may be afterward ratified by him. Broom’s Legal Max- 
ims (6th ed.) 867: Wilson v. Tumman, 6 M. & G. 236; Wil- 
kinson y. Stoney, 1 Jeb. & Symes, 509; Ashpitel v. Bryan, 
3B. & 8.474; 7L. 7. R. (N. 8.) 706; S.C. (in error), 5 B. & 8. 
723; 11L. T. R. (N. 8.) 221. It is not necessary that there 
should be any consideration for the ratification of an act. 
A man may ratify or adopt a felonious act. In Reg. vy. 
Woodward, 31 L. J. 91, M. C.; 5L. T. R. (N. 8.) 686, a wife, 
in the absence of her husband, and without his knowl- 
edge, received stolen goods, and paid money on account 
of them. The thief and husband afterward met. The 
latter then learnt that the goods were stolen, and he 
agreed on the price which he was to pay for them, and 
paid the balance to the thief; and it was held that the hus- 
band might be convicted of receiving the goods, knowing 
them to have been stolen. Wilde, B., said: “The wife’s 
act was capable of being ratified by the prisoner.” [Chan- 
nell, B.; There the act of receiving by the wife was incom- 
plete, and there was no complete receipts of the goods 
until the husband and the thief met. That is the ground 
on which Erle, C. J., bases his judgment. If a man 
received goods innocently, and afterward retained them 
with a guilty knowledge, he could not be convicted. Kelly, 
C. B.: There the ratification remains a criminal act.] 
A man may also become a trespasser by relation back. 
Bird v. Brown, 4 Ex. 786, shows the extent to which the 
doctrine of ratification is carried. Rolfe, B., there says: 
“But the authorities go much further, and show that in 
some cases where an act which, if unauthorized, would 
amount to atrespass, has been done in the name and on 
behalf of another, but without previous authority, the 
subsequent ratification may enable the party on whose 
behalf the act was done to take advantage of it, and to 
treat it as having been done by his direction. But this 
doctrine must be taken with the qualification that the 
fact of ratification must take place at a time, and under 
circumstances, when the ratifying party might himself 
have lawfully done the act which he ratifies.”” Slight cir- 
cumstances will suffice to raise a presumption of ratifica~ 
tion. Story on Agency, sec. 253. The learned counsel for 
the defendant contended at the trial that the question of 
ratification was not for the court, but for the jury. But 
the jury cannot be asked to construe a written instru- 
ment. If, however, the surrounding circumstances are 
to be taken into consideration, the court may look at 
them now. Heffield v. Meadows, L. R. 4 C. P. 595; 20 L. T. R. 
(N. 8.) 746, was a case on the construction of a written 
guarantee. The judge at the trial left nothing to the jury, 
but directed a verdict for the plaintiff; and arule having 
been obtained to enter a verdict for the defendant, the 
court said that it was proper to look at what took place at 
the interviews between the parties and at the surround- 
ing circumstances, in order to determine the scope and 
object of the intended guarantee. 2. Also, the memoran- 
dum of the 17th December operated by way of estoppel. 
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drawee of a bill, by accepting it, admits the signature 
capacity of the drawer, and cannot, after thus giving 
bill currency, be admitted to prove that the drawer’s 
signature was forged. Byles on Bills (10th ed.), 199. And 
in a case there cited (p. 200), Leach v. Buchanan, 4 Esp. 226, 
it was held that if a party ona bill on being asked if it 
was his own handwriting answered that it was, and 
would be duly paid, he could not afterward set up a de- 
fense of forgery of his name, for he had accredited the 
bill, and induced another to take it. Here currency was 
given to the note, for it was payable to the plaintiff or 
order. I submit that the position of the plaintiff was 
altered by the act of the defendant in signing the memo- 
randum, because he might have negotiated the instru- 
ment, even although he did not actually do so. If he was 
thereby induced to keep the note, it may be said that 
his position was altered. With regard to taking crimi- 
nal proceedings against Jones, his position was altered. 
(Kelly, C. B., Ido not see how; he may still take criminal 
proceeding.] If the effect is that he hesitates to take 
criminal proceedings, his position is altered. 

Lopes, Q. C., and A. Poole, for the defendant. I do not 
dispute the abstract propositions as to ratification laid 
down by my learned friends. But they do not apply here. 
This note was given by Jones to the plaintiff as a note 
bearing the genuine signature of the defendant; but it is 
essential to ratification that the relationship of principal 
and agent should subsist between the parties. The au- 
thorities are clear upon this point. “A ratification can 
only be effectual between the parties when the act is 
done by the agent avowedly for or on account of the prin- 
cipal, and not when it is done for or on account of the 
agent himself, or of some third person.”’ Story on Agency, 
sec. 251 a. 

The proposition extracted by my learned friend from 
Wilson vy. Tumman does not apply, because itis an essen- 
tial part of that proposition that the act upon which the 
ratification operates must be done by a person “not 
assuming to act for himself, but for such other person.” 
Saunderson vy. Griffiths, 5 B. & C. 909, was an action by A., 
his wife, and B., on an agreement made by an agent for 
A.’s wife and B. only. Holroyd, J., said: “It was argued 
that A. at a subsequent time assented to the agreement, 
and that such subsequent assent made it his agreement 
ab initio. There might have been some weight in that 
argument, if the agent at the time when he made the 
agreement had professed to have authority to act for the 
husband, because then the subsequent ratification would 
have been a recognition of the authority which the agent 
assumed to have when he made the agreement. But here 
the husband never previously authorized the agent to 
make the agreement on his behalf, nor is he named asa 
party for whom the latter professed to act.’’ My case is 
that Jones, when he gave the note, was not acting or 
assuming to act for the defendant. Routh v. Thompson, 
13 East, 274; Hagedorn vy. Oliverson, 2 M. & 8. 485, are au- 
thorities on this point. [Martin, B.: Would it have been 
the same if the note had purported to be signed by the 
defendant only?] I think that would make no differ- 
ence. Again, a man cannot ratify a felonious act or a 
void act, and “this principle is applied with far more 
justice and propriety to cases of contracts and acts which 
are illegal, or immoral, as against public policy; for in 
such cases the original contracts or acts, being void, ought 
not to be allowed to acquire any validity from their being 
subsequently confirmed, since the same noxious qualities 
adhere to the ratification as existed in the original trans- 
action.” Story on Agency, sec. 241. The act here which is 
alleged to have been ratified was the making a forged 
note —an act, in itself, illegal and void. As tothe second 
point of estoppel. The doctrine of estoppel in pais is laid 
down by Lord Denman, in Pickard vy. Sear, 6 Ad. & E. 469, 
as follows: “The rule of law is clear, that where one by 
his words or conduct willfully causes another to believe 
the existence of a certain state of things, and induces him 
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to act on that belief, so as to alter his own previous posi. 
tion, the former is concluded from averring against the 
latter a different state of things as existing at the same 
time.” Here the position of the parties has not been 
altered, and my friend's contention on this point fails, 
The plaintiff can still take either civil proceedings or 
criminal proceedings against Jones. Moreover, there 
was no representation by the defendant that the note was 
his; on the contrary, he said it was a forgery. This case, 
therefore, differs from Leach v. Buchanan, where the per. 
son whose name was forged as acceptor on a bill stated that 
the handwriting was his own, and thereby, during its cur- 
rency, induced a third person to take it. See Heane y, 
Rogers, 9 B. & C. 586. It should have been left to the jury to 
say quo animo the memorandum was made, whether it was 
intended as a ratification or as a guarantee. [Pigott, B. 
The intention cannot alter the true construction of a docu- 
ment ; the surrounding circumstances may.] The jury 
should have been directed to take into consideration all 
the circumstances. Wilkinson v. Stoney, 1 Jebb & Symes, 
509. [Martin, B. Ifa man writes a document purporting to 
be complete, the only question for the jury is whether he 
signed it.] Cur. adv. vult. 

January 27.— The following judgments were delivered : 

The judgment of Kelly, C. B., Channell and Pigott, B. B., 
by Kelly, C. B. (after stating the facts): Upon this eyi- 
dence it has been contended, on behalf of the plaintiff, 
that this paper was a ratification of the making of the 
note by the defendant; and upon the principle omnis 
ratihabitio retrotrahitur et mandato priori cquiparatur, the 
jury were directed to find that the note was the note of 
the defendant, and that the plaintiff was entitled to the 
verdict. Iam of opinion that this verdict cannot be sus- 
tained, and that the learned judge should have directed 
a verdict for the defendant, or at least have left a ques 
tion to the jury as to the real meaning and effect of the 
memorandum and the conversation taken together. And 
this, first, upon the ground that this was no ratification 
at all, but an agreement upon the part of the defendant 
to treat the note as his own, and to become liable upon it, 
in consideration that the plaintiff would forbear to pros- 
ecute his son-in-law, Jones; and that this agreement is 
against public policy, and void, as founded upon an ille- 
gal consideration. And, secondly, the paper in question 
is no ratification, inasmuch as the act done — that is, the 
signature to the note—is illegal and void ; and that 
although a voidable act may be ratified by matter subse- 
quent, it is otherwise when an act is originally and in its 
inception void. Many cases were cited to show that where 
one sued upon a bill or note has declared or admitted that 
the signature is his own, and has thereby altered the con- 
dition of the holder to whom the declaration or admis- 
sion has been made, he is estopped from denying his 
signature upon an issue joined in an action upon the 
instrument. But here there was no such declaration and 
no such admission. On the contrary, the defendant dis- 
tinctly declared and protested that his alleged signature 
was a forgery; and although in the paper signed by the 
defendant, he describes the bill as bearing his own signa- 
ture and Jones’, I am of opinion that the true effect of 
the paper, taken together with the previous conversation, 
is that the defendant declares to the plaintiff: “If you 
will forbear to prosecute Jones for the forgery of my sig- 
nature, I admit, and will be bound by the admission, that 
the signature is mine.” This, therefore, was not a state- 
ment to the plaintiff that the signature was his, and 
which, being believed by the plaintiff, induced him to 
take the note, or in any way alter his condition; but, on 
the contrary, it amounted to the corrupt and illegal con- 
tract before mentioned, and worked no estoppel preclud- 
ing the defendant from showing the truth, which was 
that the signature was a forgery, and that the note was 
not his note. In all the cases cited for the plaintiff, the 


act ratified was an act pretended to have been done for or 
under the authority of the party sought to be charged; 








S&eeceun 








evi- 
tiff, 
the 
mnix 
the 
e of 
the 
sus- 
cted 
ues 
the 
And 
tion 
dant 
n it, 
TOs- 
it is 
ille- 
ition 
_ the 
that 
ibse- 
n its 
here 
that 
con- 
mis- 
- his 
the 
and 
dis- 
ture 
' the 
gna- 
t of 
tion, 
you 
’ sig- 
that 
tate- 
and 
n to 
; on 
con- 
‘lud- 
was 
was 
. the 
or or 
zed ; 





THE ALBANY LAW JOURNAL. 257 














and such would have been the case here, if Jones had pre- 
tended to have had the authority of the defendant to put 
his name to the note, and that he had signed the note for 
the defendant accordingly, and had thus induced the plain- 
tiff to take it. In that case, although there had been no 
previous authority, it would have been competent to the 
defendant to ratify the act, and the maxim before men- 
tioned would have applied. But here Jones had forged the 
name of the defendant to the note, and pretended that the 
signature was the defendant’s signature; and there is no 
instance to be found in the books of such an act being 
held to have been ratified by a subsequent recognition or 
statement. Again, in the cases cited, the act done, though 
unauthorized at the time, was a civil act, and capable of 
being made good by a subsequent recognition or declara- 
tion, but no authority is to be found that an act which is 
itself a criminal offense is capable of ratification. The 
decision at nisi prius of Crompton, J., referred to in argu- 
ment, is inapplicable, it being uncertain whether the plain- 
tiff in that case knew that the alleged signature of the 
defendant was forged, and there being no illegal contract 
in that case to forbear to prosecute. The same observation 
may be made upon the case from Ireland, cited upon the 
authority of Burton, J. I am, therefore, of opinion that 
the rule must be made absolute for a new trial, and that 
upon this evidence the jury ought to have been directed 
to find a verdict for the defendant, or, at all events (which 
is enough for the purposes of this rule), that if any question 
should have been left to the jury, it ought to have been 
whether the paper and the conversation taken together did 
not amount to the illegal agreement above mentioned. My 
brother Channell and my brother Pigott concur in this 
judgment. 

Martin, B. (after stating the facts as above), proceeded: 
The rule for a new trial in this case was obtained upon the 
following grounds: First, that the verdict was against 
the evidence, and, secondly, for misdirection, viz. : that the 
judge misdirected the jury in telling them that the only 
question for them was whether the memorandum of the 
Iith December was signed by the defendant. The statement 
as to my direction is substantially correct, and, if I was 
wrong in holding that the signing and making by the 
defendant of the memorandum of the 17th December enti- 
tled the plaintiff to the verdict upon the issue joined, the 
defendant is entitled to have the rule made absolute, and to 
have a new trial. In the argument I asked the learned 
counsel for the defendant what he deemed to be the proper 
direction to the jury, and he stated it ought to have been as 
follows: “ That having regard to what took place, and the 
circumstances under which the memorandum was given, 
the jury ought to have been asked whether the defendant 
intended to ratify and confirm what had been done by Jones 
in forging his name, or whether he intended to guarantee 
the payment of the note.’’ Now, I am of opinion that I 
could not lawfully have submitted this question to the jury. 
In the first place, I am of opinion that when the defendant 
signed a memorandum professing to be an entire and com- 
plete writing evidencing a transaction, the true construction 
of that document, and not his intention other than shown 
by the writing, is the true test ; and further, that it is a mat- 
ter of law for the judge to construe the document, and its 
construction was not a matter to be submitted to the 
jury. 

A case was cited from an Irish report (Wilkinson v. Stoney, 
lJebb & Symes, 509), that under the circumstances in that 
case there was a question for the jury. I have no doubt 
that that case was rightly decided, but there the writing 
was a letter, and there were other facts bearing upon the 
transaction ; but the present was the case of a single writing 
made for the purpose of evidencing a transaction, and I 
entertain no doubt that such a writing is to be construed 
by the judge and not by the jury. If it were not so, there 
would be no certainty in the law. And, in the second place, 





Iam of opinion that there was no evidence that the docu- 
ment was a guaranty, or intended to be a guaranty, but the 
evidence was merely that the defendant was responsible 
upon the note. I am, therefore, of opinion that I should 
have acted erroneously if I had submitted the above ques- 
tion to the jury, and I remain of opinion, that, under the 
circumstances of this case, the only question for the jury 
was, whether the memorandum of the 17th December was 
the memorandum of the defendant, and that my ruling was 
right, that, if it were, it was a ratification of the contract 
made in the name of the defendant, and binding upon him, 
upon the legal principle that “* Omnis ratihabitio retrotrahitur 
et mandato cequiparatur.” Co. Litt. 07a. I apprehend that 
the circumstance of Jones being a party to the note is 
immaterial, and that the question is the same as if the note 
was several, and the defendant’s name alone on it; and, in 
my view of the case, the facts may be taken to be that upon 
the morning of the 17th December the defendant was not 
liable upon the note, because his signature was forged, that 
the plaintiff took and held the note, believing that the signa- 
ture was a genuine one, and that the contract to pay was the 
contract of the defendant, and that the defendant, upon 
the statement that a lawyer would be consulted as to the 
criminal responsibility of Jones, signed the do it of the 
lith December. In my opinion, this was a ratification 
within the meaning of the above maxim, and rendered the 
defendant liable to pay the note. A ratification is the act 
of giving sanction and validity to something done by 
another. * 

Jones, purporting to utter an obligatory and bind- 
ing security, had given to the plaintiff the note bearing the 
defendant’s name, and the defendant, by the writing signed 
by him, declared that “he held himself responsible upon 
it—it bearing his signature ;” and, if that was not giving 
sanction and validity to the act of Jones in delivering the 
note, so signed, to the plaintiff, I am at a loss to know what 
a sanction or ratification is. To say it is not, seems to mea 
plain misconstruction of a written document —the denial 
of a self-evident proposition. Suppose nothing had been 
said as to criminal proceedings against Jones, and that the 
defendant, upon being shown the note bythe plaintiff, had 
merely said “the writing is not mine, but I am responsible 
for it,” can any one doubt that the maxim would have 
applied, and that the defendant would have ratified the 
transaction? It is so stated by Burton, J., in the case of 
Wilkinson v. Stoney before cited, and he was one of the 
most eminent of modern lawyers. Then does the circum- 
stance that the plaintiff said that he would consult a lawyer 
in regard to criminal proceedings against Jones make any 
difference? Ithink not. A ratification of a contract is not 
a contract; it is an adoption of a contract previously made 
in the name of the ratifying party. The contract, if a simple 
contract, must have been made upon valuable considera- 
tion; if it were not, the adoption or ratifi¢ation of it would 
be of no avail. This is the true meaning of the sections 
cited by Mr. Lopez from Story on Agency (secs. 240-242). If 
a contract be void upon the ground of its being, of itself 
and in its own nature, illegal and void, no ratification of it 
by the party in whose name it was made by another will 
render it a valid contract; but if a contract be void upon 
the ground that the party who made it in the name of 
another had no authority to make it, this is the very thing 
which the ratification cures, and to which the maxim applies 
that, ‘‘Omnis ratihabitio retrotrahitur et mandato priori 
@quiparatur.” No words can be more expressive ; the ratifi- 
cation is dragged back, as it were, and made equal or equi- 
pollent to a priorcommand. A ratification is not a con- 
tract, and requires no consideration. It was so said by 
Burton, J., in the cases referred to. It may be and is that a 
contract, that, in consideration that the holder of a prom- 
issory note would not prosecute a man for the felony of 
forging a name to the note, the defendant would pay the 
note, or guarantee the payment of it, would be illegal and 
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void ; but there was no evidence of such a contract, even in 
words, in the present case, and if there were, there would 
be a legal principle to prevent its operation, for the written 
memorandum was made and signed for the purpose of evi- 
dencing the transaction ; and there is not a word of contract 
in it, either on behalf of the plaintiff, or, indeed, of the 
defendant, It is what it was intended to be, a ratification 
or adoption by the defendant of the signature and contract 
made in his name, it may have been by a forger, or it may 
have been under circumstances which would not have justi- 
fied a conviction for that offense—for the purpose of my 
judgment I assume it was a forgery, for which Jones might 
have been convicted. The case of Wilson v. Tumman, 6 M. 
& G. 236, was cited on both sides. It is a case of great 
authority, and is a considered judgment. It is there laid 
down that an act done for another by a person not assuming 
to act for himself, but for such other person, though without 
any precedent authority whatever, becomes the act of the 
principal, if subsequently ratified by him. In such case the 
principal is bound by the act, whether it be for his detri- 
ment or advantage, and whether it be founded on a tort or 
a contract, to the same extent, and with all the same conse- 
quences, which follow from the same act done by his pre- 
vious authority. Several other cases were cited to the same 
effect, but there is no doubt about it. Tindal, C. J., lays it 
down as the known and well-established rule of law, and, as 
it seems to me, it is conclusive in favor of the plaintiff in 
the present case. But it was said that a forged signature 
cannot be ratified. No authority was cited for this, and I 
believe none can be found. In one sense, perhaps, a forgery 
cannot be ratified or condoned as regards the forger, but 
there is no authority whatever to distinguish the ratification 
of a parol contract and of a written one made by one person 
in the name of another without authority. Tindal, C. J.’s 
expression is, “made without any precedent authority 
whatever,” which would clearly include a forged docu- 
ment. 

There is, in Mr. Broom’s Treatise on Legal Maxims (5th ed. 

37) acomment upon the maxim, and also in Justice Story’s 
book on Agency (beginning at section 239), and in neither of 
these treatises is one word to be found drawing any distinc- 
tion between the ratification of a written contract, which 
was, in its inception, a forgery, and one which was not of 
that character. The foundation of ratification of contracts 
is throughout deemed to be that the contract originally 
purported to be by and in the name of the person ratifying. 
But there is authority to the contrary. In the before-cited 
case of Wilkinson v. Stoney, Burton, J., clearly shows that he 
thought a forged acceptance of a bill could be ratified ; and 
in Ashpitel vy. Bryan, 3 B. & 8.4; 22 L. J. 91, Q. B.; 7 L. T. 
R. (N. 8.) 706, the late Crompton, J., stated that a cause had 
been tried before him where a father was sued upon his 
acceptance forged by his son. The party who held the bill 
went to the father and said: “We shall proceed against 
your son ; is this your acceptance ?” and the father said, “ It 
s,” and upon this evidence he thought the rule as to estop- 
pel, in Freeman vy. Cooke, 2 Ex. 654, applied, and that the 
father was liable. He says that a bill of exceptions was ten- 
dered to his ruling by a very learned person, but after 
consideration it was abandoned. He goes on to say that he 
was not sure whether the party had knowledge that it was 
not the acceptance of the father, but he says that, in his 
opinion, that was immaterial, and that the person making 
the statement must be considered as saying: “* The instru- 
ment may be treated as if accepted by me.” This case seems 
to me to be identical with the present, and with me no 
higher authority exists than the judicial opinion of Cromp- 
ton, J. He put this case on the ground of estoppel. Ithink 
the doctrine of ratification the more applicable ; but whether 
such a document as that of the 17th December operates by 
way of estoppel or by that of ratification, in my opinion it 
rendered the defendant liable. In my opinion, my rule at 
nisi prius was right, and the rule ought to be discharged. 

Rule absolute. — 24 Law Times Report, 34 





° BOOK NOTES. 


The Hon. O. L. Barbour has in preparation a new 
edition of his “Chancery Practice.” This work has 
been out of print for some time, and copies have sold ag 
high as twenty-five dollars.——Mr. William Wait is at 
present engaged upon three new works: the first supple. 
ment to his Digest, an annotated code, and a work on 
practice. The code will probably be put to press shortly 
after the adjournment of the legislature. We under. 
stand that he contemplates preparing a work on “ Actions 
and Defenses.’’—— Messrs. Robert Clark & Co., Cincin-. 
nati, have in preparation an American edition of 
Saunders’ Law of “Negligence,” with notes by 8. R. 
Matthews. The same firm will shortly issue “Fisher's 
Patent Reports,” containing the cases decided in the 
United States supreme and circuit courts since 1850, 
The price will be $15 per volume for two or more 
volumes, and the edition will be limited. —— Messrs. H. 0, 
Houghton & Co., Boston, announce “ Leading Cases upon 
the Law of Fire Insurance, by Edmund H. Bennett and 
Melville M. Bigelow. The same firm has just issued a 
volume of reports by Mr. Bigelow, containing all the 
American life and accident insurance cases decided in 
the United States down to November, 1870, a most valua- 
ble book. —— We are glad to learn that the Hon. Edmund 
H. Bennett, of the Harvard law school, will hereafter act 
as editor of the late Mr. Justice Story’s works. —— Messrs, 
Lee & Shepard, Boston, have nearly ready “Curiosities of 
the Law Reporters,” by F. F. Heard, of the Suffolk Bar, 
a work to which we look forward with much inter- 
est. — A new edition of Stephens on Pleading, with notes 
by Prof. 8. L. Tyler of the Columbia Law College, will 
shortly be issued by W. H. & O. H. Morrison, Washing- 
ton.——G. P. Putnam & Sons have in preparation “The 
Humorous Phases of the Law,” by [Irving Browne, of the 
Troy Bar. 

—— pe 
BOOK NOTICES. 

A Treatise on the Statutes of Elizabeth against Fraudulent 
Conveyances; the Bills of Sale Registration acts, and 
the Law of Voluntary Disposition of apogee ye 
pendently of the Statutes. By Henry W. May, B. 
etc. London: Stevens.& Haynes, 1871. Octavo, pp. ae 


The statutes of Elizabeth against fraudulent convey- 
ances are the 14 Eliz. c. 5, which relates to creditors, and 
provides, in substance, that all conveyances of property, 
real or personal, made with intent to defraud creditors, 
shall, as to such creditors, be null and void; and the 27 
Eliz. c. 4, which was intended to protect purchasers, and 
declares void, as against subsequent purchasers, all con- 
veyances, etc., made with the intent to defeat them or 
containing a power of revocation. These statutes are 
said to be in affirmance of the common law, and, being 
made before the settlement of this country, are consid- 
ered by Kent asa part of the common law, which accom- 
panied the emigration of our ancestors. Certain, it is, 
that these statutes, in one form or another, prevail all 
over the United States. They have been substantially 
re-enacted in New York (2 R. 8. 134), and in many of the 
other states. 

Considering the importance of the subject of these 
statutes, and their universal application, it is a matter of 
surprise that they have heretofore received such slight 
attention at the hands of text-writers. While they have 
been incidentally touched upon by several writers, both in 
England and in this country, this is the first exhaustive 
monograph that has appeared for nearly a century. 

Mr. May has been successful, not only in the selection of 
his subject, but in his treatment of it. He has divided 
the work into six parts, and these are subdivided into 
chapters. Part first treats of the general operation of the 
statutes of Elizabeth, and the general distinctions be- 
tween them. Part second treats of the rights of cred- 
itors under 13 Eliz. c. 5, and embraces eight chapters on 
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subjects as follows: property within the statute; volun- 
tary conveyances as against creditors at the time: vol- 
untary alienations as against subsequent creditors; con- 
yeyances for value as against creditors; badges of fraud 
in conveyances for value; continuance in possession a 
badge of fraud; the bill of sale registration act, 1854; who 
are entitled to rank as creditors under 13 Eliz.c.5. Part 
third treats of the rights of purchasers, and contains 
chapters on what conveyances are void against pur- 
chasers, and who are entitled to relief as purchasers. 
Part four is devoted to “what is a valuable consideration 
under the statutes of Elizabeth;” part five to voluntary 
dispositions of property, independently of the statutes 
of Elizabeth; part six to points of practice, and costs 
under the statutes. Each of these latter parts have seve- 
ral chapters, but we have not space to specify them 
further. 

While the work hardly rises to the dignity of a “trea- 
tise,” it will prove none the less a really useful text and 
reference book with the lawyer and student. The Eng- 
lish cases have been very faithfully collected and accu- 
rately and amply stated, making it a well-ordered store- 
hous? of all the English law there is on the subject. Of 
course, the American lawyer will not reap that benefit 
from it that he would had the American decisions been 
given, yet even to him it must prove a valuable help in 
the investigation of any topic coming within its scope, 
especially so as the American law is based upon and nearly 
identical with that of England. 

The work is, in all respects, fitted to become the standard 
authority on the subject of fraudulent conveyances. 


Reports of Cases determined inthe Supreme Court of Michigan, 
from July 7, 1869, to January 5, 1870. Hovey K. Clarke, 
state reporter. Vol. 1, being XIX of the series. Detroit. 
Richmond & Backus. 1870. 

This is the first volume issued by Mr. Clarke since his 
appointment as reporter in April, 1870, and is, in the main, 
a very fair specimen of what a report ought to be. 
Judged by some abstract canons of criticism, his head- 
notes and statements of fact, in many cases, would be 
pronounced too long and diffuse; but for the practical 
use of those for whom the report was prepared and in- 
tended, there is little, if any thing, to complain of. The 
more important cases contained in the report have been 
already set forth in our digest of American decisions, and 
we will not refer to them here. Typographically, the book 
is one of the finest specimens of a law report that we have 
seen. 


The Law of Copyright in works of Literature and Art; in- 
cluding that of the drama, music, engraving, sculp- 
ture, painting, photography, and ornamental and useful 
designs; together with international and foreign copy- 
right, with the statutes relating thereto, and references 
to the English and American decisions. By Walter 
Arthur Copinger, Esq., of the Middle Temple, barrister- 
at-law. London. 1870. 

The contents of this work are sufficiently described in 
the title. To begin with the most ungracious but most 
common part of a critic’s duties; it seems to us, from a 
cursory review, that the main fault of the work is, that 
it gives us not enough of the law of copyright, and too 
much of the law of Copinger. In other words, that the 
author too frequently states his own conclusions and 
opinions, and not frequently enough supplies us with 
abstracts of the actual decisions. His remarks upon the 
“English and American decisions’ are mere “refer- 
ences.” On the subject of copyright in private letters, 
for instance, the author states that a certain doctrine 
“seems to have existed merely in the imagination of Sir 
Thomas Plumer,” and gives a learned and ingenious 
argument to sustain his own view. Would it not be 
better to inform us what the cases decided, and what the 
judges said-on the point in question, and to obey the 





lesson of his own Latin quotation with which he intro- 
duces the discussion: *‘ Non nostrum est tantas componere 
lites?”” Not that an experienced and skillful lawyer may 
not, with the help of this book and all the reports cited, 
spell out the law; but a text book ought to “go alone.” 
Mr. Throop’s work on “ Verbal Agreements” exhibits the 
best plan of a legal treatise that has recently come to our 
notice, and one upon which, we doubt not, succeeding 
law books will be written. Mr. Copinger’s style is not so 
lucid as is desirable, and we hardly think his book will 
supplant Mr. Curtis’ elegant work in this country, although 
it does form a useful supplement to it. 

Its strong points are that it cites all the cases; that 
its classification is good; that it has ail the requisite 
step-ladders of side-notes, table of cases and index; that 
it is elegantly printed; and that it treats of a subject so 
interesting that a poor book could scarcely be written 
upon it. 


The Law of Negligence, being the first of a series of prac- 
tical law tracts. By Robert Campbell, M. A., advocate 
(Scotch bar), and of Lincoln’s Inn, barrister-at-law. 
London: Stevens & Haynes. 1871. Octavo, pp. 111. 

In this little work Mr. Campbell has presented a very 
valuable review of the “latest phase of judicial opinion” 
on the subject of negligence. He has displayed much 
good judgment in the selection of cases calculated to 
elucidate the more important principles, and undoubted 
ability and discrimination in his comments on the value 
and effect of those cases. To the student the book will 
give avery accurate and succinct view of the main feat- 
ures of the existing law of negligence, while to the practi- 
tioner it will prove a most desirable aid in the examination 
of many questions. 

—teeeneniiiiatedcaeiiete 


EXAMINATION OF WITNESSES.—Whatever be the charac- 
ter or temper of a witness, he is likely to be not a little 
influenced by a composed and self-reliant aspect and 
manner in his examining counsel, or by one showing 
him to be flustered, fidgety and confused. It is a real 
triumph to a young counsel, to sit down calmly, after 
having satisfactorily completed an examination in chief 
of an important witness; having got on the judge’s notes, 
and in the minds of the jury, a body of evidence which 
may defy assault, and so much more full than had been 
anticipated, as equally to delight his client and alarm 
his opponent. Mr. Best is perfectly correct in one of his 
many excellent observations on the subject of evidence. 
“Though mediocrity is more easily attainable in direct 
examination, it may be a question whether the highest 
degree of excellence. is not more rare in this than in 
cross-examination. It requires mental power of no in- 
ferior order so to interrogate each witness,— whether 
learned or unlearned, intelligent or dull, matter of fact, 
or imaginative, simple-minded or designing — as to bring 
his story before the tribunal in the most natural, compre- 
hensible and effective form.” A student, bent on attain- 
ing eminence, should early take opportunities of watching 
experienced counsel, and also of practicing with a friend 
or two in private, there being three only present—one 
to play the part of witness, and the other two of opposing 
counsel — examining and cross-examining. A little per- 
severing practice of this kind would certainly take off the 
dangerous edge of novelty when the youthful advocate 
has entered on the field of real action.—Warren’s Law 
Studies. 


oo —-—— 


The late Judge Ellis Lewis, of Philadelphia, bequeathed 
$5,000 to aid in establishing a professorship of medical 
jurisprudence in the Jefferson Medical College of that 
city. 
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NEW YORK STATUTES AT LARGE. 
CHAP. 68. 


Aw Act to amend “An act for the incorporation of 
private and family cemeteries,” passed April first, 
eighteen hundred and fifty-four. 

PASSED March 6, 1871. 
in 
ane: ro Senate 

Section 1. The act entitled “‘An act for the incorpora- 
tion of private and family cemeteries,” passed April first, 
eighteen hundred and fifty-four, is hereby amended by 
striking out section seven, and adding after section six of 
said act the following: 

§ 7. It shall be lawful for any person to set apart, or 
dedicate by deed, or to devise by will, land to be used 
exclusively for a family cemetery, or burial-place, for the 
dead; to appoint trustees to manage the affairs of such 
cemetery; to direct and prescribe the manner of appoint- 
ment of such successors in such trusteeship; to set apart 
and grant to such trustees and their successors personal 
property or money, to constitute a fund to be used, either 
the principal or the interest thereof, or both, for the pur- 
pose of improving, maintaining in good order and condi- 
tion, and adorning such cemetery, or burial-place, subject 
to and in accordance with the directions of the grantor or 
testator in such deed or will; but the lands so set apart, 
dedicated or devised shall not, in any case, exceed the 
quantity limited by this act; nor shall the fund so set apart 
and granted as aforesaid, by will, exceed ten per cent of the 
clear value, in excess of the debts and liabilities other than 
legacies of the estate of the testator; nor shall the land, 
property or money set apart and devoted by deed, or 
otherwise under this act, to the purposes of a cemetery, as 
in this and the subsequent section provided, be exempt 
from levy and sale under execution, except as now or here- 
after exempt by law. 

§ 8. The executors, administrators or trustees of the 
estate of any deceased person may, upon the written 
authorization and direction thereto of all the surviving 
heirs, legatees, devises and next of kin of the testator or 
intestate, executed in person, or by their lawful attorneys 
or general guardians, set apart to be used exclusively as 
a family cemetery or burial-place for the dead suitable 
lands of the testator or intestate, or purchase with funds 
of the estate under their control suitable lands for such 
purpose, appoint trustees to manage the same and direct 
and prescribe the manner of appointment of their suc- 
cessors, set apart and pay to the trustees so appointed 
by them, from the funds of the estate under their con- 
trol, personal property or money, or both, of the value 
and to an amount limited in the authorization and 
direction aforesaid, to constitute a fund to be used, 
either the principal or the interest thereof, or both, 
for the purpose of improving, maintaining in good 
order and condition, and adorning such cemetery or 
burial-place, subject to, and in accordance with, the rules 
and directions contained in the written authorization and 
direction aforesaid, but the quantity of land so set 
apart shall not exceed the limit prescribed in the foregoing 
section. 

_ § 9. The trustees appointed in accordance with the pro- 

visions of section seven or of section eight of this act, 

shall, before entering upon their duties as such trustees, 
file in the office of the clerk of the county in which the 
land set apart and dedicated for cemetery and burial 
purposes, under section seven or section eight of this act, 
is situated, their written acceptance of their appointment 
as such trustees, together with a copy of the deed or will, 
or written authorization and direction under which their 

appointment shall have been made, and, together with a 

certificate signed by all the trustees who shall accept 

and agree to serve, and acknowledged before an officer 
authorized to take the acknowledgment of deeds. con- 
taining a description of the land so set apart, the title of 





the corporation thus proposed to be organized under this 

act, and the names of the trustees thereof; thereupon 

the said trustees and their successors shall be deemed 
legally incorporated, with all the rights and powers, and 
subject to the liabilities, of other corporations under this 
act; a certified copy of such certificate shall be evidence 
in all courts and places of the formation of such corpora- 
tion. Said trustees, and all successors thereof, shall, 
before receiving the property, money and fund as herein 
provided, for improving, maintaining and adorning 
the cemetery under their charge, execute to the sur- 
rogate of the county in which it is situated, a bond, 
with sureties approved by the surrogate, in the penal 
sum of twice the principal sum of the fund placed in 
their charge, conditioned for the faithful preservation 
and application thereof, according to the rules, directions 
or by-laws prescribed in the instrument under which 
their appointment shall have been made, and, from time 
to time, renew their bond, or execute a new bond, when- 
ever required so to do by said surrogate; they shall also, 
at least once in each year, and oftener if required by the 
surrogate, file with him their account of receipts and 
expenditures on account of the fund in their hands, 
together with vouchers for all disbursements by them; 
they shall have the general care and management of the 
cemetery under their charge, subject to the rules and 
directions contained in the instrument or instruments by 
or under which their appointment shall have been made, 
and shall be subject to removal for neglect of duty or 
malfeasance in office, in the same manner as trustees of 
other corporations. 

§ 2. This act shall take effect immediately. 
CHAP. 77. 

AN AcT to punish mortgagors of personal property who 
shall fraudulently sell, assign, exchange, secrete or 
_areee dispose of personal property mortgaged by 
them. 

PASSED March 8, 1871; three-fifths being present. 


The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

SEecTION 1. Any mortgagor of personal property who 
shall hereafter, with intent to defraud a mortgagee or 
purchaser of such property, sell, assign, exchange, se- 
crete or otherwise dispose of any personal property 
upon which he shall have given or executed a mortgage, 
or any instrument intended to operate as a mortgage, 
which at the time is a lien thereon, shall be deemed 
guilty of a misdemeanor, and, upon conviction thereof, 
shall be punished by a fine not exceeding three times the 
value of such property so sold, assigned, exchanged, se- 
creted or otherwise disposed of, or by imprisonment in the 
county jail of the county in which such offense is com- 
mitted, not exceeding one year, or by both such fine and 
imprisonment. 

§ 2. This act shall take effect immediately. 


———_+e—__——__ 
LEGAL NEWS. 


The new house of representatives at Washington contains 
131 lawyers. 

According to the Chicago Tribune, there are one thousand 
lawyers in that city. 

The Michigan senate has voted to increase the salaries of 
the circuit judges to $3,000, and limit the number of circuits 
between 1875 and 1881 to 15. 

A correspondent of the Hartford Courant, writing from 
Rome, says that Rhinehard has completed, in plaster, a col- 
ossal statue of the late Chief Justice Taney. 

The constitutionality of the state law of California, 
imposing a tax upon Chinamen, is to be argued at an early 
day in the supreme court of the United States. The circuit 
court of that state has decided against it, and fined the 
sheriff who levied it $20. All further collections are to 
cease until the decision is promulgated. 
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TO OUR READERS. 

We have to ask the present indulgence of our readers 
for the non-appearance of the LAw JouRNAL for the 
past four weeks. On the morning of Friday, the 7th 
of April, the printing and publishing establishment of 
Weed, Parsons & Co., was totally destroyed by fire, 
and with it the entire edition of this journal for April 
8th. This establishment was thought to be one of the 
largest and most complete in the country, and its des- 
truction has entailed a heavy loss on the firm. But 
with characteristic enterprise, they at once set about 
the re-establishment of their works, and, we are glad 
to say, are once more in a condition to proceed with 
their business. A disaster so serious has, of course, 
necessitated the temporary suspension of this journal, 
and will, we trust, be a sufficient excuse to our readers 
for that suspension. Hereafter the LAw JouRNAL will 
appear regularly, and the numbers omitted will be sup- 
plied as soon as may be possible. 

Among the law books destroyed by the fire were the 
following: 19, 28 and 29 Iowa, 25 Wisconsin, and a few 
plates of Cooley’s Blackstone. The 28 Iowa was printed 
and nearly ready for shipment; the plates were saved, 
however, and a new edition will be at once struck off. 
The plates of the 29 lowa were upon the presses and 
were entirely destroyed, as were also the plates of the 
19 Iowa, a new edition of which was being printed. 
The 25 Wisconsin was in the stereotype foundry and 
was wholly destroyed. These several reports will be 
reproduced at an early day. 


——_}o—__—_ 


CONTRACTOR AND CONTRACTEE. 


When a person is employed under an entire contract, 
in an independent employment, not subject to the 
direction or control of his employer, the relation is not 
that of master and servant, but, in modern phrase, 
that of contractor and contractee. “The word,’’ says 
Thomas, J. (in Linton v. Smith, 8 Gray, 148), ‘is a bad 
one, but there is no substitute.”’ 

The growth of the law concerning contractors well 
iltustrates the truth, that an important principle is only 
worked out after years of doubt and discussion; and 
probably no principle in the English law has occasioned 
more debate than this. The starting point in the dis- 
cussion is the famous case of Bush v. Steinman, 1 Bos. 
and Pull. 404, decided im 1799. The familiar facts in 
this case are, that A. having a house, contracted with 
B. to repair it for a fixed sum. B. contracted with C. 
to do the work, and C. with D. to furnish the mate- 
tials. A servant of D. placed lime in the road in front 
of the premises of A., by reason of which the plain- 
tiff’s carriage was overthrown, and the plaintiff injured. 
The court held that the plaintiff was entitled to recover 
of A., though ‘“‘that clear headed judge, C. J. Eyre” 
(Thomas, J.,in Hilliard v. Richardson, 3 Gray, 349), had 
“great difficulty in stating with accuracy the ground 
on which the action is to be supported.’’ On one of 





two grounds it was necessary that it should be sus- 
tained, if brought within then recognized principles: 
First, that a master is responsible for the negligent acts 
of his servant, done while acting in the course of his 
employment, under the maxim qui facit per aliwm facit 
per se; or, second, that an owner of real estate is lia- | 


ble for permitting a nuisance to remain on his land, 
under the maxim sic utere tuo ut alienum non ledas. 
The court in Bush v. Steinman decided that the case 
was maintainable on the first of these grounds, and 
courts since that time have striven hard to sustain it 
on the second. But after being cited and discussed 
through a long series of decisions, sometimes deferred 
to as ‘‘ fully supported by authorities and by well estab- 
lished principles ”’ (23 Pick. 24), and as frequently men- 
tioned to be criticised and doubted, the authority of 
Bush v. Steinman has come to be wholly denied, and 
“no case which was once esteemed as authority has 
been more completely overthrown.”’ Cuff v. N. & N. ¥. 
R. R. Co., 9 Law Reg. (N. 8.) 541. The case of Quar- 
man v. Burnett, 6 M. & W. 499, decided in 1840, in a great 
part settled the question in England, and it has since 
been uniformly followed.* See the subsequent cases 
given in a note to Painter v. City of Pittsburg, 3 Law 
Reg. (N. 8S.) 358; and also in the cases cited below. 
“The American cases,’’ says Redfield (1 Law of Rail- 
ways § 129), “‘have not, as yet, perhaps, assumed that 
definite and uniform line of decision which seems to 
obtain in the English courts upon the subject. But 
there is a marked disposition manifested of late to 
adopt substantially the same view.’’ And it is quite 
safe at this day to say that the same view has been 
pretty definitely adopted here. Some of the leading 
cases are: Chicago v. Robbins, 2 Black (U. 8.) 418; 
Scammon v. Chicago, 25 Ill. 424; Barry v. Si. Lowis, 17 
Mo. 121; Cannon v. S. & T. R. R. Co., 4 Ohio, 399; De 
Forrest v. Wright, 2 Mich. 368; Pawlet v. R. & W. R. 
R. Co., 28 Vt. 298; Painter v. Pittsburg, 46 Penn. 213; 
Cuff v. N. & N. Y. R. R. Co. (Sup. Ct. N. J. 1870), 9 Law 
Reg. (N.8.) 541; Blake v. Ferris 1 Seld. 48 — re-affirmed 
in a number of cases since that time, 1851; Hilliard v. 
Richardson, 3 Gray, 349 (1855), since re-affirmed in Lin- 
ton v. Smith, 8 Gray, 147; Brackett v. Lubke, 4 Allen, 
138; and Wood v. Cobb, 13 Allen, 58, in which last case 
the rule is said to be ‘‘too well settled to admit of 
debate.”’ 

From these cases the principle is to be evolved, that 
whenever an employer contracts with a person to do 
a piece of work which it is lawful todo, and which the 
employer is at liberty, though not bound by law or con- 
tract, to do in a particular manner, and the contractor 
employs servants to do the work, the original employer 
is not liable for an injury to third persons from the 
negligent acts of the contractor's servants; unless it 
be for acts done on real estate necessarily constituting 
anuisance. And the same principle applies as between 
the contractor and his subcontractor. Rapson v. 
Cubitt, 9 M. & W. 710; Knight v. Ford, 5 Exch. 721; 
Overton v. Freeman, 11 C. B. 867. 

Certain qualifications of the broad rule, that an em- 
ployer is not liable for the negligent acts of a contract- 
or’s servants, are indicated in the above statement of 
the principle. These are: 

1. The act must be lawful. If an act be unlawful the 
employer is liable to the same extent as if the person 
were aservant. Say the court in Hilliard v. Richard- 
son, 3 Gray 363, ‘That a party employing another to 
do an act unlawful in itself will be liable for an injury 
such act may occasion, is very familiar and well-settled 
law.”’ See Ellis v. Sheffield Gas Co., 2 Ell. & BI. 767; 
Clark v. Fry, 8 Ohio (N. 8.) 358. 





*Quarman v. Burnett did not overrule Bush v. Steinman 
as to the liability of owners of real estate. But, in the same 
year, in Milligan v. Wedge, 12 Ad. & El. 737, Lord Denman 
suggested a doubt as to the correctness of the distinction, 
and in Reedie v. L. & N. Railway, 4 Exch. 244 (1849), the court 
came to the conclusion “ that there is no such distinction. 
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2. A party will not be allowed under this rule to shift 
off an obligation imposed upen him by law or contract. 
Very frequent instances of a duty imposed by law 
upon a person or corporation, and which cannot be 
shaken off, are found in cases pertaining to the con- 
struction and maintenance of railways, canals, dams, 
highways, etc. In such cases the rule may be stated to 
be, that where parties are invested by law with author- 
ity to execute a work involving ordinarily the exercise 
of the right of eminent domain, and always affecting 
rights of third persons, they are to be liable for the 
faithful execution of the power, and cannot escape 
responsibility by delegating to others the power with 
which they are intrusted. A railroad company, there- 
fore, is bound to construct its road in such a manner 
as not to injure others, and will be liable for negli- 
gent acts of a contractor’s servants (see Lowell v. 
Boston & Lowell R. R. Co., 25 Pick. 24; Hole v. Sitting 
bourne, 6 Hurl. & Norm. 488; Hilliard v. Richardson, 
3 Gray, 352); and to provide passengers a safe means 
of access to and from the cars. See Holmes v. N. E£. 
Railway Co., 4 Exch. 254; Gillis v. Railway Co., 8 Law 
Reg. (N. 8S.) 729. So municipal corporations have been 
held answerable for the negligence of servants of con- 
tractors in making excavations in the public streets.* 
See Conrad v. Village of Ithaca, 16 N. Y. 158; Storrs 
v. City of Utica, 17 N. Y. 104; Willard v. Newbury, 22 
Vt. 458; Chicago v. Robbins, 2 Black. (U. S.) 418. See 
further the cases of Bailey v. Mayor, etc., 3 Hill, 531; 2 
Denio, 433; Pickard v. Smith, 4 Law Times (N. 8.) 470; 
Brackett v. Lubke, 4 Allen, 140. 

Tt is an elementary rule, that a person who has con- 
tracted to do a certain thing in a certain manner can- 
not avoid his liability upon the contract by acting 
through other parties. A class of cases illustrating the 
principle is that in which a master is held liable for 
acts of servants done outside of the scope of their 
authority and willful in their nature. A familiar and 
leading case is Weed v. Panama R. R. Co., 17 N. Y. 362, 
where a conductor willfully stopped a train and pre- 
vented the railroad company from carrying out its con- 
tract. See also Blackstock v. Erie R. R. Co., 20 N. Y. 
48; 1 Bosw. 77, where the engineers of the road struck 
in a body; and the recent case of Goddard v. Grand 
Trunk Railway, 57 Me. 202, where the authorities will 
be found extensively noticed. 

3. Acts done on real estate which necessurily result in 
a nuisance.+ There was for a longtime an effort made 
to hold owners liable for every negligent act done on 
their real estate, by which a third party was injured. 
But the later cases disregard this distinction between 
real and personal property. Say the court, in Painter 
v. Pittsburg, 46 Penn. 213: ‘‘This distinction has been 
exploded in England, where it originated, and it can 
be supported by no sound reasons.” A real estate 
owner is now held liable only in cases where the act 





*Some leading cases seem to have overlooked this prin- 
giple. See criticism on Painter v. City of Pittsburg, 46 Penn. 
213, in 3 Law Reg. (N. 8.) 360. Perhaps it ought to be noticed 
that, at common law, towns, etc., are not liable for neglect 
to pote Mghwase in repair (Angell & Durfee on Highways, 
§ 236), but such liability must referred to a statute. 
Mower v. Leicester, 9 Mass. 247. In Bigelow v. Randolph, 4 
Gray, 541, this rule is said to apply in case of towns “ only 
to the neglect or omission of a town to perform those 
duties which are imposed on all towns, without their cor- 
porate assent, and exclusively for public purposes; and not 
to the neglect of those obligations which a town incurs 
when a special duty is imposed upon it, with its consent, 
express or implied, or a special authority is conferred on it 
at its request. the cases of Eastman v. Meredith, 36 
N. H. 284; Mitchell v. Rockland, 52 Me. 118; Morgan v. Hal- 
lowell, 57 Me. 378. 

+ Many cases under this head would come under the class 
of acts which are unlawful. 





can, in some way, be brought home to him: as where he 
suffers a nuisance to continue after knowledge (see 
Burgess v. Gray, 1 C. B. 578; Chicago v. Robbins, 2 
Black, 418); or where he negligently selects incompe- 
tent persons to do the job — “the rule of law sic utere, 
etc., may well apply to such cases’’ (Pawlet v. R. & W. 
R. R. Co., 28 Vt. 298); or where it is his duty to have 
the approach to his premises safe and sufficient (see 
Brackett v. Lubke, 4 Allen, 140; Gillis v. R. R. Co.,8 
Law Reg. [N. 8.] 729); or where he directs an act to be 
done, which, in the ordinary course of doing, results 
in a nuisance. See Scammon v. City of Chicago, 25 Ti. 
424; Chicago v. Robbins, 2 Black, 418.* 

The question received a full examination in the 
supreme court of New Jersey, in the case cited above 
(Cuf v. N. & N. Y. R. R. Co.), and the rule is there 
stated to be “now firmly established, that where the 
owner of lands undertakes to do a work which, in the 
ordinary mode of doing it, is a nuisance, he is liable 
for any injuries which may result from it to third 
persons, though the work is done by a contractor exer- 
cising an independent employment, and employing his 
own servants. But when the work is not in itself a 
nuisance, and the injury results from the negligence 
of such contractor, or his servants, in the execution of 
it, the owner is in default in employing an unskillful 
or improper person as the contractor.” 

Whether or not the relation of contractor and con- 
tractee exists, thus becomes, in many cases, a question 
of primary importance; and it is often one most diffi- 
cult of solution. ‘It is,’’ says Shaw, C. J. (in Sione v. 
Codman, 15 Pick. 299), ‘ often a question of great nicety, 
and various complicated cases may be stated, in which 
it would be extremely difficult to decide.” 

The following are convenient and practical tests 
which appear to be recognized by the courts: 

a. Inquire whether the person in question exercised a 
distinct and independent employment. In Painter v. 
City of Pittsburg, the court state it as a general rule to 
be extracted from the cases, that, ‘‘ when an injury is 
done by a party exercising an independent employ- 
ment, the party employing him is not responsible to 
the person injured.’”’ And so the court, in Linton v. 
Smith, 8 Gray, 147, say: ‘‘ When the person employed 
is in the exercise of a distinct and independent em- 
ployment, and not under the immediate supervision 
and control of the employer, the relation of master 
and servant does not exist, and the liability of a mas- 
ter for his servant does not attach.”’ In that case the 
consignees of a vessel had made a contract with steve- 
dores to discharge the cargo on the wharf in Boston; 
and “‘the business of stevedores,’”’ say the’court, “‘is a 
separate, distinct, well-recognized business in Boston.” 
So in Milligan v. Wedge, 12 Ad. & EL. 737, the person 
employed was a licensed drover, and in De Forrest v. 
Wright, 2 Mich. 368, the party was a licensed drayman. 
See also Pierce v. O’ Keefe, 11 Wis. 180; Brackett v. 
Lubke, 4 Allen, 138; Wood v. Cobb, 13 Allen 58. 

b. Inquire whether the defendant retained the power of 
controlling and directing the manner of doing thz. work. 
Says Crompton, J. (in Saddler v. Henlock, 4 El. & BL 
570,) ‘‘ the test here is, whether the defendant retained 
the power of controlling the work.’’ And say the 
court in Forsyth v. Hooper, (11 Allen 419) ‘the question 
in these cases whether the relation be that of master 
and servant or not, is determined mainly by ascertain- 





* These two cases arose on the same state of facts (digging 
an area), and although both cases agree as to the principle. 
they are directly contradictory as to the facts, necessarily 
causing a nuisance for which the owner will be liable. 








OsEeErte it 


Sqrwa ek 


SFS EBRBSePRPRPABECES Es 


qui 


qui 


ow 
ow 
the 
hoi 








‘See 


ults 
Tl. 


the 
ove 


the 
the 
ble 
jird 
er= 
his 
if a 
nce 
1 of 
ful 


on- 
ion 
iffi- 
ev. 
ty, 
ich 


sts 


of 
hk. 
31. 
ed 
he 
on 
er 
n- 


ng 
ly 





THE ALBANY LAW JOURNAL. 263 











a= 





ing from the contract of employment whether the em- 
ployer retains the power of directing and conirolling 
the work, or has given it to the contractor.”’ See also 
Brackett v. Lubke, 4 Allen, 1388; Cincinnati v. Stone, 5 
Ohio (N. S.) 38. 

This control must be over the manner of doing; and 
any reserved right to superintend the result of the 
work will not be sufficient to make the contractee liable. 
Pack v. Mayor, etc., 4 Selden, 222; Barry v. City of 
St. Louis, 17 Mo. 121; Cuff v. N. & N. Y. R. R. Co., 9 
Law Reg. (N. S.) 548, and cases cited. 

c. Inquire whether the work is done in the ordinary 
way in which servants proceed. This is one of the tests 
suggested by Coleridge, J., in Martin v. Temperley, 4 
Q. B. 208. A person may thus be skilled in any partic- 
ular department of labor, yet if he agree as an ordi- 
nary laborer to do a certain piece of work he will be 
regarded asa servant. As in Saddler v. Henlock, 4 El. 
& Bl. 377, where a person skilled in making drains 
agreed as acommon laborer to clear a drain for a speci- 
fied sum. Were this not so, ‘‘a party would be exempt 
from responsibility even for the negligent acts of his 
domestic servants, such as his cook, coachman or 
gardener.” Bigelow, C. J., in Brackett v. Lubke, 4 Allen 
140. 

d. Inquire whether the defendant selected the servant 
or paid his wages. This is a ready test in the well- 
known case of the carriage, horses and driver which 
occasioned so much trouble in the English courts. The 
owner of a carriage hired of a stable keeper a pair of 
horses to draw it for a day, the owner of the horses 
providing a driver, through whose negligence an injury 
was done. Which was responsible as master, the 
owner of the carriage or the owner of the horses? 
The case was first put by Hatch, J., as illustrating and 
supporting the decision in Bush v. Steinman. The 
question next arose in Laugher v. Pointer, 5 B. & C. 

7, and the judges were equally divided. Again the 
question came up in Quarman v. Burnett, 6 M. & W. 
499, and it was finally held that the defendant (the 
owner of the carriage) was not liable. While the 
owner of the carriage might have had the direction of 
the servant for the time being, it was the owner of the 
horses who selected him and paid him his wages, and 


who was therefore properly liable. 
H. H. Bonn. 
———_ ee — -— 


MISDESCRIPTION IN WILLS. 


Kurtz v. HIBNER. 

A case has been decided, in the supreme court of 
Illinois, involving the admission of parol evidence to 
explain a description in a will, which seems to us to 
lay down a doctrine wholly at variance with the estab- 
lished authorities and with justice. We refer to Kurtz 
vy. Hibner, reported in the February number of the 
American Law Register, and accompanied by a search- 
ing criticism from the pen of Judge Redfield. John 
Hibner made his will, containing, among other, the 
following provisions : 

“3d. I give and bequeath to my daughter, Elizabeth 
Kurtz, all that tract or parcel of land situate in the 
town of Joliet, Will county, Illinois, and described as 
follows: The west half of the south-west quarter, sec- 
tion thirty-two, township thirty-five, range ten, con- 
taining eighty acres, more or less, fogether with all the 
appurtenances thereunto belonging or in anywise 
appertaining. 

“7th. I give and bequeath to my grandson, James 
Kurtz, all that part or parcel of land described as the 





south half of the east half of the south quarter, section 
thirty-one, in township thirty-five, range ten, contain- 
ing forty acres, more or less.”’ 

Appellants offered to prove that testator, at the time 
of his death, owned only one eighty-acre tract in town- 
ship thirty-five, which was the one described in the 
will; that a mistake was made in drafting the will, by 
the insertion of the words “section thirty-two,* 
instead of section ‘thirty-three;’’ that Charles and 
Elizabeth Kurtz had been in the actual possession of 
the tract for a number of years; and, upon the repeated 
promise of the testator in his life-time that he would 
give the same to Elizabeth, had made lasting and 
valuable improvements, at their own expense, on the 
land; had fenced it, and erected thereon a dwelling- 
house, barn and corn-cribs, dug wells and set out fruit 
trees. 

Appellants also offered to prove that James Kurtz, at 
the time of the death of the testator, was in the actual 
possession of the forty-acre tract as the tenant of the 
deceased, and that the draftsman of the will, by mis- 
take, inserted the word ‘‘one”’ after the words “‘sec- 
tion thirty,’ instead of ‘‘two,’’ so as to bequeath to 
James land in section thirty-one instead of section 
thirty-two. This evidence was rejected by the court 
on the hearing. 

The statement does not show whether the testator 
owned any other forty-acre lot in township thirty-five, 
but we take it for granted that he did not, because if he 
did, a latent ambiguity would have been created, which, 
we suppose, parol evidence would have been admitted 
to explain, even in Illinois. Judge Thompson bases 
his decision on the ground that there is no ambiguity 
in the language; that it correctly describes land in 
other sections, but not owned by the testator; that it 
is only the proof aliwnde which creates any doubt, and 
such proof he held inadmissible. 

Judge Redfield exposes the fallacy of the decision in 
the following language: . 

“Tn the principal case there could be no question of 
the admission of oral evidence to show the state and 
extent of the testator’s property, in order to place the 
court in the same position the testator was at the time 
he made the will. No reasonable man could question 
this upon the decided cases. This being done, it 
appears the testator had no such land as that described 
in the particular sections named. This rendered it . 
clear, absolutely certain, we may say, that the sections 
named were erroneous, and could have no possible 
operation, and must be rejected. The devise, then, was 
the same as if the sections had not been named at all, 
or had been named, leaving the numbers blank. We 
are then compelled to fall back upon the remaining 
portion of the description, ‘eighty acres of land in 
range ten, in township thirty-five,’ and ‘forty acres of 
land in range ten, in township thirty-five;’ and, upon 
inquiry, we find precisely such pieces of land ‘in range 
ten, in township thirty-five,’ belenging to the testator. 
This renders the devise as certain as it is possible to 
make it. The description would not have been one 
whit more clear or certain if the true sections had been 
stated; nor is it, in fact, rendered any more uncertain 
by the insertion of sections thirty-one and thirty-two 
instead of thirty-two and thirty-three. It is entirely 
certain, from the language of the will, what the testa- 
tor must have intended, in either form. He could not 
have intended to devise land to which he never had 
any title; he must have intended to devise land which 
did belong to him. He had two just such pieces of 
land as he names, and every way described as these 
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are, with the single exception of this one false particu- 
lar. It is the very case to which the maxim, falsa, etc., 
applies, and to which alone it can apply.”” And he 
concludes by saying: ‘‘ We trust we have not failed to 
express our views, in regard to the foregoing case, with 
all that moderation and respect which is due to the 
decision of so learned and able a court, and which we 
most sincerely feel. But that the decision is fatally 
and flagrantly erroneous there can be no more question 
or doubt than of the axioms of geometry, or the propo- 
sitions in the most exact sciences. There is no proposi- 
tion in the law of evidence more unquestionable than 
that the evidence offered was admissible in aid of the 
construction, and that, with that aid, the devise should 
have been upheld.” 

Now this language, although unmistakably plain, is 
aot discourteous, and the writer’s purpose seems lauda- 
ole. But in the Chicago Legal News of March 18th, we 
find a six column review of this case, and of Judge 
Redfield’s criticisms, signed Julius Rosenthal, and con- 
caining a great deal of vulgar abuse of Judge Redfield. 
{f Mr. Rosenthal’s law were sound, we might overlook 
nis ill-breeding; or, if his manners were good, we might 
excuse his bad law; but when his law and his manners 
are both bad, he is certainly inexcusable. As legal 
journalists, we feel bound to enter a protest against 
his article, and the spirit in which it is conceived, 
and to declare them, in our opinion, an example of 
every thing that should be avoided in legal journalism. 

Mr. Rosenthal insists that parol evidence is net ad- 
missible to create an ambiguity and then to explain it, 
and that there can be no warrant for omitting the 
words, “‘ section thirty-two ”’ and “section thirty-one.” 
We had supposed that the contrary was perfectly well 
settled. Wigram says, under his 5th proposition: “If 
the description in the will is incorrect, evidence that a 
subject — having such marks upon it — exists, must be 
admissible; that the court may determine whether 
such subject, though incorrectly described in the will, 
be that which the testator intended. No question can 
be raised for the opinion of the court without such 
evidence.” 

As an example of Mr. Rosenthal’s reasoning powers, 
we may remark that he concedes, that, if the testator 
had used “the little word ‘my’,” there would have 
been no trouble. His intention to convey his land in 
the townships named would thus have been made 
evident. Mr. Rosenthal should read Lord Langdale’s 
opinion in Lindgren v. Lindgren, 9 Beav. 358. The 
master of the rolls has the misfortune to differ from 
Mr. Julius Rosenthal on this point, for he there says: 
“T cannot assume that the testatrix meant nothing by 
her bequest, or that she caused it to be inserted in her 
will in mere mockery, meaning only to delude and dis- 
appoint the objects of a pretended bounty.’”’ We 
rather suspect that no court, except one presided over 
by Mr. Julius Rosenthal, will ever presume that a tes- 
tator describes in his will, and pretends to devise, land 
which he knows not to be his own. 

But now let us leave the matter of the unpleasant- 
ness between Judge Redfield and Mr. Julius Rosenthal, 
and review briefly the principal authorities on the point 
in dispute. 

One of the earliest and most celebrated cases is Sel- 
wood v. Mildmay, 3 Vesey, Jr., 306. The testator be- 
queathed ‘‘ £4 per cent. stock,’’ whereas, several years 
before he made this will, he had sold out that stock, 
and purchased long annuities with the produce. The 
draftsman was allowed to testify that the testator gave 
him, asa part of his instructions, a former will, con- 
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taining similar provisions, without informing him of 
the change in the form of the securities, and consge- 
quently the mistake arose. It also appeared that tes- 
tator had no other stock. The bequest was held to 
carry the long annuities. 

In Doe d. LeChevalier v. Huthwaite, 3 B. & Ald. 632, 
the testator devised to Stokeham Huthwaite, second 
son of John Huthwaite, for life, with remainder to his 
first and other sons and daughters, in strict settlement; 
and in default of such issue, to John Huthwaite, third 
son of the above-mentioned John Huthwaite, for life, 
etc. In fact, Stokeham was the third son of John 
Huthwaite, and John, the devisee, was his second son. 
The court admitted evidence of the state of the testa- 
tor’s family and other circumstances, and left it to the 
jury to determine whether a mistake was made. Wi- 
gram thinks that the doctrine falsa, etc., cannot apply 
to this case, but we can not see why not. By dropping 
the words “second” and “third,” a perfect descrip- 
tion is left, and it was undoubtedly in the order of 
birth, rather than in the christened names, that the 
testator made his mistake. But leaving it as a question 
of fact was the correct ruling. 

The case of Mosley v. Massey, 9 East, 149, seems in 
point. The testator had an estate in the county of 
Monmouth, of which he was seized in fee in possession. 
He had another estate in the county of Radnor, of 
which he was seized in fee, subject to the uses of his 
marriage settlement, by which he had covenanted to 
convey to the use of himself and wife for life, remain- 
der to his first and other sons in tail. By his will, mis- 
reciting his estate in fee in possession to be in Radnor, 
and his disposable reversion in the other fee to be in 
Monmouth, he devised his estate so misdescribed as 
being in Radnor to his wife for life, remainders to his 
sons and daughters; and devised his estate so misde- 
scribed as being in Monmouth, after the death of his 
wife and only son, without issue, to his daughter, ete. 
The will described the estate so misdescribed as being 
in Monmouth, as formerly belonging to his uncle, and 
the testator had no other estate in either county. The 
court of king’s bench, the case being sent for their 
opinion by the Lord Chancellor, held, Lord Elleubor- 
ough presiding, that enough appeared, independent of 
the local description, to enable them to effectuate the 
devisor’s plain intent. 

In Thomas v. Thomas, 6 Term R. 671, the devise was 
“to my granddaughter, Mary Thomas, of Liechlloyd, 
in Merthyr parish,’ etc. The testator had a grand- 
daughter, Elinor Evans, residing at that place, anda 
great granddaughter, Mary Thomas, residing at Green, 
parish of Llangam, some miles distant. Parol evi- 
dence was admitted to show, that, when the will was 
read over to the devisor, he said there was a mistake in 
the name of the devisee, but there was no need of 
altering it, because the place of abode sufficiently in- 
dicated what he meant. This was supported by Lord 
Kenyon. 

In Hodgson v. Hodgson, 2 Vern. 593, land was de 
vised, charged with payment of ‘‘ £100 he owed to one 
Shaw.” It turned out that the money was not due to 
Shaw, but to Alice Beck, wife of one Fitch. The 
devisee refusing to pay the money, the Lord Chancel- 
lor allowed the draftsman to testify that the testator 
declared that he meant the £100 due to the person who 
married Mr. Beck, of Lincoln, and another witness 
deposed that he said he meant the debt for which C. 
was bound as surety. 

Beaumont v. Fell, is a very celebrated case (2 P. Wms. 
140). Testator gave a legacy to Catherine Earnley. 
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There was no one of that name, but Gertrude Yard- 
ley claimed the legacy. It appeared that when he made 
his will the testator’s voice was very low; that he usu- 
aily called the legatee “ Gatty ;”’ that the scrivener not 
fully understanding whom he meant was referred by 
testator to J. S. and wife for information, who after- 
ward declared that Gertrude Yardley was intended. 
The court laid stress on the resemblance in sound be- 
tween “‘Gatty’’ and “‘ Katy,’’ and the legacy was given 
to Gertrude Yardley. 

A very strong case is Morgan v. Morgan, 1 Cromp. 
& M. 235. A testator devised certain property to his 
nephew Morgan Morgan, and other property to his 
nephew Morgan Morgan of the village of Mothvey. 
He had two nephews of this name, one of whom lived 
at Mothvey, and the other elsewhere. It was con- 
tended, that it was to be presumed that the testator, 
m making the distinction apparent in this description, 
nad different persons in his contemplation, and that, 
this being apparent on the face of the will, parol evi- 
dence to the contrary was inadmissible; but the court 
neld that evidence was admissible of the testator’s oral 
declarations made at the execution of the will. 

We now come to the case of Miller v. Travers, 8 Bing. 
44, cited and relied on by Judge Thompson. The tes- 
tator devised all his freehold and real estates whatso- 
ever, situate in the county of Limerick and in the city 
of Limerick. He had real estate in the city of Limer- 
ick, and in the county of Clare, but none in the county 
of Limerick. The vice-chancellor admitted evidence 
to show that the testator intended to devise his estate 
im Clare, and that the word Limerick was inserted by 
mistake. On appeal, this was reversed. Wigram says, 
at paragraph 177, that the question raised was whether 
evidence to prove intention, as distinguished from ex- 
planatory evidence, was admissible. The gist of the 
decision is contained in these words: “‘There are no 
words in the will which contain an imperfect, or, in- 
deed, any description whatever of the estates in Clare. 
The present case is rather one in which the plaintiff 
does not endeavor to apply the description contained 
in the will to the estates in Clare, but, in order to make 
out such intention, is compelled to introduce new words 
and a new description into the body of the will itself.” 
The doctrine falsa, etc., is explicitly recognized. Sel- 
wood v. Mildmay is approved, on the ground that it 
was a bequest of stock, and the descriptive words might 
be rejected. The case of Goodtitle v. Southern, 1M. &S8. 
299, was also approved, in which the devise was of “‘all 
that my farm, called Trogue’s Farm, now in the occu- 
pation of A. C.””. The farm turned out to be in other 
occupation, but the devise was held effectual. So of 
Day v. Trigg, 1 P. Wms. 286, where the devise was of 
“all the testator’s freehold houses in Aldersgate street,”’ 
when, in fact, he had only leasehold houses there. The 
court say a part of the description which is inaccurate 
may be rejected, where there is a sufficient description 
to ascertain the thing devised, but nothing can be 
added. 

In Doe d. Oxenden v. Chichester, 4 Dow. P. C. 65, parol 
evidence was held inadmissible to show that in a devise 
of ‘my estate of Ashton,”’ the testator intended to 
include lands in adjoining parishes which he had been 
used to call his Ashton estate. 

In Newburgh v. Newburgh, 1 M. & Sc. 352, it was held, 
that parol evidence was inadmissible to show that in a 
devise of lands in Sussex the testator intended to em- 
brace lands in Gloucester, which latter word was omit- 
ted by mistake. 

We now come to the keystone of Judge Thompson’s 





arch, Hiscocks v. Hiscocks, 5 M. & W. 363. Here was 
a devise to testator’s son John for life; from his 
decease to testator’s grandson, John H., eldest son of 
the said John H., for life, with remainders over. At 
the time of the making of the will, testator’s son John 
H. had been twice married. By his first wife he had 
one son Simon, by his second an eldest son John and 
younger sons and daughters. Simon and John both 
claimed the lands. The question was, whether evi- 
dence of the testator’s intention, consisting of instruc- 
tions given for his will, and declarations made by him 
after his will, were admissible. The evidence was held 
inadmissible, but the court say : “‘ If, therefore, by look- 
ing at the surrounding facts, to be found by the jury, 
the court can clearly see, with the knowledge which 
arises from those facts alone, that the testator meant 
either the lessor of the plaintiff or the defendant, it 
may so decide, and direct the jury accordingly ; but we 
think that for this purpose they cannot receive declara- 
tions of the testator of what he intended to do in making 
his will.” 

In Lindgren v. Lindgren, 9 Beav. 358, testatrix be- 
queathed ‘£500 of the stock 3 per cent consols now 
standing in my name in the books of the Bank of Eng- 
land.’”’ She also bequeathed £100 ‘‘of said 3 per cent 
consols”’ to each of five other persons, and there was 
a residuary clause. She had no stock whatever at the 
time of making the will nor afterward, but it appeared 
that three years before she had possessed £1,000 of that 
stock, which she had sold out, and the proceeds she 
had lent to plaintiff, who by agreement paid her there- 
for the interest which she had realized from the stock. 
The bequest was held to carry the money. The case 
was decided on the authority of Selwood v. Mildmay, 
which was held not to be overruled by Miller v. Travers 
or Hiscocks v. Hiscocks. 

But the most important English case, and the most 
recent case that has come to our notice, is Grant v. 
Grant. The devise was “to my nephew, Joseph 
Grant,” and the testator appointed ‘“‘ my said nephew, 
Joseph Grant,” his executor. The testator had a: 
nephew Joseph Grant, son of his brother William, but 
he did not know of this nephew’s name or existence, 
nor was he on friendly terms with this brother. The: 
testator’s wife also had a nephew of the same name, 
who had been brought up by the testator from the age 
of ten years, and had for fifteen years resided in his 
family and assisted him in the management of his 
business. The testator was in the habit of calling this 
latter person “his nephew,’’ and had frequently de- 
clared his intention of making him his heir, and of 
cutting off his brother’s family. The case first came: 
before the courts on an application for letters testa- 
mentary in 1869, and Lord Penzance admitted evidence 
of all the foregoing facts, and granted letters to the 
wife’s nephew (39 L. J. R. N.S. 17). He says: ‘“‘Itis 
said that the court is bound by the primary significa- 
tion of words used in a will, and that nothing but the 
primary signification in its strictest sense can be re- 
sorted to, unless that signification would produce some 
absurdity, or render the meaning insensible. A propo- 
sition of this kind is no doubt to be found in Sir James 
Wigram’s book; but a great deal turns upon the ques- 
tion, what is meant by the expression ‘ primary signifi- 
cation?’ It will not do to carry it too far. When a 
man makes his will it is fair to presume that he uses 
ordinary language in its ordinary sense, and if the orig- 
inal signification of a word is scrupulously followed in 
all cases, to the exclusion of that which by the common 
consent and use of mankind it has in process of time 
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acquired, the court would be carried, in some cases, a 
long way from the testator’s intention in the endeavor 
strictly to follow it.” He cites the admission of proof 
of custom in certain localities to affix particular mean- 
ings to certain words, in the construction of contracts, 
and claims that the like proof should apply in cases of 
wills and of the custom of individual testators. He 
admits that the word “‘ nephew ” when used in a will to 
describe a class of beneficiaries, includes only the sons 
of brothers or sisters of the testator; ‘‘ but this,’ he 
says, ‘does not appear to me to preclude a wider signi- 
fication being attached to the word when used as an 
additional description of a person specified by name, to 
whom the word is in an ordinary and popular sense 
applicable.” 

The case next came up in 1870, in an action of eject- 
ment, in the common pleas, on a case stated, and a 
construction of the devise was given (39 L. J. R., N.S., 
140). The parol evidence was admitted, and the devise 
held to intend the wife’s nephew. Chief Justice Bovill 
concedes that there is no ambiguity on the face of the 
will, but admits the evidence to identify the party 
intended to be described, “‘just in the same way as 
such evidence is admissible to identify and to show 
what was the subject-matter devised.’’ He inclines to 
the opinion that the word “nephew” has no definite 
legal signification, but he is clear, that, even if it has 
the strict signification claimed, still the fact that it 
was used by the testator to describe the wife’s nephew 
is conclusive. On appeal from this judgment of the 
common pleas to the exchequer chamber, it was unani- 
mously affirmed, without hearing the respondent's 
counsel (39 L. J. R., N. S., 272). Chief Baron Kelly 
thinks that, although, in its strict and original sense, the 
word “ nephew ’’ means a brother’s or sister’s son, yet, 
in an ordinary and popular sense, it may mean a wife’s 
sister’s son. He declined giving any opinion as to the 
testator’s habit of calling the respondent his nephew, 
but laid great stress on his relations with the respective 
claimants. Martin, B., and Channell, B., were of the 
same opinion, and so were Mellor, J., and Clesby, B. 
Blackburn, J., was of the same opinion, but doubted 
whether the proof of testator’s habit of calling defend- 
ant “‘his nephew’ was admissible, and held the evi- 
dence of his declarations inadmissible; but in the 
remainder of the extrinsic evidence he finds ample 
warrant for his judgment. As he ingeniously puts it: 
“The testator may be supposed to be talking of his 
family affairs, and saying: ‘I am speaking of my 
family and family matters; I have adopted, and have 
living with me, and conducting my business, Joseph 
Grant, the son of my wife’s brother; 1 have a brother 
of whose family I know nothing, and of whose chil- 
dren’s names and existence I am ignorant, and I leave 
this property to my nephew, Joseph Grant.’”’ One can 
hardly conceive of a case more strongly in point than 
this, and it has the advantage of meeting Judge Thomp- 
son’s objection, that there is no ambiguity on the face 
of the Kurtz will. 

In short, although there was a person strictly answer- 
ing the testator’s description in EVERY particular, and in 
EVERY sense of the words used, yet, as there was another 
person answering the same description in the same par- 
ticulars, in ONE sense of the words used, and it was evi- 
dent, from the circumstances, that the testator intended 
this latter person, the court held the latter to be the per- 
son intended in law. 

We now recross the ocean and examine, first, the de- 
cisions referred to by Judge Redfield. 

In Townsend v. Downer, 23 Vt. 225, an action of eject- 





ment, the devise was of ‘‘a certain right of land which 
I purchased, lying on the main, supposed to be in Ver. 
mont.” The court held that a devise is never void for 
uncertainty, upon the mere ground that the description 
is indefinite, but only when, after resort to parol proof, 
the subject still remains mere matter of conjecture, 
Mr. Rosenthal contends that this case is not in point, 
It is at least valuable to show that the descriptions in 
the will of Kurtz would be sufficient to carry the land 
after leaving out the words proposed, for if the ambi- 
guity in the Vermont case was held to be removed by 
parol evidence that the devisor had purchased land 
there, certainly the ambiguity in Kurtz’s will might be 
removed by parol evidence that he owned exactly such 
lands (except in one particular), and no other lands in 
that township. 

In Asylum v. Emmons, 8 Brad. 144, testatrix be- 
queathed ‘“‘her shares of the Mechanics’ Bank stock” 
to the asylum. She had no stock but City Bank stock, 
and that was held to be carried by the bequest. This 
was done, not upon the force of the word her, as Mr. 
Rosenthal supposes, but on that of the word stock. 

Jackson y. Sill, 11 Johns. 201, is one of the cases 
relied on by Judge Thompson. The devise was of “the 
farm which I now occupy, together with the crops,” 
etc. The devisor occupied one farm and owned another, 
occupied by B., in Watervliet. He also devised land 
obtained of R. “‘adjoining my said farm.’’ In this 
action of ejectment the defendant offered to prove by 
the draftsman the declarations of the testator that he 
meant to include his farm in Watervliet in this devise, 
and offered other proof of the same purport, which was 
rejected. The decision was right, because after reject- 
ing the words “which I now occupy,” enough is not 
left to specify any subject, and the remaining words 
were already satisfied by “the farm’”’ which he did 
occupy. ‘‘Had the devise been of my farm at Water- 
vlict”’ (thus italicised, and not as Mr. Rosenthal itali- 
cises it) ‘“‘which I now occupy,’’ the court say this 
would have afforded application for the doctrine falsa, 
etc. Not because it is “‘my farm,’’ as Mr. Rosenthal 
argues, for that was already devised, but because it is 
“at Watervliet.” 

In Allen v. Lyons, 2 Wash. C. C. R. 475, the devise 
was of “his house and lot on Third street, in the occu- 
pation of R. H.” The devisor owned no house in 
Third street, but owned one in Fourth street which 
was occupied by R. H. Held, that the devise might be 
effectuated by dropping entirely the reference to the 
street. 

In Winkley v. Kaime, 32 N. H. 268, the devise was of 
“thirty-six acres more or less of lot thirty-seven, in 
the second division of Barnstead, being same I pur- 
chased of John Peavey.’ It appeared that there was 
no such lot in that division, but that testator owned 
land in lot ninety-seven of that division, exactly an- 
swering the rest of the description, and this was held 
to pass. The number of the lot was held superfiuous, 
the description being sufficient without it. 

Riggs v. Myers, 20 Mo. 239, distinguished by Judge 
Thompson, is not inconsistent with the doctrine of 
Judge Redfield. Testator described lands as in 4 
township where he really owned none, but the identi- 
fication was completed by a reference to the “big 
spring” on them. As Judge Redfield observes, ‘‘the 
fact that the actual location of the land devised is 
sufficiently identified by reference to natural objects 
upon it, is not different in principle from its identifica- 
tion by the remaining portion of the description.” 

In Button v. Tract Society, 23 Vt. 336, the devise to 
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the “American Home Mission Tract Society” was 
held to operate in favor of the American Tract Society, 
there being no such devisee as the one described. It 
was shown that the testator had been accustomed to 
sontribute to that Tract Society and also to the Ameri- 
can Home Missionary Society, from which it might 
well be suspected that he intended both, and that the 
word and had been omitted ; but as he also constituted 
“the above named Tract Society” a reversionary 
legatee, it was inferred that he intended the devise 
only for that society. 

In re Gregory, 34 Beav. 600, cited by Judge Redfield, 
decided in 1865, seems, in spite of Mr. Rosenthal’s 
doubts, a case of false description. The bequest was 
“gnto Francis Gregory, the youngest son of my 
prother Francis Gregory.’’ Now his brother Francis 
Gregory had three sons, the eldest, Arthur Francis, the 
youngest, Arthur Charles. On evidence, the master of 
the rolls made the description prevail over the name. 
The case is quite analogous to Chevalier v. Huthwaite. 

In Vernon v. Henry, 3 Watts, 385, the testator had 
given a legacy to James Vernon Henry, describing him 
as his nephew, and son of Elizabeth, a deceased sister 
of the testator. James Vernon Henry claimed the 
legacy, as also did Robert R. Henry. It appeared, in 
evidence, that James was not the nephew, but a grand- 
nephew, of the testator, and, instead of being the son, 
he was the grandson, of Elizabeth. Robert, on the 
other hand, was a nephew of the testator, and the only 
son of Elizabeth living at the date of the will. Upon 
the extrinsic evidence produced, James was held 
entitled. 

So much for the cases cited by Judge Redfield. 
Mr. Rosenthal complains that Judge Redfield “finds 
it hardly worth while to examine the cases cited by 
Judge Thompson.’’ These cases are only five in num- 
ber. Three of them have already been referred to, 
namely, Doe v. Hiscocks, Miller y. Traverce and Jack- 
son v. Sill. We will now look at the remaining two. 
Jackson v. Wilkinson, 17 Johns. 146, was an action of 
ejectment. Robert Morris was the common source of 
title. He deeded to the plaintiff’s lessor, C., a tract of 
land in Ontario county, ‘“‘to be admeasured according 
to the following bounds and lines, to wit: Beginning 
at a south-west corner of a certain tract of land of 
100,000 acres, granted to C. W. and G.; thence extend- 
ing east, along the southern boundary of the said 
tract, six miles; thence southerly so far as, by lines 
drawn from those two points parallel to the eastern 
and western boundaries of said 100,000 acre tract, will 
include the quantity of 33,750 acres of land.”” He had 
previously deeded to L., L. and B. a tract, the eastern 
boundary of which ran over and cut off two miles in 
width of the western part of the tract first mentioned, 
thus producing a deficiency of 11,694acres. Held, that 
the line could not be extended so far south, upon other 
land granted by Morris to C., so as to give the quantity 
of acres intended, although the latter deed described 
the land conveyed as beginning at the south-west 
corner of a certain tract of land of 33,750 acres, granted 
or to be granted. by Morris to C. The court say: “‘We 
cannot accede to this proposition, where there is a 
known and well-ascertained place of beginning. In 
such a case the grant must be confined to the lands 
corresponding with the boundaries given in the deed. 
It would seem to be equitable, if Morris continued to 
own the adjoining land, that the grant should be satis- 
fied by being extended on his other lands, so that the 
grantee might have his complement; but even then we 
much doubt whether a court of law could afford the 





relief,” etc. In Mann v. Mann, 1 Johns. Ch. 232, a 
testator bequeathed to his wife “all the rest, residue 
and remainder of the moneys belonging to his estate at 
the time of his decease.’”” Witnesses were examined 
to show the testator’s intention that this bequest 
should embrace bonds, mortgages, promissory notes, 
etc. Held inadmissible, there being nothing in the 
will to indicate that he intended to use the word in 
that extended sense, and ‘the bequest having a cer- 
tain and definite subject on which it can ope ” The 
chancellor lays great stress on this latter circumstance, 
and quotes Doe v. Oxenden, in which he says: ‘The 
court considered this fact as a very material circum- 
stance, and one which made the case to differ from all 
others on the subject of explaining a will by parol 
proof; because, in all cases that had been before, the 
evidence was admitted to explain a part which, with- 
out such explanation, could have had no operation.’’ 
We cannot see that Kurtz v. Hibner is fortified by an 
examination of the authorities on which it is based. 

In closing, let us advert to the case of Woods v. 
Moore, 4 Sandf. 579. The testatrix devised two lots 
of land, describing them, which lots she had previously 
sold and conveyed, taking bonds and mortgages for the 
unpaid purchase-money, which she held at her death. 
Held, that the bonds and mortgages passed to the 
devisee. Ch. J. Oakley says: ‘The rule established 
is very plain, that where it is clear that there was an 
intent that the property in question should pass, it will 
be held to pass, notwithstanding a misdescription, so 
long as there is enough of correspondence to afford the 
means of identifying the subject of the gift.’ 

From these cases, and from Wigram’s 5th, 6th and 
7th propositions, we deduce the following rules: 

1. For the purpose of ascertaining the beneficiary, 
identifying the thing bestowed, or determining the quan- 
tity of interest given, in a will, the court may inquire 
into every material fact relating to the claimant, the 
property claimed, and the circumstances and affairs of 
the testator and his family, and the claimant; and the 
testator’s declarations contemporaneous with the making 
of the will, but no other, are admissible in this view; but 
no evidence of mere mistake on the part of the testator 
or the draftsman is admissible. 

2. A description partly false may be made operative 
by rejecting the false part, provided the remaining por- 
tion reasonably corresponds with the person, thing, or 
interest indicated by such extrinsic evidence; but no 
words can be added to any description. 

IRVING BROWNE. 
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ACCORD AND SATISFACTION. 


This phrase is one of the terms of the old common 
law, and had a certain and well-defined meaning as 
early as the times of Blackstone and Jacobs’ Law Dic- 
tionary. 

The phrase embraces two elements: first, an accord 
executory, and second, an accord executed. The first 
is incomplete, depending on conditions in the discre- 
tion of each party. The second is complete and 
effective. 

Every accord is an agreement but every agreement 
is not an accord. The word accord was adopted into 
the nomenclature of the common law, to designate an 
agreement (made between debtor and creditor, or be- 
tween a claimant of damage and the person liable to 
make satisfaction for the damage), to give and receive 
satisfaction of some debt, damage or obligation by the 
payment and acceptance of a certain sum of money, 
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or the delivery and acceptance of some article of prop- 
erty, or the performance of some act, in satisfaction of 
the debt, damage or obligation. And it must be lim- 
ited to an existing obligation; and it follows, as a mat- 
ter of course, that this accord has no new or independ- 
ent consideration to support it, and is void. It has 
been uniformly held, that neither party is bound to 
execute an accord; that an accord executory, even 
with tender of performance, is no bar to an action. 
But while this position has been argued and decided 
over and over again for the last hundred years, the 
reason why an accord executory was void, and no bar 
to an action, viz., that it is an agreement without con- 
sideration, has been sometimes strangely overlooked ; 
and some cases have been argued and decided upon the 
supposition that they came within the principles of 
accord and satisfaction when they did not. The case 
of Tilton v. Alcott, 16 Barb. 598, is a prominent one of 
this class, and has led to some confusion of ideas on 
the subject. 

The action was brought to recover the amount of two 
promissory notes. The defense was that the parties 
had made an agreement, to the effect that the debtor 
should convey to the creditor a piece of land, at a 
price thereafter to be fixed, but understood as exceed- 
ing the amount due on the notes, and receive these 
notes as the first payment, and that the creditor should 
secure the payment of the surplus of the price of the 
land by bond and mortgage; that the debtor tendered 
performance on his part, but the creditor refused on 
his part, and brought this action on the notes. The 
trial was before a referee, who overruled the defense 
and reported in favor of the plaintiff for the amount 
of the notes, on which judgment was entered, and an 
appeal taken by the defendant to the general term in 
the seventh district. It does not appear on what 
ground the referee overruled the defense, but the gen- 
eral term, in affirming the judgment, placed its decis- 
ion “distinctly on the ground that an agreement by 
way of accord executory, to be performed at a future 
day, with a complete tender of performance, is no bar 
to an action, unless performance is accepted.’’ Here are 
three rights to one wrong, and, perhaps, that is as much 
as ought to be asked in any case. The finding of the 
referee was right; the affirmance of the judgment by 
the general term was right; and the exposition of the 
principle upon which the general term based its decis- 
ton was right; but the application of the doctrine of 
accord and satisfaction to the facts of the case was 
wrong. The agreement was not an accord, within any 
known definition of that term, but an ordinary con- 
tract to sell and convey land, with new, independent 
and sufficient consideration to support the mutual 
promises of the parties, but void, not as an accord ex- 
ecutory, but because it was not reduced to writing and 
signed by the parties; thus the decision was right, 
though the reason rendered for it was wrong. Worse 
errors than this have been committed, but it is an 
error, nevertheless, and should becorrected. Asstated 
above, every accord is an agreement, but every agree- 
ment is not an accord. No agreement, which, at the 
time that it provides for a consequent satisfaction of 
some pre-existing debt, damage or obligation, also pro- 
vides for the creation of another debt or obligation, or 
the payment of other money, or for the sale and deliv- 
ery of other property, or the performance of other acts 
in connection with the satisfaction of the debt, dam- 
age or obligation, is, or can be, treated as coming within 
the definition of an accord. All this class of agree- 
ments are contracts in the ordinary acceptation of the 








term, and are to be passed upon and sustained or repu 
diated upon their own merits, according to the law of 
contracts, and not as accords; and their appropriate 
name is not substituted, but independent, agreements, 

The suggestion in the opinion that “‘the new agree- 
ment, as reported by the referee, contemplated a turn- 
ing out of the premises, at a future day, after an 
appraisal,” is substituting the flavor of the plum for 
its substance. The indebtedness of Alcott may have 
been an inducement to making the agreement, but the 
real substance of the agreement was the sale and con- 
veyance of the land, and the terms of payment were 
mere incidents, and may be varied ad infinitum, with- 
out changing the legality of the contract. If the agree- 
ment had been to sell and convey the land to be sold 
and received in satisfaction of the debt, be it more or 
less, it would have come within the true definition of 
an accord executory, and would have been obnoxious 
to the usual objections to accords executory, to wit: 
that being without any new or independent considera- 
tion, and void, whether in writing or not. But as the 
terms of the agreement required the sale and convey- 
ance of land of more value than the debt to be satis- 
fied, and the payment by the purchaser of the surplus, 
it had a new, independent and sufficient consideration 
to support the mutual promises of the parties, and was 
not an accord in any sense of the word, but an inde- 
pendent agreement, and if in writing was binding on 
the parties, as any ordinary contract for the sale of 
land; but if by parol, it would have been void under 
the statute requiring contracts for the sale of real 
estate to be in writing. From the statement of the 
case, as reported, it is somewhat uncertain whether the 
agreement called an accord was in writing or not; if in 
writing, and signed by the parties, instead of being 
three rights and one wrong, as above stated, it would 
be four wrongs and no right. 

C. D. Lawton. 
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THE LAWS OF LOUISIANA AND THEIR 
SOURCES. 

BY THE HON. E. T. MERRICK, OF NEW ORLEANS, LATE 
CHIEF JUSTICE OF THE SUPREME COURT OF THE STATE 
OF LOUISIANA.* 

The chairman of each section of the academy is 
required by a resolution to read a paper on the branches 
of science submitted to such section. This resolution 
imposes upon me the duty of reading a paper on either 
law or political economy. 

It is a maxim that all men are presumed to know the 
law, and that ignorance of the law excuseth no man. 
This maxim is well enough as it respects offenses malum 
im se and such questions of right and wrong as one’s 
conscience settles, without any elaborate appeal to 
reason. But when we come to consider regulations 
which are made merely for convenience, or questions 
which require the cautious weighing of reasons by the 
cultivated mind to arrive at what is just, the propriety 
of the maxim is by no means so clear; yet it is essential 
to the administration of justice. 

It has occurred to me, that, of the subjects at my dis- 
posal, a few observations on the laws of Louisiana and 
their sources would be probably the most useful and 
interesting, and contribute in a slight degree, perhaps, 
to awaken a greater interest in our laws, and tend to 





* This article was read on the 23d of Janu last, before 
the New Orleans Academy of Science, of which body Mr. 
Merrick is a member, and was published in the 
Oritique de Legislation et de Jurisprudence. 
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diminish the distance between the fact and the pre- 
sumption, contained in the maxim. 

It is well known that the laws of Spain were the laws 
of Louisiana at the cession of the territory to the United 
States in 1803, by the treaty of Paris. 

It is true, the country had been settled by the French 
in 1699, and had continued in the possession of France 
for seventy years, when O’ Reilly took possession of the 
game in 1769 for Spain, and that the larger part of the 
jnhabitants were of French descent, and that the 
country had been retroceded to France by the treaty 
of Ildefonso in 1800, and by that power transferred to 
the United States, yet the brief possession de facto by 
France from the 30th day of November, A. D. 1803, to 
the 20th of December of the same year, did not permit 
the carrying into effect of any material changes in the 
laws. The only changes made by Lausat, acting for 








France, was to substitute a mayor and council for the’ 


government of New Orleans in the place of the Cabildo, 
and to re-establish the black code of Louis XV., pre- 
scribing the duties toward and the government of 
slaves. But as Spain and her Indies were governed by 
the civil law, which also prevailed in France and 
Louisiana, the change was not so marked, so far as 
private rights were concerned, as it was respecting the 
parceling out of the public domain, and laws affecting 
the public order and the substitution of the Spanish 
language for the French in legal proceedings. It is 
quite apparent that the Spanish laws were acceptable 
to the inhabitants, for no attempt was made to change 
them after the cession, further than was operated by 
subjecting the country to the authority and constitu- 
tion of the United States. So that at this time Louisi- 
ana is the only state of the vast territories acquired 
from France, Spain and Mexico in which the civil law 
has been retained, and forms a large portion of the 
jurisprudence of the state. The treaty of Paris guar- 
anteed to all the inhabitants of Louisiana (then embrac- 
ing the immense territory from the gulf to the forty- 
ninth parallel of latitude, and from the Mississippi 
river to the Rocky mountains) all the rights, advan- 
tages and immunities of citizens of the United States, 
and protected them in the enjoyment of their liberty, 
property and religion. As in matters of treaties the 
president and senate of the United States possess the 
supreme power, no steps were needed to naturalize the 
inhabitants of the territory, how short soever their resi- 
dence in it had been at the time of the cession. They 
became at once citizens of the United States. 

The first government provided for the ceded territory 
by our government was exceedingly simple: Congress, 
in advance of the transfer on the 3lst October, 1893, 
provided that until the expiration of that session of 
congress (unless provision for the temporary govern- 
ment should be sooner made) all the military, civil and 
judicial powers exercised by the officers of the existing 
government of the same should be vested in such per- 
son or persons, and should be exercised in such manner, 
as the president of the United States should direct, for 
maintaining and protecting the inhabitants of Louisi- 
ana in the free enjoyment of their liberty, property 
and religion. 

It was not long, however, before the principal part of 
the present state of Louisiana was crganized into a ter- 
ritorial government under the name of the territory of 
Orleans. I say principal part, because, although the 
terms of the law embraced within the territorial limits 
that part of the state between the Mississippi river and 
Pear: river, and between the Mississippi territory and 
the Manchac or river Iberville, this part of the territory 
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was at that time actually held by Spain, and continued 
to be so held until 1810. The legislative power of the 
territory of Orleans, by the act of congress of March 
22, 1804, was vested in the governor, appointed by the 
president, and in thirteen of the most fit and discreet 
persons of the territory, who were to be appointed 
annually by the president. The ancient laws were 
continued in force until repealed or modified by the 
Legislature. In March, 1805, congress re-organized the 
territorial government, by authorizing the president to 
establish a government similar to that exercised in 
Mississippi territory, which had been created by adopt- 
ing the same government as that organized under the 
celebrated ordinance of 1787, for the government of the 
territory of the United States north-west of the river 
Ohio, excluding the last article of the ordinance which 
prohibited slavery. Therefore, to know what law gov- 
erned the territory, recourse was had to the ordinance 
of 1787. 

As was to be expected, the first changes made in the 
laws of Louisiana were in relation to crimes and 
offenses which could, in a country having no immemo- 
rial usages, exist only by virtue of statute law, and 
which were introduced in language and terms known 
to the laws of England; and in the act of the 4th of 
May, 1805, the following provision was adopted, viz. : 
* All the crimes, offenses and misdemeanors herein- 
before named, shall be taken, intended and construed 
according to and in conformity with the common law 
of England. and the forms of indictment (divested, 
however, of unnecessary prolixity), the method of 
trial, the rules of evidence, and all other proceedings 
whatsoever in the prosecution of said crimes, offenses 
and misdemeanors, changing what ought to be changed, 
shall be (except by this act otherwise provided for) 
according to said common law.”’ 

The crimes and offenses referred to in the section 
comprised the principal offenses known to our law, so 
that, at the present time, the section of the statute of 
1805 is deemed to be applicable to all crimes and offenses. 
Standing, as it has done, on the statute book from 1805 
to the present time, without modification or change, 
in the midst of the various schemes for the revision of 
our statute laws, it has had a marked influence upon 
the criminal jurisprudence of Louisiana. It has given 
stability to that jurisprudence, since the inquiry of our 
judges was limited to the common law as it stood at 
the time of the passage of the act. They were not 
bound to follow the common law of England, as it 
became modified by adapting itself to the changes intro- 
duced by the statutory law of England, but they were to 
look to a single standard, viz., the common law of 1805. 
This venerable provision was re-enacted for the first 
time in 1870, but, at the same time, in the last section 
of the revised statutes it is excepted from repeal. The 
common law of England, ever pliant, and bending 
itself to the gradual changes wrought by the improve- 
ments in science, the arts, manufactures and commerce, 
and by the modified habits of the people, has never 
been precicc!y the same from age to age. Hence, the 
medcrn English authorities, whenever overruling the 
standard works on the criminal law of the period of 
1805, have not been regarded as of binding authority. 

The next important measure affecting the civil laws 
was the codification of the civil law of the territory. 
A great misapprehension exists in the minds of many 
in regard to the civil code of Louisiana. It is supposed 
to be but a re-enactment of the Napoleon code. It is 
true the French code preceded our code of 1808 by five 
years, and a projet of it (for the Napoleon code, as 
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adopted, had not reached the territory) may have sug- 
gested to our legislators the necessity of reducing the 
laws, which were in the Spanish language, a tongue 
foreign to the largest portion of the citizens of Louisi- 
ana — Americans, or those who were of French de- 
scent — into a single code, which should be published 
in French and English. 

In June, 1806, the legislature, by a resolution, ap- 
pointed two prominent lawyers, James Brown and 
Moreau Lislet, to compile and prepare a civil code, and 
they were expressly instructed by the legislature “‘ to 
make the civil law by which this territory” was then 
““geverned, the groundwork of said code,” in other 
words, to make the Spanish law the groundwork of the 
code. On the 3lst of March, 1808, the old code was 
adopted, declaring merely an abrogation of the ancient 
laws wherever the same were contrary to that code, or 
irreconcilable with it. The effect of this provision was 
to leave all the Spanish laws not irreconcilable with 
the code in force, and they continued to be quoted and 
acted on in the courts until 1828, when, by one sweep- 
ing clause in the statute of 25th of March, known to 
lawyers as the great repealing act, all the civil laws 
which were in force before the promulgation of the 
civil code, then lately promulgated, were repealed. If 
it was the intention of the legislature to prevent refer- 
ence to foreign systems of law, principles, maxims and 
rules for the exposition and interpretation of our own, 
and to confine our courts to the meager provisions of 
the civil code and of statutory law for all rules of right 
and justice, it was a mistaken labor. The legislature 
might as well attempt to repeal and abrogate the lan- 
guage of its people and the rules of logic, as to prevent 
the lawyer from recurring to the ancient principles and 
maxims of the law as well as its history, in order to 
ascertain its meaning. The enactment of alaw, whether 
organic, as in the case of constitutions, or legislative, 
presupposes the existence of rules of interpretation. 
And so it has happened that the ancient laws are still 
examined, not only as reflecting light upon those re- 
maining, but also as furnishing the great store-house 
of equitable maxims for the decision of cases not fore- 
seen by the lawgivers. The ancient laws and maxims 
teach us what is equitable and just. 

By resolution of the legislature, passed the 14th of 
March, 1822, Messrs. Livingston, Derbigny, and Moreau 
Lislet were appointed, on joint ballot, to revise the 
civil code of 1808, by amending it in such a manner as 
they should deem advisable, and by adding thereto 
such laws as were still in force, and not included therein. 
These jurists, among whom the last named was not the 
least, reported their proposed amendments of the code 
to the legislature, and the articles of the old code and 
the amendments were numbered continuously, and on 
the 12th of April, 1824, they were approved by the leg- 
islature, and went into operation in 1825; in the city 
of New Orleans, the 20th day of May, 1825, the day of 
its promulgation. 

There are very many articles in the civil code of 1808, 
and as amended in 1825 and continued by the recent 
revision of 1870, which are identical with articles in the 
Napoleon code, and lead to the supposition that when- 
ever the compilers of the code of 1808 found an article 
in the projet of the French code, which fully expressed 
the sense and meaning of a provision of the law of 
Louisiana, it was appropriated. In other instances, 
the French text was amended to conform to our law 
and so adopted. In others, the Spanish law was first 
written in French and translated into English. Never- 
theless, the laws of Louisiana, where differing from the 








Napoleon code, have been preserved, and thus the ciyi] 
code contains some provisions in sharp contrast with 
the Napoleon code. The Napoleon code has 2281 arti. 
cles; ours has 3556, and that of 1825 had 3522 articles. 

When the code of 1808 was enacted, laws were passed 
in French and English. The government being terri- 
torial, there was no constitutional provision requiring 
the laws to be passed in the English language. Hence 
the French text of the articles found in the code of 
1808, and still retained, have been held to be of equal 
force with the English articles, and have been resorted 
to by the courts to prevent the evils which might flow 
from a bad translation. 

Although Spanish law has been the law of the land, 
and our courts take judicial knowledge of the same 
without proof, and although the French laws are 
esteemed foreign laws, which require to be proven 
when brought in controversy in our courts, yet the 
similarity of the French text of our late codes to the 
Napoleon code has been so great, that commentators 
on the French code, as well as the decisions of the 
court of cassation, have exercised great influence on 
controversies arising under our own code. Perhaps 
one reason has been that we have no commentaries of 
our own further than some annotated codes, and a 
work on criminal law and digests of the decisions of 
the courts, owing to the limited sale which has followed 
all similar publications. Hence French authors are an 
essential part of a lawyer’s library. 

The practice of the state courts of Louisiana up to 
September, 1825, when the code of practice, prepared 
vader the resolution of 1822, approved April, 1824, went 
into effect, was regulated by the act of 1805 (which was 
based on the Spanish laws), and amendments thereto. 
The code of practice itself was written by its compilers 
in the French language, and many of its articles are 
badly translated. It has recently (1870) been revised, 
by incorporating some amendments (which have from 
time to time been enacted) into the body of the work. 
It has not been materially changed in other respects, 
and the numbers of the articles remain the same. 

We notice some efforts now being made to introduce 
further amendments, in order to lessen the present 
heavy costs of litigation which drives suitors from the 
courts of justice. Some change is certainly very desir- 
able, not so much to amend, as enforce, the law respect- 
ing costs. When we consider how extensive the litiga- 
tion is which arises from the adoption by the legisla- 
ture of a new system of practice, it should admonish 
us to modify with some caution. It took twenty years 
to settle the practice act of 1805, and since 1825 our 
courts have had much of their time occupied in ascer- 
taining the meaning of the code of practice. The 
experiments in our sister states in adopting codes of 
procedure have also given rise to a great deal of litiga- 
tion. Hence it would seem, that, if any change-was to 
be introduced, it could best be done by way of amend- 
ments to the present system. It may also be observed 
that the new codes of procedure are rather imitations 
of our code of practice than otherwise. The prepara- 
tion of the pleadings by the attorneys in New York is, 
I think, but a continuation of the ancient practice in 
that state of making up the rolls by the attorneys. 
The attempts of the legislature to codify the othe 
branches of the law failed. 

A projet of a commercial code was prepared unde1 
the resolution of 1822, but fortunately never was 
adopted. It would be extremely unsatisfactory for a 
single state of the union to adopt a system of commer- 
cial law which should sometimes come in conflict with 
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the commercial law of the neighboring states, as set- 
tled by their courts, and in conflict with the law as 
settled by the courts of the nation. As it is, the courts 
being free to act, have gracefully yielded on questions 
of commercial law to the customs of merchants and 
the rules settled under the common law and in our sis- 
ter states, so that the whole body of the commercial 
law governing this union is, in the main, moulded into 
a harmonious whole. As it had been formed upon the 
custom of merchants, ingrafted upon the common law, 
the decisions in England were generally looked to with 
great respect, and what is commercial law in London 
is commercial law in Washington, as well as among 
most commercial nations. 

A like attempt was made to reduce the criminal law 
and criminal proceedings to a simple code in 1820. In 
1821 Edward Livingston was elected by ballot of the 
general assembly to draft a criminal code. Livingston 
prepared and presented to the legislature a system 
comprising ‘‘a code of crimes and punishments, a code 
of procedure, a code of evidence, a code of reform and 
prison discipline, and a book of definitions.” This 
constituted the celebrated Livingston code, a work 
more famed abroad than at home—a work noted for 
its scientific description of crimes and offenses, and of 
the proceedings devised for the trial, prison discipline, 
and punishment of offenders, and their reformation. 
The projet never having become a law, has left the 
world unenlightened as to what would have been its 
practical operation. Being based upon the common 
law, which Livingston sought to simplify, much of it 
would doubtless have worked well; but, like all un- 
bending legislative provisions regulating the details of 
practice, it would have taken years of discussion before 
the courts to settle its meaning. As it was, scarcely a 
question could be raised under the criminal law which 
had not been previously decided by some binding 
decision. 

The legislature of 1855 attempted to revise the stat- 
utes of the state, and adopted the hazardous experi- 
ment of annexing to each statute a clause, not only 
repealing all laws contrary to the provisions of each 
act revised, but all laws on the same subject-matter, 
except what was contained in the civil code and code 
of practice. There being no saving clause except as 
to the act relating to crimes and offeuses, an adherence 
to the language of the statutes would have occasioned 
the overthrow of offices and the loss of rights. It 
forced the courts to depart from the letter of the law 
in order to ascertain its meaning and prevent an evil 
which the law-givers had not foreseen. 

In the recent revised statutes, the legislature has 
repeated the same experiment, without even a saving 
clause as to crimes and offenses, and again forced the 
courts to interpret so as to prevent great evils. The 
revised statutes of 1870 are comprised in 3990 sections, 
and contain the matters of the revised statutes of 
1856, and the recent amendments. 

Having thus hastily glanced at some of the promi- 
nent points in our legislation, we will look for a 
moment into the courts in session in our midst, and 
take a practical view of the laws enforced in them. 
We shall find that the courts of the United States have 
jurisdiction of cases — 

Ist. In admiralty. 

2d. In bankruptcy, patents and copyrights; and 

8d. Of revenue and prize cases, offenses against the 
United States, and other causes in which the United 
States government is interested as a plaintiff, and con- 
current jurisdiction with the state courts. 





4th. Of all causes in which a citizen of another state 
is plaintiff or defendant, and the other party is a citizen 
of the state, and cases in which an alien is a party. 

We shall find that the state courts have exclusive 
jurisdiction of crimes and offenses against the state, 
of probate matters, of all controversies between citi- 
zens of the state, whether it respects their property or 
status, or obligations arising from wrongs done to them 
by others. And they have concurrent jurisdiction 
with the courts of the United States on all these ques- 
tions when an alien or citizen of another state submits 
himself to the jurisdiction of the state courts, or 
when sued does not avail himself of the right which 
he has to remove his cause to the courts of the United 
States. 

If we now regard the mode of proceeding in the dif- 
ferent courts we shall find it very dissimilar, and, in a 
few particulars, resting upon principles directly the 
opposite of each other; for example, if your ship has 
been damaged by collision on navigable waters, and 
the party who was instrumental in occasioning the 
damage is within the reach of process of the court, 
you have your choice to proceed against such party on 
the law side of the state or federal courts, according 
to the citizenship of the party, or to bring your action 
in admiralty in rem or against the person. If you sue 
on the law side of the courts, you must take care that 
neither you nor your agents controlling the ship have 
been in fault. For the courts of law, deriving their 
rules from a rigid morality, inform you that they do 
not sit to balance negligences, faults and wrongs; that 
whoever comes before them must come with pure 
hands. Their maxim is, procul, O procul este profani, 
and the suitor who has been partly in the wrong is sent 
away without redress, however much he may have 
been damaged, and how much greater soever may be 
the fault of the other party. 

The courts of admiralty, looking at human actions 
in a more benevolent light, and with a juster appreci- 
ation of the conduct of men in times of danger and 
excitement, consider the faults and negligence of both 
parties, and where both are in fault, estimate the loss 
of both vessels, and divide the loss between the par- 
ties, and grant relief, where, in a court of law, it 
would be refused. 

The proceedings in admiralty are of civil law origin, 
and many of the principles governing the court of 
very great antiquity. They can be read back to the 
Greeks before the Christian era, from whence they 
were received into the Roman jurisprudence. 

The jurisdiction of the courts of admiralty is exclu- 
sive whenever the proceeding is in rem, that is, against 
the vessel or other thing not subject of maritime 
jurisdiction. If, however, at the same time persons 
can be found and service made upon them by arrest, 
which is still allowed as citation, and the matter to be 
brought to the consideration of the court is one for 
which the common law gave a remedy, the courts of 
ordinary jurisdiction have concurrent jurisdiction in 
personam, and may decree compensation and damages 
as in other cases. But if the ship or vessel is the 
object of pursuit, and the same is to be taken into the 
custody of the law, and made responsible for liens and 
privileges in ordinary cases, civil and maritime, includ- 
ing spoliation, civil and maritime or prize cases, the 
district courts of the United States alone have juris- 
diction, and any judgment pronounced in a proceed- 
ing in rem, in the highest court in the state where the 
same can be rendered, if that court be but a justice of 
the peace in an unappealable case, can be carried before 
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the supreme court at Washington, where it is sure to 
be reversed ; that court zealously protecting the juris- 
diction of the federal courts over such cases. 

In admiralty personal qualities are, in effect, attrib- 
uted to matter, so that it is the ship, vessel or other 
thing which is supposed to have offended in prize cases, 
and in ordinary civil cases it is the ship or vessel which 
vwes the duty or lien, as well as the captain and own- 
ers, and all persons interested are admitted in the 
process in rem as claimants, and the thing is treated as 
a real defendant. Revenue cases are, in some respects, 
assimilated to the above, although not belonging to the 
admiralty jurisdiction. 

The proceedings are commenced by a libel (libellus, a 
little book), in which the plaintiff, through his lawyer, 
called a proctor, alleges and articulately propownds, in 
in a series of numbered propositions, the grounds of 
his complaint, to be specifically answered by the 
defendant, or by whoever comes into the case as 
claimant, if the proceedings be in rem. If either 
party give a bond for property, etc., he borrows a term 
from this, a solemn form of the civil law, and calls it a 
stipulation. 

The constitution of the United States conferred 
upon the courts of the union exclusive jurisdiction in 
admiralty. In England this jurisdiction extended to 
tide waters only. At the commencement of the 
government, giving the language the signification it 
then bore, it was supposed the power conferred only 
extended to tide waters, and so it was decided by the 
supreme court of the United States. The jurisdiction 
in the case of Warring et al. v. Clarke, 5 How. 4, 
decided in 1847, for a collision between the steamboats 
Luda and De Soto, was maintained by proving that 
there was a perceptible tide extending up the Missis- 
sippi river as high as Bayou Sara. 

Since that period the supreme court of the United 
States, notwithstanding the earnest dissent of some of 
its members, has, as it always happens when conven- 
ience and expediency demand a change, extended the 
admiralty jurisdiction over the lake and all rivers 
navigable by vessels of ten tons burden and upward, 
The simple and speedy proceedings in the courts of 
admiralty make that court a great favorite with many, 
while others think they see the tendency in the national 
courts to engross jurisdiction, which may lead to greater 
evils in the end than the present good attained by decis- 
ions, which, they think, overstep the limits of the 
constitution as understood by those who framed it. 
The constitution of the United States also confers 
upon congress power to pass uniform rules of bank- 
ruptcy. It isa principle, governing many of the provis- 
ions of the constitution of the United States, that 

they are inoperative until congress has passed some 
law to carry the provisions of the constitution into 
effect. Thus, the constitution gives the courts of the 
United States the right to take jurisdiction of contro- 
versies between citizens of different states, between 
aliens and citizens, and as it respects the grants of 
lands made by different states, etc. But the courts of 
the United States hold that they cannot take cogni- 
zance of such controversies without an act of congress 
to carry the provisions of the constitution into effect. 
Hence, the individual states have power to pass and 
enforce insolvent and bankrupt laws when no act of 
congress is in force on the subject. Since the forma- 
tion of the federal government bankrupt laws have 
been passed between long intervals, and following com- 
mercial disasters, on three occasions, viz.: April 4, 
1k), repealed in 1803; and 19th of August, 1841, re- 
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pealed 3d of March, 1543. and that of 1867, still jp 
force, and which is probably intended to be perpetual, 

The insolvent laws of Louisiana, now dormant, by 
reason of the act of congress, are of Roman origin. 

Under the law in the period of the twelve tables, the 
borrower of money or debtor could deliver himself, 
his family and effects, into the hands of his creditor, 
and became bound to him nexu vinctus. He was only 
released on payment of the debt by himself, or by 
another for him. If he failed to pay, he was adjudged 
to the creditor with all his property. In other cases, 
after certain publications and delays, the debtor was 
adjudged (addictus) to the creditors, who could slay 
him, or sell him as a slave beyond the Tiber. If there 
were several creditors, the twelve tables ordained that 
he should be cut in pieces and fairly divided among the 
creditors; which probably meant a division of the 
price of the debtor after he and his goods were sold, 
As the pater familias had the power of life and death 
over his children and grandchildren, of whatever age 
they might be, as well as over his slaves, this provision 
of the twelve tables does not seem so extraordinary. 

After the preceding provision was abolished, there 
was a period of the Roman law in which the debtor's 
goods were sold in mass (per wniversitatem), and the 
vendee succeeded actively and passively to the effects 
and debts of the insolvent, and was bound to pay the 
price to the creditors pro rata. Hence, as the debtor 
had an universal successor, he was discharged from the 
debt. The benefit of the cession of goods, as it now 
exists in our law, had its origin in the time of Julius 
or Augustus Cesar. Where the cession was made 
under the law of Julia (ex lege Julia), the debtor en- 
joyed the right to the beneficiwm competentice, which is 
a point of difference between the bankrupt laws and 
our own, the cessio bonorwm. 

Aman may commit an act of bankruptcy and be 
forced into court without being insolvent. Under the 
state law he cannot be forced into insolvency so long 
as he has effects to meet executions. The bankrupt 
laws discharge the debtor absolutely from the debt. 
The cessio bonorum does not relieve the debtor abso- 
lutely from his obligations, but if he comes to a fortune 
subsequently to his surrender, he can be compelled to 
make a second surrender; but he is entitled to retain 
for his own use a competency; that is the beneficium 
competentie just mentioned. The insolvent laws of 
Louisiana, in common with the bankrupt laws of the 
individual states, did not discharge the debtor from his 
obligation due the citizens of the other states, and only 
barred the obligation due citizens of the same state. 
Where contracts are entered into during the existence of 
a bankrupt law, there can be no question of the right of 
the courts (considered as a question of morals) to dis- 
charge the debtor. The right is a condition making a 
part of the contract. The debtor could say to his 
creditor: ‘‘When I bound myself to pay you a sum of 
money, it was with the understanding, that, if by mis- 
fortune I should become embarrassed, I should be 
discharged from the debt by surrendering to you and 
my other creditors all of my effects. You took my 
obligation, knowing that the law which was a part of 
the contract gave me this right, and you are bound by 
the contract.’’ But where the bankrupt law is passed 
after the debt was contracted, the right to discharge 
the debtor is not quite so apparent, since it is a funda- 
mental principle of our law that the states cannot im- 
pair the obligation of contracts. 

The propriety of enacting bankrupt laws by the sov- 
ereign power depends upon the weighing of the propo- 
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sitions, Whether it is better that some persons should 
suffer inconvenience on account of the incautious use 
of credit, as an example to deter others and prevent 
the like occurrences, and the advantage which the 
state will derive from the free and untrammeled in- 
dustry of all its citizens, particularly where many are 
embarrassed, coupled with the drawback that the bank- 
rupt laws are frequently made the means of screening 
the money and effects of a fraudulent debtor from the 
pursuit of his creditors, 

The insolvent, oppressed with debt, is incapable of 
engaging in new business and occupation. Freed from 
the overwhelming burden, he engages again in useful 
employments with spirit and zeal, and becomes a wealth 
producer and a valuable citizen to the state. 

In 1824 congress passed a law adopting for the prac- 
tice of the federal courts in this state the rules of pro- 
ceeding of the state courts. At this time, as already 
shown, the code of practice was not adopted. But the 
rules of proceeding under the practice acts were very 
similar to those prescribed by the code of practice. A 
Jarge number of the bar were of the opinion that the 
broad terms of the act of congress of 1814 introduced 
into the federal courts the state practice in all cases, 
and to the exclusion of proceedings on the equity side 
of the court, according to the forms common in the 
other states. After a strenuous contest it was finally 
settled that the courts of the United States had equity 
jurisdiction according to the ancient forms, and all 
causes proper for the consideration of the chancellor 
are required to be brought on the equity side of the 
court: that is, they must be brought according to the 
rules of the practice in chancery; and these rules are 
uniform throughout the United States, while the law 


side of the federal courts is governed by the laws of 
the individual states to the same extent as the state 
courts in ordinary affairs. 

There are great misapprehensions as to the meaning 


of the term equity or chaucery. It will surprise some 
to be told that proceedings in equity are governed by 
laws as well known and as faithfully carried out as 
those upon the statute book, and, after all, that it is 
nothing more than a mode of rendering justice and 
granting relief in a different manner, concurrently 
with, or in a different class of cases from, those reliev- 
able at law. 

In every system of laws there must arise a state of 
facts, with which courts of justice are required to deal, 
not contemplated by the lawgiver, nor provided for 
by him, or if within the express letter of some broad 
provision which he has laid down, yet of such a char- 
acter that to carry the provision into effect would 
shock that innate sense of justice implanted in the 
bosom of every one, and such considerations would 
leave no doubt that the lawgiver never intended the 
provision in question to govern the particular case. In 
the first example the courts find rules of decisions from 
the equitable maxims which are supposed to be the 
foundation of all laws; in the other, the courts inter- 
pret according to rules of equity and the general intent 
or scope on other laws or like subjects, and endeavor 
to arrive at the true spirit and meaning of the law, and 
exclude from the broad words of the law what was not 
the intention of the lawyers to embrace in them. For, 
as St. Paul has it, “the letter killeth but the spirit 
giveth life.’’ If, from some forgotten statute, or from 
time immemorial, the practice of the courts of law has 
been confined to a set of formulas, there will arise a 
conlition of things not contemplated in former ages, 
and a class of wrongs which these formulqs are insuffi- 





cient to redress. Precisely this condition of affairs did 
arise under the jure civile in the Roman law, which 
was remedied by the jurisdiction which the proctor 
assumed or amplified when he established the jus 
honorarium, and allowed petitions to be addressed 
directly to him in extraordinary cases, and in England, 
where the chancellor assumed jurisdiction of those 
cases in which there was no adequate redress at law. 
In the latter country (as in the former in ancient time) 
proccedings on the law side of the courts were regulated 
according to certain strict forms, and relief could not 
be afforded in any other manner. In the action of 
assumpsit, for example, a judgment could only be ren- 
dered for damages; in debt, that the defendant recover 
his debt and damages; in covenant, even to convey land, 
the judgment is that plaintiff recover his damages; and 
so of the other actions. It was found in very many 
cases that the relief granted by the courts at law was 
wholly inadequate to the injury. The chancellor of 
England gradually assumed jurisdiction over this class 
of cases, and uncontrolled by formulas rendered his 
decree according to the right of the case. If the defend- 
ant had contracted to sell to the plaintiff a tract of land, 
while a court of law could only in the action of assump-~ 
sit or covenant give judgment for damages, the chan- 
cellor, meeting the very equity of the case, ordered 
the defendant to make title and to account for the 
revenues, and compelled obedience to his decrees by 
proceedings known to his court. 

The kind of jurisdiction assumed by courts of equity 
may be illustrated by an example from the statute of 
frauds and perjuries passed in England in 1677, and 
adopted in some form or another in most of our sister 
states. By this act, among other things, it was pro- 
vided that no action should be brought upon any con- 
tract for the sale of lands, unless the agreement or 
some memorandum or note thereof should be in writ- 
ing and signed by the party to be charged therewith. 

Now it sometimes happens that verbal contracts are 
made and partially performed, asa, for example, the 
intended purchaser who paid part of the price and has 
been put in possession. By the strict letter of the 
statute the vendee would be defeated in his action. 
upon the verbal contract. But a court of equity, view- 
ing the statute as made for the purpose of preventing 
fraud, comes to the relief of the purchaser, on the 
ground that to allow the vendor to avail himself of his 
advantage would be to encourage one of the mischiefs 
which the legislature intended to prevent. It compels 
him to answer plaintiff’s complaint under oath, and 
decrees a specific performance. Under our state law, 
where equity and law are administered together, the 
like relief is only granted where the defendant admits 
the contract under oath, and possession has been deliv- 
ered the vendee. Equity, among other things, grants 
relief in the following cases, viz: suits for the specific 
performance of contracts for the sale of real estate; to 
foreclose or redeem mortgages; to stay waste of lands; 
to enforce trusts; to relieve against fraud and enjoin 
parties against enforcing judgments of courts at law 
where obtained by fraud; to compel a party to answer 
under oath, in order that the replies of defendant, or 
the documents, where any are disclosed as existing, 
may be used as evidence in suits at law; to settle long 


| and intricate accounts; to marshal securities: to settle 


boundaries ; to correct mistakes in contracts; to relieve, 
in some cases, against penalties and forfeitures, and to 
protect the rights of married women, minors, etc. It 
is thus seen from the examples given that equity 
embraces a very considerable proportion of jurispru- 
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dence, and as it is governed by principles of its own, it 


is easy to see that in many instances it may come in 
conflict with the state laws. For if citizenship gives 
the United States courts jurisdiction, and the case be 
one of exclusive equity jurisdiction, and should be 
brought in the United States courts, it will not be 
heard, except on the equity side and according to the 
rules in equity, no matter what is the state practice in 
the same case. 

The practice on the law side of the courts of the 
United States, sitting in Louisiana, in civil cases, is 
governed by the practice of the state, which practice 
was adopted in 1824 by the act of congress for the fed- 
eral courts, as stated above. 

Criminal proceedings, both in the courts of the United 
States and the state courts, are conducted, as already 
shown, according to the forms of the common law. 

Without adverting to their more remote origin, the 
following branches of law come to us with the forms 
with which they have been clothed, and the principles 
with which they are allied, from England, viz. : 

Admiralty and matters of maritime jurisdiction ; the 
law and practice of courts of admiralty ; equity and the 
rules and practice of courts of chancery. 

Bankruptcy. 

Criminal law and criminal proceedings, including 
warrants for arrest, indictments, informations, etc., 
although, unlike the original states of this union, we 
have no common-law offenses, and all crimes and mis- 
demeanors are created by statutes. 

Evidence, criminal and civil. 

Commercial law, which in addition to maritime con- 
tracts just mentioned, among others, embraces prom- 
issory notes, bills of exchange, bank paper, checks, etc. 

The great writ of habeas corpus. 

And martial law, of which this city, since O’Reilly’s 
entry, in 1769, has had large experience, both Spanish 
and American. 

The law relative to the status of persons, domicil, 
minority, emancipation, including the venia etatis, cor- 
porations (wniversitates), donations, testaments, dotal 
rights and property, the contract of sale, exchange, 
letting and hiring, including leases, loan to use, loan 
for consumption, partnership, mandate, suretyship, 
annuities and rents, the aleatory contracts, pawns and 
pledges, antichresis, privileges, mortgages, usucaption, 
prescription, the discharge of debts by novation, com- 
pensation, payment with subrogation, release or accept- 
lation, and the effect of notarial acts, are from the 
civil law. 

The law respecting the community of acquets and 
gains is no doubt of German origin. It prevailed in 
certain provinces of Spain, as, for example, in Grenada 
and Salamanca, while other provinces, like the south 
of France, were governed by the dotal regime, called 
the written law. The community of acquets and gains 
prevailed in the colony under the custom of Paris, 
from its first settlement, and it is stated by our excel- 
lent historian, Mr. Gayarrt, that it was a subject of 
complaint to the colonists at one time, that it was 
extended to the cases where colonists had married 
(with the forms of the Catholic church) Indian wives, 
who, having less stable habits than the whites, fre- 
quently absconded after the death of their husbands, 
with the personal effects, without paying the debts of 
the estate or settling up the same in due form. (The 
evil was corrected.) 

One of the most marked peculiarities of the laws of 
Louisiana, as compared with the laws of the other 
states. is this institution of the community of acquets 
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and gains. It is more favorable to married women 





than any other system with which I am acquainted, 
except the Spanish laws of the Indeas, from which it 
was, I think, immediately taken. By the custom of 
Paris and the Napoleon code the personal effects of the 
wife, in the absence of a marriage contract, fall into 
the community. Under our law, in the same case, the 
personal effects remain the preperty of the wife, that 
is, they remain paraphernal. 

The advantages of the institution are decidedly in 
favor of the wife. The husband cannot withdraw from 
the partnership, and he, the community, and his sepa- 
rate estates, are alike bound for the debts of the com- 
munity as it respects third persons. The wife, on the 
other hand, can, at its dissolution by death or divorce, 
withdraw from it without detriment to her separate 
estate, and where the affairs of the husband are embar- 
rassed she can be declared separate in property from 
her husband by the courts, and sell under execution 
the community or his estates to re-imburse herself for 
amy property or money used by him in his business, 
and as the law gives her a mortgage for her security, 
she is always a formidable adversary to a creditor seek- 
ing to recover a debt even of the community. The 
income of the husband (married without a marriage 
contract) from his own labor, and from his separate 
property, falls into the community, without any ability 
on his part to prevent it. On the other hand, the wife 
has at all times the absolute right to withdraw from 
her husband (by contributing one-half of the matrimo- 
nial expenses) her separate or paraphernal property, 
and to manage it herself, and re-invest the income 
thereof in her own name and for her own use, and} 
know no law to prevent her also from sharing in the 
community at its dissolution. 

The husband, it is true, is the head and master of the 
community during the existence of the marriage, and 
can dispose of the effects of the same at his pleasure, 
and without his wife’s sanction, by onerous title, that 
is, for an equivalent; but if he conveys the same by 
gratuitous title, that is, by gift or donation, his estates 
become responsible to the wife for the loss. 

If, prior to or at the marriage, the parties choose, 
they can settle property in what we call dower—the 
dos of the civil law. Property so settled cannot be sold 
by either husband or wife, or both (except in one or 
two cases), during the marriage, and thus the wife is 
assured of her estate at the termination of the mar- 
riage. 

The provision prohibiting married women from bind- 
ing themselves with or for their husbands is Spanish, 
and from the 61st law of Toro. The senatus consultum 
Velicianum had previously prohibited women from 
going surety for any one: ne pro wllo foeemine inter- 
cederent. 

The marital fourth was given by the fifty-third and 
one hundred and seventeenth novels of Justinian. 

The action of redhibition was given by the edict of 
the ediles. The order of seizure and sale, to coin a 
word, that Rhadamanthine provision of our law, 
where execution comés first and judgment afterward, 
is from the Spanish law. 

The various pacts which supplied the defects of the 
strict leges civiles are of pretorian origin. 

I have thus briefly, and, therefore, imperfectly, 
glanced at some of the most striking features of our 
laws. It was my intention to have suggested some 
amendments, which our present circumstances, in my 
opinion, seem to demand, but the length of this paper 
precludes the attempt, and the subject must be left to 
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others more competent, or reserved for a future 
occasion. 

These laws, such as they are, and with their slight 
mperfections, are justly dear to the people of Louis- 
ana. They have protected and shielded the home 
and the fireside, the labors, the bargains and the 
acquisitions, the estates and the persons of this people 
during all the growth of the state of Louisiana. The 
immigrant who has come here from the sterile hills of 
New England, from the more genial climes of the 
south, from the fertile fields of the west, as well as our 
ancient French, Spanish and German populations, have 
approved and blessed these laws. To those who would 
‘ke to see the body of the common law introduced 
among us, we say: What have you of value in the 
common law? The trial by jury, the habeas corpus, 
known and defined crimes and offenses, and enlight- 
ened rules of evidence? We have it all here, and more. 
Your criminal law is ours; your commercial law also 
is ours. But we have, also, the most admirable pro- 
visions of the civil law, filled with benevolence, equity 
and justice, to regulate our dealings and define our 
rights in our every-day life. That our laws, like all 
others, may require amendments to make them more 
perfect, none will deny. Let us amend, but never 
change, them for others, of which our people have no 
experience, and the adoption of which promises us no 
advantages in the future. 





——— +—e—__—_ 


CURRENT TOPICS. 


Chapter 188 of the laws of 1871, which will be found 
in another columa, renders obsolete the decision of the 
supreme court in Grant v. Vandercook, 2 Albany Law 
J. 62, to the effect that, in mechanics’ lien proceedings, 
judgment can only be recovered and docketed within 
one year from the creation of the lien. 


At last the legislature has come to a realizing sense 
of the fact, that it is simply barbarous to compel a 
woman to prove special damages from words imputing 
to her unchastity before allowing her to recover. The 
result is an act, which we give elsewhere, making such 
words actionable per se. We commend the act to our 
English cousins-in-law as worthy of a place on their 
statute book. 


The supreme court of the United States has affirmed 
the decision of the circuit court in the case of Day v. 
Buffington, published by us in volume 2, page 75, and 
holding that the salary of a state officer—in this case 
a judge —is not taxable as income under the internal 
revenue law. We had hoped that the supreme court 
would, in this case, definitely settle the constitution- 
ality of the law itself, but we understand it rested its 
decision mainly on the grounds taken by Mr. Justice 
Clifford, in the court below. 


The decision of the court of appeals, which we print 
elsewhere, settles, we presume, the much-discussed 
question as to the existence and jurisdiction of the 
county boards of excise. The court holds that the 
county commissioners were superseded by the cem- 
missioners authorized to be appointed by the act of 
1870, aud were, by virtue of that act, removed from 
Office, not only as respects their powers to grant 
licenses, but, also, to prosecute for penalties or to 
perform any other duty as commissioners of excise. 





“The new vice-chancellor, Mr. John Wickens, may be 
described as one of the ablest lawyers at the equity bar. 
He has for more than thirty years been steadily pursuing a 
profession which, at length, has accorded him one of its 
highest prizes. For some time Mr. Wickens has acted ir 
the capacity of attorney-general's devil in equity, and he has 
already had some little experience as a judge,” etc. 


We clip the above from the columns of the London 
Law Times. As we are not accustomed on this side <f 
the ocean to the use of the English language in its 
purity, we shall excite no surprise in the mind of our 
contemporary, by confessing that we don’t half under- 
stand the diabolic allusion in the above announcement. 
We are a little in doubt, too, whether the gentleman’s 
name is not misprinted, and whether for Wickens we 
should not read Wicked. We can see why a long em- 
ployment as “devil”? should eminently fit a man for 
“vice,” but we can’t so well see the propriety of the 
phrase “ devil in equity,’’ having been educated to con 
nect his satanic majesty more generally with iniquity. 
But we suppose it is all right, and meantime let us hope 
that the new vice-chancellor will not find his tail in the 
way of his protracted sittings. If he should suffer any 
inconvenience from that member, perhaps Mr. Darwin. 
can help him to get rid of it on his theory of evolution. 


The supreme court of the United States has just 
rendered a decision in a “legal tender case,’ which 
practically reverses its own decision made about a year 
ago in the Hepburn case. The effect of this decision 
upon the material interests of the country will be but 
slight, as there are few existing obligations created 
before the passage of the act, except the bonds of some 
large corporations. Nor will the action of the court be 
a matter of surprise to any one. Since the decision of 
the Hepburn case, two additional judges have taken 
their places on the bench, and who, it was said at the 
time, were selected partly with reference to their opin- 
ions on the legal tender act. However that may be, 
these judges were, prior to their elevation to the 
supreme bench, heavy stockholders in railways, largely 
interested in sustaining the validity of the act, and 
one, if not both, of them was a paid counsel for such 
railways. While we believe that these judges have 
voted to sustain the act conscientiously, yet we can 
not escape the conviction that their previous connec- 
tions have strongly aided in shaping their course in 
this case. We certainly regard the decision as a sub- 
ject of regret, mainly from the fact that it presents the 
extraordinary spectacle of the highest tribunal in the 
country reversing its own solemn decision almost 
within a year from its delivery. 


The act relating to the admission of attorneys, etc., 
which we print elsewhere, is a curious specimen of leg- 
islation. It authorizes the judges of the court of ap- 
peals to establish such rules and regulations as they 
may deem proper in relation to admissions to the bar. 
Why the judges of the court of appeals should be 
authorized to establish the rules rather than the su- 
preme court judges, we are entirely unable to discover. 
Attorneys and counselors are admitted as officers of 
the supreme court, and their relation to the court of 
appeals is only pro re nata. The court of appeals has 
no general jurisdiction over the conduct and deport- 
ment of attorneys, nor power to disbar. Wherein, 
then, was the propriety of putting in the hands of this 
court the power to regulate admissions ? But we ap- 
prehend that there is another objection to the act. It 
authorizes the judges of the court of appeals “tc 
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establish such rules and regulations as they may deem 
proper,” etc. Suppose the judges should deem proper 
to establish rules requiring a certain term of study, 
have they the right so to do in view of that express 
provision in section 75 of chapter 280 of the laws of 
1847, that ‘‘no term of clerkship or period of study 
shall be required,” and which is not repealed, at least 
expressly, by the recent act? The subject of the admis- 
sion of attorneys and counselors was of sufficient im- 
portance to have deserved the careful attention of the 
legislature, but we are far from believing, with this act 
before us, that it received it. 


The case of Gernurd v. Hadden, recently decided by 
the supreme court of Pennsylvania, is a useful illustra- 
tion of a principle not always completely understood. 
The defendant had executed a promissory note for 
one hundred dollars, using a printed form, and had 
left a blank space in the body of the note between 
the words “hundred” and “dollars.’”” The payeo 
afterward filled the blank with the words and fifty, 
and indorsed it, so changed, to the plaintiff for 
value, and in the usual course of business. It was 
found that the change had been so made, that, “ by 
inspection of the note, the most skilled expert would 
have failed to detect any alteration in its make.’”’ The 
court held that the defendant was liable for the full 
face of the note, as altered, on the ground that, by his 
carelessness in drawing it, he had put it in the power 
of the payee to perpetrate a fraud on the plaintiff, and 
must, therefore, suffer the loss. This decision is in 
accordance not only with a well-settled maxim of 
equity, but also with well-established legal precedents. 
The English case of Young v. Grote, 4 Bing. 253, and 
the Scotch cases of Ragore v. Wylie, and Graham v. 
Gillespie, reported in Ross on Bills and Notes, fully sus- 
tain the principle enunciated. Of course, this case 
is clearly distinguishable from cases such as Worrall v. 
Gheen, 3 Wright, 388, where the alteration was per- 
ceptible on the face of the paper. 


If there is one subject, more than another, which 
should at this time engage the attention of law reform- 
ers, it is that of legal education and admissions to the 
bar. There has been a marked decadence in the tone, 
character and ability of the legal profession during the 
last quarter of a century, and it has nearly or quite 
reached the condition of the English lawyers when 
described by Mr. Justice Hannen as “ rather like skill- 
ful bone-setters than accomplished surgeons.’’ Though 
other causes have undoubtedly contributed to this 
result, the main cause has been the entire absence of 
any thing like a system of education, and the facility 
with which incompetent men have been able to gain 
admission to the bar. That the bar, as a body, will 
ever come to realize the fact that their own preserva- 
tion and dignity demand a new and thorough system 
of legal training, is hardly to be expected; nor is it to 
be expected that they will combine, to any extent, in 
bringing about the needed reform. Asaclass, lawyers 
are notoriously conservative, and are somewhat given 
to the habit of that eccentric individual in the old his- 
torian, who was wont to look away, as the night waned, 
to the western sky to detect there the first streaks of 
returning dawn. That the bench has not always been 
free from this same spirit and tendency has been often 
illustrated, but we are in hope that it will not be again 
illustrated by the court of appeals of this state in car- 
rying out their power to make rules regulating the 








admission of attorneys. The judges of that court 
should, if any body, recognize the absolute n 

of a careful and thorough training for the bar; and 
whether or not they have the power to prescribe a 
period of study, they may at least prescribe a course 
to be pursued, and a system of tests and examinations 
that will insure a respectable degree of attainment, and 
relieve us from some of the graver evils that have beset 
us in the past. 


We note that The Nation calls on the Bar Association 
of the city of New York to turn out Mr. David Dud- 
ley Field. With a laudable purpose to assist the asso- 
ciation in their labors, it suggests to them not to tig 
themselves down to legal rules of evidence in the pre- 
liminary inquiry —for it seems that The Nation con- 
cedes the propriety of some preliminary inquiry — but 
te proceed on those broad rules of necessity and 
common sense and justice which are observed by all 
councils of inquiry except judicial councils, and which 
tend to bring so much credit on the inquirers. Wa 
certainly have no objection to Mr. Field’s being in- 
quired into. If he is guilty of a tithe of the impro- 
prieties hinted against him by some of the newspapers, 
he certainly ought to be turned out, not only from the 
Bar Association, but from all respectable society. But 
we think the spectacle of an association of lawyers 
trying one of their number for improper conduct asa 
lawyer, and at the same time ignoring all legal rules of 
evidence, would be an extraordinary one. Mr. Field 
could well afford to part company with an association 
which should pursue such a course. If what a witness 
thinks about Mr. Field’s conduct, or has heard some 
one else say he thinks, or what the witness told his 
wife’s mother that he, the witness, thought about it, 
is to be evidence, why then it will be. If what Mr. 
Bowles has ‘“‘frequent remarked to Bill Nye,” or 
what The Nation has been telling its subscribers for 
several weeks, is to be evidence, Mr. Field, of course, 
can’t help it. But, in that case, what Mr. Field thinks, 
or has heard, or has told his partner, Mr. Shearman, 
ought to be evidence, upon the motives of his prose- 
cutors. By all means, let Mr. Bowles and the editcr 
of The Nation, and all the other gentlemen who disap- 
prove Mr. Field’s conduct, be called, and their opinions 
and sayings taken, but let the accused have an equal 
chance. If this is a ‘“‘court of honor,” the accused 
ought to be allowed to prove, if he can, that the wit- 
nesses are incompetent to judge of honorable conduct. 
Now, it is just this equal chance that The Nation does 
not propose to give the accused. It proposes to shift 
the burden of proof on Mr. Field, and to presume him 
guilty until he shows that he is innocent. This is not 
inferential; it is distinctly avowed. ‘It is his duty to 
attack;’’ “‘he must show that there is no evidence at 
all;’’ he is “‘not only not to impede the prosecution, 
but to help them,”’ etc. Now, if we could bring our- 
selves to regard this as any thing else than a deep joke, 
we should characterize it as monstrous. And if such 
rules and such presumptions are to prevail, we should 
advise Mr. Field to “‘ git upand git,” and avoid vexation. 
The Nation says, further: ‘‘The notion that lawyers, 
because they are lawyers, must conduct an inquiry of 
this nature with the forms observed in the courts, is 
about as sensible as the notion that an astronomer’s 
measure for a suit of clothes should be taken by trian- 
gulation, or that a doctor should never accept a friend’s 
reply to his greeting without feeling his pulse and look- 
ing at his tongue.’’ A man who can deliberately write 
such stuff as that deserves some such answer as this: 
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The notion that lawyers, because they are lawyers, are 
at liberty to conduct an inquiry of this nature without 
any regard to legal rules of evidence and the ordinary 
presumption of innocence, is about as sensible as the 
notion that a physician, when sick, is to be ministered 
unto with poisons rather than ordinary medical reme- 
dies, or that a christian clergyman, accused of heresy, 
shall be punished because his teachings do not square 
with the Koran. But, fortunately, lawyers are not 
such fools as editors would like to have them, nor as 
editors would be if in the place of those lawyers. If 
Mr. Field can be convicted by the ordinary legal rules 
of evidence and of the burden of proof, he ought to 
be. But, if he cannot be convicted without infringing 
every rule of evidence, and every principle of justice, 
and fair play, and’ common sense, we hope, for the 
sake of decency, and without any reference to The 
Nation, that he will go free. 





MR. FISHER’S LETTER. 


The Editor Albany Law Journal: 

Dear Sir, — Permit me, in the first place, to offer my 
sincere condolence for the loss which the ALBANY LAW 
JOURNAL has just sustained. I hope, however, that, 
under your auspices, it will rise, like the Phoenix, more 
glorious from its recent disaster. 

Having been favored with a perusal of Mr. Fisher’s 
letter, I hasten to say that the Law Times altogether 
erred in stating that Mr. Fisher computed the volumes 
of the English digest would amount to fifty, or half of 
the number estimated by the commissioners. I was con- 
sequently in error, also, in following the computation 
of the Law Times. The commissioners, however, esti- 
mated the fruits of their labors at a hundred volumes, 
so that any argument I founded on that number is 
sound in fact, as I hope it is in theory. I regret, of 
course, to have misrepresented Mr. Fisher on the point. 
Differing, however, as he does, from all the commis- 
sioners, his estimate is not so likely to be correct as 
theirs; or, rather, they were each considering differ- 
ent kinds of digest. 

There is nothing in any part of Mr. Fisher’s letter to 
qualify the passages quoted by me from it respecting 
his opinion of the results of a fusion of law and equity. 
I considered that when he stated that a fusion of law 
and equity ‘“‘may be sufficient for the future,’ he de- 
clared an opinion that the proposed fusion would be 
good for certain purposes in future. He alleges, how- 
ever, that he expressed no opinion on the effects of the 
fusion. It is probable he did not mean to express any 
opinion upon a matter which was only indirectly con- 
nected with the main object of his letter — the digest. 
If the fusion of jurisdictions would prevent conflicts 
between law and equity in future, it would be idle to 
reform, as he recommends, existing jurisprudence, or 
assimilate law to equity in any way, because, as the 
reform would not have a retrospective operation, the 
past law should still regulate the legal incidents and 
results of past transactions. 

In page 6 of his letter, Mr. Fisher declares that « con- 
sistent body of law is attainable ‘“‘ by means of that 
complete analysis and arrangement which is necessary 
to the formation of a digest.’”’ But, in page 16, he quali- 
fies this, by stating that a digest which makes no change 
in the law is merely a preliminary to law reform, 
which should be accomplished “‘ by amending statutes 
passed in the ordinary manner.” A digest without 
references would undoubtedly, like the whetstone, pre- 





pare the way for pruning the venerable tree, though it 
could not itself lop off a single excrescence. The ques- 
tion on this point as to the soundness of my criticisms 
on Mr. Fisher’s views is, of course, not what Mr. Fisher 
thought, but what he expressed. I quoted a whole 
paragraph, sentence by sentence, and the subsequent 
explanation is not really such, but rather a contradic- 
tion of his first statements. An habendum ten pages 
away from a premise is too remote to control it. 

Upon these points I need not go over the ground 
covered by my first letter, but merely refer to it; just 
as in English equity procedure an answer is resworn 
as an affidavit — no new facts having, meantime, 
occurred. 

I beg to declare my entire confidence in Mr. Fisher, 
whose efficiency is not at all affected by general state- 
ments in a letter not directly connected with its main 
purport, and which generalities he would doubtless 
reduce to their proper grooves, when his attention 
would be called to the points. I hope he may, with Mr. 
McLeod, recover the £12,000 elaimed from the commis- 
sioners, who, I hope, will also send an honorarium to 
each of the foolish septuagint — of whom I was one — 
who favored them with specimen digests and theories 
of codification. My own humble exposition on the 
latter head has been reprinted in the Law Magazine 
and Review for May, 1868. 

Permit me to add, in conclusion, that, although col- 
lateral or extrajudicial dicta in Mr. Fisher’s letter 
may warrant the assumption that he labors under de- 
fective theories of law reform, yet I am perfectly sat- 
isfied, for my humble part, that no such crude notions 
exist in his mind. 

I have the honor to be, dear sir, 
Yours very faithfully, 
JOHN T. O’HARA. 
52 CRANBERRY St., BROOKLYN. 
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GENERAL TERM ABSTRACT. 
NEw York CoMMON PLEAS. — MARCH TERM, 1871. 


CASES REVIEWED (HEss v. BEEKMAN). See Former Adjudi- 
cation. 


CHATTEL MORTGAGE. See Notice. 


CHARTER PARTY. 

1. Construction of a charter party as to right to repay- 
ment of freight. — The plaintiffs’ agent at Akyab made certain 
advances under a clause in a charter party, reading “com- 
mission cash for ship’s ordinary disbursements, to be 
advanced the master by charterer’s agent at the port of 
loading, free of interest or commission, but subject to 
insurance.” It was claimed that this clause meant that 
plaintiffs or their agents had a right to insure their advances 
for plaintiffs’ security, and they could not be demanded 
back if no freight was earned by reason of the breaking 
up of the voyage —for if they were to be paid back, plain- 
tiff had no insurable interest, as they were not put at risk 
by any peril of the voyage. Held, that the general rule 
being that freight paid in advance may be recovered back, 
when it is not earned, the onus was upon defendants to 
show an agreement to the contrary, and it was consequently 
for them to show how and for whom the insurance was 
effected. If these advances had been insured by plaintiffs 
or their agents for plaintiffs’ benefit, it would have been 
decisive, as plaintiffs would then have indicated, by their 
own act, what was meant; but, in absence of any such act, 
the construction to be put upon the words “subject to 
insurance’ is an insurance for the benefit of those who 
were to receive the freight, and who will have to pay back 
the portion paid in advance, if no freight is earned. It is 
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clear that these advances were a prepayment in part of 
freight —for if they were a loan on the credit of the own- 
ers, it was not insurable, as it was not put at risk by any 
peril of the voyage. Beatson et al. vy. Elwell. Opinion by 
Daly, C. J. 

2. When freight can be demanded back.—It is now the 
rule in this state, and may be regarded as the prevailing one 
in this country, that if the freight is paid in advance, and 
the goods are not carried by reason of an event not imput- 
able to the shipper, it is to be repaid, unless there be a 
special agreement to the contrary. Some of the later 
English cases seem to recognize the right to recover it back, 
and others not. Ib. 

CONTRACTS. 

1. Condition as to time, when waived. — Action for a bal- 
ance due on a building contract and for extra work. De- 
fendant sets up a counterclaim for damages for failure to 
complete within the time limited by the contract. It was 
insisted that the condition in respect to time was waived 
by making payments as the work progressed after the ter- 
mination of time limited. The acts relied on as amounting 
to a waiver took place after plaintiff's failure to complete the 
building within the stipulated time. Held, that in respect 
to the waiver of such a condition, or of all claims for dam- 
ages under it, there is a very material distinction between a 
parties’ acts before and after the breach of a condition, for, 
after a breach, as a general rule, there is no waiver of the 
claim for damages unless by the making of a new agree- 
ment. Defendant had a right to treat the condition in 
respect to time as a distinct covenant, for the breach of 
which he had his remedy by action, and he could set it up 
as he did by way of counterclaim. Shute et al. v. Haiilton. 
Opinion by Daly, C. J. 

2. Penalties or liquidated damages. — In determining 
whether a penalty or liquidated damages is meant, it is the 
actual intention of the parties, in view of the whole sub- 
ject-matter, which is chiefly looked to, and if this is doubt- 
ful or uncertain upon the face of the instrument, the 
instrument may be aided and the real intention ascertained 
by proof of extrinsic facts. Ib. 

3. Delay and performance, when excused. — Where the 
performance of a contract, within the time stipulated for, 
becomes impossible by reason of some act of the other 
party, the party contracting with him is excused. Thus, 
where one who contracts to have work done for him omits 
to do something on his part which is essential before the 
work can be begun or carried on, and by which the other 
party is delayed, or where an agreement is afterward made 
for extra work or for a change of the plan which produces 
delay, or where one for whom the work is to be done is 
prevented from doing what was essential on his part through 
the happening of a casualty, the strict condition in respect 
to time is waived, and the party who is to do the work is 
allowed a reasonable time thereafter within which to com- 


plete it. Ib. 
Also, see Specific Performance. 


DISTRICT COURTS OF NEW YORK CITY. See Interpleader. 


EVIDENCE. 

This action is brought upon a lease from plaintiff to 
defendant. The justice below allowed defendant to show 
that defendant, before the execution of the lease, spoke to 
the plaintiff about the yard attached; that he said that he 
should have the exclusive use of it, and that the plaintiff 
replied that he had the tenant of the other part so bound 
that he could not go out or in, or use the yard, and that, 
upon this representation, defendant took the upper part of 
the premises. Held, that this should have been excluded. 
The lease contained, independent of the printed matter, 
several special conditions for the benefit of the tenant, and 
if he was to have, also, the exclusive use of the yard, he 
should have had that inserted. After the writing is made 
and executed the law will not allow either party to add 
conditions not contained in the contract, by giving orai 
evidence of what was the understanding or agreement of 
the parties before the contract was reduced to writing and 
signed. Jexr vy. McKeeven. Opinion by Daly, C. J. 





FREIGHT. See Charter Party. 


FORMER ADJUDICATION. 

1. When t# will operate as an estoppel. — This action was 
brought by the plaintiff, as assignee of Helen D’Orsay, on 
an alleged parol agreement of lease for the rent accruing 
on April 1, 1870. The agreement of letting was denied by 
the answer, and defendant offered to maintain the issue 
by parol testimony. It was admitted that one Allen, as 
assignee of Helen D’Orsay, had recovered judgment against 
the defendant for the rent accruing on March 1, on the same 
alleged agreement of lease. Allen was the assignee only of 
the installment of rent falling due March 1, and not of the 
entire lease, and the alleged agreement was only produced 
on the trial of his case as a piece of evidence. The judge 
below held the judgment decisive of the right of the plain- 
tiff in this action for the recovery of the rent accruing on 
April 1, and excluded the evidence offered on the part of 
the defendant. On appeal — Held, that the judgment for 
the rent due in March was decisive of no right in this 
action. The claims for the several successive months’ rent 
were severable and assignable, and a judgment for or against 
any of such assignees was in no way decisive upon the 
rights of any other. It would only be a judgment in an 
action between Helen D’Orsay and the defendant, which 
would inure to the benefit or disadvantage of her subse- 
quent assignee, or party standing in privity with her. As 
the judgment in Allen v. Blath was res inter alias, it was 
not res adjudicata in this controversy. Judgment reversed. 
Brennan vy. Blath. Opinion by Robinson, J. 

2. A judgment of a court of competent jurisdiction is 
only conclusive in subsequent controversies as between the 
same parties or their privies, and upon the points actually 
decided. The estoppel created must be mutual. Ib. 

3. What is considered a former adjudication. — Action to 
recover rent and for use and occupation of premises. 
Appeal from judgment dismissing the complaint. The 
plaintiff herein instituted summary proceedings before a 
justice, for the purpose of dispossessing the defendant as 
his tenant for holding over after the expiration of his term 
without permission; defendant while admitting the origi- 
nal letting denied his tenancy, or that he so held over, and 
set up that the plaintiff's title had ceased and become 
vested in the corporation of New York city. The issue 
thus joined came on for trial, and after being submitted 
for adjudication, but before any decision was rendered, on 
motion of the landlord (the plaintiff herein) and without 
notice to defendant, the justice discontinued the proceed- 
ings. The judge below held that this action of the justice 
was in law an adjudication in favor of defendant, which 
was final and conclusive between the parties, and a bar to 
plaintiff's right of recovery in the present action of rent 
accruing under the lease, or damages for the subsequent use 
and occupation of the premises. The decision was mainly 
rested on Hess v. Beekman, 11 Johns. 457. Held, that the 
principles enunciated in Hess v. Beekman ought not to be 
extended, and in the present case were misapplied. The 
proceedings before the justice cannot be held or regarded 
as decisive of the rights of the plaintiff as landlord of the 
defendant, or of his claims as stated in the complaint. Judg- 
ment reversed. Gillilan, etc., v. Spratt. Opinions by Robin- 
son and Larrimore, JJ. 

4. Lands taken for street openings. — Until the opening 
of a street the land appropriated therefor by the public 
authorities cannot be employed by them for any other pur- 
pose than that contemplated and established by the report 
of the commissioners. In the mean time, from date of the 
confirmation of said report until such opening is actually 
commenced, the owner of the building (unless required to 
remove) can retain possession of it, and is entitled to all the 
benefits of such possession. Ib. Opinion by Larrimore, J. 


INSURANCE. See Charter Party. 
LNDORSEMENT. See Promissory Notes. 


INTERPLEADER. 


1. Affidavit required on order of interpleader. — The 
plaintiff and the defendant, Schmitt, brought separate 
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actions against the defendant, Rauch, in the same district 
court, to recover commissions alleged to be due them 1s 
brokers, from Rauch, for affecting the sale of a bakery, for 
which they each claimed to have procured the purchaser. 
The amount was agreed on by all parties. The court, on 
motion of Rauch, ordered that he deposit the amount 
claimed with the clerk, and that the defendant, Schmitt, be 
substituted in his place. The affidavit of Rauch, on the 
motion, showed: that an action on contract was pending 
against him in which issue had not been joined; that a per- 
gon not a party to the action made a demand on him for the 
same debt or sum of money; that he was not in collusion 
with said person; that he was indifferent to the claims of 
either party, and that he, himself, had no interest in, and 
made no claim upon, the moneys held by him, but was 
ready and willing to deposit the same in court to abide the 
event of theaction. It was contended that it was necessary 
for a party to show, in addition, that he is ignorant of the 
rights of the respective claimants, and does not know to 
which he can safely pay the money in his hands. Held, that 
the affidavit showed all that was requisite to justify the 
order. The ignorance of the party of the rights of the 
respective claimants sufficiently appeared, and it was not 
necessary to more particularly averit. Dreyer v. Rauch and 
Schmitt. Opinion by Loew, J. 

2. The district courts of New York city possess the power 
to compel adverse claimants of the same money or property 
to interplead, if the case be a proper one. Ib. 








LANDLORD AND TENANT. See Evidence and Former 
Adjudication, 
NOTICE. 

1. What amounts to notice. — The plaintiff Nunez, on April 
27, 1867, acquired the title to certain personal property as 
trustee under articles of separation between defendant 
Reed and his wife. The defendant Gannon claims the 
property under a chattel mortgage, executed by Reed in 
February, 1867, but this mortgage was not filed until after 
Nunez had acquired the title as above, and taken possession 
of the property. In the articles of separation the defend- 
ant Reed agreed that he would, “ within ninety days from 
the date hereof, pay off and discharge any lien, mortgage or 
incumbrance ” upon the property conveyed. It was claimed 
that this clause in itself charged Nunez with notice of 
Gannon’s unrecorded mortgage. Held, that the provision 
quoted was merely precautionary, and provided for the 
contingency of the possible existence of incumbrances. 
In itself it contained no notice of the existence of Gan- 
non’s mortgage. Nunez, the trustee, was a bona fide pur- 
chaser without notice. Reed and Nunez v. Gannon and 
Reed. Opinion by Robinson, J. 

2. The absolute sale and conveyance of personal property 
by one having possession, not only affirms but warrants a 
perfect title. Ib. 

PARTNERSHIP. 

1. Rights of copartners in the firm assets on dissolution. — 
The question presented is as to the rights of the parties in 
the copartnership assets on dissolution of the firm, and 
after payment of the partnership debts. 

It arises mainly upon a difference as to the construction 
of the articles of copartnership. Defendant claims he is 
entitled to be paid out of the surplus assets, and before a 
division of profits, the sum of $20.000, excess of capital con- 
tributed by him to the common stock beyond that contrib- 
uted by plaintiff. 

On the trial before the referee and the settlement by him 
of the copartnership accounts, the claim was ailowed, and 
the plaintiff appeals from such decision. 

The provisions of the articles of copartnership affecting 
the question are these: They provide for a copartnership in 
the general commission tobacco business, to commence on 
the 15th April, 1867, and to continue for two years; that de- 
fendant should deliver in as capital stock the sum of 
$25,000, and plaintiff the sum of $5,000; that the $30,000 
was “to be used and employed in common between them 
for the support and management of their business, to their 
mutual benefit and advantage ;” that they were each to con- 





tribute their best efforts, to bear and pay equally all expenses, 
and all profits were to be divided equally, except that plain- 
tiff was to pay “seven per cent per annum on difference of 
capital stock, namely, on ten thousand dollars,” and all losses 
were to be borne and paid equally. On the 2d of January 
of each year accounts were to be taken, and the profits, if 
any, were to be added to the capital stock, and at the end 
of the copartnership, after a final and just account, and all 
things truly adjusted, “all and every the stock and stocks. 
as well as the gains and incidents thereof, which shall 
appear to be remaining, either in money, goods, wares, fix- 
tures, debts or otherwise, shall be divided between them, 
share and share alike.’’ Held, that, upon payment of out- 
standing debts to others, the parties, before final distribu- 
tion, were each entitled to receive the amount they respect- 
ively contributed to the capital, and that such contributions 
were only made to the end that they should be “used and 
employed” in the copartnership business. Neudecker v. 
Kohlberg. Opinion by Robinson, J. 

2. The return of capital stock, or of other means furnished 
by each party, for use and employment in their business for 
their mutual advantage, although a debt of a secondary 
character, is, as between them, an obligation of the partner- 
ship, which, unless waived or extinguished by express agree- 
ment, should be discharged before any final division of the 
profits. Ib. 

3. How final copartnership accounts are to be stated. — In 
taking or stating the final accounts of a copartnership, it is 
to be ascertained, first, how the firm stands as to non-part- 
ners (including co-adventurers) ; second, what each partner 
is entitled to charge in account with his copartners, each 
being entitled, as against the other, to every thing he has 
advanced or brought in as a partnership transaction, and 
also what the other has not brought in, or has taken out 
more than he ought; third, to apportion between them the 
profits to be divided, or losses to be made good, and what, 
if any thing, any partner should pay to the other, in order 
that all cross-claims may be settled. Ib. 


PENALTIES. See Contracts. 


PLEADINGS. 


Appeal from a judgment for damages for the conversion 
of personal property alleged to have been purchased on 
plaintiff's account by defendant. The answer in this action 
made ageneral denial of the case, as stated in the complaint, 
and then stated that the defendant was to purchase the 
whisky in question for the plaintiff, and further averred, 
that it was agreed that the plaintiff was to pay defendant 
therefor forty cents per gallon; that the plaintiff would take 
the measure and gauge by which defendant purchased, and 
would bond the whisky upon its arrival at Hunter’s point, 
and alleged plaintiff’s failure to pay for the whisky on arri- 
val, and being placed in a bonded warehouse to bond it. 
The judge below, regarding the answer as an admission of 
the plaintiff’s case, took the case from the jury and ordered 
a verdict for damages in a particular amount in favor of 
the plaintiff on conflicting evidence, and that exceptions be 
heard in the first instance at general term. Held, that the 
answer in substance merely alleges an entire agreement, 
with specific details and breaches of its various stipulations 
on the part of plaintiff, but disclosed no intervention as a 
broker or agent for the plaintiff in purchasing the whisky. 
The facts it presented disclosed conditions precedent, to 
wit, the payment of the price agreed to be paid defendant, 
and the bonding of the goods, so as to relieve him from 
responsibility under the revenue laws, as was necessary to 
be done to effect a complete delivery and vesting of the 
title in the plaintiff. The judge could not take the assess- 
ment of damages from the jury, nor suspend judgment and 
order exceptions to be heard in the first instance at genera] 
term, except upon an uncontroverted state of facts. Judg- 
ment reversed. Tey v. Smith. Opinion by Robinson, J. 


PROMISSORY NOTES. 
1. Appeal from a judgment against the defendant (indor 
ser of apromissory note). At the time of the maturity of the 
note in suit, the plaintiff took from Messrs. Smith & Haller 
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a new note payable at sixty days, for the amount of the old 
one. The plaintiff at the end of the sixty days collected a 
portion of the note equal to Smith & Haller’s indebtedness 
to one Schwartz. The giving of this note did not originate 
with the maker of the old note (Schwartz), but the making of 
it was a plan devised by the plaintiff by which he could have 
any indebtedness which might arise in the interim on the 
part of Smith & Haller to Schwartz applied on the payment 
of the old note, and they procured Schwartz to obtain it for 
them for that purpose. No express agreement to wait was 
proved, and the plaintiff claimed that the new note was 
taken merely as collateral security, and upon no agreement 
to extend the time of the note on which defendant was 
indorser, and that the indorsers were not discharged 
thereby. On appeal, held, that plaintiff meant to and did 
wait until the note became due, that he might have the 


the county court plaintiff had judgment for $119.17 damages, 
$16.61 less than the recovery in the judgment appealed from ; 
and the county clerk taxed the costs of the appeal in his 
favor. Defendant moved the county court to strike out 
plaintiff's costs, and the court made an order denying the 
motion — from which order def led to the gen- 
eral term. It was held, that the statements in the appel- 
lant’s notice of appeal were not in compliance with section 
871 of the code, but were wholly defective. That the appel- 
lant must name the precise sum to which the judgment 
should be reduced, and, in default of it, the respondent is 
not bound to make an offer of reduction, but is entitled to 
the costs of the appeal upon any recovery on the second 
trial. Putnam v. Heath. Opinion by Mullin, P. J. 





ASSESSMENT. 
A t and taxation for personal estate. — The plaintiff 





benefit of the accruing indebtedness. The effect 
rily was to extend the time. There was ample considera- 
tion for his doing so, and when he did, he discharged the 
defendant from his liability as indorser. Eisner v. Kellogg. 
Opinion by Daly, C. J. 

2. It is well settled in this state that the taking of a new 
note from the debtor, payable at a future day, suspends the 
right of aetion upon the original note till the new one falls 
due; that it operates as an extension of credit, by which 
not merely an ordinary surety but an indorser not assenting 
to the transaction is discharged. Some confusion has 
arisen by attempts to qualify this rule, which may be 
attributed to a confounding of our own with the English 
cases, which are conflicting. The learned judge fully re- 
views the cases thereon. Ib. 


REPLEVIN. 


Replevin not a local action. — Action of replevin for the 
recovery of personal property wrongfully detained. Judg- 
ment for plaintiff. Appeal on the ground that the action of 
replevin is a local action, which can be brought only in the 
county in which the property was. Held, that, originally, 
at common law all actions of replevin were local. By the 
revised statutes and code a very material change was made 
in this respect. The action was allowed for the wrongful 
taking, distraining or detention of goods and chattels, and 
it might be laid and brought in like manner as actions for 
injuries to personal property, except where the action was 
brought for property distrained, for any cause, when it had 
to be laid in the county where the distress was made. The 
distraining of personal property was the taking of it by a 
distress. The taking proved in this case was under a chat- 
tel mortgage, which provided, that, in case default should 
be made in the payment of the money intended to be 
secured, the mortgagee, the defendant, might enter the 
dwelling-house of the plaintiff and take and carry away the 
property mortgaged, and sell it for the best price which he 
could obtain, which he did. This was not distraining the 
property, as the word is understood in the law. If the 
mortgage had been paid, as the plaintiff insisted, it was a 
wrongful taking, but in no sense a distress. The property 
was afterward demanded, and the defendant refused to 
give it up, which was the wrongful detention complained 
of. That action was not local, either under revised statutes 
or code. Boyd v. Howden. Opinion by Daly, C. J. 


STREETS, OPENING OF. See Former Adjudication. 


FOURTH DEPARTMENT. 
JANUARY AND FEBRUARY TERMS, 1871. 


APPEAL TO COUNTY COURTS. 


Costs on: notice of appeal. — The plaintiff recovered $135.78 
damages in an action before a justice of the peace. Defend- 
ant appealed to the county court, specifying in the notice 
of appeal the following, among other particulars, in which 
the judgment should have been more favorable to him: 
“th. The judgment should have been more favorable to 
the defendant, in that damages should not have been so 
great by $25. 8th. Judgment should have been more favor- 
able to defendant, in that damages should have been not to 
exceed $100, and should not have been more than $75. In 





was assessed by the defendants, who were assessors of East 
Bloomfield, Ontario county, for $10,000, personal property. 
He had previously resided in another town, but had sold his 
farm, and at the time of the assessment was temporarily 
living with his family in East Bloomfield among his rela- 
tives, until he could purchase and locate elsewhere, and had 
nv intention, as the jury found by their verdict, of becom- 
ing a resident of that town, though his family remained 
there two or three months. The tax upon the assessment 
was not paid, and the collector of the town returned the 
warrant as against the plaintiff, uncollected, for want of 
property out of which he could collect the same. In the 
following year, the supervisor of said town instituted pro- 
ceedings against the plaintiff, founded upon the collector's 
return, in the nature of proceedings supplementary to exe 
cution under chapter 361 of the laws of 1867, before the 
county judge of Ontario county, to compel the plaintiff to 
pay such tax. These proceedings resulted in a peremptory 
order, made by the county judge, requiring the plaintiff to 
pay forthwith, on being served with a copy of such order, to 
the county treasurer of the county the tax, amounting to 
$198.09, and the further sum of $39.20, costs of the prv- 
ceeding. 

Upon being served with a copy of this order, the plaintiff 
paid the amounts so ordered, and brought this action against 
the assessors for making an unlawful assessment. The jury 
rendered a verdict for the plaintiff for the amount he was 
compelled to pay by the order. On motion for a new trial 
by defendants, — Held, 1. That assessors have no jurisdic- 
tion to assess a person for personal property in their town, 
unless such person is, in fact and law, a resident of such 
town. 2. That a person who has not previously been a resi- 
dent of the town, but who is temporarily living there at the 
time assessments are regularly made, not intending to make 
such town his place of residence, is not a resident of such 
town within the meaning of the statute, and cannot law- 
fully be assessed for personal property therein. And,3. That 
the payment of the amount ordered to be paid by the county 
judge, on being served with the order, was not a voluntary 
payment by the plaintiff, and that the recovery was right. 
Bailey v. Buell and others, Assessors, ete. Opinion by John- 
son, J. 

ASSIGNMENT. 

When order operates as such, of a particular fund.— One 
Underhill contracted to erect certain buildings for the 
defendants, and, when contract should be completed, the 
defendants would become indebted to him in the sum of 
$1,400. 

Before the contract was completed, Underhill drew an 
order for $670 in favor of the plaintiff, upon the defendants, 
ordering them to pay the plaintiff that amount, “and 
charge my account for building on Cypress street, when his 
work is accépted, it being the amount due him on settle- 
ment.” 

The contract was for building on Cypress street. Some 
days previous to the drawing of this order, Underhill had 
drawn two other orders on the defendants in favor of other 
persons, one for $500, and the other for $900. The order for 
$500 was, in terms, directed to be charged “on my contract 
for building, when the work is completed and accepted.” 
The other order for $900 was, in terms, “ Pay tu the order of 
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Luther Gordon & Co., nine hundred dollars at the time of 
completion and acceptance of contract, value received, and 
charge to account of R. W. Underhill.” 

The defendants had notice of these two last-mentioned 
orders before the plaintiff's order was drawn, and of all 
three before the contract for building was completed, but 
did not accept either, in writing or otherwise. The build- 
ing contract was afterward completed, and the plaintiff 
brought this action to recover the amount of his order, 
claiming that it operated as an assignment of so much of 
Underhill’s demand for building to him. The question 
upon the trial was, whether the $900 order was a charge 
upon the same fund, and operated as an assignment thereof, 
pro tanto, to the payees. If it did so operate, the fund was 
all disposed of by Underhill before plaintiff’s order was 
drawn, and nothing passed by it as against the defendants. 
There was no other contract between Underhill and the 
defendants, and they had not then, or at any time before 
the commencement of the plaintiff's action, any other 
moneys or funds of Underhill in their hands. 

The referee held that the $900 was not drawn upon the 
building fund, and did not operate as an assignment of so 
much thereof, and gaye judgment for the plaintiff. On 
appeal, — Held, that the order for the $900 was not a draft, 
but a mere order, inasmuch as it was to be paid upon an 
event which might never happen; but as it was not, in 
terms, to be charged to the building fund, but to the 
account of Underhill generally, and might lawfully have 
been paid by the defendants out of any other funds of the 
drawer which might come into the defendants’ hands, it 
did not operate as an assignment of any portion of that 
fund, and formed no cbstacle to the plaintiff’s recovery; 
that the plaintiff's order being, in terms, chargeable to the 
“account for building,” operated in law as an assignment 
of so much of the fund, and entitled the plaintiff to an 
action against the defendants for the recovery thereof on 
their refusal to pay. Hultee v. Elwanger & Barry. Opinion by 
Johnson, J. 

CERTIORARI. 


1. Power of court to remit proceedings.—The relator, by 
certiorari, brought up the record of the proceedings had 
before the respondent, on the petition of certain tax payers 
of the town of Phelps, to determine whether a majority of 
them, in number and amount of taxable property, had con- 
sented to bond the town in aid of the construction of a 
railroad, pursuant to chap. 907, laws of 1869, to the general 
term for review; and, on review, the adjudication of the 
respondent was reversed. The respondent moved the 
general term for a modification of the crder of reversal, 
either quashing the writ, or remitting the proceedings fora 
rehearing, raising the points among others, First, That the 
court had no jurisdiction to make the order of reversal. 
(1) A writ of certiorari was not the appropriate remedy. 
(a) The statute declares respondent’s adjudication to be a 
jadgment, therefore it was reviewable by appeal only. (b) 
Respondent’s adjudication and the record of the proceed- 
ings having been filed with the county clerk, nothing was 
before him, and the writ did not lie. Second, If the court 
had jurisdiction, the matter should be remitted for a 
rehearing. (1) The defect on account of which the judg- 
ment was reversed, being insufficiency of proof, can be 
cured. (2) The court has power to grant the relief. (a) On 
certiorari, under the former practice in our courts, jurisdic- 
tion was the only question examined. (b) Under the present 
practice, every question of law and fact is reviewable. (c) 
The office of the writ of certiorari is, under the present 
practice, similar to that of the writ of error under the 
former. (d) There was no difference in the English courts 
originally. (e) On a writ of error, the court might award a 
venire de novo. Held, that a proceeding, under chap. 907, 
laws of 1869, to bond towns in aid of the construction of 
railroads, is a special proceeding, and an adjudication 
therein is reviewable by writ of certiorari only. The People, 
ex rel. Haines v. Smith, county judge, etc. Opinion by Mullin, 
P. J. 





2. Also held, that the respondent was the legal custodian | 
of the record, and the writ was properly directed to him. 
Ib. 


8. Also held, that the court has no power, after reversal of 
an adjudication in such proceedings, to remit them to the 
inferior tribunal. Ib. 

4. Also held, that the petition upon which the proceedings 
were had has become functus officio. Ib. 


CHATTEL MORTGAGE. 

Conclusiveness of sale under power in, as tu price.— The 
mortgage was given to secure the payment of a sum of 
money borrowed at the time by the mortgagor of the mort- 
gagee at a day therein specified. It contained the usual 
power and authority to the mortgagee, in case the money 
was not paid at the time specified, to take and sell the prop- 
erty and apply the avails to the payment of the debt, after 
deducting expenses of the sale and the keeping of the 
property. 

There was a further clause authorizing the mortgagee, in 
case he should feel himself insecure at any time before the 
day fixed for payment, to take and sell the property either at 
public or private sale, and apply the proceeds as aforesaid. 
The manner of selling was not prescribed, except in the lat- 
ter clause. 

There was an express promise in the mortgage, that, in 
case of a sale of the property and application of the pro- 
ceeds as therein provided, the mortgagor would pay any 
deficiency which might remain. The debt was not paid at 
the time specified, and the mortgagee caused the property 
to be taken, advertised for sale, and sold at public auction 
in the usual way of sales made by constables, except one 
cow, which the mortgagee sold at private sale a day or two 
before the public sale for the price and sum of $40. 

For aught that appeared, this sale was made in good faith 
and for the best price which could be obtained, and there 
was no evidence to show that any better price could have 
been obtained at the public sale. In the action brought by 
the mortgagee to recover the balance of the indebtedness 
remaining, after applying the proceeds of the sales, the 
mortgagor claimed that he was entitled to have allowed, by 
way of payment or satisfaction of the indebtedness, all he 
could prove the property sold to have been worth at the 
time of such sale. But the judge ruled and held that the 
mortgagor was bound and concluded by the prices at which 
the property was sold at the public sale, but for the cow sold 
at the private sale he was entitled to have allowed all he 
could prove the animal to have been worth at the time of 
the sale. The jury found that the cow was worth at that 
time $78, and the defendant was allowed the difference 
between the price at which the cow was sold and her value 
as established by the verdict, in payment or reduction of the 
balance claimed to be due. On motion for a new trial by 
the plaintiff, — Held, that the power in the mortgage gave to 
the mortgagee the right to sell either at public or private 
sale as he might elect and deem most advantageous to both 
parties ; that, in exercising the power of sale, the mortgagee 
acted as the agent or attorney of the mortgagor to foreclose 
and dispose of the equity of redemption of the latter in the 
property; and that, whether the mortgagee sold at public 
or private sale, the mortgagor was concluded by the price at 
which the property was sold, unless he could show that the 
mortgagee in making such sale had acted in bad faith to his 
prejudice, or might, by the exercise of reasonable care and 
diligence, have obtained a better price. New trial granted. 
Ballou v. Cunningham. Opinion by Johnson, J.; Mullin, 
P. J., dissents. 

CONTRACT. 

1. Exemption from liability by notice. — Plaintiff employed 
defendant, through its agent at Albany, to tow a canal boat 
from that place to New York city, and, on paying defend- 
ant’s agent the usual charge for that service, accepted a 


receipt worded as follows: 
ALBANY, October 19, 1868. 


Boat Colosia, master and owner, to steamboat Cayuga, TD. 
For towing from Albany to New York, at the risk of the 
owner or master of vessel towed, $25. 
Received payment for owners. W. P. HrrcHcock 
Plaintiff brought an action, alleging: 1. A contract with 
defendant that it would tow plaintiff's boat to New York 
between decked vessels— a breach, in consequence of which 


' the boat was injured and a part of the cargo lost. 2. An 
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agreement, on the part of defendant, to tow the boat to 
New York in a careful, prudent, and safe manner— a breach 
of the agreement attended with same damage. Upon the 
trial, the second cause of action fell for want of proof. 
Defendant put the receipt in evidence, and moved for a 
nonsuit. Held, that the writing was the contract between 
the parties, and that parol evidence to vary or contradict 
the terms of the writing was inadmissible, and that the 
judge erred in not directing a nonsuit. Milton v. The Hud- 
son River Steamboat Company. Opinion by Mullin, P. J. 

2. Breach of.—The plaintiff, by a written contract with 
defendants, agreed to work for them for the term of three 
years, for stipulated wages, and the privilege of occupying 
the dwelling-house on the premises on which the labor was 
to be performed. 

The concluding part of the agreement was as follows: 
“Tt is further agreed, that, should the party of the first part 
sell said premises before the expiration of this contract, 
they are to pay the said Puller the sum of three hundred 
dollars, provided said Puller cannot make a satisfactory 
bargain with the purchaser to stay on the premises.” 

After the contract had run about one year and three 
months, the defendants sold and conveyed the premises, 
and put the purchaser into possession. The purchaser 
proposed to continue the plaintiff in his employ, in the 
same work, and on the same terms provided for in the con- 
tract, for the full term thereof, but the plaintiff claiming 
that such terms would not be satisfactory to him, refused 
to make such bargain, and proposed other terms, which the 
purchaser refused to accede to. The plaintiff, however, 
continued to work for the purchaser, and to occupy the 
dwelling-house on the premises, without any agreement as 
to compensation, except what the law would imply, up to 
the commencement of this action, several months after the 
sale by the defendants, and so continued up to the time of 
the trial. 

The action was brought to recover the $300, on the ground 
that the defendants had sold the premises, and that the 
plaintiff had been unable to make “a satisfactory bargain 
with the purchaser to stay on the premises.”’ The plaintiff 
was nonsuited upon the trial, and moved for new trial at 
general term, on exceptions. Held, that the sum of $300, 
provided for in the contract, was stipulated damages to in- 
demnify the plaintiff for loss of a place to reside in, and of 
employment, on terms as advantageous as those secured to 
him by his contract with the defendants; that the term 
“satisfactory bargain,” as there used, must be construed to 
mean a bargain like the one there made, or one equally 
advantageous to the plaintiff, and was not intended to ena- 
ble the plaintiff to speculate, or to create the contingency 
on which the sum stipulated was to be paid upon his own 
mere volition, or by exacting an exorbitant measure of com- 
pensation irom the purchaser. That as the purchaser had 
offered to continue the plaintiff in the same service, and on 
the same terms, for the entire period as provided in the 
contract, he might, as matter of law, have made a satisfac- 
tory bargain to remain, and had failed to make such bar- 
gain through his own fault. 

3. Held, further, that inasmuch as the plaintiff had volun- 
tarily remained on the premises, and in the employ of the 
purchaser, without any express agreement in regard to 
compensation, and on the agreement which the law would 
imply, that he should have what his services were reasona- 
bly worth, the legal presumption must be that he was satis- 
fled with such arrangement. Puller v. Easton and others. 
Opinion by Johnson, J. 

CORPORATIONS. 

Receivers of: appointment of: act of 1870.—An act was 
passed by the legislature in 1867, amending section 290 of 
chapter 389 of the laws of 1851, so as to allow plaintiff, owner 
of a majority of the stock (3,000 of the 5,552 shares) of the 
Rochester and Genesee Valley R. R. Co., to designate seven 
instead of four of its thirteen directors. A part of the stock- 
holders, the defendant, the Erie Railway Co., owner of 1,500 
shares, and lessee of the road among the number, deeming 
the amendment unconstitutional and invalid, elected nine 
directors in disregard of it. The other stockholders, in pur- 





suance of its provisions, chose a board, plaintiff designat. 
ing seven of the thirteen. The latter board brought quo 
warranto against the former, and obtained a final judgment 
in the court of appeals, that is now on appeal to the United 
States supreme court, upon the constitutional question in- 
volved. Both parties elected directors yearly, from 1868 to 
June, 1870, when the boards of directors, joined as defend. 
ants in the action, were elected. Plaintiff brought suit 
against the Rochester and Genesee Valley Railroad Co.. 
both boards of directors and the Erie Railway Co., to pre. 
serve the assets of the Rochester and Genesee Valley Rail. 
road Co., that consist of rents due that company from the 
Erie Railway Co., under a lease of its road, and moved for 
a receiver of the rents, alleging among other things the 
legality of the election of the directors under the act of 
1867, their inability to collect the rents, through the collu- 
sion of the pretended directors with the Erie Railway Co.; 
the procuring of an appeal to the United States supreme 
court in the quo warranto proceedings with a view to delay 
and embarass the legal directors in collecting the rents ; that 
the Erie Railway Co. defends an action for the rents brought 
by them, on the ground that they are not the legal directors 


of the Rochester and Genesee Valley Railroad Co. ; the Erie , 


Railway Co’s insolvency, and its neglect and refusal to pay 
the rents since January 1869; that the only funds to meet 
taxes assessed against the Rochester and Genesee Valley 
Railroad are the rents that the Erie Railway Co. neglect and 
refuse to pay; and that unless a receiver of the rents shall 
be appointed pending the appeal, and the Erie Railway Co. 
shall be ordered to pay them to such receiver, the rents will 
be lost through the Erie Railway Co’s insolvency, and the 
Rochester and Genesee Valley Railroad Co. put to great 
expense in redeeming its property sold fortaxes. Uponthe 
motion the Erie Railway Co. denied its insolvency, asserted 
the legality of the election of directors under the act of 
1851, and alleged payment of the rents to that board and 
liquidation of the taxes. An order was made substantially 
in accord with the relief prayed. From this order some of 
defendants appealed. Held, that the directors elected under 
the provisions of the act of 1867, amendatory of section 290 
of chapter 389 of the laws of 1851, so long as the judgment 
in favor of its constitutionality remains unreversed, are the 
legal directors of the Rochester and Genesee Valley Rail- 
road Co. That while such directors exist, empowered to 
collect and hold the assets of the corporation, the provis- 
ions of section 3 of chapter 151 of the laws of 1870 forbid 
the appointment of a receiver for those purposes. That it 
is no answer to this position that the proposed receivership 
would not extend to the whole corporate property, but only 
to the rents. That collusion by the legal directors with the 
Erie Railway Co. to defeat the collection of the rents would 
present a proper case for a receivership. The City of Roch 
ester v. Amon Bronson et al. Opinion by Mullin, P. J. 


DAMAGE. See Measure of Damage. 


EMBLEMENTS. 


When lessee entitled to. —In 1866, one Scott leased to plain- 
tiff a farm of land “for and during the term of one year, with 
privilege of five years, from the 8th of April, 1868, which term will 
end at the end of each year, if the same is sold any time during 
said term, without notice.” As the duration of the term is 
expressed in the lease, plaintiff entered under the lease, 
and, in the summer of 1868, planted a quantity of winter 
wheat and rye. In January, 1869, Scott sold and conveyed 
the leased premises, with covenants adequate to carry 
growing crops to defendant, who, on the 18th of April fol- 
lowing, entered into possession, harvested the crops, and 
applied them to his own use. Plaintiff brought replevin for 
the wheat and rye, demanding damages, in case a delivery 
could not be made, and, on the trial, obtained judgment for 
damages, in which the court allowed plaintiff for the straw 
in addition to the grain. From this judgment, defendant 
appealing, — Held, that the duration of the tenancy was 
so uncertain as to entitle plaintiff to the growing crops as 
emblements. Also held, that the action having been brought 
for wheat and rye, it was error to allow plaintiff for the 
straw in addition to the grain, and that plaintiff must stipu- 
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late to waive the amount orthe judgment is reversed. Pfau- 
ner v. Sturmer. Opinion by Mullin, P. J. 


EVIDENCE. 


1. Competency of.—The husband was insolvent, and the 
action was brought by his judgment creditor against him 
and his wife (after execution had been returned unsatis- 
fied, and proceedings supplementary to execution had been 
exhausted against him without avail), to charge the property 
of the latter with certain moneys which the husband, as 
alleged, had contributed to the building of a house on the 
wife’s premises, in fraud of his creditors. Held, that the 
testimony of the husband, on his examination in the pro- 
ceedings supplementary, was incompetent evidence upon 
the issue in the action as against the wife. Pratt v. Johnson 
and wife. Opinion by Johnson, J. 

2. Merchants’ accounts. — The action was brought to recover 
the amount of an account, charged, from time to time, on 
the books of the plaintiffs, against the defendant. The 
course of business in the plaintiffs’ establishment was for 
one person to make the sale and report the same to the 
book-keeper, who made the entry of sale, as reported, add- 
ing to such entry the initials of the person making the sale 
or reporting the same. There were several salesmen, but 
only one book-keeper. 

In regard to several of the items charged, amounting in 
all to fifty or sixty dollars, the salesmen whose initials were 
attached to the charge had forgotten the fact of making the 
sale, or of reporting it to the book-keeper, but testified, in 
substance, that, if they made such report, it was true. The 
book-keeper testified, in substance, that he had no present 
recollection of the matters contained in the several charges 
on the book, but that they were in his handwriting, and 
that he made the entries correctly of what was reported to 
him by the persons whose initials were attached, although 
he had no present recollection or knowledge of the reports 
having been made by those persons, other than the fact that 
the charges were in his handwriting on the books, with the 
initials thereto. The books were offered in evidence, as 
memoranda, in regard to the particular items made at the 
time, to establish the fact of the sales, and were received, 
against the objection of the defendant. On appeal from 
the judgment — Held, that the evidence was incompetent, 
and insufficient to establish the fact of the sales. That, as 
the persons making the sales and reporting the same had no 
recollection of either fact, and did not sce the charge made 
at the time or know that it was correct, and the book-keeper 
could only say that he made correct entries of the matters 
reported ; the entries so made by him were mere memoranda 
of hearsay, and no better than parol evidence would be, by 
one person, that another had told him a certain matter as a 
fact, and by such other that he had forgotten both the 
statement and the existence of the fact, but if he made the 
statement the fact must have existed. That such evidence 
is only hypothetical evidence of a fact, and incompetent. 
Gould vy. Conway. Opinion by Johnson, J. 


EXECUTORS AND ADMINISTRATORS. 


Responsibility of : when trust funds are treated as individual 
property. —A special administrator deposited assets of an 
estate in a savings bank, not in a representative, but a 
private, capacity, accepting certificates of deposit, payable 
in six months to his own order, with interest, and after- 
ward indorsed them to the executors. The executors 
accepted the certificates, and subsequently, as individuals, 
deposited assets in a like capacity, accepting like certifi- 
cates therefor. These certificates, with one exception, 
were either paid or renewed, so that at the time of the 
failure of the bank, two years from the date of the certifi- 
cate of deposit, indorsed to the executors by the special 
administrator, and which remained uncollected; there 
were in the hands of the executors that certificate and two 
others, payable to the order of one of them as an individual. 
After the final accounting by the executors, upon which 
they were charged with those certificates, and before the 
entry of the decree, the bank became insolvent and the 
certificates worthless, whereupon the executors petitioned 
the surrogate t6 be credited with them. The petition 





having been denied, and the executors appealing, — Held, 
that the transactions with the bank were loans of trust 
funds by their trustees. That the special administrator, 
having loaned assets of the estate, is chargeable with any 
loss arising out of the transaction. That the deposit in the 
bank of assets of the estate by the special administrator in 
his own name, as a private individual, is of itself sufficient 
to charge him with a loss resulting from the insolvency of 
the depository. That the act of the special administrator 
being a breach of trust, the executors accepted the certifi- 
cate of deposit indorsed by him to them upon their per- 
sonal responsibility, and not as assets of the estate taken in 
their representative capacity as executors, and are, there- 
fore, chargeable with the loss. That if the certificate was an 
asset, their delay of two years in collecting it constitutes a 
breach of duty, which renders the executors liable for the 
loss. That the executors are chargeable with the certifi- 
cates of deposit standing in their individual names, for the 
same reasons that fix the liability of the special adminis- 
trator. Baskine vy. Baskine. Opinion by Mullin, P. J. 


HUSBAND AND WIFE. 


1. Fraud upon creditors: note for inchoate dower.— Where 
the evidence on which the referee based his report was not 
before the appellate court,— Held, that the referee’s find- 
ings of fact were conclusive. Brooks v. Weaver. Opinion 
by Mullin, P. J. 

2. Where a promissory note was given by a husband to his 
wife, in consideration of her releasing her inchoate right of 
dower in real estate, by joining in a deed, and without 
intent to defraud his creditors,— Held, that the note was 
valid. Ib. 

3. Where a promissory note was given by a husband to his 
wife, a part of the consideration of which was the wife’s 
services, and a part the services of their minor son, and 
without intent to defraud his creditors,— Held, that the 
note was valid. Ib. 

4. Where the referee found that the execution and deliv- 
ery of certain promissory notes by a husband to his wife, 
although not fraud in fact, was fraud in law, upon the hus- 
band’s creditors, — Held, that it was error. Ib. 


LANDLORD AND TENANT. See Emblements. 


LIEN LAW. 

1. General railroad act : laborers’ wages. — Plaintiffs, as part- 
ners, entered into a contract, with one Lewis, to perform 
certain mason work on a portion of defendant’s road. 
Lewis had a contract with Knox & Bush for a certain sec- 
tion, and Knox & Bush had a contract with Phelps & Co., the 
general contractors, for all the masonry onthe road. Lewis 
failing to furnish stone, plaintiffs, after working under their 
contract for a time, desisted. But, at the request of Knox, 
who, after paying them for work done under the Lewis 
contract, agreed to see them paid for future work, they 
performed work, a part of which was entirely different in 
character and locality from the work called for by the 
Lewis contract. Nothing was said between Knox and 
plaintiffs concerning wages. Plaintiffs, after working a 
number of days, on the failure of Knox & Bush to pay 
them, served the notices provided by statute, within the 
time prescribed, upon the chief engineer of the road, who 
had a general superintendence of it, and subsequently 
brought separate actions against defendant for the value of 
their services, under section twelve of the general railroad 
law. The appeal is from a judgment in favor of plaintiffs, 
and from an order denying a new trial. Held, that the 
service of the notice prescribed by section twelve of the 
general railroad law upon defendant’s chief engineer was a 
substantial compliance with the statute. Chapman v. The 
Utica and Black River Railroad Co.; The Same vy. The Same. 
Opinion by Mullin, P. J. 

2. Also held, that no express agreement for a specific ser- 
vice as wages for a day or month is necessary to constitute 
plaintiffs laborers within the meaning of the statute, or t¢ 
sustain their right of action thereunder. An implied con- 
tract to pay the value of the labor exists and is sufficient. Ib. 

8. Also held, that the jury were justified in finding that 
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the work was performed under the agreement with Knox 
& Bush. Ib. 
MEASURE OF DAMAGES. 

Where plaintiffs sold and delivered to defendant two tons 
of steel, with a warranty that it was equal to the best brands 
of English steel, and upon the trial of an action brought 
for the purchase price it was proven, and the referee found, 
that the steel was manufactured into axes which proved 
inferior in quality, by reason of the inferior quality of the 
steel, and the referee allowed, as damages, the difference in 
value between axes made from plaintiffs’ steel and axes 
made from the best brands of English steel, from which the 
plaintiffs appealing,— Held, that the measure of damages in 
such cases is the difference in value between the defective 
article, manufactured from the defective material fur- 
nished, and the value of the article if made from the 
material as represented. Park, Jr., et al. v. The Morris Axe 
and Tool Co. Opinion by Mullin, P. J. 


PARTNERSHIP. 


Real estate purchased and used by partners as partnership 
property: priority of subsequent mortgage of real estate by 
partners for partnership debt, over prior mortgage, by one part- 
ner of his share, to secure his individual indebtedness : construct- 
ive notice of prior conveyances. — A firm, consisting of several 
persons, were engaged in the business of manufacturing 
paper. The premises on which their mills stood had been 
purchased by the partners, and the mills constructed and 
put in readiness for operation for partnership purposes, and 
as part of the capital of the partnership. The premises 
were occupied wholly by the partners, and used exclusively 
in the business of the partnership. By the records of their 
respective deeds, in the county clerk’s office, it appeared 
that the several partners held as tenants in common. 

The plaintiff's testator loaned moneys to the firm, and 
took from them a mortgage upon the real estate by way of 
security, which was the first mortgage. He afterward made 
some further advances, by way of loan, which formed part 
of the consideration of a mortgage subsequently taken by 
him. In the mean time, and before the testator’s second 
mortgage was executed, and before the greater portion of 
the consideration therefor had been advanced, the defend- 
ant had loaned moneys to one of the partners, and, to 
secure such loans, and some other indebtedness, took a 
mortgage from such partner upon his undivided fourth 
share of the said real estate. The mortgage so made was 
recorded in the county ¢élerk’s office in the appropriate 
place. The certificate of acknowledgment, by the officer 
who made the same, bore date one year before the date of 
the mortgage. The plaintiff's testator, after the defendant’s 
mortgage had been thus executed and recorded, but with- 
out any knowledge, in fact, of the existence thereof, made 
further and much larger advances to the firm by way of 
loan, and took a second mortgage from the partners by way 
of security for all the advances after the first mortgage. 
The firm failed, and the plaintiff brought this action to 
foreclose the two mortgages, and to have the testator’s 
second mortgage adjudged and declared a lien having 
preference and priority over the defendant's mortgage upon 
the real estate of the partners, covered by both mortgages. 
The judge at special term, who tried the cause, found, as 
matter of fact, that the defendant, before he tovk bis 
mortgage, had notice that the real estate was partnership 
property, and, as matter of law, held, that the real estate 
having been purchased, held and used as partnership prop- 
erty, and the debt of the plaintiff's testator having been a 
partnership debt, the second mortgage was entitled to 
preference and priority, as a lien on such real estate, over 
the defendant's mortgage, and to be first satisfled out of the 
avails of the foreclosure sale. He also held, that the defend- 
ant’s mortgage, as recorded, by reason of the discrepancy 
between the date of the certificate of acknowledgment and 
the date of the mortgage, was not constructive notice to 
the plaintiff's testator of the existence of such mortgage. 
On appeal by the defendant from these portions of the 
decree, — Held, that the decision at special term was correct 
on both grounds. Hiscock, ex’r., v. Phelps. Opinion by 
Johnson, J. 














—————— 


Talcott, J., dissented on both grounds, holding: 1. That 
the evidence did not warrant the finding of fact that the 
defendant had notice that the real estate was held and 
owned as partnership property; and 2, that the mortgage, 
as recorded, was constructive notice to tbe plaintiff’s testa- 
tor as subsequent mortgagee, and read dissenting opinion, 


PENALTIES. 


When action will not lie for recovery of. — By chap. 361 of the 
laws of 1865 it is provided, that “ whoever shall, knowingly, 
sell, supply or bring to be manufactured, to any cheese 
manufactory in this state, any milk diluted with water, or 
in any way adulterated, or milk from which any cream has 
been taken, or milk commonly known as skimmed milk, or 
whoever shall keep back any part of the milk known as 
strippings,” etc., shall for each offense forfeit and pay not 
less than $25, nor more than $100, with costs of suit. The 
action was brought to recover several penalties from the 
defendant for furnishing the factory with milk diluted with 
water, milk from which the cream had been taken, and 
milk from which the strippings had been kept out and 
withheld. It appeared upon the trial that the business of 
milking and taking care of the milk and furnishing it to 
the factory was carried on by the defendant’s wife, son and 
daughters, and that they had been guilty of the several ylo- 
lations of the statute charged, but there was no evidence 
showing or tending to show that the defendant had any 
personal knowledge of the wrongful acts, except what 
might be inferred from his relation to the parties thus car- 
rying on his business. The plaintiffs were non-suited at the 
trial, and, on motion for a new trial by them, it was held, 
that the action being for the recovery of penalties given by 
statute, the statute must be strictly construed, and the 
plaintiffs were not entitled to recover without giving evi- 
dence to prove the personal knowledge of the defendant of 
the wrongful acts of those in his employ. That the knowl- 
ledge of the defendant of such acts could not be inferred 
merely from his relation to the parties in such acase. That 
the statute imposes the penalty upon any person who 
knowingly sells or supplies milk in the improper condition 
specified, whether he has any interest in the business or 
not. New trial denied. The Verona Central Cheese Company 
v. Murtaugh. Opinion by Johnson, J. 


PLEADING. 


Joinder of causes of action in complaint.—The complaint 
contained two counts or causes of action; one for fraud in 
the sale of a canal boat and team, by the defendant to the 
plaintiff, and the other for the taking and conversion of 
personal property belonging to the plaintiff, by the defend- 
ant. The defendant demurred to the complaint, and speci- 
fled, as the ground thereof, that several causes of action 
had been improperly joined in the complaint. 

The court, at special term, overruled the demurrer. On 
appeal from the order to the general term, held, that the 
two causes of action were properly joined in the complaint, 
under subdivision 8 of section 167 of the code. That fraud 
and trover were both injuries to property, and had been so 
classified time out of mind before the code, and that the 
legislature, in enacting the code, must be deemed to have 
intended the same classification. Order affirmed. Cleveland 
vy. Barrows, Opinion by Johnson, J. 





PRESCRIPTION. 

Title by, in religious corporations. — Patrick Martin, by his 
last will, devised one-third of his real estate situate in the 
town of Newport, Herkimer county, “to the Roman Catho- 
lic society in said town of Newport,” and directed his execu- 
tors to keep the same at rent and interest; and whenever 
such society should be organized, and trustees duly ap- 
pointed, to pay the rents and profits to them to be used and 
appropriated for the erection of a house for divine worship 
on alot then conveyed by the devisor for that purpose, or 
for the education of poor children in said society as the 
judgment of said trustees should dictate. The devisor died 
in the spring ef 1834 before any society was incorporated. 
The present society was duly incorporated in the fall of the 
same year, and was composed of the unorganized societies 
of the two towns of Newport and Schuyler. This society. 
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immediately after its incorporation, claimed and took pos- 
session of the premises so devised under the will of Martin. 
In 1836 the two brothers of the devisor, to whom the other 
two-thirds of the premises had been devised by the same 
will, by a voluntary partition with the society in question, 
partitioned and set off to the society the one-third claimed 
py it, which portion the society has ever since held in sev- 
eralty, and claimed to be sole and exclusive owner thereof. 
Che heirs at law of the devisor were the two brothers afore- 
said, who never made any claim to the portion thus set 
off and partitioned to the society. The society so incorpo- 
rated has continued to occupy, lease, and rent the premises, 
put has never used the rents or profits for any of the pur- 
poses specified in the will. The place of worship of the 
society is several miles distant from the premises in ques- 
tion, and a majority of its trustees petitioned the county 
court of Herkimer county for an order authorizing and 
allowing the trustees to sell and convey the said premises, 
and to use the proceeds in purchasing a pastoral residence 
for the society at the place where it worships. A minority 
of the trustees opposed the granting of the prayer of the 
petition, but it was granted by the court and the order 
made. The opposing trustees thereupon appealed from the 
order to this court, and claimed that the order, having au- 
thorized a disposition of the real estate and its proceeds 
zontrary to the provisions and trusts in the will, was illegal 
and should be reversed. Held, that the society acquired no 
title under the will, and were never subject to the trust pro- 
visions thereof. That this society was not the one intended 
vy the devisor as the object of his bounty. That at the 
death of the devisur, there being no society incorporated 
which could take, and no trustees in being who could ad- 
minister, the trusts sought to be created, the devise was void, 
and the estate descended to, and the title vested in, the 
heirs at law of the devisor, who became and were sole own- 
ers. That the society in its corporate capacity having taken 
possession under a claim of ownership as against the heirs 
at law of the devisor and all the world, and occupied fora 
period of between thirty and forty years under such claim, 
had acquired a valid title by prescription, which may be 
acquired by a religious corporation in that way as well as by 
an individual, and that the order was proper and should be 
affirmed. Inthe Matter of the Application of the Roman Cath- 
olic Society of the towns of Newport and Schuyler. On appeal. 
Opinion by Johnson, J. 


PROMISSORY NOTE. See Husband and Wife. 


RIGHT OF WAY. 

1. Obstruction to: gates and bars across: rights of the owner 
of the land. — Plaintiff brought an action to recover damages 
for the cutting down of a bar post erected on a right of 
way that defendant had over plaintiff's land. Upon the 
trial, defendant’s right of way, founded on a reservation of 
the right in his deed, was established, together with the 
facts that bars had stood at the place where the post was 
eut down for a number of years; that they were suffered to 
go to decay at least once, but were replaced. The court 
charged the jury that the bars were an obstruction to 
defendant's right of way, and that defendant had a right 
to remove them. This being excepted to, and plaintiff's 
motion for a new trial having been denied, on appeal from 
the order denying the motion, — Held, that the court erred 
in its instructions to the jury. Huson v. Young. Opinion 
by Mullin, P. J. 

2. That the owner of lands over which a right of way 
exists may erect and maintain gates or bars across the way, 
in such a manner as not to unnecessarily interfere with its 
use, provided the reservation, or grant creating the use, 
does not expressly establish an open way. Ib. 

3. That the extent to which the owner of land over which 
a way is laid may interfere with the use, by the erection of 
gates or bars, depends upon the purpose for which the way 
is used, and the necessity of their erection for the protec- 
tion of his property. Ib. 

4. That when the way is over lands, for the benefit of the 
owner of the same description of land, the fair criterion of 
the extent to which the owner of the land over which the 





way lies may obstruct it by bars or gates is, whether such 
owner, having no interest to embarass his own use of such 
a way, would, for the protection of bis other property, be 
likely to erect such structures. Ib. 

5. That the question, whether such gates or bars are 
unnecessary, and obstructions, was, in this case, and is, in 
every similar case, a question of fact for the jury to decide. 


Ib. 
TRUST FUNDS. See Executor and Administrator. 
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DIGEST OF RECENT UNITED STATES 
SUPREME COURT DECISIONS.* 


ACCOUNT RENDERED. 


1. An account rendered, and not objected to within a 
reasonable time, is to be regarded as admitted by the party 
charged to be prima facie correct. Wiggins et al. v. Buri- 
ham. 

2. If certain items in an account under such circum 
stances are objected to within a reasonable time, and 
others not, the latter are to be regarded as covered by sucb 
an admission. Ib. 

3. What is to be regarded as a reasonable time is, when 
the facts are clear, a matter of law. Where the proofs are 
conflicting, it is a mixed one of law and fact; and in such 
cases the court should instruct the jury upon the several 
hypotheses of fact insisted on by the parties. Ib. 

4. Between merchants at home, an account presented, 
and remaining unobjected to, after the lapse of several 
posts, is treated, under ordinary circumstances, as being, 
by acquiescence, a stated account. Ib. 

5. But the court will not take notice judicially of the time 
which rail-cars require to run between different places, 
and of the frequency of the mails between them. Ib. 


ADMIRALTY LAW. 


The Grapeshot (9 Wallace, 129) affirmed on the second point 
adjudged therein (pp. 133-141); and the doctrine again de- 
clared, that in the case of a lien asserted against a vessel 
supplied or repaired in a foreign port, necessity for credit 
must be presumed where it appears that the repairs and 
supplies for which a lien was set up were ordered by the 
master, and that they were necessary for the ship when 
lying in port, or to fit her for an intended voyage, unless it 
is shown that the master had funds, or that the owners 
had sufficient credit, and that the repairer, furnisher or 
lender knew those facts, or one of them, or that such facts 
and circumstances were known to them as were sufficient 
to put them on inquiry, and to show that if they had used 
due diligence they would have ascertained that the master 
was not authorized to obtain any such relief on the credit 
of the vessel. The Liu. 


ATTORNEY’S LIEN. 

1. The attorney or solicitor, who is also counsel in a 
cause, has a lien on moneys collected therein, for his fees 
and disbursements in the cause, and in any suit and proceed- 
ing brought to recover other moneys covered by the same 
retainer. In re Paschal. 

2. A motion to pay into court the moneys collected 
will not be granted, but the parties will be left to their 
action, if the attorney is guilty of no bad faith or improper 
conduct, and has a fair set-off against his client, which the 
latter refuses to allow. Ib. 

3. A party has a general right to change his attorney, and 
a rule for that purpose will be granted, leaving to the attor- 
ney the advantage of any lien he may have on papers or 
moneys in his hands as security for his fees and disburse- 
ments. Ib. 

BANK CHECK. 


1. The holder of a bank check cannot sue the bank for 
refusing payment in the absence of proof that it was ac- 
cepted by the bank or charged against the drawer. Bank 
of the Republic v. Millard, 





* From John W. Wallace, Reporter, and to appear in vo 
10 of his reports 
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2. The fact that the check was properly drawn on a na- 
tional bank (a public depository) by an officer of the govern- 
ment in favor of a public creditor, does not alter this gene- 
ral rule. Ib. 

BOND. 

1. Revenue statutes being remedial in their character are 
to be construed liberally to carry out the purposes of their 
enactment; and the rule of construction applicable to 
statutes generally, that what is implied in them is as much 
a part of the enactment as what is expressed, holds in 
regard tothem. This principle of construction applied to 
the 53d and 57th sections of the internal revenue act of 
June 30, 1864. United States v. Hodson. 

2. Where a statute directs a bond to the government to be 
given by persons exercising certain employments, and to 
be conditioned for the performance of several particular 
acts which it specifically states, and the agent of the gov- 
ernment takes a bond conditioned, not in the specific way 
that the statute directed, but for the parties’ compliance 
with “ail the provisions” of the act, “and such other acts as 
are now or as may hereafter be in this behalf enacted,” the 
bond, if it have been voluntarily given, and is not contrary 
to law or public policy, is valid as against a party who has 
enjoyed benefits underit. And this, although the statute 
which required the bond to be conditioned in a particular 
way contain numerous other provisions, which it makes 
the duty of persons exercising employments under it to 
comply with, but for which it does not contemplate the 
giving of any bond. Ib. 

3. On such a bond, suit in the present case was sustained 
for breaches which the court adjudged to be within the 
conditions that the statute enacted that the bond should 
contain; the opinion of the court, however, asserting the 
validity of the bond on grounds more broad than it declared 
necessary to the judgment; that is to say, more broad than 
to the extent of the breaches assigned. Ib. 

4. A bond which a statute says that a party whom it 
requires to be licensed as a distiller “sha)]”’ give before his 
license is issued, and which makes i* «4 penal offense for 
him to exercise the business of a dimiller without taking 
out such license, is a voluntary &«ud. Ib. 


COI UISIONS. 

The usually obligatory rule of navigation, which requires 
a special look-out, does not apply to a case where the col- 
lision or loss could not have been guarded against by a 
look-out, and where it is clear that the absence of a look- 
out had nothing to do in causing it. The Farragut. 


COMMON CARRIER. 

1. When a common carrier shows that a loss was by some 
vis major, as by flood, he is excused without proving affirm- 
atively that he was guilty of no negligence. Railroad Com- 
pany v. Reeves. 

2. The proof of such negligence, if the negligence is as- 
serted to exist, rests on the other party. Ib. 

8. In case of a loss of which the proximate cause is the 
act of God or the public enemy, the commo? carrier is ex- 
cused, though his own negligence or laches may have con- 
tributed as a remote cause. Ib. 

4. The maxim causa proxima non remota spectatur applies 
to such cases as to other contracts and transactions; and 
ordinary diligence is all that is required of the carrier to 
avoid or remedy the effects of the overpowering cause. Ib. 

5. The mere promise of a carrier, without additional con- 
sideration, to forward freight already on the route by an 
earlier train than usual, is not evidence from which a jury 
can infer a special contract to do so. Ib. 


CONSTITUTIONAL LAW. 

1. An ordinance of the city council of Alexandria imposed 
a license tax of two hundred dollars upon dealers in beer or 
ale by the cask which was not manufactured in that city, 
but brought there for sale. The defendants were commis- 
sion merchants in that city, and dealt in beer and ale by the 
cask, not there manufactured but brought there for sale, 
without having obtained a license therefor, or having paid 





the required tax. In an action by the city council to recover 
of the defendants the license tax, held, that the ordinance, 
so far as it operated upon the business of the defendants, 
was not in conflict with that clause of the constitution 
which declares that “ congress shall have power to regulate 
commerce with foreign nations, and among the several 
states; nor with the clause which declares that “the 
citizens of each state shall be entitled to all the privileges 
and immunities of citizens of the several states; it not 
appearing that the beer or ale in which they dealt was 
manufactured either in a foreign country or in another 
state of the union. If they were manufactured within the 
state, the exaction of the special license tax for the privilege 
of selling them in casks in Alexandria would not be obnox- 
ious to either of those clauses of the constitution. Down- 
ham et al. v. Alexandria Council. 

2. The authority conferred by a state on its supreme court 
to hear and determine. cases, is not the kind of authority 
referred to in the 25th section of the judiciary act, which 
gives this court a right to review the decisions of the highest 
state court, where is drawn in question the validity of a 
statute of, or an authority exercised under any, state, on the 
ground of their being repugnant to the constitution, etc., .. 
and the decision is in favor of such validity. Bethell vy. 
Demaret. 

3. The decision of a state court which simply held that 
promissory notes, given for the loan of “confederate cur- 
rency,”’ together with a mortgage to secure the notes, were 
nullities, on the ground that the consideration was illegal, 
according to the law of the state at the time the contract 
was entered into, is not a decision repugnant to the consti- 
tution. Ib. 

CONTRACT. 


1. Where there is an express contract for the compensa- 
tion of an insurance agent, no proof of a general custom as 
to such compensation is admissible which is in conflict with 
the contract. Stagg v. Insurance Company. 

2. Where such agent had received a general circular from 
his company, which contained in clear language the terms 
of his compensation, and had acted on that circular without 
complaint for several years, he is estopped to deny that he 
was employed on those terms. Ib. 

3. The production of a circular of prior date, with other 
terms as to compensation, does not alter the case. Ib. 


DEED. 


1. On an objection to the admission of a deed because of 
an alleged erasure and interlineation apparent on its face, 
the court may properly admit the deed, leaving it to the 
jury to determine whether there was any alteration. Little 
v. Herndon. 

2. A deed for lands in Illinois, executed in Virginia and 
acknowledged in conformity with its laws at the time of 
execution, may be lawfully recorded in Illinois, and read in 
evidence without further proof of execution. Ib. 


INSURANCE. 

1. A policy of insurance contained the usual covenant, 
that if the property was sold the insurance ceased, unless 
the consent of the insurer was given, in writing, to the sale. 
Held, that an indorsement on the policy by the assured, 
** payable, in case of loss, to E. C. Bates” (the plaintiff), and 
under this, the indorsement by the insurer, that “‘ consent 
is hereby given to the above indorsement,” did not imply 
either a knowledge or consent to the sale of the goods 
insured. Bates v. Equitable Insurance Co. 

2. Such indorsements are entirely consistent with the 
property in the goods remaining in the assured, and mean 
no more than that the loss of the assured shall be paid to 
the third party. Ib. 

8. If such third party had really purchased the goods 
before the loss, then the party assured sustained no loss, 
and the policy covered none, and no action could be sus- 
tained on it. Ib. 

NAVIGABLE RIVERS. 

1. The doctrine of the common law as to the navigability 

of waters has no application in this country. Here the ebt 
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and flow of the tide do not constitute the usual test, as in 
England, or any test at all of the navigability of waters. 
The Daniel Ball. 

2. The test by which to determine the navigability of 
our rivers is found in their navigable capacity. Those 
rivers are public navigable rivers in law which are naviga- 
ble in fact. Ib. 

3. Rivers are navigable in fact when they are used, or are 
susceptible of being used, in their ordinary condition, as 
highways for commerce, over which trade and travel are or 
may be conducted in the customary modes of trade and 
travel on water. Ib. 

4. And they constitute navigable waters of the United 
States, within the meaning of the acts of congress, in con- 
tradistinction from the navigable waters of the states, when 
they form, in their ordinary condition by themselves, or by 
uniting with other waters, a continued highway, over 
which commerce is or may be carried on with other states 
or foreign countries in the customary modes in which such 
commerce is conducted by water. Ib. 

5. Grand river, in Michigan, held to be a navigable water 
of the United States, from its mouth in Lake Michigan to 
Grand Rapids, a distance of forty miles, being a stream 
capable of bearing, for that distance, a steamer of one 
hundred and twenty-three tons burden, laden with mer- 
chandise and passengers, and forming, by its junction with 
the lake, a continued highway for commerce, both with 
other states and with foreign countries. Ib. 


PATENTS. 


Where a roller in a particular combination had been used 
before, without designs on it, and a roller with designs on it 
had also been used in another combination, it was not a 
patentable invention to place designs on the roller in the 
first-named combination. Such a change, with the existing 
knowledge in the art, involved simply mechanical skill, 
which is not patentable. Stimpson v. Woodman, 


PRACTICE. 


1, All the parties against whom a joint judgment or decree 
is rendered must join in the writ of error or appeal, or it 
will be dismissed, except sufficient cause for the non-joinder 
beshown. Masterson v. Herndon. 

2. In writs of error, where one of the parties refused to 
join in the writ, the remedy was anciently by summons and 
severance, which barred such party from suing out the writ 
afterward, and allowed the judgment to be enforced against 
him, while the other prosecuted the writ of error. Ib. 

3. The same effect will be given by this court to the allow- 
ance of a writ of error or an appeal, when one of the 
parties has been nutified or requested, in writing, to join in 
the writ of error or appeal, and refuses to do so. Ib. 

4. A writ of error has the effect to remove the record into 
the court granting the writ, and when the conditions pre- 
scribed in the twenty-third section of the judiciary act are 
complied with, the jurisdiction of the subordinate court 
is suspended until the cause is remanded from the appel- 
late tribunal. Slaughter-house Cases. 

5. Neither appeals nor writs of error become a superse- 
deas and stay execution by virtue merely of process issued 
by this court ; but this effect is derived from the judiciary 
act on complying with its conditions. Ib. 

6. When these conditions are complied with, if the sub- 
ordinate court proceeds thereafter to issue final process, it 
is competent for this court, in the exercise of its appellate 
power, to correct the error by a supersedeas, and this may 
be done though the application for the supersedeas is made 
before the return day of the writ of error. Ib. 

7. Where injunctions had been granted in the district 
court of the state of Louisiana, and suspensive appeals had 
been taken to the supreme court of the state, where the de- 
crees granting the injunctions had been affirmed, and a writ 
of error under the twenty-fifth section of the judiciary act 
sued out to that judgment of affirmance, the writ of error 
and bond, though filed within ten days of the affirmance, 
did not authorize this court to enjoin or supersede the 
action of the district court in giving effect to the said in- 
junctions subsequent to the issuing of the writ of error. 





The supersedeas of the act operated alone upon the supreme 
court of the state to which the writ of error is directed 
under the said twenty-fifth section. Ib. 

8. The appeals from the district to the supreme court 
of the state operated as a stay of execution, and suspended 
all jurisdiction to proceed further until the cause was re- 
manded. But when the supreme court rendered its final 
judgment and perpetuated the injunction, whatever con- 
ditions were annexed to the appeal were abrogated, as the 
appeal was then fully executed. Ib. 

9. A writ of error to a state court cannot have any greater 
effect than if the judgment or decree had been rendered 
or passed in a circuit court; and neither an injunction nor 
a decree dissolving an injunction passed in a circuit court 
is reversed or nullified by an appeal or writ of error before 
the cause is heard in this court. Ib. 


RIPARIAN RIGHTS. 


1. The owner of land bounded by a navigable river has 
certain riparian rights, whether his title extend to the 
middle of the stream or not. Yates v. Milwaukee. 

2. Among these are, free access to the navigable part of 
the stream, and the right to make 4 landing, wharf or pier 
for his own use, or for the use of the public. Ib. 

3. These rights are valuable, and are property, and can be 
taken for the public good only when due compensation is 
made. Ib. 

4. They are to be enjoyed subject to such general rules 
and laws as the legislature may prescribe for the protection 
of the public right in the river as a navigable stream. Ib. 

5. But a statute of a state which confers on a city the 
power to establish dock and wharf lines, and to restrain 
encroachments and prevent obstructions to such a stream, 
does not authorize it to declare by special ordinance a pri- 
vate wharf to be an obstruction to navigation and a nui- 
sance, and to order its removel, when, in point of fact, it 
was no obstruction or hindrance to navigation. Ib. 

6. The question of nuisance or obstruction must be deter- 
mined by general and fixed laws, and it is not to be tolerated 
that the local municipal authorities of a city declare any 
particular business or structure a nuisance, in such a sum- 
mary mode, and enforce its decision at its own pleasure. Ib. 


SALVAGE. 


1. Personal property of the United States on board of a 
vessel, for transportation from one point to another, is 
liable to a lien for salvage services rendered in saving the 
property. The Davis. 

2. Such lien cannot be enforced by the courts by a suit 
against the United States. Ib. 

8. Nor by a proceeding in rem when the possession of the 
property can only be had by taking it out of the actual pos- 
session of the o.i.cers or agents of the government charged 
therewith. Ib. 

4. It may be enforced by a proceeding in rem where the 
process of the court can be enforced without disturbing 
the possession of the government, which, being thus com- 
pelled to appear in the court to assert its claim, must dis- 
charge the lien before the property will be delivered tu 
it. Ib. 

5. A libel for salvage may be filed in the name of the mas- 
ter and owners of the salving vessel, although the master 
may make no claim in his own behalf, but, contrariwisc, 
may disclaim. The Blackwall. 

6. A tug towing, under the direction of the fire depart- 
ment of a city, fire engines commonly used on land, from a 
wharf, into a harbor where a vessel is on fire, and laying 
alongside of the burning vessel while the engines throw 
water upon her, is entitled to salvage, the fire being suc- 
cessfully extinguished. Ib. 

7. The owners of the tug will not be deprived of salvage 
because the representatives of the fire department have not 
made a claim as co-salvors. Ib. 

8. A vessel owned by a corporation may be entitled to 
salvage, the vessel being otherwise a salvor. The Camanche, 
8 Wallace, 476, affirmed on this point. Ib. 

9 One-twentieth part of the value of the property saved 
allowed to a tug carrying fire engines, and laying beside a 
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burning vessel while the engines, under the management of 
the fire department of the town, worked them and extin- 
guished the fire. This reversed a decree which had allowed 
a tenth for her salvage service; the fire department having 
presented no claim; no allowance having been made to it; 
and the tenth allowed having apparently been an allowance 
for the whole salvage service. Ib. 

10. Non-prosecution of their claim by one set of salvors 
enures to the benefit of the owners of the vessel, and not 
to that of other salvors who do prosecute their claim. Ib. 


STAMP ACT. 

1. Under the act of July 13, 1866, 14 Stat. at Large, 142, 
which requires promissory notes to be stamped, making 
them void only when the stamp is omitted with intent to 
defraud the government of the stamp duty, a fraudulent 
omission cannot be taken advantage of on demurrer. Camp- 
bell v. Wilcox. 

2. An averment in a declaration that the defendants had 
made and delivered to the plaintiffs their promissory notes, 
implies that the instruments were at the time in the form 
and condition required by law. Ib. 

8. The filing of a plea to the merits after a demurrer is 
overruled operates as a waiver of the demurrer. Ib. 

4. Judgment affirmed with 10 per cent damages, where a 
party brought a writ of error here denying such points as 
those above stated. Ib. 


STATUTE OF LIMITATIONS. 

1. Although the running of a statute of limitations to the 
right of suing may be suspended by causes not mentioned 
in the statute itself, as, for example, by the fact that the 
plaintiff, without default of his own, has been disabled bya 
superior power from the capacity to sue; still, when by the 
removal of the disabling power the right reverts, the ques- 
tion in a case where the statute is afterward set up to bar 
a suit will be, “‘ How long did the suspension which it caused 
continue?” And the operation of the statute will not be 
prevented for a longer time than that during which the 
suspension was an enforced one. 

Ex. gr. Where an act of congress, which took effect August 
1, 1866, enacted that no suit to recover a tax once paid should 
be maintained, until appeal had been duly made to the com- 
missioner of internal revenue, and his decision had, unless 
such suit was brought within six months from the time of 
such decision, etc. 

Held, —in a case where suit was brought February 18, 1868, 
to recover a tax that had been paid February 2, 1864, and 
where appeal to the commissioner had been made August 
20, 1567, and decided by him January 11, 1868, — that a statute 
of the state where the suit was brought which barred such 
suits, unless brought within three years from the time when 
the right of action accrued, operated ; the plaintiff's appeal 
having been pending only from August 20, 1867, to January 
ll, 1868 (four months and twenty-two days), and the time 
which he permitted to elapse between August 1, 1866 (when 
the act took effect), and August 20, 1868 (when he appealed), 
having been lost by his own delay, and not taken from him 
by any superior power. And it thus appearing that, deduct- 
ing the time during which the appeal was pending (four 
months and twenty-two days), and during which alone he 
was disabled, from the four years and sixteen days that 
elapsed between the inception of his right to sue and the 
commencement of his suit, there remained much more than 
three years, in which he was under no legal disability. 
Braun vy. Sauerwein. 

2. This view is not altered by the fact that the replication 
to the plea setting up the statute of limitations averred 
that the appeal was “duly” made, its date not being set 
forth; the rejoinder first setting forth the date of the appeal 
and of the decision of it. Ib. 


——_+e_—_ 


At an adjourned meeting of the New York Bar Associa- 
tion, on the evening of the llth inst., resolutions were 
adopted appointing a committee of five to report at a future 
meeting what measures could be adopted to protect both 
lawyer and client from the extortion of state officials. 





EXCISE LAWS. 
DECISION OF THE COURT OF APPEALS. 


The Board of Excise of Ontario County, Respondent, v. Luman 
B. Garlinghouse and four other Cases, Appellant. 


Church, Ch. J. This is an appeal from an order denying 
motion to dismiss and set aside the above causes, made on 
the ground that the plaintiffs cannot prosecute the same by 
reason of their removal from office by virtue of the excise 
act of 1870. The actions were commenced before the pas. 
sage of that act. One of them is pending in the supreme 
court. In the others, judgments have-been obtained in jus. 
tice’s court, one of which is pending omappeal in the county 
court, one has been affirmed in the county court and 
supreme court, and in the other two the appeal to the 
county court has been dismissed, and on appeal to the 
supreme court the order of dismissal affirmed. The papers 
do not disclose the precise condition of the cases at the 
time of the passage of the act of 1870, and it is unnecessary 
to distinguish between them for the purpose of determin. 
ing the effect which the defendants’ construction of that 
act would have upon judgments previously rendered, or to 
determine whether the appeal is properly brought in all 
the cases. We prefer to pass upon the merits of the ques- 
tion involved, viz.: what effect the act of 1870 had upon the 
county commissioners authorized to be appointed by the 
excise act of 1857. 

We think that the county commissioners, under the act 
of 1857, were superseded by the commissioners authorized 
to be appointed by the act of 1870, and were, by virtue of 
that act, removed from office, not only as it respects their 
powers to grant licenses, hut to prosecute for penalties o1 
to perform any other duty as commissioners of excise 
These statutes must be construed in pari materia by virtue 
of the sixth section of the act of 1870, which provides that 
the provisions of the act of 1857, “‘except where the same 
are inconsistent or in conflict with the provisions of this 
act, shall be taken and construed as a part of this act, and 
be and remain in full force and effect throughout the whole 
of this state.” 

The provisions of the act of 1870 relating to the appoint- 
ment of excise officers are manifestly inconsistent with 
similar provisions in the act of 1857. The mode of selection 
and appointment, their tenure and compensation, are dif- 
ferent, and yet they are substantially the same officers, 
except that those appointed under the act of 1870 are re- 
stricted in jurisdiction to the cities, villages, and towns for 
which they are respectively appointed. Excise officers have 
always existed in the state, and certain general powers and 
duties have been performed by them, which are well under- 
stood, and would be recognized by reference to the name of 
the office itself. Besides the principal duties of such offi- 
cers, that of granting licenses are expressly conferred upon 
the excise boards appointed by the act of 1870. The princi- 
pal purpose of the act of 1870 seems to have been to change 
the excise boards from county boards to town, village, and 
city boards, so that each locality would be assured of that 
personal knowledge, supervision, and vigilance deemed to 
be indispensable to the proper discharge of the important 
duties committed to their charge, in determining the proper 
persons to whom licenses should be granted, as well as the 
circumstances justifying the exercise of that power. Simi- 
lar considerations are equally applicable to the duty of dis- 
covering and prosecuting infractions of the law. County 
boards in the discharge of both classes of duties would 
unnecessarily be obliged to rely upon the information and 
representation of others, while the local officers could ascer- 
tain the facts for themselves, or at least verify the correct- 
ness of information by others, by personal observation and 
inquiry. 

It is not to be presumed that the legislature intended to 
duplicate this class of officers, and, without any apparent 
reason, but against the plainly indicated theory of the act. 
provide for two sets of officers; one to grant licenses and 
the other to prosecute for penalties. To find such an inten- 
tion would require the clearest expression of language. 
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Actions are authorized by public officers in matters grow- 
ing out of their public duties in a great variety of cases, but 
the appointment or existence of public Officers for the sole 
purpose of instituting legal proceedings in civil cases has no 
precedent in this state. It is, therefore, very clear that the 
excise boards authorized by the act of 1870 were intended 
to be substituted for those authorized by the act of 1857. 

It has been suggested that prosecutions for penalties by 
county commissioners are not inconsistent with the act of 
1870, for the reason that the power of granting licenses is 
specifically conferred upon the local boards by that act, 
while the power to prosecute for penalties is not, and there- 
fore that this latter power may be exercised by the county 
commissioners. 

This position is untenable. Both powers are specifically 
conferred. All the provisions of the act of 1857 relating to 
the appointment of county commissioners are, as we have 
seen, repealed. They are out of the act. There are no such 
officers, and no power to appoint any. The provisions of 
the act of 1870 relating to the appointment of local boards 
are substituted. All provisions of the act of 1857, not con- 
sistent with the act of 1870, are retained, and are as effec- 
tually and legally as much a part of the latter as if they had 
been copied into it and re-enacted. They are expressly 
made “a part of this act.” 

Striking from the act of 1857 the provisions in relation to 
the appointment of county commissioners and inserting 
those of the act of 1870 on the same subject, and reading 
the unrepealed portions of the act of 1857 in connection 
with such substitution, and the meaning is perfectly plain. 
Such unrepealed portions of the act of 1857 as designates 
“commissioners of excise,” or “boards of commissioners 
of excise,” would then refer and apply to the commissioners 
or boards authorized by the act of 1870. 

The penalties in the act of 1857 are not repealed, nor is the 
24d section of that act repealed. It reads as follows: 

“The penalties imposed by this act, except the penalties 
provided by sections 8, 15, and 19, shall be sued for and 
recovered in the name of the board of commissioners of 
excise,” etc. 

What board? Manifestly the board authorized by the act 
of 1870, the provisions in relation to which occupy the place 
of the original provisions on that subject in the act of 1857. 
The difficulty on this subject has, I think, arisen from not 
properly blending the two statutes and reading them as one. 
The power to grant licenses is no more expressly conferred 
upon the new boards by the act of 1870 than the power to 
prosecute for penalties when both acts are consolidated and 
read together. The former might have been specifically 
conferred in the act of 1870 from a necessity expressly to 
restrict the jurisdiction of the local boards to the locality 
for which they are appointed, or to insert some modification 
of the terms or manner upon or in which licenses should be 
granted; or it might have been deemed appropriate to 
specify in terms the principal powers and duties of the offi- 
cers therein authorized to be appointed. Whatever the 
object or necessity, or want of necessity, the construction 
of the two acts now in force, when united on this point, is 
not doubtful. 

The new board having express authority to sue for penal- 
ties, it follows that the old boards have not. 

These views are deemed appropriate in giving a construc- 
tion to this statute, but are, perhaps, not necessarily essen- 
tial to the question involved in these motions. 

These actions were commenced before the passage of the 
act of 1870, and they were properly commenced in the name 
of the county commissioners, and there is nothing in the 
act of 1870 inconsistent with their combined prosecution in 
the name of the county board. The revised statutes, sec- 
tion 14, title 1, chapter 7, part 3, has provided for all such 
cases. It provides, in substance, that actions prosecuted by 
public officers shall not abate by their death or removal, but 
may be continued by their successors, who shall be substi- 
tuted for that purpose by the court. 

Thave no doubt that the new boards of excise are the suc- 
cessors of the old boards, within the localities for which 
they are respectively appointed, within the meaning of the 
statute. 





Until such substitution, the actions may proceed in the 
name of the original parties. 10 N. Y. 164; 2 Denio, 125. 
The order must be affirmed. 
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RECENT ACTS OF CONGRESS. 


“An Act to provide for the better security of life on 
board of vessels propelled in whole or in by 
steam, and for other purposes.’’ Approved Febru- 
ary 28, 1871. 

This act is too extensive in its provisions to be abridged 
in full. It contains a comprehensive system of provisions 
requiring steam vessels to be licensed, and to be provided 
with fire-extinguishing apparatus; restricting the trans- 
portation of inflammable and explosive articles; requiring 
watchmen, boats, life-preservers, etc., to be provided; pre- 
scribing the powers, duties and proceedings of inspectors 
of steam vessels, etc. Various criminal penalties are im- 
posed for violations of the act, and several former acts on 
the same subject are repealed. 





“An Act relating to the records of the courts of the 
United States.’’ Approved March 3, 1871. 

SECTION 1] provides, that whenever the record of any 
judgment or decree or other proceeding in the judicial 
courts of the United States is lost or destroyed, any person 
interested therein may, on showing that the loss, etc., was 
without fault and neglect of the person applying, obtain an 
order from such court authorizing the defect to be supplied 
by a duly certified copy of such original record, where the 
same can be obtained. Such certified copy shall thereafter 
have the same effect as the original would have had. 

Section 2 provides fer cases where a certified copy of the 
original cannot be furnished. It authorizes the court, upon 
proof of the substance of the record lost, by affidavit, in 
addition to other requisite facts, and upon notice to the 
parties adversely interested, to make and enter an order 
reciting what was the substance and effect of the lost or 
destroyed record. This order shall have the same effect, 
subject to intervening rights, which the original record 
would have had, so far as concerns the person applying for 
it and the persons who are served with notice. 

Section 8 declares that in all cases which have been 
removed or shall hereafter be removed to the supreme 
court of the United States, a duly certified copy of the 
record of such case remaining in the supreme court may be 
filed in the court from which the cause is removed, on 
motion of any party or person claiming to be interested 
therein; and the copy so filed shall have the same effect as 
the original record would have had. 


——_+e—___——_ 


CORRESPONDENCE. 
DOVER, DELAWARE, April 4, 1871. 


Editor Albany Law Journal: 

In the JouRNAL of the 25th ultimo, on page 238, I find this 
paragraph : 

“A bill has passed the Delaware house of representatives, 
so to amend the state constitution as to abolish life tenures 
in offices; and it is rumored, at the state capital, that it is 
designed to displace Chief Justice Gilpin to make room for 
Willard Saulsbury, the late United States Senator.” 

This paragraph is calculated to make a false impression, 
and my object is simply to to correct or prevent that, so far 
as I can, through your columns. We, of Delaware, are a 
conservative people, not given to change, merely for the 
sake of a change , but adopting improvements only when 
we are well satisfied of their utility and propriety. And 
this is especially true in regard to constitutional and legal 
reforms. 

Now, the amendment proposed never had the sanction 
of the bar, the bench, or the people, and as soon as their 
attention was called to it, by its passage in the house of 
representatives, without debate and without consideration, 
they spoke so decidedly and emphatically that it was 
defeated in the senate, and would have been in the house, 
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could an opportunity have been given to do so. And, 
further, so far from being a measure in the interest of Ex- 
Senator Saulsbury, his most intimate and constant friends 
were its most decided opponents. Had it been otherwise, 
its fate might have been different; but neither Senator 
Saulsbury nor his friends desire or need to change the con- 
stitution, in order to make places for them. They do not 
belong to a party holding such a political faith. The false and 
gratuitious suggestion originated with a local partisan 
paper, and the only thing that surprises me is, that it found 
a place in your usually accurate and judicious journal. 
Very truly, yours, 
J. ALEXANDER FULTON. 


Sup. Co. CayuGA Co., RODGER, ASSIGNEE, ETC., IN BANK- 
RUPTCY, v. VAN DUSEN AND OTHERS. 
JORDAN, March 18, 1871. 
Editor Law Journal, Albany, N. Y.: 

Dear Sir, —In your No. 10 we notice a communication and 
answer on page 200, in relation to the rights of assignees in 
bankruptcy to maintain action in the state courts against a 
creditor who has received property of the bankrupt in pref- 
erence, etc. 

The above cause was tried at special term before Judge 
Dwight of the Cayuga district, who held that such assignee 
had such right and could maintain his action. Cause tried 
September term, 1870. No appeal taken. 

Yours, etc., 
W. & A. B. PORTER, 
Plaintiffs’ Attorneys. 


—__++—___ 


BOOK NOTICES. 


Reports of all the published Life and Accident Insurance 
Cases, determined in the American Courts prior to Janu- 
ary, 1871, with notes of English cases, by Melville M. 
Bigelow, of the Boston bar. New York, Hurd & Hough- 
ton, 1871. 8 vo., pp. 799. 

This plan of bringing together, in ome volume, all the 
reported cases on life and accident insurance, is most 
excellent, and having been carried out in a careful and 
thorough manner, the book cannot fail to prove exceed- 
ingly useful. 

All the cases on life and accident insurance decided and 
published in this country up to the beginning of the present 
year have been collected, the editor tells us, and reported 
herein. The cases are arranged chronologically by states, 
as in the “American Reports,” and the page of the regular 
report where found is in each case indicated. Notes have 
been added to many of the cases, giving references to Eng- 
lish decisions, and some of them are the result of consid- 
erable care and research. 

Succeeding volumes are to be issued, and will “contain 
the subsequent American and English cases and a selec- 
tion of the most valuable English decisions heretofore 


published.” 


The American Law Review. April. Boston. 

Our able contemporary seems rather less readable this 
quarter than usual. The first article on “The North-eastern 
Fisheries,” despite its title, is so dry that we have not been 
able to wade through it. The article on “ Bar Association 
of New York,” is written in asingularly stilted, inverted and 
sophomorical style. The digests are excellent, as usual. In 
the book notices, which are always elaborate, and generally 
fair and able, we detect in this issue rather more than usual 
of the assumption of superiority for Massachusetts, and of 
a despondent skepticism as to the existence of virtue or 
ability among any of the “rest of mankind;’ a sort of 
dark-blue spirit of criticism, symbolized by the covers of 
our respectable contemporary. This unusual conceit is 
probably blown in upon the Review by the prevailing east 
winds. Our contemporary thinks highly of itself, as it is 
well warranted in doing; but we do not know that it is 
either important or interesting to be so frequently re- 
minded of what “ we have before said,” with references to 
the precise number and page. Is a joke any more keenly 





—<—s= 
relished by the assurance that the joker has got it of 
before, with a statement of when and where? Would it 
not be well for our friends to take a reef in their rhetoric? 
Such « phrase as “the hideous spectacle of injunction 
piled upon injunction,” is disheartening to us weekly 
journalists, who have no time to concoct such terrible 
verbal engines, and, besides, presents a picture of paper 
Pelions upon Ossas that is quite harrowing. We are glad to 
note, however, that residence in Boston does not secure 
immunity in the case of a notorious and shameless rascal, 
such as we infer the Hon. Isaac F. Redfield, LL.D., must 
be, if any faith is to be placed in our contemporary’s notice 
of his work on “ Wills.” Seriously, we think the notice ip 
question is quite indecent. There is no objection to a 
critic’s stating, that, in his opinion, one author is indebted 
to another for his materials; but to insinuate that the 
predatory author has tried to convey the idea that the 
materials are his own, is a charge that ought not to be 
made except upon evidence, and certainly not when, as in 
the present instance, the critic admits that there really is 
no such evidence. With these few exceptions, we may say 
that the present number is a very good one; and we have 
no doubt that if the Review will have the candor to listen to 
criticism that is not echoed from the dome of the Massa- 
chusetts state-house, it will in time achieve the success 
which it deserves. Perge modo, formose puer. 


++ 
ae 


LEGAL NEWS. 

All of the Paris courts are closed. 

The fund for the relief of the daughters of Chief Justice 
Taney will, it is said, reach the snug sum of $50,000. 

At the recent election in Michigan, Hon. James V. Camp- 
bell was re-elected to the bench of the supreme court of that 
state. 

Attorney-General Akerman has given opinions to Secre- 
tary Boutwell, in answer to inquiries as to the claims of 
southern loyalists, as follows: 

The act of March 8, 1871, repeals the act of July 4, 1864, 
and the joint resolutions of June 18 and July 28, 1868, so 
far as Tennessee and the counties of Berkeley and Jeffer- 
son, state of Virginia, are concerned, and places that state 
and those counties upon the same footing, in respect to 
these claims, as other insurrectionary states. 

The act of March 3, 1871, as to the matters under consider- 
ation, taking effect immediately, all such claims have been 
improperly submitted to the departments since the 3d day 
of March, 1871. 

The additional question which your letter presents relates 
to a supposed distinction between property “taken” and 
property “ furnished,” as those words are used in the act 
of March 3, 1871. These words are not new in statutes 
upon this subject. They are found in the act of July 4, 
1864, and also in the act of February 21, 1867. The difference 
intended by Congress between “taken” and “furnished” 
seems to be this: that while both words signify such appro- 
priations as were essentially involuntary on the part of the 
owners, there was an exertion of force in cases of iaking 
which did not exist in cases of furnishing. The giving of 
receipts in the latter and the failure to give receipts in the 
former indicates, in the one case, a ready submission by the 
owner to the capture of his property, which is wanting in 
the other. Attorney-General Evarts construed these acts 
(of July 4, 1864, and February 21, 1867) not to comprehend 
accounts founded upon express contracts for the purchase 
of supplies for the army, made by the proper agént of the 
government, within the scope of the army appropriation 
acts. 12 Opins. 43. Following that opinion, which I be- 
lieve to be sound, I think that none of the acts which I 
have cited forbids the payment of such accounts. 

The claim of John T. Lee, to which your letter refers, is 
reported as a case of appropriation by the officers, and not 
of ordinary contract between the government agents and 
Mr. Lee. Hence I am of opinion that it falls within the 
scope of the act of March 3, 1871, and must go before the 
board of commissioners for which that act provides. 
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NEW YORK STATUTES AT LARGE. 
CHap. 68. 


ACT to amend ‘“‘An act for the incorporation of 
private and family cemeteries,’ passed April first, 
eighteen hundred and fifty-four. 

PASSED MARCH 6, 1871. 

The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

Secrion 1. The act entitled “An act for the incorporation 
of private and family cemeteries,” passed April first, eight- 
een hundred and fifty-four, is hereby amended by striking 
out section seven, and adding after section six of said act 
the following: 

$7. It shall be lawful for any person to set apart or dedi- 
cate by deed, or to devise by will, land to be used exclu- 
sively for a family cemetery or burial place for the dead, to 
appoint trustees to manage the affairs of such cemetery, to 
direct and prescribe the manner of appointment of such suc- 
cessors in such trusteeship, to set apart and grant to such 
trustees and their successors personal property or money, to 
constitute a fund to be used, either the principal or the inter- 
est thereof, or both, forthe purpose of improving, maintain- 
ing in good order and condition, and adorning such ceme- 
tery or burial place, subject to and in accordance with the 
directions of the grantor or testator in such deed or will; 
but the lands so set apart, dedicated or devised shall not 
in any case exceed the quanity limited by this act, norshall 
the fund so set apart and granted as aforesaid by will 
exceed ten per cent of the clear value, in excess of the 
debts and liabilities other than legacies, of the estate of the 
testator; nor shall the land, property or money set apart 
and devoted by deed or otherwise under this act to the 
purposes of a cemetery, as in this and the subsequent sec- 
tion provided, be exempt from levy and sale under execu- 
tion, except as now or hereafter exempt by law. 

§8. The executors, administrators or trustees of the 
estate of any deceased person may, upon the written 
authorization and direction thereto of all the surviving 
heirs, legatees, devisees and next of kin of the testator or 
intestate, executed in person, or by their lawful attorneys 
or general guardians, set apart to be used exclusively as a 
family cemetery or burial place for the dead, suitable lands 
of the testator or intestate, or purchase with funds of the 
estate under their control suitable lands for such purpose, 
appoint trustees to manage the same, and direct and pre- 
scribe the manner of appointment of their successors, set 
apart and pay to the trustees so appointed by them, from 
the funds of the estate under their control, personal prop- 
erty or money, or both, of the value and to an amount 
limited in the authorization and direction aforesaid, to con- 
stitute a fund to be used, either the principal or the inter- 
est thereof, or both, for the purpose of improving, main- 
taining in good order and condition, and adorning such 
cemetery or burial place, subject to and in accordance with 
the rules and directions contained in the written authori- 
zation and direction aforesaid, but the quantity of land so 
set apart shall not exceed the limit prescribed in the fore- 
going section. 

§9. The trustees appointed in accordance with the pro- 
visions of section seven, or of section eight, of this act, 
shall, before entering upon their duties as such trustees, 
file in the office of the clerk of the county in which the 
land set apart and dedicated for cemetery and burial pur- 
poses, under section seven or section eight of this act, is 
situated, their written acceptance of their appointment as 
such trustees, together with a copy of the deed or will or 
written authorization and direction under which their 


appointment shall have been made, and together with a | 
certificate signed by all the trustees who shall accept and | 


agree to serve, and acknowledged before an officer author- 
ized to take the acknowledgment of deeds, containing a 
description of the land so set apart, the title of the corpo- 
ration thus proposed to be organized under this act, and the 
hames of the trustees thereof; thereupon the said trustees 
and their successors shall be deemed legally incorporated, 
with all the rights and powers and subject to the liabilities 





of other corporations under this act; a certified copy of 
such certificate shall be evidence in all courts and places of 
the formation of such corporation. Said trustees, and all 
successors thereof, shall, before receiving the property, 
money and fund, as herein provided, for improving, main 
taining and adorning the cemetery under their charge, exe- 
cute to the surrogate of the county in which it is situated 
abond, with sureties, approved by the surrogate, in the 
penal sum of twice the principal sum of the fund placed in 
their charge, conditioned for the faithful preservation and 
application thereof, according to the rules, directions or by- 
laws prescribed in the instrument under which their 
appointment shall have been made, and from time to time 
renew their bond, or execute anew bond, whenever required 
so to do by said surrogate; they shall, also, at least once in 
each year, and oftener if required by the surrogate, file 
with him their account of receipts and expenditures on 
account of the fund in their hands, together with youchers 
for all disbursements by them; they shall have the general 
care and management of the cemetery under their charge, 
subject to the rules and directions contained in the instru- 
ment or instruments by or under which their appointment 
shall have been made, and shall be subject to removal for 
neglect of duty or malfeasance in office, in the same man- 
ner as trustees of other corporations. 
§ 2. This act shall take effect immediately. 
(See 3 Stat. at Large, 754.) 


CHAP. 77. 

An Act to punish mortgagors of personal property 
who shall fraudulently sell, assign, exchange, secrete 
or otherwise dispose of personal property mortgaged 
by them. 

PASSED March 8, 1871; three-fifths being present. 


The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 


SECTION 1. Any mortgagor of personal property who shall 
hereafter, with intent to defraud a mortgagee or purchaser 
of such property, sell, assign, exchange, secrete or other- 
wise dispose of any personal property upon which he shall 
have given or executed a mortgage, or any instrument 
intended to operate as a mortgage, which at the time isa 
lien thereon, shall be deemed guilty of a misdemeanor, 
and, upon conviction thereof, shall be punished by a fine 
not exceeding three times the value of such property so 
sold, assigned, exchanged, secreted or otherwise disposed 
of, or by imprisonment in the county jail of the county in 
which such offense is committed, not exceeding one year, 
or by both such fine and imprisonment. 

§ 2. This act shall take effect immediately. 


CHAP. 171. 


Aw Act in relation to assessment of highway labor in 
certain cases. 
PAassED March 24, 1871; three-fifths being present. 

The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

SECTION 1. In all cases where there is an incorporated 
village or city within the limits of any town, which is by 
law a separate road district, and there shall be any real 
estate, owned by any person or corporation, situated partly 
within the limits of such village or city and partly without 
said village or city, it shall be the duty of the assessors of 
such town, after fixing the valuation of the whole of such 
real estate as now by law required, to determine what pro- 
portion of such valuation is on account of that part of 
said real estate lying without the limits of said city or vil- 
lage, and designate the same upon their assessment list. 

§2. The valuation of the real estate lying without the 
limits of any city or village, so fixed and determined by the 
assessor, shall be the valuation on which the commissioners 
of highways of towns shall assess highway labor against 
the owner or owners of such real estate; and in no case 
shall the commissioners of highways assess any highway 
labor on property situated within the limits of any incorpo- 
rated city or village which is by law a separate road district. 

$3. This act shall take effect immediately. 
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CuHap. 486. 


Aw Act in relation to the qualifications of persons to 
be admitted to practice in the courts of this state as 
attorneys, solicitors and counselors. 

PASSED April 13, 1871. 

The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

Secrion 1. It shall be the duty of the judges of the court 
of appeals, or a majority of them, within twenty days after 
the passage of this act, to establish such rules and regula- 
tions as they may deem proper, in relation to the admission 
of persons hereafter applying to be admitted as attorneys, 
solicitors and counselors in all the courts of this state, a 
copy of which said rules, within five days after the adoption 
thereof, shall be filed in the office of the secretary of state, 
and shall be published by him in the session laws of eighteen 
hundred and seventy-one; and he shall transmit a printed 
copy of such rules to the clerk of each of the counties of 
this state, and also to the chief justice of each of the 
general terms in this state. 

§ 2. The rules established as above provided shall not be 
changed or amended, except by majority of the judges of 
the court of appeals. 

§3. Every male citizen of the age of twenty-one years 
hereafter applying to be admitted to practice as attorney, 
solicitor or counselor in the courts of record of this state 
shall be examined by the justices of the supreme court, or 
a committee appointed by said court, at a general term 
thereof, and if such persons so applying shall be found to 
have complied with such rules and regulations as may be 
prescribed by the court of appeals, and shall be approved 
by 3aid justices of the supreme court, for his good character 
and learning, the court shall direct an order to be entered 
by the cierk thereof, stating that such person has been so 
examined and found to possess the requisite qualifications 
required by the constitution, and the rules established by 
the court of appeals, and thereupon such person shall be 
entitled to practice as an attorney, solicitor and counselor 
in all the courts of record of this state until he shall be 
suspended from such practice for cause, as provided in 
sections eighty-one, eighty-two and eighty-three of part 
one, chapter five, title four of the revised statutes, entitled 
“of judicial officers.” Nothing in this act contained shall 
be taken or construed to affect the provision of chapter 
two hundred and sixty-seven of the laws of eighteen hun- 
dred and fifty-nine, or chapter two hundred and two of the 
laws of eighteen hundred and sixty. 

§ 4. This act shall take effect immediately. 

(See Laws 1847, chap. 280, 8 75.) 


CHAP. 188. 


AN ACT to amend chapter four hundred and two of 
the laws of eighteen hundred and fifty-four, being 
“An act for the better security of mechanics and 
others erecting buildings in the counties of Westches- 
ter, Oneida, Cortland, Broome, Putnam, Rockland, 
Orleans, Niagara, Livingston, Otsego, Lewis, Orange 
and Dutchess,’’ passed April seventeenth, eighteen 
hundred and fifty-four. 

PASSED March 27, 1871; three-fifths being present 


The People of the State of New York, represented in Senate 
and Assembly, do enact as follows : 

SECTION 1. Section twenty of chapter four hundred and 
two of the laws of eighteen hundred and fifty-four, entitled 
“An act for the better security of mechanics and others 
erecting buildings in the counties of Westchester, Oneida, 
Cortland, Broome, Putnam, Rockland, Orleans, Niagara, 
Livingston, Otsego, Lewis, Orange and Dutchess,”’ passed 
April seventeenth, eighteen hundred and fifty-four, is 
hereby amended so as to read as follows: 

§ 20. Every lien created under the provisions of this act 
shall continue until the expiration of one year, unless 
sooner discharged by the court, or some legal act of the 
claimant in the proceedings; but if within such year pro- 


ceedings are commenced under this act to enforce or fore- | 


close such lien, then such lien shall continue until judg- 





ment is rendered therein, and for one year thereafter, 
Such lien shall also continue during the pendency of any 
appeal, and for one year after the determination thereof, 
Where a judgment is rendered, as aforesaid, it may be 
docketed in any county of this state, and enforced as if 
obtained in an action in a court of record. 
§ 2. This act shall take effect immediately. 
3 e 4 Stat. at Large, 673; Laws 1869, p. 1285; 2 Albany Law 


CHAP. 208. 
AN ACT in relation to the duties and liabilities of 
sheriffs in certain cases. 
PASSED March 29, 1871; three-fifths being present, 


The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

SECTION 1. Whenever any person who may be indicted for 
any criminal offense shall be held by any sheriff upon or by 
virtue of any order, writ or process issued in any civil action 
or proceeding, the court in which such indictment may be 
pending may, upon habeas corpus, or by order, take such 
person out of the custody of such sheriff and make such 
disposition of the prisoner as such court shall see fit. And 
it shali be the duty of such sheriff to obey such writ or 
order and to make such disposition of such prisoner as the 
court may direct; and such disposition of such prisoner 
shall not be deemed an escape, and no suit, action or pro- 
ceeding shall be allowed or maintained against such sheriff, 
for or by reason of his having obeyed any such writ or order, 

§ 2. This act shall take effect immediately. 


CHAP. 219. 
An Act to provide redress for words imputing un- 
chastity to a female. 
PASSED March 29, 1871. 

The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

SECTION 1. An action may be maintained by a female, 
whether married or single, to recover damages for words 
hereafter spoken imputing unchastity to her, and it shall 
not be necessary to allege or prove special damages in order 
to maintain such action. In such actions a married woman 
may sue alone, and any recovery therein shall be her sole 
and separate property. 

§ 2. This act shall take effect immediately. 

(See 2 Albany Law J. 490.) 


CHAP. 245. 
AN ACT relating to military exemptions. 
Passed April 1, 1871; three-fifths being present. 

The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

Secrion 1. Every general and staff officer, every field offi- 
cer, and every commissioned and non-commissioned of- 
ficer, musician and private, of the military forces of this 
state who enlisted or accepted office during any of the time 
from April seventeenth, eighteen hundred and fifty-four, 
to April twenty-ninth, eighteen hundred and sixty-five, and 
was or may be honorably discharged after serving for seven 
years, shall forever after, so long as he remains a citizen of 
this state, be exempt from jury duty, and from the pay- 
ment of highway taxes, not exceeding six days in any one 
year; and every such person, now assessed for highway 
taxes, shall be entitled to a deduction in the assessment of 
his real and personal property to the amount of five hun- 
dred dollars each year; the exemption and deduction 


| herein provided for to be allowed only on the production 


to the assessor or assessors of the town, ward or city, in 
which he resides, of a certificate of his honorable discharge 
after aservice of seven years; and the same shall only be 
allowed during the time in which the books of the assess 
ors are open for review and correction. 

§ 2. This act shall take effect immediately. 
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‘The Albany Law Journal. 


TRIAL. 


The unwritten body of fundamental law developed 
in English practice, and the written code, defining and 
enforcing individual rights, exemplified in each of our 
American constitutions, may be considered rival claim- 
ants to preference as methods of maintaining civil 
liberty. Each system is apparently good in its way, 
and each, when attentively compared with the other, 
appears to be embarrassed by defects and clothed with 
advantages peculiar to itself. They are chiefly-distin- 
guishable in this, that the former is not tied down to 
any particular form of expression, while the latter is 
all set forth in words of fixed and, of course, limited 
import. Justice and sound principle are eternal and 
unalterable. ‘‘ Morality is the law of nature; God is 
its author; human reason is its interpreter; the main- 
tenance of peace and order in civil society is its end 
andaim.”’ To define in set phrases the obligations of 
morality or the methods of applying justice in all the 
ever-varying circumstances of human life is no easy 
task. The whole controversy between cautious con- 
servatism and the eager spirit of law reform seems 
involved in the question whether it be at all practicable. 
Whether, as doubts arise, human reason shall continue 
to be the living interpreter of God’s law as He hath 
given it to the heart of man, or the legislative clerk and 
the lexicographer shall be allowed to sit down together, 
and with such machinery, perfect or imperfect, as they 
may possess, to daguerreotype it once for all, so that 
we may have, thenceforth and forever, a clear and 
unmistakable written revelation to guide our actions, 
is one of the interesting inquiries which our great 
national prosperity affords us leisure to speculate upon. 
But itis not the design of this article to contrast the 
eode and the common law, nor, indeed, is any com- 
parison intended. The fact of a difference between 
the modes in which fundamental systems of law and 
government are established in our own land and in that 
of our ancestors is alone stated, and that for the single 
purpose of bringing into distinct relief one of its 
practical consequences. 

The so-called British constitution has its place in 
thought and the memory, and for its embodiment is 
in no wise dependent upon words or phrases. Each 
intelligent and true-hearted Englishman, who loves his 
country and admires her institutions, well understands 
what in these is fundamental, while, perhaps, no two 
of that great race would define any particular legal 
tule or doctrine in precisely the same language. In 
this method there are advantages not attendant upon 
written constitutions. Principles, ascertained by a 
general review of the nation’s growth and progress in 
civilization, alone guide the mind in determining 
whether a proposed act of the omnipotent parliament 
would militate against the ancient immemorially es- 
tablished rights of Englishmen; and it must be admit- 
ted, that in such an inquiry the pablic mind finds a 
highly invigorating employment of its highest powers. 
Reason and sound sentiment work together. The 
heart and the brain of the nation are beneficially exer- 
cised, and in the conclusion no merely technical point 
isresolved. The result often is the reénforcement of a 





great moral or political principle which had been, to 
some extent or for some brief period, forgotten or over- 
looked; and thus an asserted safeguard is maintained 
against attempted denial, the public mind is enlight- 
ened, and additional strength is given to some of the 
barriers against injustice or oppression that had, per- 
haps, been weakened by disuse. See Creasy’s Rise and 
Progress of the English Constitution, pp. 3, 4,6. Not 
so in our country. Having reduced them to fixed for- 
mula, reflection is not required to perceive, memory 
to retain, or judgment to appreciate, our fundamental 
laws. Good eyes or a pair of spectacles are alone re- 
quired. When a doubt is suggested, politicians, lawyers 
or judges simply respond ita lex scripta est. A slight 
amount of lexicographical knowledge suffices for the 
inquiry, and a very brief answer may suffice to settle 
the point in dispute. If the constitution which has 
been hurriedly inspected contains some technical terms, 
so much the worse, for in our hasty method of dealing 
with legal questions such terms are not unfrequently 
misunderstood. So it may be that written constitu- 
tions, however useful and desirable, do tend in prac- 
tice to make us live by the letter, hastily adopt its 
supposed import for our guide in life, apd give less 
than a proper measure of attention to principle. 

This tendency is occasionally developed in our legis- 
lative and judicial action. It is a fundamental princi- 
ple in England, that punishment or penalty shall not 
be inflicted in any form for a fault or crime, by means 
of testimony wrung from the accused party’s own 
unwilling lips. Nemo tenetur seipsum accusare, is there 
a maxim; but the closest scrutiny can evolve from this — 
maxim nothing but a general rule or principle. In most 
if not all American constitutions, this principle is not 
enunciated as a principle; nor is the citizen protected 
against its violation otherwise than by a narrowly 
expressed prohibition of some evil practice or practices 
familiarly known to us in the annals of former oppres- 
sion. Some very great errors which have resulted from 
this circumstance may be profitably stated. The stat- 
utes against usury in England and in this state have 
always subjected the detected usurer to a loss of the 
whole sum lent. To force from him a revelation of his 
fault would, of course, be a manifest violation of the 
maxim. Whether he be a plaintiff or a defendant can 
make no difference in principle: whether the proced- 
ure be civil or criminal is a matter of form merely. 
Consequently, if was an established rule in English 
jurisprudence, that chancery, the only tribunal empow- 
ered to exact an oath from the party, could interpose 
no further than to relieve the borrower from extortion. 
It would not entertain his suit at all unless he consented 
to pay the whole sum borrowed by him, with lawful 
interest thereon. A proposal to modify this ancient 
usage, and compel the usurer to disclose his offense in 
such a way as to bring down upon himself any thing in 
the nature of a punishment or penalty, would not have 
been entertained in England: in that country it would 
have been at once pronounced a violation of the maxim, 
and rejected for that reason. But the legislature of 
New York, in 1837, without scruple or hesitation, abol- 
ished the exemption in toto, by enacting that the lender 
might be compelled to disclose the facts uncondition- 
ally. Laws of 1837, p. 486. Thus a moral rack was 
instituted, by which the borrower was enabled to swin- 
dle the lender. In Lovett v. Cowman, 6 Hill, 224, Judge 
Bronson intimated that this act might be unconstitu- 
tional, and justly condemned its policy. Chancellor 
Walworth had previously delivered a leading opinion 
in the court of errors affirming its validity, for a reason 
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which is not by any means satisfactory. Henry v. The 
Bank of Salina, 5 Hill, 523; see also Perrine v. Striker, 
7 Paige, 601, 602. ‘The constitution,’’ said he, “* pro- 
vides that no person shall be compelled in any criminal 
case to be a witness against himself.”” He stated with 
precision the English law, and added, that ‘‘ the consti- 
tutional provision for the protection of the rights of 
parties and witnesses is not so broad.” The funda- 
mental maxim, which, as we have seen, was originally 
conceived in general terms, was thus cut down by this 
very able judge to the strict limits imposed by the very 
letter of its constitutional formula. Before admitting 
our judicial system to be less perfect in its safeguards 
against cruelty and oppression than that of England, 
perhaps he ought to have looked into the transcripts 
from magna charta, found in §§ 1 and 2, art. 7, of our 
constitution of A. D.1821—the then existing constitu- 
tion. He enlarged upon the distinction between civil 
and criminal proceedings produced by the verbiage 
employed in that instrument, and concluded that, in a 
civil action brought to recover a penalty for usurious 
extortion, the usurer might be made a witness against 
himself; but he held that on an indictment for the 
same offense, leading to precisely the same punish- 
ment, the offender could not be compelled to accuse 
himself. This certainly was governing by the letter 
and leaving the principle to perish. By such interpre- 
tations, immunity from the rack, that grand privilege of 
our Anglo-Saxon race, may, at any time, be broken on 
the wheel of constitutional verbalism. In The People 
ex rel. Hackley v. Kelly, Sheriff, a general term of the 
supreme court held in the city of New York carried 
this literalness to the utmost length. The prevailing 
opinion asserted that on a trial for crime an accomplice 
not named in the indictment could be compelled to 
give evidence for the prosecution. ‘‘ No one,” said the 
court, “‘who is not a defendant can claim the exemp- 
tion under the provision of the constitution.”’ This 
dictum, however, was overruled by Denio, J., in deliv- 
ering judgment in the court of appeals. 24 N. Y. 83. 

The provocation to this line of thought was an article 
in your valuable journal of 8th October last, vol. 2, 
263. It is headed “Concerning Justice Court Jury in 
Replevin Cases.’’ The topic there dealt with merits 
further attention. It suggests preliminarily the in- 
quiry, What is trial by jury, in the constitutional sense 
of that term? An answer to that question will be 
attempted. 

The federal constitution, art 3, § 2, sub. 3, provides 
that “‘ the trial of all crimes, except in cases of impeach- 
ment, shall be by jury.’”’ The sixth amendment pro- 
vides that such trials shall be speedy, public, and by an 
impartial jury. The seventh amendment seems in- 
tended to be very exact and definite. It is as follows: 
“Tn suits at common law, where the value in contro- 
versy shall exceed twenty dollars, the right of trial by 
jury shall be preserved, and no fact tried by jury shall 
be otherwise examined by any court of the United 
States than according to the rules of the common law.” 
This was recently treated as a very important provis- 
ion, and ,an effectual restraint upon an abuse of legis- 
lative authority. Justices v. Murray, 9 Wallace (U. 
8.) 274. The New York constitution of 1777, art. 41, 
that of 1821, art. 7, § 2, and that of 1846, art. 1, § 2, use, 
on this subject, precisely similar operative terms. 
“The trial by jury in all cases in which it has been 
heretofore used shall remain inviolate forever.” Yet 
none of these high authorities furnish us with any 
definition of a jury, neither does any of them specify 





any single quality or essential characteristic of that 
tribunal. The great charter of Henry Third, granted 
A. D. 1216, is regarded by Englishmen as the most 
solemn safeguard of their liberty. It is equally silent 
on this head. It merely guarantees to every freeman, 
in respect to his life, liberty and property, full security 
from any other condemnation “ excepting by the legal 
judgment of his peers or the law of the land.” There. 
fore, if we will tolerate doubts or admit questions as 
to the import of the word jury in our written funda. 
mental laws, we cannot respond to or solve them bya 
mere reading of the law itself. We must resort to ex- 
trinsic proofs. The definitions given to the word “jury” 
in common dictionaries, or even in those exclusively 
appropriated to the explanation of law terms, do not 
afford us any material aid. The word does not neces- 
sarily import any particular number, or include any 
special quality or requisite, beyond, perhaps, that the 
members of the body should be sworn; and that has 
been dispensed with rightfully enough, no doubt. 
There are several kinds of juries known to the law. 
The grand assize was in use until 18350. 2 R.S. 342, 
§§ 23, 24. Its mumber varied from time to time. It 
was a kind of jury, though never so denominated in 
legal language. The jury of attaint, so called, con- 
sisted of twenty-four men. But it was never actually 
used in this state; and its legal existence terminated at 
an early day. 1 Kent & Rade. 358; see Comyn’s Dig. 
tit. Attaint, c.1. The grand jury is a familiar insti- 
tution, and its number was never fixed by law. En 
passant, it may be fit to say, however, that this is 
rather an executive than a judicial body. 

What, then, is the jury so solemnly guarded, whose 
action is commonly supposed to be indispensable to 
the lawful infliction of any punishment or penalty 
upon a freeman, be his criminality ever so heinous or 
flagrant. without which no federal court can give judg- 
ment on a disputed promissory note for $25, and which 
our state constitutions declare shall remain “ inviolate 
forever?” Is it a thing wholly undefined; is it any 
sort of a tribunal, acting on oath or affirmation, which 
the legislature, in its wisdom or its folly, may think fit 
to create, consisting of at least two men? I must 
think otherwise. 

Ever since the judicature of the common law as- 
sumed a regular and scientific form, the body by whom 
all issues of fact should be tried has consisted of twelve 
men, and absolute unanimity has been deemed an 
indispensable requisite of its verdict. 2 Hale’s Com. 
Law, 134; 3 Blackst. Com., 349; Worthington on Power 
of Juries, 22; Creasy’s R. & P., 269, 270; Tb. 219 to 221; 
7th Am. Encyclopoedia (Carey & Lea’s ed., 1831), arti- 
cle, Jury. How stands this matter with us? 

Subject to the limitations of the constitution the 
legislature has, to be sure, general authority to regulate 
the practical details of government, in all its branches; 
and the jury is not exempt from this power. It has 
been left to the legislature to determine at what times, 
by what officers, in what manner, and from what class, 
jurors shall be selected. What exceptions shall be 
allowed against them, what restraints shall be imposed 
upon them, and what freedom on their part tolerated; 
indeed, every thing in the nature of practical detail, 
is left to the regulation of temporary laws. But the 
guaranties of the eonstitution would be of slight avail 
— would afford only a false and delusive security —if 
nothing was fundamental, or if, under pretense of regu- 
lating practice, every trait of the institution called jury 
trial, by which it is distinguishable from other methods 
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of administering civil and criminal justice, might be 
obliterated, leaving nothing of its ancient form and 
features but thename. Some things about the institu- 
tion must be fundamental, impliedly fixed by the con- 
stitution, and incapable of change by any power in the 
state. And it seems quite clear that these fundamentals 
consist in the marked, distinguishing characteristics of 
number and unanimity. Every thing else may be 
varied or obliterated without violating the integrity of 
the institution. Even the solemn imprecation of 
Almighty vengeance, from which its very name was 
taken, as before stated, has been dispensed with. So, 
if there be any essentials which the constitution has 
consecrated to perpetuity, they must consist in the 
requisites of number and unanimity. The questions 
of number and concurrence, though separable in form, 
are identical in substance. The presence of judges or 
other experts in legal and scientific questions may well 
be deemed essential to the validity of a decision, which 
their dissent would not impair; but this is under the 
idea that they aid in the discussion and investigation 
of the subject. But deliberation or discussion was 
never imposed by law upon jurors as a duty; it is 
hardly expected from them. Each acts in his own 
right as ultimate judge of the fact in dispute, and on 
his own responsibility to his Maker. He cannot be 
made responsible to any human law. It is unquestion- 
ably a most imperfect method of ascertaining facts. 
One might fairly suppose that it had originated in a 
desperate effort to attain impartiality and consequent 
fairness of intention, even by the sacrifice of every 
other quality desirable in a judicial body. I deem it 
impossible to maintain, by any fair reasoning, that 
the number can be reduced, or that unanimity can be 
dispensed with. If the number may be reduced below 
twelve, it may be reduced to two; for the power of 
reduction, if it exist at all, is unlimited. If unanimity 
should be dispensed with, the greater the number, the 
feebler and less efficient would be the tribunal. On the 
whole, I conclude that the concurrent response of 
twelve men to a question of fact is the legal definition 
of a verdict by jury, and that such is the constitutional 
definition. Cancemi v. People, 18 N. Y., 135-138. 

A proposal to make the number required to form a 
jury a subject of legislative discretion, was fully dis- 
cussed in the convention of 1846 and rejected. Cros- 
well’s Debates, 423 to 429; Atlas Debates, 544. 

The practice in our justices’ courts, in reference to 
what are called jury trials, has led to considerable 
misapprehension. I think the relation of that practice 
to the general question in hand has not been under- 
stood. The high esteem in which the English law 
regarded trial by jury did not induce its extension to 
cases regarded as of trifling importance. Such cases 
were always submitted to the decision of magistrates, 
without jury. Vagrants, and the perpetrators of other 
petty offenses, were and still are so dealt with. Duffy 
v. The People, 6 Hill, 78. Small pecuniary demands 
have long been recoverable by civil action in inferior 
local tribunals, without juries. See James First, ch. 15, 
§3; 3 Bl. Com. 81, 82. This class. of inferior jurisdic- 
tion, civil and criminal, existed in the colony of New 
York (1 Livingston & Smith’s Laws, 144, § 2); and 
thence arose our well-known justices’ courts. By the 
colonial laws, from an early period, either party in these 
tribunals might have, on special demand, a so-called 
jury of six men. Ib. 238, §4; 2 ib. 170,§1. Their cog- 
nizance originally extended only to forty shillings; but 
prior to the revolution, and for forty years after 1777, 





the constitutional era, its limit was ten pounds, New 
York currency, or $25. See Colonial Law of May 20, 
1769, § 4. The first extension was to $50; and by the 
act passed for that purpose, the regular ancient com- 
mon-law jury of twelve men was allowed whenever a 
sum exceeding $25 was demanded. Laws of 1818, p. 84, 
§ 22; Ib. 287, § 2. Herein may be observed a strict 
obedience to the letter as well as the spirit of the con- 
stitution. Inall cases of judicial suit, for sums exceed- 
ing $25, the jury of the common law, #. e. twelve men, 
had been uniformly used. To this date, 4. e. 1818, and 
for a dozen years subsequently, the ancient institution, 
i. e. trial by a jury consisting of twelve men, seems to 
have been not only thoroughly understood, but its use 
scrupulously adhered to. The constitutional inhibition 
against creating any new case in which it might be 
departed from was evidently present to the legislative 
mind whenever the subject was dealt with. 

Thus far, notice has been taken of general practice 
and legislation only. There were local tribunals of 
inferior jurisdiction for the trial of small causes in 
particular cities, and perhaps elsewhere (see 2 R. 8. 
224, title 3); but it has not been thought necessary to 
cite the laws concerning them, or even to examine all 
those laws. It is believed that none of them developed 
any thing in conflict with the views asserted in this 
article. For instance, under the Montgomerie charter 
of the city of New York, granted in 1730, § 31, every 
alderman had power to try and finally determine, “with 
or without a jury, all pleas”’ for sums not exceeding 
the value of forty shillings.* And after the revolution 
a justices’ court of higher grade was created by statute 
in the city of New York, with a jurisdiction extending 
to sums not exceeding $50; but, in this court, the jury 
was required to consist of twelvemen. 2 R. L. of 1813, 
p. 388, $129. This is now the marine court. 

In this historico-legal review, we are now brought to 
a period when, amid the multiplicity of their self- 
imposed labors, our legislators forgot the lessons of 
their fathers, and inadvertently disregarded a vital 
principle of their fundamental law. In the revision of 
1830 the jurisdiction of the justices’ courts, in cases 
commenced by attachment, was extended to $100 (2 R. 
S. 225, § 2, subd. 4); and the six-men jury was applied 
to all cases. 2 R. S. 243, § 95. The utter oblivious- 
ness of the revisers as to the real motive which had 
governed in restricting this half-jury practice to cases 
where the sum in demand did not exceed $25 is appar- 
ent from the note which they appended to their new 
section. They say, ‘“‘ The utility of the existing differ- 
ence in the numbers of jurors, in the cases where the 
demand is under $25, and where it exceeds that amount, 
is not perceived. The burden upon jurors is severe, and 
tends much to prevent the best qualified from serving. 
It is believed that a better selection will be made, and 
the system improved, by reducing the number of jurors 
in all cases to six.”” 3 R. S. 686, 2d ed. The italics 
are mine: Of course the revisers did not employ them. 
In their haste, these learned gentlemen assumed that 
it was a matter of fancy or expediency how many triors 
of the fact should be allowed in cases where the ancient 
jury of twelve men had always been “theretofore 
used.’? When they proposed their new section 95, and 
wrote their note recommending it, the constitution of 
1821 was in force, which had emphasized the funda- 
mental injunction to preserve that mode of trial “‘invi- 





* From a very early period this sum seems to have marked 
the dividing line between insignificancy and substantial 
value. Wilkinson on Limitations, 2; Bac. Abr. Costs B; 
Dand v. Sexton, 3 T. R. 37. 
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olate forever,’ by adding to it that ‘‘no new court shall 
be instituted but such as shall proceed according to the 
course of the common law; except such courts of 
equity as the legislature is herein authorized to estab- 
lish.”” Art. 7,82. Of course there could be no differ- 
ence between instituting a new court and conferring a 
new jurisdiction upon an old court. It is needless to 
enlarge upon this manifest inadvertence; but it may 
fairly be observed that such a misstep by eminent offi- 
cial persons passing unobserved, and consequently 
unchallenged, could not fail to become a precedent for 
further deviations from right in the same direction. 
Ten years later, the jurisdiction of the justices’ courts 
in all actions cognizable before them was extended to 
$100, without any alteration of the rule limiting the 
number of jurors to six. Laws of 1840, p. 265. This 
was the state of our legislation when the constitution 
of 1846 renewed, in its ancient form, the injunction 
that “‘trial by jury in all cases in which it has been 
heretofore used shall remain inviolate forever.” Art. 
1,$2. 

In this constitutional reference to precedent use there 
is manifestly implied a sanction of all existing and 
legitimate judicial practice which dispensed with jury 
trial, and it is conceived that this circumstance raises 
the only question connected with the whale matter on 
which a sound legal judgment might fairly pause. 
6 Abb. (N. S.) 122. 

Where a manifestly unconstitutional practice has 
been inadvertently permitted by the legislature, and 
silently acquiesced in by the people— say for ten or 
even sixteen years—should such a mere repetition of 
the ancient fundamental law be held to legitimate that 
practice? My opinion is decidedly in the negative. 

The jurisdiction of some or all of these justices’ 
courts has been extended since 1846, and the half-jury 
of six men has become nearly or altogether universal 
in them. The question whether it can be exercised in 
new cases or for amounts exceeding $25 over a party 
w ho demands the jury trial of the common law — i. e¢., 
by twelve men — has lately become a subject of judicia] 
inquiry with varying results. A sound and enlight- 
ened determination in the negative upon the question, 
in one of its aspects, has been pronounced by the 
Oneida county court. Bazter v. Putney, 37 How. 140. 
An opposite conclusion seems to have been arrived at 
on a chamber motion in The People v. Lane, 6 Abb. Pr. 
(N. 8.) 105. The reported opinion in the latter case, 
like your correspondent (ante, vol. 2, p. 263), takes the 
ground that the constitutional guaranty of common- 
law trial by jury may be regarded as applicable only to 
issues of fact “‘in cases in courts of record,’’ thus leav- 
ing it in the power of the legislature to allow “trials 
otherwise than by a jury of twelve in inferior courts 
of local jurisdiction.’’ The judge cannot have intended 
that the legislature might, in its uncontrolled disere- 
tion, extend to any amount or class of cases the juris- 
diction of those local inferior courts known as justices’ 
courts or courts ‘“‘not of record,’’ and yet authorize 
trials therein by less than twelve men in all such cases. 
Such a construction would convert the constitutional 
guaranty into ‘‘a mockery, a delusion andasnare.’’ No 
judge or lawyer has ever yet, deliberately or under- 
standingly, asserted that the sextet of our justices’ 
courts is known to the common law as the verdict of a 
jury, or that the body which utters it is a jury in 
the sense of the constitutional guaranty. The latter 
is a mere device of the legislature, subject to variation 
at its will; the number may be reduced or otherwise 





varied, or the whole thing may be dispensed with, leay- 
ing the decision to the magistrate alone. What an 
absurdity it would be to guaranty trial by jury in supe- 
rior courts or in courts denominated ‘of record,” and 
allow any species of trial in any and every kind of ciyij 
case, provided the legislature will only direct it to be 
had in a court which is “inferior” or “local”’ or “not 
of record.”” The inferior nature of the court, its cir- 
cumscribed sphere of action in point of locality, or its 
inability to make a record of its doings, would be a 
singular compensation to a defendant for the loss of 
his constitutional trial by jury. Besides, these are 
mere phrases, as shall presently be shown. The judge, 
in the case last cited, evidently entertained an opinion 
contrary to that expressed in this article as to the effect 
of the present constitution on the jurisdiction of the 
justice and his six men in cases between $25 and $100, 
The writer is not sufficiently confident of his own view 
to argue against the learned judge’s position; but it 
may not be amiss to remark, that, in assuming it, he 
overlooked some historical facts. The general or coun- 
try justices’ act of 1824, which, as he truly states, did 
authorize the trial of 850 cases by six men (6 Abb. 
([N. 8.] 121), also, provided that when the sum de- 
manded should exceed $25 the trial shall be by twelve 
men, “if either party shall demand it.’’ Laws of 1824, 
p. 284, $10. He also states that the jurisdiction of the 
assistant justices in New York was extended to $50 in 


1820, and that the mode of trial by six men, which had. 


been instituted when it did not extend beyond $25, was 
“left in force.” 6 Abb. (N. 8.) 123. This is not the 
whole truth. It has been before shown in this article 
that the country justices’ act of 1818 extended the juris- 
diction from $25 to $50, and at the same time provided 
that the jury in cases for demands exceeding $25 should 
consist of twelve men, if required. Laws of 1818, p. 
84, $22. Prior to the city justices’ act of 1820, referred 
to by the learned judge, but subsequently to the coun- 
try justices’ act of 1818, and in the same year 1818, it 
was enacted that ‘the assistant justices in the city of 
New York shall have the like jurisdiction and powers 
* * * as justices of the peace.”’ Laws of 1818, p. 287, 
§2. From the passage of that act until the revision 
of 1830 took effect, the assistant justices invariably 
awarded a jury of twelve men if the demand ex- 
ceeded $25. 

Whether the inadvertent unconstitutional enlarge- 
ment of power in the justices’ six men to determine 
small causes for sums between $25 and $100, under the 
acts of 1830 and 1840, was sanctioned by the constitu- 
tion of 1846, is a fair question; but there can be no 
rational doubt that the right of trial by a jury of 
twelve men exists in all suits at common law, no mat- 
ter in what court the same may be prosecuted, if the 
sum in demand exceeds $100, or the cause of action 
was not cognizable before justices in 1846. 

It has been already shown that shifting a case from 
one court to another can have no influence on the con- 
stitutional right. In this country there is no distine 
tion, in point of principle, between superior and inferior 
courts, or between courts of record and courts not of 
record. Even in the English law, where these terms 
really do mean something, they are often used in a way 
that indicates a considerable confusion of ideas. The 
superior courts are the four great well-known courts of 
chancery, king’s bench, common pleas and exchequer; 
all other courts are inferior. 2 Bac. Abr. 100, title, 
Courts, D. 1. The phrase “courts of record ’’ was not 
founded on a distinction between other courts and 
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those which proceeded by plenary process, and entered 
all their judgments in formal common-law records; if 
it had been, the court of chancery could not have been 
deemed a court of record. 3 Caines, 36. Nor, indeed, 
since the code of procedure, could it be maintained 
that there was any court of record in this state. 
Neither was it founded on a distinction between courts 
that made regular written memorials of their doings, 
and tribunals that did not; for it is believed that there 
never existed in England, or in this country, a court of 
the latter description. I¢ had an entirely different 
origin and use. In England there were, by ancient 
usage, or under special crown grants, many courts 
actually belonging to and controlled by private per- 
sons. Such were the manorial courts, courts baron 
and some others. These were called courts not of 
record, because they were the courts of a private per- 
son. 3 Bl. Com. 24, 25. See Stat. Marlbridge, 52 Hen. 
II, ch. 20 ; Coke’s Second Inst. 138, 143. 

The phrases in our law are merely denominational, 
and are always employed for the purpose ef some 
arbitrary classification, involving po principle. There 
never was a court in this state, or of the United 
States, which was a court ‘‘not of recerd,’’ according 
to the import of that phrase in the common law. It 
would be strange, indeed, if the principal safeguard of 
individual liberty, solemnly guaranteed by all our 
constitutions, could, at the wi!'l of our legislature, be 
quibbled out of existence upon a distinction so vague 
and intangible as that the citizen might enjoy it in a 
court ef record; but should go without it if the legis- 
lature chose to give jurisdiction over his property, his 
reputation or his person to a court “‘ not of record.” 

The language of magna charta is, that the subject 
shall not be endamaged, ‘‘unless by the lawful judg- 
ment of his peers, er by the law of the land.”’ This 
reference to the lex terre has always been construed to 
include, not every thing which might be sanctioned by 
a new, subsequently enacted statute, but only those 
known methods of trial, without jury, existing by the 
ancient pre-existing law, which were established and 
in use when magna charta was adopted. Any one can 
see that the guaranty was not werth the sheepskin on 
which it was written, unless the alternative, permitted 
by the words “aut per legem terre,’ was to be under- 
stood in this restricted sense. Our constitutional 
guaranty, though not a literal transcript of the terms 
employed in magna charia, irnports precisely the same 
thing. 
expressly embodies the well-known judicial construc- 
tion of lex terre, just mentioned. Jury trial is to 
remain “inviolate, forever, in all cases in which it has 
been heretofore used.”’ 

We have seen that a certain low grade of offenders 
were within the exception of magna charta, and remain 
within the coincident exception of our fundamental 
law. It may seem strange that this distinction should 
be continued under our free institutions. But, in fact, 
there are, and ever will be, in all communities, some 
classes whose lives and manners render them outlaws, 
leaving them “without friends,’ and without any 
rights which policemen or police magistrates “are 
bound to respect.’’ The civil actions, in which jury 
trial was dispensed with by the early law of the 
colony, were very simple in their nature, and could 
only be prosecuted for amounts exceedingly small. 
No specific remedy, such as replevin or detinue, could 
be had in them; actions were not allowed for assault, 
slander, malicious prosecution, etc. Petty pecuniary 








It is an improvement on the latter, because it | 





demands of the plainest kind were alone recoverable 
in this way. In South Carolina this civil court was 
aptly denominated ‘“‘the court for the trial of small 
and mean causes.’’ Our first constitution, by its very 
letter, left our petty non-jury civil cause system in 
operation just as it stood, ¢. e., a jurisdiction tied down 
to specified causes of action, simple in their nature, 
involving nothing but a pecuniary result, and that not 
extending beyond twenty-five dollars. Except through 
the exercise of the sovereign power of the people in a 
new constitution, the non-jury jurisdiction could not 
be extended a hair’s breadth beyond that fixed limit. 

If the constitutions formed prior to 1846 were still in 
force, no doubt could be entertained by any sound 
jurist as to the right of the suitor to a common-law 
jury of twelve men in every case of a common-law 
action for a sum exceeding twenty-five dollars, or of a 
class not cognizable in the justices’ courts prior to 1777. 
No court could have been authorized to determine the 
case without granting that privilege if demanded. As 
to all cases belonging to classes, or for amounts not 
made cognizable in justices’ courts by statute existing 
when the constitution of 1846 was adopted, this is un- 
questionably the law now; but whether cases for 
demands above twenty-five, and not exceeding one 
hundred dollars, made cognizable in those courts with- 
out jury, from 1830 to 1846, by the manifestly uncon- 
stitutional legislation referred to, and which had been 
practiced upon without question during that interval, 
became sanctioned by the new date given to the word 
‘“*heretofore,” on its transfer to the constitution of 1846, 
is the debatable question. Principle would require a 
decision in the negative. An affirmative decision 
would, it seems to me, involve a principle which might 


gradually undermine many of our most valued consti- 


tutional rights. New constitutions are adopted at 
short intervals; and, if every time that this is done a 
new date is given to the liberties guaranteed, so that 
every then recent mischief and abuse, not already 
brought to trial and judicially condemned, must be 
thereafter ranged among the practices tolerated, writ- 
ten constitutions will become, not merely inefficient to 
protect our rights, but methods of legalizing the prac- 
tices by which rights are subverted. There are some 
who think that obsta principiis is hardly any longer a 
maxim; they and all those who are ‘of little faith” 
may despondingly apprehend that if this question 
should reach our higher courts it will there, from 
motives of present convenience or expediency, receive 
an affirmative decision. I hope for better things. 
Cu. FRANCIS STONE. 
——_____ <-+>-.—UC iC! 


THE STUDY OF ROMAN LAW. 

The sudden revival of the study of Roman law in 
England is rather a curious phenomenon. A whole 
crop of books, displaying, it is true, varying ratios of 
zeal to knowledge, has appeared upon the subject 
within the last few years. Gaius is glibly talked about, 
and occasionally read. There are persons who have 
turned over the pages of the digest itself, and a general 
impression seems to be gaining ground, that an intelli- 
gent young lawyer ought to kyow something of the 
civil law. There are, of course, fashions in study, as 
well as in dress; but we are inclined to believe that 
these facts indicate a change which is likely to be 
permanent. A critical epoch has undoubtedly been 
reached in the history of English law. Blackstone’s 
eulogies of the law, and all the details of its adminis- 





298 


THE ALBANY LAW JOURNAL. 











tration, as the perfection of the human reason, find so 
little acceptance just now, that commissions are sitting 
at the present moment upon almost every one of its 
institutions. The long standing opposition between 
law and equity, and the very names and powers of the 
various courts of justice, are marked for a sweeping 
destruction. The fees of barristers and the costs of 
attorneys; javelin men and judges of assize; and the 
authorized reports in twelve hundred volumes — one 
and all have been thrown into the crucible of criticism, 
from which they may or may not emerge in their former 
shapes, to find a place in the legal system of the future. 

Unsatisfactory as is the position of the lawyer of 
to-day, while so much of his science and of the appa- 
ratus by which it is administered is upon the point of 
being transmuted into something of which he has no 
experience, still more annoying is his consciousness, 
that he has, and can have, no sufficient knowledge of 
his science, even as it now stands. Such a knowledge 
is impossible for him, in the first place, because the 
system has grown to so huge and so ill-ordered a mass 
as to baffle all the efforts of a short human life to learn 
it thoroughly; and, in the second place, because his 
own training has merely stored his memory with a 
number of isolated facts connected with his subject, 
without supplying him with any theory upon which to 
string his facts together. It is not unnatural, and it is 
by a happy instinct, that in the midst of his perplexi- 
ties the English lawyer should feel attracted toward 
the study of Roman law, as a system which has the 
reputation of containing, in a compact form, the essen- 
tial ideas of jurisprudence. Hence, he may hope for 
help to distinguish the permanent phenomena of law 
from the transitory; and here he may expect to find a 
series of leading conceptions which will enable him to 
reduce to comparative simplicity the endless details of 
his own system. 

Whatever have been the motives at work, a very 
prominent place has been assigned to Roman law in all 
the efforts which have been made of late years to im- 
prove the quality of legal education in England. Inthe 
newly founded examinations of the inns of court and 
in the London university it is treated with due honor; 
while in conjunction with English law and modern his- 
tory it has for some time formed a course leading to the 
B. A. degree of the older universities. The difficulties in 
the way of the prosecution of the study have hitherto 
been want of books — for most of the good books upon 
the subject happen to be written in German—and 
want of teachers. We have already referred to the 
attempts which are being made to supply the former 
want, but the latter has as yet been very meagerly 
provided for. The reader upon the civil law to the four 
inns of court is bound to lecture also upon jurispru- 
dence and upon the law of nations. Public lectures 
upon the subject are indeed delivered at Cambridge; 
but at Oxford, the university of Vaccarius and the 
home of the civil law degree, the chair of Roman law 
has for many years been treated by the eminent men 
who have occupied it as being practically a dignified 
sinecure. The new Regius professor, Mr. Bryce, has, 
however, taken a new view of the possibilities of his 
office; and upon Saturday week he delivered an inau- 
gural lecture, every way worthy of his reputation as the 
author of the Holy Roman Empire, and as one of the 
very few Englishmen who have studied the subject 
where it can be best studied—in the country of 
Savigny, Puchta and Vangeraw. The lecture was upon 
the “study of Roman law;’’ and should the professor 





print it, as is customary, we believe it will be found to 
contain a complete, and at the same time a perfectly 
fair, statement of the advantages derivable from an 
acquaintance with the civil law. The study must stand 
or fall by its own merits. It is not long ago that the 
college at doctors’ commons, and through it the right 
of practicing at the bar, at the admiralty and ecclesias. 
tical courts, was open only to those who had studied, or, 
at least, had taken a doctor's degree, in the law faculty 
of one of the old universities. But this monopoly wag 
swept away when the state took into its own hands the 
decision of matrimonial and testamentary causes. Nor 
can the civil law be said to have, in England, the direct 
practical importance which it possesses upon the con- 
tinent. There the code of the Latin races are little 
more than adaptations to modern society of the rules 
of the Roman law, which throughout Germany, be- 
sides its all-powerful influence upon the large class of 
scientific jurists, underlies and supplements, as the 
common law, all the various positive systems which 
prevail in different parts of the country. To study 
the Roman law is, therefore, on the continent, to study 
the law under which one lives; but this is not the case 
in England. This great system has doubtless exerted 
at different times, through the chancellors, through 
the church, and through the earlier judges, a vast in- 
fluence upon our own law. But so thoroughly has our 
insular independence of character assimulated this 
influence, that its traces are hardly to be recognized. 
Nor has any binding authority ever been attributed to 
the civil law in our ordinary courts of justice. The 
utility of a knowledge of Roman law, though it is in- 
direct, is, however, indisputable. Mr. Bryce, the other 
day, asserted that if of two men, of equal ability, 
who were commencing their legal studies at the same 
time, the one were to giapple at once with English 
law, while the other devoted his first six months to 
Roman law, the latter would be found, at the end 
of three months, to know, besides his Roman law, 
as much English’ law as the former. We believe that 
he would know more. Such a congeries of cases 
and statutes as constitutes the English system cannot 
be satisfactorily acquired without the help of those 
more general ideas which can be derived only from the 
science of jurisprudence or from Roman law; and 
Roman law, besides exhibiting most of the principles 
of jurisprudence in an easy, intelligible form, also pre- 
sents us with instances of their application to daily 
life, in a manner the most in accordance alike with 
logic and with common sense. Again, as the meaning 
of an idea is most clearly expressed in several lan- 
guages, so is the precise character of a legal institution 
best understood by comparing it with the analogous 
institutions in another system; nor is any body of law 
so well adapted for this purpose by the clearness and 
definiteness of its structure as the Roman, where we 
may find ‘‘ written in large characters,” as Pluto would 
say, those principles which, in our own books, are only 
here and there falteringly and imperfectly enunciated. 
The knowledge of such a foreign system serves not 
only to illustrate, but also to define our own. It is 
good not only for comparison, but also for contrast. 
If, however, it is to be serviceable in this way, it must 
be thoroughly mastered. Such inklings of Roman law 
as have hitherto been usual have often led to mere con- 
fusion of the boundaries of our own law; while the 
hap-hazard references to the digest which occasionally 
diversify the foot notes of an English text book are 
wholly superfluous and contemptible. 
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Besides, however, what may be called the domestic 
uses of the civil law, its study has a wider, though less 
indispensable, application. It was, we believe, Mr. 
Maine who, in an essay published a good many years 
ago, pointed out how the terminology of Roman law 
is the lingua franca, not only of the jurists, but also 
of the diplematists of the continent. Till we acquire 
it, it is hardly possible for us to appreciate either the 
laws or the state papers of the other nations of Europe ; 
and we must also find great difficulty in really under- 
standing a system of international law which is the 
creation of men whose minds were imbued with the 
jurisprudence of Rome. The same writer, if we are 
not mistaken, has also peinted out how the Roman 
system is the system of the future, to which we, 
though more slowly than other nations, are yet surely 
approximating, as we get rid one by one of the often 
irrational local customs which grew up after the fall of 
the empire. It is, in fact, in its full development, a 
system which, though it professes to pursue what is 
just and fair, really comes to very much the same con- 
clusions as were arrived at by Bentham in his pursuit 
of utility. It possesses, however, this element of supe- 
riority over the philosophy of Bentham, that instead 
of being elaborated by the genius of one man, it is the 
product of five centuries of the patient labor of the 
ablest intellects of the world. 

It is of the utmost importance that the advantages 
derivable from the study of the civil law should be weil 
understood at the present moment, when the noble 
question of the training of lawyers, both professional 
and academical, has been opened up, and must speedily 
be solved, especially as it so happens that the academical 
curriculum generally is also under revision, and may, 
therefore, be to some extent modified so as to meet the 
needs of the lawyer. The question of legal education 
is in fact two-faced, On one side it is related unto 
initiation into actual professional practice; on the 
other side, to the general culture which is necessary for 
every highly educated man. The final preparation of 
the lawyer for his work will doubtless before long be 
confided to the proposed law university or law faculty 
of London. His earlier literary and philosophical 
training will, it may be hoped, still take place at the 
older universities; but there are intermediate subjects 
of study which would appropriately come after Thucy- 
dides and Aristotle, but before Roscoe, Archbold and 
Chitty. These subjects should be taught both in the 
London faculty and in the universities, and a man 
should have his choice of learning them where it might 
be most convenient to him. We mean jurisprudence 
and Roman law; and we may quote, in favor of the 
position which we would assign to them, the practice 
of the University of London, which obliges all its can- 
didates for a law degree to pass an examination in 
these subjects two full years before they are allowed to 
present themselves for examination in the laws of 
England. 

When in the university of Heidelberg, for instance, 
there are fourteen simultaneous courses of lectures in 
Roman law, it is high time that more provision should 
be made for its teaching by the inns of court than is 
afforded by the time which can be devoted to it by one 
reader, who is also reader in jurisprudence and in inter- 
national law. This will probably be a question for the 
new institution which is to supersede the committee 
of the inns of court in superintending the education 
of barristers; in the mean time there has been much 
stir in the law faculties of Oxford and Cambridge, the 








last instance of which is the admirable appointment to 
the Regius professorship at Oxford, to which we have 
already referred. Roman law only needs to be effi- 
ciently taught in England, in order to be acknowledged 
to be as useful to the practitioner as it is interesting to 
the jurist. — Saturday Review. 


——-_ +> ——_ 


CURRENT TOPICS. 


In another column will be found the rules and reg- 
ulatious established by the judges of the court of 
appeals, in relation to admissions toe the bar. These 
rules require a three years’ clerkship in the office of an 
attorney, and a public examination by the supreme 
court at general term, or under its direction. While 
we could have wished for more specific directions as to 
the manner in which those three years were to be spent, 
the nature and minimum limit of the course to be 
read, and that at least one intermediate examination 
had been appointed, still the simple requirement of a 
three years’ term of study is a long step in the way of 
that reform which the matter of legal education so 
much needed. 


The governor has not yet signed the act amending 
the code, and we have excellent reasons for believing 
that he will not sign it. The committee appointed by 
the Bar Association of New York appeared before the 
governor a few days since, and argued cogently in oppo- 
sition to it. The members of the bar of this city also 
presented a strong protest against the act. This piece 
of legislation has been useful, as a means of illustrat- 
ing the benefit of association among lawyers. We have 
little doubt it would have become a law, had not the 
Bar Association of New York set earnestly at work in 
opposition to it. This fact is worthy of consideration 
by the lawyers of the rest of the state, and it would be 
well for them to consider, in the same connection, 
whether an association on their part would not be well, 
alike to their own interests and the interests of the 
general public. 


The recent decision of the United States supreme 
court, in the case of Mursh v. The Supervisors, ete., is 
one of considerable interest touching the matter of 
county bonds. The case arose in Illinois. The law 
of that state authorized any county to subscribe stock 
to any railroad company, and to pay such subscription 
in its bonds, provided a majority of the qualified voters 
of the county, at an election duly called, sanctioned 
such subscription. The supervisors in this case had 
subscribed stock and issued the county bonds in pay- 
ment therefor without the required sanction of the 
voters. The court now held, that the purchaser of 
these bonds, however innocent, in fact, of any knowl- 
edge of their invalidity, took them at his peril; that 
he was bound to look to the action of the officers of 
the county, and ascertain whether the law had been so 
far followed by them as to justify the issue of the 
bonds. The supervisors were agents of the county, 
and acted only by virtue of a delegated power, and a 
person dealing with them must, as in case of an ordi- 
nary agent, look to it that they do not exceed or vary 
from their power. The court further held, that the 
supervisors could not, by their subsequent action, rat- 
ify the issue of the bonds, and that such ratification 
could only be made by the voters of the county. This 
case is clearly distinguishable from a case where a 
county obtains the money or property of others with- 
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out authority. In such case, the law, independent of 
any statute, will compel restitution or compensation. 
But the court remarked that this is a very different 
thing from enforcing an obligation attempted to be 
created in one way, when the statute declared that it 
should only be created in another and a different way. 


One of our contemporaries has devoted considerable 
attention to “ alcoholism ” in various classes of society, in 
drawing-rooms, and in the city office. No contradiction has 
been offered to the statements put forward, and we believe 
that they would in many cases apply with considerable 
force to the solicitor’s office, and, may we not add, to some 
barristers’ chambers. It is rather difficult to know to what 
to attribute the increased frequency with which the sherry 
bottle becomes the object of interest in legal business. 
Some solicitors, we believe, consider the offer of a glass of 
sherry to the client as necessary as advice, and whether this 
arises out of a public demand or an idea of expediency on 
the part of the profession it is hard tosay. In the chambers 
of a few barristers the sherry bottle, and even the beer bar- 
rel, play an important part — the beer barrel being reserved 
for attorneys’ clerks in criminal eases. We shall not devote 
to the subject the great space given to it by our contempo- 
rary — not because we do not appreciate its importance and 
the advisability of repressing so bad a habit, but because we 
believe it to be too deeply rooted to be affected by discus- 
sion. If the public generally are given to alcoholism, it is 
difficult for lawyers to refuse to pander to the prevailing 
taste. But, perhaps, if the bar took the initiative in this 
respect —gave up{ alcoholism itself, and discouraged it in 
clients— something else might be done. We feel, however, 
that this is asking more than we expect.— London Law 

Times. 

The evil scientifically named, “ aleoholism,” has taken 
a different turn in this country. It is the client, not 
the solicitor, who, to use an American expression, 
“treats.” It has here become a custom too frequently 
observed, especially in the country, for one employing 
a lawyer to invite the person employed to drink. The 
“drink” is of course alcoholic, and is almost without 
exception taken in a public place. But we are confi- 
dent that there is as yet no member of the legal profes- 
sion in the United States who keeps in his office, for 
the use of his clients, any intoxicating liquor. 


—— on 
GENERAL TERM ABSTRACT. 
FOURTH DEPARTMENT. 

JANUARY, FEBRUARY AND Marcu TERMS, 1871. 


ATTORNEYS. 


Retainer ceases on death of client: new retainer by execu- 
tors: who liable for fees: misjoinder of causes of action. — 
Appeal from order overruling demurrer to plaintiffs’ com- 
piaint. 

Plaintiffs are attorneys and counselors. Defendants are 
executors of “John Doe,” deceased. Plaintiffs were re- 
tained by defendant’s testator to defend an action in the 
supreme court brought against him by Sarah C. Stevers. 
Testator died before the action was terminated, leaving a 
will appointing defendants executors. After testator’s 
death, defendants, for a valuable consideration, agreed that 
if plaintiffs would carry on said suit, and should be suecess- 
ful, they (defendants) would pay plaintiffs for their services. 
Plaintiffs continued to act as attorneys in said action, and 
were successful. Defendants demurred to complaint on 
two grounds: First. It does not state cause of action 
against defendants as executors. Second. Causes of action 
have been improperly joined. Held, 1. That the power of 
an attorney to aet for his client ceases on death of the 
client, and he cannot act for the representatives or suc- 
¢ essors of the client without a newretainer. 2. That for 
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services rendered prior to testator’s death, defendants were 
liable as executors, and by retaining plaintiffs to continue 
the defense they became personally liable for their services, 
8. Had testator and plaintiffs entered into a contract by 
which plaintiffs were retained to prosecute said suit to its 
termination, defendants would be liable as executors for 
services rendered after testator’s death. Two causes of 
action being improperly joined, the order of special term 
is reversed, with leave for plaintiffs to amend complaint 
on payment of costs of appeal. Austin et al. v. Monroe 4 
a, ex’rs. Opinion by Mullin, P. J. 


BRIGDES. 

Liabitity of adjoining towns to build and repair bridges over 
streams between them: niiajoinder of parties.— Appeal from 
judgment of the county court of Cataraugus county in favyer 
of the plaintiffs. The ease shows the following facts to exist: 
A bridge has been maintained for years across Cattaraugus 
creek, at a point where the highway on the south side forms 
the dividing line between Ashford and Yorkshire, in Catia- 
raugus county, and on the north side is Sardinia, in Erie 
county. In 1867 a contract was entered into with one Cory, 
by plaintiffs and defendants, to rebuild the bridge forthe 
sum of $294.50. After the cc mpletion of the job defendants, 
as commisssioners of highways ef Sardinia, paid one-third 
of the expense; and the plaintiffs, as cc mmissioncrs of high- 
ways of Yorkshire and Ashford, each paid one-fourth. Each 
of the plaintiffs subsequently paid the difference tetween 
one-fourth and one-third, to wit, the sum of $24.54, and this 
action was brought to recover the amount co severally paid 
by them. Held, that by §§1,2 and 3 of chap. 225 ef laws of 
1841, towns on opposite sides of streams are bound to con- 
tribute in equal proportions toward the expense of erect- 
ing, repairing, etc., bridges over said streams, and therefore 
the town of Sardinia, in the county of Erie, was bound te 
pay one-half the expense ef building, repairing, etc., the 
bridge in question, and the towns of Yorkshire and Ashford, 
in Cattaraugus county, the other half. 

When a statute declares that a municipal body shall bear 
a certain portion of a public burden or perfoim any clearly 
defined duty, neither the courts nor the parties, by agree- 
ment, can alter the portion to be paid, nor change the mcde 
of performance. The plaintiffs are improperly joined — they 
should have sued separately. Judgment reversed ; new trial 
ordered; costs to aLide event. Cory et al., comimissioncrs, v. 
Rice, commissioner, etc. Opinion by Mullin, P. J. 


CARRIERS. 

Contract to carry freight Leger d line: refusal of ecnnedtiang 
line to receive: liability of contractor.—This action was 
brought to recover the value of certain goods delivered to 
the defendant, as a common earrier, to be canied from 
Buffalo to Chicago. The goods, by the contract, were to be 
carried and delivered in Chicago at the rate of sixty-four 
cents per hundred pounds. The goods were earried by 
defendant under the above contract as far as Sarnia, the 
termination of its road. At Sarnia there were two railroads 
running in connection with defendant’s read to Chicago; 
but the defendant and these said connecting roads, prior te 
the making of this contract, had increased their tariff for 
conveying freight from Buffalo to Chicago, and neither of 
these connecting rcads would receive the goods in question 
and carry the same to Chicago at their pro rata share of the 
sixty-four cents per hundred pounds, and insisted that the 
price should be raised. Defendant refused to aecede, and 
stored the said goods in its store-house at Sarnia, where 
they were destroyed by fire on the 16th November. The 
defendant was accustomed to receive and execute con- 
tracts similar to the foregoing during the year 1866. Held, 
that the defendant was bound to see that the goods in 
question were carried from Buffalo to Chicago at the price 
agreed on, and ft was liable for the excess, if any, charged 
by connecting roads. 

Defendant being bound to earry said goods to Chicago 
within a reasonable time after the receipt of the same, it 
was no excuse that the connecting roads would not receive 
the goods; it was a hazard defendant assumed, not having 
provided against it in the contract. 
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Defendant claimed exemption from liability under a 
clause of the contract of carriage, which provided, “that 
property contracted at a through rate to places beyond 
defendant’s line, if shipped by water, shall be at risk of 
owner from fire, collision,” etc., etc., and that it (defend- 
ant) was intending to ship the goods in question by water 
to Chicago when they were destroyed. Held, that defendant 
was bound to carry by rail. The above clause of the contract 
applies only to property received by defendant to be carried 
over its road to places beyond its line, and to which the 
usual mode of transportation was made by water and not 
by rail, or to property contracted especially to be sent by 
water. Condit v. The Grand Trunk R. R. Co. Opinion by 
Mullin, P. J. 

CAUSES OF ACTION—See Attorneys. 


costs. 

Duty of clerk in adjusting : no appeal allowed from.—This is an 
appeal from an order denying motion to set aside the order 
of the clerk of Erie county adjusting costs in favor of plain- 
tiff and against defendant. The action was first commenced 
ina justice’s court, but, it being shown that the accounts 
proved on both sides exceeded $400, the complaint was dis- 
missed and judgment entered in favor of defendant. The 
action was then brought in this court before a referee, and 
judgment ordered in favor of the plaintiff for $26.14 and 
costs of the action. This motion was then made at Erie 
county special term and denied. Held, the only duty the 
clerk is required or permitted to perform in relation to costs 
is, to ascertain and determine what items of costs and dis- 
bursements the party presenting the bill of costs is by law 
entitled to; the question whether he is entitled to any costs 
is for the court to decide, and not the clerk. It is the duty 
of the clerk to adjust any bill of costs presented to him; 
but unless there is a verdict of a jury, report of a referee, 
or order of the court awarding costs to the party, the clerk 
should not insert the costs so adjusted in the judgment. 
If the party deems himself entitled to costs, he should ap- 
ply to the court for an order requiring the clerk to insert 
the costs in the judgment. If the clerk insists on inserting 
the costs in the judgment when there is no adjudication 
entitling the party to costs, the other party must move to 
strike the costs from the judgment. An appeal from the 
order of the clerk, allowing or disallowing costs, cannot be 
sanctioned. It would be converting the clerk into a judge, 
without any color of authority for so doing. Under § 307 of 
the code, plaintiff was entitled to costs. Order affirmed, 
with $10 costs. Bailey v. Stone. Opinion by Mullin, P. J. 


DIVORCE. 


When defendant will be allowed to defend after judgment 
on service by publication.— Appeal from an order denying 
motion to set aside a judgment for divorce. 

In 1851 plaintiff and defendant were married in this state. 
They lived together as husband and wife until 1865, when 
defendant, at the request of plaintiff, went to visit some 
friends in Wisconsin, where she resided two years, receiv- 
ing no assistance from her husband — supporting herself by 
her labor. As soon as she could obtain money enough to 
pay her expenses she returned to this state, where she 
heard for the first time that plaintiff had obtained a judg- 
ment of divorce against her, on ground of adultery com- 
mitted by her before she went west. The proceedings in 
the action for the divorce were in conformity with the pro- 
visions of the code; but defendant never received a copy 
of the summons or complaint in said action, which plain- 
tiff’s attorney swore he mailed to her. On the trial of the 
action before the referee, plaintiff swore that defendant 
had left him without his consent. Isabella A. Wilkinson, 
another witness for plaintiff, swore that on the 5th Octo- 
ber, 1864, she saw defendant and one Seymour in bed to- 
gether at the house of said Seymour; he (S.) was a man of 
family at the time, and she (witness) was at S.’s house 
taking care of his children. She also swore that on another 
occasion she saw defendant and one Keith together in 
plaintiff’s house very early in the morning, when plaintiff 
was away from home. On this evidence the divorce was 
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granted. It appears by the affidavits of defendant and 
several others, which are not denied, that plaintiff did urge 
defendant to go west; that he paid her expenses, and 
premised that as soon as he could settle his business he 
would remove west to reside ; that the same Isabella A. Wil- 
kinson who swears to the adultery, at the very time she 
swears she saw defendant and Seymour in bed together, 
and was taking care of 8.’s children, was S.’s wife ; that she 
afterward obtained adivorce from 8. onthe ground of adul- 
tery; that the plaintiff paid her expenses in obtaining the 
divorce, and that she soon afterward married the plaintiff, 
and is now his wife. The only answer to the matters sworn 
to by the defendant and others is, that § 135 of the code for- 
bids the court to allow a defendant in an action of divorce 
commenced by service by publication, to come in and de- 
fend. Held, that this judgment, being obtained by the 
grossest fraud and collusion upon the defendant and the 
court, and the only parties to be affected by a reversal of 
the judgment being the parties to the fraud, the judgment 
should be reversed, and defendant let in to defend. Every 
court of record, unless restrained by positive enactment, 
may vacate its judgments when it is proved that they were 
obtained by fraud. Section 135 of the code only applies to 
cases where the judgment has been regularly and fairly 
obtained. 

This court has the power to set aside judgments in di- 
vorce cases on motion, when proved to have been obtained 
by fraud. Judgment set aside. Denton v. Denton. Opinion 
by Mullin, P. J. 

EXECUTORS AND ADMINISTRATORS. 

When surrogate cannot order the executor of an executor to 
account with the first estate.— A. Montross died in 1852, leav- 
ing a last will, whereby he appointed his widow, George 
Taylor and Hiram 8. Goff executors. He gave legacies to 
his children, who were minors, and directed his executors 
to invest and keep invested that part of his estate not given 
to his children. The will was duly proved. In 1854 the 
executors applied for a final accounting, and it was had. 
There was found due from the estate to Taylor some $42, 
and that he held securities for money invested to the 
amount of $1,567.27. Mrs. M. applied to the surrogate for 
leave to Taylor to transfer these securities to her. Consent 
was given and transfer made. Taylor died, leaving a will 
whereby the defendant Wheeler was appointed executor. 
In 1867 the executor applied for a final accounting, and 
there was found in his hands $1,440, which the surrogate 
directed him to hold, to be applied in accordance with T.’s 
will. The defendant received none of the property of the 
Montross estate. Mrs. M. and the next of kin of Montross 
presented a petition to the surrogate, alleging that Taylor 
owed that estate the sum of $1,567.27, above mentioned, and 
praying an order that the defendant pay to them that sum. 
The surrogate stated an account between the estates of 
Montross and Taylor, and found nothing due from the lat- 
ter to the former, and refused to grant the prayer of the 
petition. Held, that the surrogate had no authority to 
compel the defendant to account with the representatives 
of Montross, for property received by Taylor under M.’s 
will, unless property of that estate came into defendant’s 
hands, and then only to the extent of the property so 
received. Held, further, that the order made on the ac- 
counting by Taylor, as executor of M., was not a judgment 
constituting a claim against the estate of Taylor, which the 
surrogate could compel defendant to pay. The defendant 
might be compelled to account for the securities which the 
order permitted Taylor to retain, had they come into de- 
fendant’s hands, but not otherwise. Held, further, that 
Taylor had fully accounted for all the property of the Mon- 
tross estate that had come into his possession. Montross v. 
Wheeler. Opinion by Mullin, P. J. 

HIGHWAY. 

Injury to trees in: rights of owner of the soil.— This action 
was brought to recover a penalty of five dollars for violation 
of a by-law of the village of Lancaster, forbidding any per- 
son to willfully cut, mar or otherwise injure any shade trees 
planted along the streets or sidewalks of said village. The 
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defendant owned the land on which the trees in question 
were standing, and deeming them too near together for 
their growth, etc., cut two of them dewn. Held, that the 
trees planted in the streets or highways, the soil of which 
belongs to the owner of the property, must be deemed the 
property of the owner, and all by-laws passed for the pro- 
tection of such trees can apply only to other persons. Be- 
fore the public can assume to say that aman may not cut 
down his own trees they must have acquired an interest 
therein by purchase or by the right of eminentdomain. 

The legislature (1 statutes at large, 485, § 127), provided, 
that owners of land may plant trees in streets not less than 
three rods wide, and any person injuring such trees is liable 
in damages to the owner. Held, that no property in such 
trees is vested in the public at large. Village of Lancaster v. 
Richardson. Opinion by MULLIN, P. J. 


INJUNCTION. 


In action to appropriate lands held in trust.—Peter 8. Thurs- 
ton in his life-time purchased a piece of land, paid part of 
the purchase-money, and had it conveyed to his wife. She 
sold it to one Underhill, and took in payment his promissory 
notes. T. died insolvent. The plaintiff having a judgment 
against T. brought his action to enforce it against the land, 
claiming that Mrs. T. held it in trust for T.’s creditors, and 
obtained an injunction to restrain any sale or disposition of 
the land or notes. A motion to dissolve the injunction was 
denied, and the general term affirmed the order, holding the 
creditor entitled to the protection of the injunction pend- 
ing the action. Allyn v. Thurston. Opinion by Mullin, P. J. 


LANDLORD AND TENANT. 


1. Summary proceedings to remove: relation of landlord and 
tenant must exist.—The defendant, on Ist November, 1869, 
leased certain premises in city of Buffalo to relator Sliker 
for six months, defendant having acquired his interest in 
the said premises through a purchase at a receiver's sale on 
a judgment in his favor. On the 25th April, 1870, at ten 
o'clock in the evening, Sliker removed from the said prem- 
ises, and the relators Miller & Hill moved in, as they claimed, 
under a lease from one Rockwell, who acquired his interest 
in said premises through an assignment by one Bailey of a 
conveyance, executed by the mayor of Buffalo, on a sale of 
said premises for taxes in 1856. Hovey forbid Miller & Hill 
taking possession of said premises, and, as he swears, Hill 
told him that he entered under Sliker, as his (Sliker’s) under- 
tenant. Sliker swears that neither Hill nor Miller went 
into possession of said premises as his under-tenant, and 
that he did not know that they were going into possesssion. 
Hill swears that he never said he entered under Sliker. Mil- 
ler swears that he entered under the Rockwell lease. Held, 
that the evidence not proving that Miller & Hill entered as 
tenants of Sliker, nor that the relation of landlord and ten- 
ant existed between them, this action could not be main- 
tained under the summary proceedings act. The People ex 
rel. Sliker et al. v. Hovey. Opinion by Mullin, P. J. 

2. The relation of landlord and tenant can only arise when 
one in possession has, by name, act or agreement, recog- 
nized the other as lessor or landlord, and taken upon him- 
self the character of tenant under him, so that he cannot 
dispute the landlord's title. Ib. 

3. Order of the county judge, that the occupants of said 
premises be removed, is reversed, and said Miller & Hill 
restored to possession. Ib. 


MARRIED WOMEN. 

How separate estate charged.—Defendant is a married wom- 
an and owns a farm, on which she resides. In fall of 1867 
her husband, who was engaged in lumbering, applied to 
plaintiffs to let his wife have such goods as she should want, 
and she would pay for them out of her separate estate. 
Plaintiffs consented to let defendant have the goods, and 
goods were purchased from time to time and received by the 
husband, or upon orders drawn by him in the name of the 
wife, and used in his (the husband's) business of lumbering. 
But a very small portion of the goods in question were ap- 
plied to the use of defendant. Held, that when a contract 





does not concern the separate estate the contract must be in 
writing, and the married woman must in the contract mani. 
fest her intention to charge the debt or claim sought to be 
enforced upon her separate estate upon such estate, ang 
manifest such intention in the contract itself and not else. 
where or otherwise. Judgment reversed and new trial or. 
dered, costs to abide event. Shorter y. Nelson. Opinion by 
Mullin, P. J. 
MORTGAGE FORECLOSURE. 

Action to foreclose a mortgage.—In 1865 defendant pur. 
chased certain premises of one Scott, and gave back a bond 
and mortgage (the mortgage in question) on said premises 
to secure purchase price. At the time defendant purchased 
there was a prior mortgage on said premises, given by one 
Skeet in 1856, and said Scott told defendant that said Skeet’s 
mortgage had been paid up, and would be discharged ing 
few days. Plaintiff obtained this mortgage in question by 
assignment for a valuable consideration from one Hovey, 
and before purchasing asked defendant if the mortgage in 
question was a valid lien on the premises, and defendant 
said it was; and plaintiff, relying on these representations, 
purchased said mortgage. The Skeet mortgage was then 
unpaid, but defendant did not know at the time he made 
these statements but that it had been paid up as Scott rep. 
resented. Defendant defends, on ground that plaintiff knew 
of the existence and non-payment of the Skeet mortgage at 
the time he purchased the mortgage in question, and claims 
a counterclaim for the defendant and costs of the Skeet 
mortgage. Held, that, although defendant was doubtless 
innocent of any intent to defraud plaintiff when he told 
him the mortgage in question was a valid one, yet plaintiff 
purchased, relying on the truth of the representations; and 
if defendant could now escape responsibility by proving the 
honesty of his intentions, plaintiff. would be as effectually 
defrauded as if defendant had been guilty of the grossest 
fraud and deceit. - 

Defendant was estopped from disputing the validity of 
the lien of plaintiff's mortgage. 

Judgment affirmed, with costs. 
by Mullin, P. J. 

PARTIES, MISJOINDER OF. See Bridges. 


Bissel vy. Reiss. Opinion 


PARTNERSHIP. 

Deceased partner: action to reach land alleged to be held in 
trust. — Appeal from order overruling demurrer to plaintiff's 
complaint. 

The complaint alleges that plaintiff owned two judgments 
recovered against Thurston & Willits, who were copartners. 
T. is dead, and his estate is insolvent. W. is living, but 
insolvent. Defendant is widow of T., and owns a piece of 
land purchased and paid for by T. during his life-time. The 
land was conveyed to defendant by the owner in fee. This 
action is brought to enforce the trusts resulting in favor of 
creditors of T., and to appropriate land in payment of T.’s 
debts, on ground that the conveyance is void and in fraud 
of creditors. Defendant demurs to complaint, 1. Because 
the personal representatives of T. are not made parties 
defendant. Held, that W.is not a necessary party, as plain- 
tiff is seeking to pay his debt out of the property that be- 
longed to T. The personal representatives of T. are not 
necessary parties, as the property sought to be recovered 
did not belong to T. in his life-time. 2. It was not necessary 
in such a case to exhaust plaintiff's remedy at law, as the 
action was not in nature of a creditor’s bill. To enable the 
plaintiff to reach the land, it was only necessary that he 
should have obtained a judgment at law. A creditor at 
large could not maintain such an action. 3. There being by 
statute a trust resulting in favor of T.’s creditors, he had no 
interest in the property, and consequently his personal rep- 
resentatives were neither necessary nor proper parties. 
Allyn vy. Thurston. Opinion by Mullin, P. J. 


PROMISSORY NOTE. 


This action was brought to procure a cancellation of 4 
judgment held by the defendant Lansing. The defendants 
had been in business under the firm name of Klinck, Lan- 
sing & Co., and as such made to plaintiff their promissory 
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note for $1,250. The copartnership was afterward dissolved, 
and Klinck assumed the debts of the partnership. Before 
the said note became due, Klinck paid said note by turning 
out to plaintiff certain personal property, and plaintiff, not 
having said note in his possession, in consideration thereof 

with Klinck to procure said note and deliver the 
same to him, and as security plaintiff gave said Klinck his 
own promissory note for like amount, and due at the same 
time with first note. Said Klinck, before maturity, trans- 
ferred said last-mentioned note to defendant Lansing, in 
part payment of a precedent debt. Said Lansing indorsed 
said note and procured it to be discounted to Errickson & 
Co.; it not being paid judgment was recovered, and for a 
yaluable consideration assigned to said Lansing. Held, that 
Lansing, having taken said note for a precedent debt, was 
not a bona fide holder. That when Lansing took an assign- 
ment of the judgment recovered by Errickson & Co., he did 
not recover the rights of his assignor. He held the judg- 
ment as he did the note, subject to the rights of the plaintiff 
against the note while it was in his hands. Coleman v. Lan- 
sing. Opinion by Mullin, P. J. 


SALE OF LAND. 


1. Specific performance: usury.— An appeal from a decree 
dismissing plaintiff's complaint. Prior to June 7, 1862, plain- 
tiff was seized in fee and in possession of certain premises. 
The said prémises were subject to a mortgage executed by 
plaintiff and owned by Jacob Shaffer; said mortgage was 
duly foreclosed by said Shaffer on June 7, 1862, and the prem- 
ises were sold and purchased by Shaffer. After said pur- 
chase it was verbally agreed, between plaintiff and Shaffer, 
that Shaffer would convey said premises to plaintiff, or to 
any one plaintiff should wish, on payment of purchase price 
on said foreclosure sale. On or about April 3, 1865, Shaffer 
being desirous that the purchase-money should be paid, 
plaintiff applied to defendant to advance the amount due. 
Defendant did advance the amount due, and took from 
Shaffer a deed of the premises, agreeing at the time with 
plaintiff, that, upon plaintiff's paying the amount paid by 
defendant for the premises on a reasonable demand, he 
(defendant) would convey the same to plaintiff; that plain- 
tiff should have possession of the premises and pay rent 
therefor, which rent should be in lieu of interest. Defend- 
ant paid for said premises in government bonds (seven- 
thirties), and rent was to be equal to the interest on said 
bonds. This agreement was verbal. The amount paid by 
defendant was $2,300. On 20th May, 1868, defendant notified 
plaintiff that he must pay the said $2,300 on or before June 
20, 1868. Plaintiff failed to make such payment, and defend- 
ant afterward sold said premises to one Foster. Held, that 
defendant’s deed from Shaffer was not in the nature of a 
mortgage, and that the relation between plaintiff and 
defendant was that of vendor and purchaser under a verbal 
agreement. That in an action for a specific performance, 
the purchaser of defendant, the said Foster, was a necessary 
party. Judgment affirmed. Fullerton v. McCurdy. Opinion 
by Mullin, P. J. 

2. Plaintiff assailed contract between him and defendant 
as usurious, on ground that seven and three-tenths per cent 
interest was paid. Held, that contract was not usurious, 
and that such a defense, if successful, would annul the con- 
tract, and place the parties in the same condition as when 
the contract was made. Ib. 


SET-OFF —See Trust Property. 
TRUST PROPERTY. 


Claims held by one as trustee cannot be set off against claims 
against him personally. On December 2, 1865, plaintiff sold 
to defendant certain personal property to the value of 
$349.88. It was agreed, at the time of sale, that plaintiff 
would take defendant’s note for the amount, indorsed by 
one Lewis C. Coe, payable one year from date. Defendant, 
on demand, refused to give such note, but claimed a set-off 
against plaintiff of $907. On the trial it appeared that 
Nathan C. Coe owned all the claims against plaintiff set up 
by defendant as set-off; that said N. C. Coe, by a written 
instrument under seal, transferred all his property, real 





and personal, to defendant for a consideration, in trust for 
himself and wife, and appointed defendant his attorney, 
with full power to do all acts in relation to said trust, etc. 
Subsequently, and in November of same year, said N. C. 
Coe transferred to defendant, absolutely, by a writing 
signed by him, the demands put in by defendant as said 
set-off. Set-off consisted of personal property. Held, that 
atrust of personal property for the use of the person cre- 
ating the trust is valid. 

The wife of said Nathan C. being, by the trust instrument, 
designated as one of the cestuis que trust, held, that the 
absolute transfer of the trust property by Nathan C. to 
defendant did not relieve it of the trust. A trustee cannot 
set off ademand held by him as trustee against one owing 
by him personally. When a trustee is endeavoring to avail 
himself of set-off of demands held by him asa trust against 
those owing by him personally, the holder of the latter can 
insist that the person seeking the set-off shall show, in 
order to entitle him to a set-off, that the claims are due by 
defendant in the same right as that in which he seeks to 
make a set-off. The principle that forbids a set-off by a 
trustee of demands held by him, as such, against those owing 
by him personally, applies in all its force to counterclaims, 
Judgment disallowing set-off affirmed. Foster y.Coe. Opin- 
ion by Mullin, P. J. 





WAGER. 

When money deposited on may be recovered back. — Plaintiff 
bet defendant $50 that Fenton would be elected governor int 
1866; defendant accepted the bet. Plaintiff, at the time the 
bet was made, deposited his $50 with defendant, but, after- 
ward, by agreement between them, the $100 was put in one 
Morrison’s hands as stakeholder. Plaintiff won the bet ; the 
stakeholder, instead of delivering the whole sum to plain- 
tiff, gave defendant $40, and the balance is unaccounted 
for. Plaintiff brings this action to recover the $50 delivered 
by him to defendant at the time the bet was made. Held, 
that, under section nine of the revised statutes, page 614, at 
large, this action is maintainable. Defendant having re- 
ceived the money at the time of making the bet for an 
illegal purpose, the subsequent agreement to deposit the 
same with a stakeholder was also illegal, being made in fur- 
therance of an illegal purpose. The party to the bet who 
receives the money from the other party should not be 
shielded from responsibility because he has put the money 
in the hands of astakeholder. Woodbury v. Morton. Opin- 
ion by Mullin, P. J. 

ae ee 


COURT OF APPEALS ABSTRACT. 
FEBRUARY AND MARCH, 1871. 


CHATTEL MORTGAGE. 

1. On vessel: made by citizens of other states: evidence.— A 
chattel mortgage upon a vessel registered in the custom- 
house at Philadelphia, made in Pennsylvania by one citizen 
of that state to other citizens thereof, depends for its valid- 
ity upon the laws of that state. Watson v. Campbell. Opin- 
ion by Allen, J. 

2. Laws of other states are found as matters of fact, and, 
upon atrial by jury, the court, although it may aid the jury 
in determining them, cannot take them from the jury. Ib 


COMMON CARRIERS. 


1. Refusal to deliver goods, when not liable for.— An abso- 
lute and unqualified refusal by common carriers to deliver 
goods in their possession, when properly demanded by the 
person entitled to receive them, isaconversion; but a quali- 
fied refusal, if the qualification is reasonable and made in 
good faith, is no evidence of aconversion. McIntee v. New 
Jersey Steamboat Co. Opinion by Allen, J. 

2. If, at the time of the demand, a reasonable excuse is 
made in good faith for the non-delivery, the goods being 
evidently kept [with a view to deliver them to the true 
owner, there is no conversion. Ib. 

3. Carriers will be protected in refusing delivery until rea- 

onable evidence is furnished them that the party claiming 
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is the party entitled, so long as they act in good faith, and 
solely with a view to a proper delivery. Ib. 

4. How to make delivery: stipulation in receipts. — Carriers 
by land are bound to deliver or tender goods sent to the con- 
signee at his residence or place of business, and until this is 
done cannot be relieved of liability. Railroad companies 
are exempt from the duty of personal delivery, but express 
companies are not, although availing themselves of carriage 
by rail. Witbeck v. Holland. Opinion by Grover, J. 

5. A stipulation inserted in a receipt given by an express 
company to the person delivering a package to them for 
transportation that such company undertake to forward 
the package to its agent nearest its destination, there to 
deliver it to other parties to complete the transportation, 
such delivery to terminate all liability of the receiving com- 
pany, is limited to such company, and is not applicable to a 
company taking the package from the first one for further 
transportation. Ib. 

CONTRACTS. 

1. Construction of.— The defendant, who had been bar- 
gaining with the plaintiff for the repair of a vessel, wrote 
plaintiff that he had decided to let plaintiff repair the ves- 
sel, and that he wished the work done as cheaply as consist- 
ent with safety; and “if you find, on further examination, 
that it will exceed the sum you have named of $6,000 or 
$8,000, you will at once advise me, as I do not care to go 
beyond that sum.” In repairing the vessel, it was found 
that she was more unsound than was supposed, of which 
fact defendant was apprised. The work was completed 
skillfully and economically, and the vessel delivered to de- 
fendant. The bills for repairs were not footed up until the 
close of the work, and were found to amount to more than 
$12,000. The plaintiff, in conversation about the repairs 
previous to the sending of the letter, had refused to fix a 
limit of expense, and refused to undertake the work with a 
limit. Held, that the expression in the letter cannot be 
understood to mean that the defendant desired the plaintiff 
to stop work when the expense reached $8,000, and inform 
him; and that, in the absence of bad faith or express con- 
tract, the plaintiff may hold the defendant responsible for 
the whole expense. Carll v. Spofford. Opinion by Church, C. J. 

2. For sale of land: possession under : liability of wrongful 
holder for rents and profits: personal liability of heir for ances- 
tors’ debts. —D. made a contract for the purchase of certain 
land from W., and entered into possession. Several years 
subsequently a contract was made whereby J. agreed to pay 
a certain sum, and W. to convey, upon its payment, said 
land to D. and J. Afterward D. and J. agreed upon a par- 
tition of the land, and entered into possession of their 
respective parts, which they held in severalty until the 
death of D. in 1853. J. then took possession of the part 
heldby D. An equitable action was brought by the plaintiff, 
as executor under the will of D., to secure a conveyance of 
said land from W. and a partition of the same; and, upon 
the death of J., was revived against his administrators and 
heirs. The balance due on the contract of sale was not paid 
by J. until after the action was commenced, and no convey- 
ance had been made by W. Held, that the legal effect of the 
execution of the contract, and the transactions between the 
parties, constituted J. and D. equitable owners of the land 
as tenants in common ; and by the parol partition, followed 
by the actual and continued possession of their respective 
portions, they became, as between themselves, the equi- 
table owners in severalty of the portion respectively allotted 
to each, and D. held his part, as against J., free from any 
lien for the sum secured by the contract with W. Taylor 
vy. Taylor. Opinion by Church, C. J. 

3. The fact that at the commencement of the action the 
contract of sale had not been fully completed so as to enti- 
tle the purchaser to a conveyance, did not excuse J. from 
liability for the value of the rents and profits of the lands 
wrongfully withheld by him, and, under an equitable action 
of this nature, the court will grant relief for purposes of an 
account. Ib. 

4. The right to recover rents and profits does not depend 
upon the conventional relation of landlord and tenant. Ib. 

5. Where, after the death of a defendant, the action ig 





continued against his personal representatives and hein, 
such heirs cannot be brought in for the purpose of a pep. 
sonal judgment against them. Ib. 

6. Unlawful contract, what is.— Any agreement made by 
one creditor for some advantage to himself over other cred. 
itors, who unite with him in a composition of their debts, 
is fraudulent and void. Bliss vy. Mallison. Opinion by 
Grover, J. 

7. The defendants agreed with the plaintiff that if he 
would use his influence in procuring the mortgage bond. 
holders, of whom plaintiff was one, of a railroad company 
to fund the interest due and to grow due on its bonds, they 
would endeavor to infil e the directors of the road to 
have the interest on the bonds held by plaintiff paid ing 
different and more favorable manner than that on thos 
held by the others. Held, that the fair presumption was 
that the other bondholders were to be induced to comply 
with the proposed terms under a belief that the plaintif 
was to be a party thereto, and that such a contract as wa 
made with plaintiff was unlawful. Ib. 

8. Consideration : exceptions at trial. — Though there be not 
mutual promises between parties, yet if, before he calls for 
the fulfillment of the promise, the promisee do perform that 
in consideration of his doing which the promise is made, 
there is a consideration for the agreement, and it canbe 
enforced. Willetts v. Sun Mutual Insurance Co. Opinion by 
Folger, J. 

9. The defendants, who had insured certain property for 
the plaintiffs upon which there had been a loss, promised 
plaintiff if he would proceed to the place where the prop- 
erty was, and sell the same to the best advantage, they 
would pay the deficiency, and the plaintiff did so. Hed, 
that he could recover on the promise. Ib. 

10. Where a request is made to the judge to charge, and 
such request embraces seyeral propositions distinct, though 
related, and any one of them may be properly refused, itis 
not error to refuse to adopt the whole. Ib. 

ll. Where an exception does not point out specifically in 
what the counsel conceives the court has erred, it will be 
of no avail, and an exception to each and every proposi- 
tion in a charge is too general to inform. Ib. 

12. Specific performance of : statute of frauds: party-wall.- 
Specific performance will not be enforced when reciprocal 
obligations have been disregarded. Waterman y. Van 
Every. Opinion by Church, C. J. 

13. A contract required to be in writing cannot be partly 
in writing and partly in parol. If the subject-matter of the 
contract can be ascertained by the written memorandum, 
the description therein must prevail; if not, it is void. Ib. 

14. The reciprocal easement of an adjoining owner ins 
party-wall is not regarded as an incumbrance upon the 
property. Ib. 

15. The defendant contracted to convey to plaintiff cer- 
tain city lots and buildings in Brooklyn. The line was de 
scribed in the contract as running “ through a party-wall.” 
Held, that this expression applied to adjoining buildings 
supported by an existing wall used in common, must be 
construed to mean the center of the wall, and the vendor 
was not bound to convey a title to the whole wall. Ib. 


See Common Carriers, 4. 





EVIDENCE. 


1. Records of courts of other states: confederate state courts. - 
The record of the court of another state, duly authenticated, 
which shows the existence of a court with a judge, clerk, 
and seal, is prima facie evidence of the acts of the court set 
forth in it, and that it had jurisdiction of the persons and 
the subject-matter. Pepin v. Lachenmeyer. Opinion by 
Folger, J. 

2. The insurrection which prevailed in the state of Louisi- 
ana, and the occupation of that state by the military forces 
of the United States, did not destroy the authority of the 
civil courts, and a judgment given during such occupation 
by a court of that state is valid, and will be upheld here. Bb. 

3. A copy of minutes of such court, showing that the judge 
thereof had taken an oath to support the confederate go" 
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ernment, is not admissible in evidence under the act of 


congress. Ib. 
See Chattel Mortgage, 2. 


JUDGMENT. 

When not reviewable.— When there is a conflict of evi- 
dence, and the findings and report of a referee have been 
affirmed by the supreme court, this court cannot review the 
judgment on questions of fact. Bowmany. Bernard. Opin- 
jon by Allen, J. 

MORTGAGE. 

1. Sale under: lands without the state. — The plaintiff, own- 
ing a fourth part of a guano island in the Caribbean sea, to 
secure certain indebtedness, executed a mortgage of the 
same to the defendants, who owned one-half of the island, 
and had, under a previous agreement, sole control of it and 
its business for the joint benefit of the owners. The mort- 
gage provided for the proceedings to be taken in case of 
default, and the manner of sale, and that at such sale de- 
fendants might purchase. Default having been made, the 
defendants sold the property and purchased the same at a 
trifling sum. The provisions of the mortgage were strictly 
followed, and no fraud or unfairness was proved against 
defendants. Held, that the sale was valid, and could not be 
impeached. Elliot v. Wood. Opinion by Allen, J. 

2. Though the defendants had the sole control of the 
island and its business, the several parties in interest re- 
tained their property in severalty, and each was competent 
to deal with the other in respect to it, and the defend- 
ants were in no sense trustees or agents of the plaintiff in 
regard to his separate rights; and even had they been that 
relation might have been laid aside, and a new contract 
made with the beneficiary, provided no advantage had been 
taken of his position. Ib. 

3. The proceedings were not regulated by the laws of this 
state, and were properly provided forin the mortgage. The 
courts of this state, except as they may exercise jurisdic- 
tion over persons, cannot by any decree affect the title to 
property without the limits of the state. Ib. 

4. Parties may, by stipulation, regulate the terms of a 
power of sale of mortgaged premises by the mortgagee, and 
may contract for a private sale without notice. Ib. 


MUNICIPAL CORPORATIONS. 


1. Duties and liabilities of.—The charter of the city of 
Rochester, as amended in 1861, provides that “whenever 
any street, alley or lane shall have been opened to or used 
as such by the public for the period of five years, the same 
shall thereby become a street, etc., for all purposes, and 
the common council shall have the same authority, etc., as 
they have by law over the streets.”’ Held, that this charter 
accepted by the city was ipso facto a sufficient acceptance 
of a street or alley dedicated to public use, and that the 
city became bound to keep the same in repair. Requa v. 
City of Rochester. Opinion by Folger, J. 

2. A power conferred upon a city to keep streets in repair 
imposes a duty in case of necessity. Ib. 

3. Where a person voluntarily erects a structure upon 
the streets of a city for the use of the public, and the munic- 
ipality permits it to remain there, they become bound to 
keep it in a condition for safe passage. Ib. 

4. While a municipal corporation is not liable for an in- 
jury resulting from a defect in the highway caused by the 
willful act of a person without authority, and the injury has 
followed close upon the unauthorized act, it is liable, if such 
injury does not take place until a sufficient time has elapsed 
to have repaired the defect, and the corporation have had 
express notice, or the defect be so notorious as to be ob- 
servable by all. Ib. 

PARTNERSHIP. 

1. Indank: death of partner—The defendant was inter- 
ested in the securities pledged by a firm carrying on busi- 
hess of banking under the name of The Unadilla Bank, and 
had signed the certificate prescribed by sec. 6 of chap. 242 
of the laws of 1854. Held, that he was a general copartner 
of the firm, and liable as such for a debt due from the bank 
toathird person. Juliand v. Watson. Opinion by Rapallo, J 





2. Where a partner dies, either of the surviving partners 
may treat the firm as dissolved, but if they choose to con- 
tinue the business they become liable as copartners for 
their subsequent transactions. Ib. 


POWER OF ATTORNEY. 


1. Construction of.— A power of attorney whereby the 
attorney is authorized to “execute and deliver all needful 
instruments and papers, and to perform all and every act 
and thing necessary to be done in the premises as fully as" 
the maker “ might if personally present,” does not necessa- 
rily authorize the attorney to indorse with the maker’s 
name a draft payable to his order. Holtzinger v. Corn Ex- 
change Bank. Opinion by Folger, J. 

2. The phrase “in the premises,” which controls the 
phrases “ execute and deliver,” etc., relates to the principal 
matter concerning which the power of attorney is given, 
and when that matter is to “ask, demand, receive and 
receipt for any and all pay and allowances due” the maker 
“from the United States, and to sign his name to any receipt, 
pay roll, voucher or other acquittance of such dues,” the 
auditing of the claim by the United States, and placing in 
the attorney’s hands the means to obtain pay, terminates 
the attorney’s authority, and he is bound to place these 
means in the hands of his principal. Ib. 


PRACTICE. 


1. Actions at law between partners: when allowable. — Ordi- 
narily one partner cannot sue his copartner at law in respect 
to their partnership dealings. If, however, the cause of 
action is distinct from the partnership accounts, and does 
not necessarily involve their consideration, an action at law 
may be maintained. If no matter of account is involved, 
and the money will not, when recovered, belong to the firm, 
there is no objection to the action, upon the ground of the 
partnership connection between the parties. Howard v. 
France. Opinion by Allen, J. (Grover and Peckham, JJ., 
dissent.) 

2. In 1862 the defendant and one B., copartners, to secure 
plaintiff for indorsing their notes, mortgaged a mill owned 
by them, and assigned certain policies of insurance upon 
such mill as collateral. Under the same agreement, plain- 
tiff advanced to the firm a sum as capital stock, and was to 
receive one-third of the profit. Subsequently, the firm hay- 
ing failed, anew arrangement was made whereby plaintiff 
was to lease the mill and operate it, and retain one-third of 
the profits for himself, and pay the remaining two-thirds 
upon the debts of the firm for which he was liable. In 1865 
the mill burned, and plaintiff intrusted for collection to 
defendant, who had acted as his agent in New York, one of 
the policies of insurance, with certain papers required by 
the insurers, among which was a receipt, annexed to which 
was a direction to the insurers to pay defendant the amount 
of adraft which plaintiff had drawn,and defendant accepted. 
Defendant altered the receipt, collected the whole sum due 
on the policy, and refused to pay any thing to plaintiff or to 
honor the draft. Held, that the money due on the policy, so 
far as it was necessary to repay plaintiff for the liability 
secured by the mortgage, was due him, did not involve part- 
nership matters, and that an action at law could be main- 
tained to recover the same. Ib. 


See Contracts, 10. 
STATUTE OF FRAUDS. See Contracts, 13. 


TRUSTEES. 


1. Liability of.—The trustees of mortgage bond holders 
who have at a sale under a foreclosure of the mortgage, by 
permission of the court inserted in the decree of fore- 
closure, purchased a railroad, do not occupy the position of 
receivers as officers of the court, but are mere trustees. 
Rogers v. Wheeler. Opinion by Peckham, J. 

2. And where they undertake the operation of such road, 
make contracts in its behalf with the public, and exercise 
full control over it, they will be held liable as owners. Ib. 
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DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF NEW YORK.* 


ACTION. 

Assignability of cause of.—A cause of action for fraud in 
the purchase and sale of real estate survives to and against 
personal representatives of a deceased party to the transac- 
tion, and is therefore assignable, so that the assignee may 
maintain an action upon it. Graves v. Spier. 





AGREEMENT. 


1. Construction: what is a warranty. The defendants 
agreed to send to the plaintiffs, at San Francisco, “all the 
balance of the iron for said railroad, now lying in Boston 
or New York, amounting to about fifteen hundred tons, 
which said iron was originally purchased by C. L. W. from 
W.F. W. & Co., of Boston.” Held, that this language was 
simply descriptive, and did not constitute a warranty that 
the particular article existed, and that if the article was not 
at the places from which the defendants were to transport 
it, the omission to send it would be no breach on their 
part. Robinson et al. v. Flint et al. 

2, Meeting of minds.— Where the minds of the parties to a 
contract do not meet upon the whole, and exact terms of 
such contract, the same is void. Fullerton vy. Dalton. 

3. Part performance. — Whatever is done between the par- 
ties, under a supposed agreement, where there is a mutual 
misunderstanding as to its terms, is not binding; and 
though both parties consent, at the time, to the delivery of 
a portion of the property agreed to be sold, each supposing 
that the delivery and acceptance is to be a part perform- 
ance of the contract, and that the purchaser will only 
become the absolute owner when the whole contract shall 
have been performed, the law will not imply that either of 
the parties intended that the property delivered was to be 
absolutely the purchaser's in case he failed to comply with 
the whole agreement. Ib. 


CARRIERS. 


1. Nature of their liability. Common carriers are liable in 
two capacities — one as insurers, and one as warehousemen. 
If an injury happens to goods from any cause, except the 
act of God or the public enemies, while the carriers are 
insurers, an action lies against them, by the owners, for 
damages, and is made out without further inquiry. Good- 
win et al. v. The Baltimore and Ohio Railroad Co. 

2. But if the injury happens after the goods are claimed 
to have been delivered, the question arises, whether the 
defendant’s liability as common carriers, in all its rigor, 
had, under the circumstances, ceased ; and, if so, whether 
the defendants had exercised that care of the property 
required of them as warehousemen. Ib. 

3. Delivery, what amounts to.— Carriers are bound to deliver 
goods transported by them. Delivery is not effected by 
placing the property in a position where it cannot be 
obtained by the owner or consignee. Ib. 

4. A quantity of sheet iron consigned to the plaintiffs at 
New York, and transported by the defendants, was un- 
loaded upon the wharf in New York. The plaintiffs received 
notice of the arrival of the ship in which the iron was 
brought, and received a small portion of the iron unin- 
jured. On sending for the remainder, they were unable to 
get it until some days after it was placed upon the pier, by 
reason of other freight having been so placed that the iron 
could not be reached; while in this position it was dam- 
aged by rain. Held, that the defendants were bound to 
deliver the goods at the usual place, and to deliver them in 
aconveniently reasonable method for their removal, and 
that the plaintiffs were bound to exercise reasonable dili- 
gence in removing them. Ib. 

5. Notice of arrival of goods: removal.— Held, also, that it 
was for the jury to determine whether a reasonable time 
had elapsed, after notice of the arrival of the iron, for the 





*From Hon. O. L. Barbour, and to appear in Vol. 58 of his 
Reports. 








plaintiffs to remove it, before it was injured by the rain, 
That, after the expiration of a reasonable time, the liability 
of the defendants as insurers ceased, and their duty or 
liability became that of warehousemen, which required 
that they should exercise over the property, and for its pro- 
tection, ordinary care and diligence. Ib. 

6. Want of ordinary care and diligence: burden of proof.— 
That the burden of proof was upon the plaintiffs, to show 
that the defendants did not use such care and diligence; 
and if the jury found that negligence was proved, the 
defendants were liable, even though their duty as common 
carriers was ended. Ib. 

7. Rule of damages for breach of contract.—The rule of 
damages which prevails in an action for the breach of a 
contract to transport goods, where the owner is unable to 
procure the goods to be carried in any other manner, does 
not apply when, upon the failure of the carrier to perform, 
the owner of the goods can send them by another conyey- 
ance. Grund y. Pendergast. ; 

8. In such a case the owner must send the goods by 
another conveyance; and if he does so, he will be entitled 
to recover the difference between the price at which the 
defendant undertook to carry the property, and the price 
which the owner was compelled to pay for its transporta- 
tion. Ib. 

9. Liability after arrival of goods. — Where a carrier of goods 
notifies the consignee of their arrival, and that they must be 
unloaded and taken away by a specified day, and then causes 
the goods to be unloaded before the time specified, and 
they receive injury in consequence of being thus unloaded, 
the carrier is liable, as such, for the damages resulting from 
the injury, whether guilty of negligence or not. Cook y. 
Tie Erie Railway Company. 

10. If,the'goods are not unloaded until after the expiration 
of the time fixed for unloading and taking them away, then 
the carrier is bound to exercise such care and prudence in 
unloading and caring for them afterward, and before they 
are removed by the owner, as a person of ordinary prudence 
would take of his own property. And if the goods are 
injured in consequence of the carrier’s neglect to exercise 
such care and prudence, the carrier is liable to respond in 
damages for the injury. Ib. 

11. And although the goods are not taken by the consignee 
within the time fixed for their removal, and he either 
neglects or refuses to take them within such reasonable 
time, yet the carrier has no right to cart the goods away, or 
to throw them out, or leave them where they will be open 
and exposed to injury from the elements. Ib. 

12. In such a case it is the duty of the carrier to take charge 
of them for the owner. And if he neglects this duty he 
will be held liable for the damages arising from a want of 
such care. Ib. 

13. Liability, how discharged.— A common carrier may dis- 
charge his liability entirely by placing the goods in a ware- 
house at the place of destination, or by delivering them 
safely to some responsible third person who will undertake 
to keep them safely, and deliver them to the consignee 
when called for, in case the consignee cannot be found, or 
he refuses or neglects to take them away within a reason- 
able time after tender or notice. Ib. 

14. Want of proper care a question of fact.—After the arrival 
of goods carried by a railroad company at their place of 
destination, and notice to the consignee, the latter com- 
menced removing them. They were not put into a ware- 
house, or left with a third person, for the owner, but were 
thrown out of the car upon the ground on the company’s 
premises, and by the directions of their agent ; and while 
in this situation were wet and damaged by the rain, for 
want of shelter. In an action by the owner to recover 
damages of the company, it was held, that the question 
whether the defendant had taken proper care of the goods, 
and whether they had been injured by reason of their not 
having been properly cared for, was a question for the jury, 
and it was properly submitted to them. Tb. 

15. Duty of safe-keeping.— The duty of a carrier is not fully 
discharged by transporting the goods and giving notice of 
their arrival to the consignee, but continues until he has 
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taken care of the goods by placing them in a safe place, or 
in safe hands, for the consignee. Ib. 

16. Delivery or notice. — A carrier of goods is bound either 
to deliver them to the consignee personally or to give him 
notice of the arrival thereof. Ib. 


COMPLAINT. 


1. Omissions, when cured. The omission to allege, in a 
complaint, a demand of the property sued for, before suit 
brought, is cured by proof of the fact, by the report of the 
referee finding the fact of a demand, and by the judgment. 
Fullerton v. Dalton. 

2, Amending, or conforming it to facts proved. When the 
parties go down to trial, and a cause of action is proved, 
though the complaint may be defective, tested merely as a 
pleading, upon demurrer, it is the duty of a referee, or 
the court, to conform the pleading to the facts proved, in 
furtherance of justice; and after judgment, if it be entered 
according to a case duly proved, it is the duty of the court 
to amend, or to regard the pleading as duly amended. Ib. 

COUNTY TREASURER. 

1. Compensation. — The compensation to a county treas- 
urer, where the board of supervisors have omitted to fix it 
otherwise, is one-half of one per cent for receiving and 
one-half of one per cent for disbursing moneys, until the 
commissions come up to $500; which sum they cannot ex- 
ceed, except in those counties where other compensations 
are fixed by law, The Board of Supervisors of the County of 
Otsego v. Hendryzx et al. 

2. In the absence of any act or resolution of the board of 
supervisors fixing the compensation of the county treas- 
urer therefor, he is entitled to a conimission of one per cent 
for receiving and disbursing moneys, between the time of 
the settlement of his accounts for the previous year with 
the board, in November, and the expiration of his term of 
office on the Ist of January thereafter. Ib. 


DAMAGES. 

Measure of.—In an action to recover damages for fraudu- 
lent representations respecting a bond and mortgage given 
in payment of the consideration of land purchased, the 
measure of damages is the difference between the value of 
the mortgage debt as it would have been had the mort- 
gaged premises been free from all prior incumbrances, as 
represented, and its value as it turned out to be, with the 
mortgaged premises incumbered by prior mortgages .and 
judgments. Graves v. Spier. 

DECEIT. 

1. Action for: proof of fraudulent intent. The very gist of 
the action for deceit is the fraudulent intent with which 
the representation was made, and that intent is not estab- 
lished by proof merely of the falsity of the representation ; 
but knowledge, when it was made, by the party making it, 
that it was false, must be shown. Robinson et al. vy. Flint 
et al. 

2. Where all the information possessed by the party mak- 
ing a representation was obtained from others, and there 
was nothing to show that he did not believe, or had not the 
right to believe, in the truthfulness of the information he 
had received, held, that no action would lie against him to 
recover damages for false representations. Ib. 

EVIDENCE. 

1. Books of a bank.—The books of a bank, not kept by 
either of the parties to an action, nor relating to transac- 
tions between them, but referring soiely to transactions 
between the defendant and the bank, are not competent 
evidence, between the parties, to show the amount of paper 
which has been discounted by the bank for the defendant, 
and the number of notes so discounted and renewed; and 
astatement made from such books is equally incompetent. 
Perrine vy. Hotchkiss. 

2. As to brokage fees. —The compensation for brokage in 
Soliciting, driving or procuring the loan or forbearance of 
money being fixed by statute, it cannot be enlarged or 
changed, ina particular case, by any testimony. Ib. 





FORCIBLE ENTRY AND DETAINER. 

1. Complaint.— A complaint under the statute relative to 
“forcible entries and detainers,” which alleges that the 
complainant “had a good and legal right and estate to said 
premises, and that he still has a legal right to the possession 
of said premises,” does not state the right, but the legal 
conclusion, and is, therefore, not a compliance with the 
statute, which requires that the complaint shall show that 
the complainant has some estate in the premises then sub- 
sisting, or some other right to the possession thereof, 
stating the same. The People ex rel. Cooper v. Field. 

2. That being a statute proceeding, and the authority to 
proceed derived from the statute, a strict compliance there- 
with is required; though this objection may be waived by 
omitting to make it in proper time. Ib. 


HUSBAND AND WIFE. 

1. Wife's liability for husband’s fraud.— A married woman 
is liable for the fraud of her husband acting for her, as her 
agent, in the purchase of real estate (although she was 
wholly ignorant of the fraud practiced and did not author- 
ize it) where she had the fruits of the bargain, kept the 
property bargained for, and sold it, and retains the pro- 
ceeds. Graves v. Spier. 

2. She will be held, under such circumstances, to have 
made the instrumentalities by which the property was pro- 
cured her own. And the law will impute the wrong to her, 
as it was done for her benefit and she retains the advan- 
tage. Ib. 

3. Where, upon the purchase of land by a married woman 
through her husband, acting as her agent, the husband 
makes false and fraudulent representations respecting a 
bond and mortgage given in payment of the purchase- 
money, knowing them to be false, and such representations 
are material, and the vendor relies upon them and sustains 
damages in consequence, an action can be maintained by 
him or his assignees against the wife for the fraud. Ib. 


INDORSEMENTS. 

Compensation for.—In the case of indorsements of com- 
mercial paper, by accommodation indorsers, the law does 
not presume an agreement between the maker and indorser 
that the latter shall be compensated for the favor of his 
indorsement. If compensation is claimed, the indorser 
must show that there was a special agreement that he 
should be compensated for such use of his credit. Perrine 


v. Hotchkiss. - 
See Opinions of Witnesses. 


INSURANCE (FIRE). 

1. Action: when to be brought by executors or administra- 
tors. — Where a policy of insurance against loss by fire runs 
to the “assured, his executors, administrators and assigns,” 
an action is properly brought, after the death of the assured, 
in the name of his administrators, if a right of action has 
accrued to any one by reason of the destruction of the prop- 
erty insured. Leppin, adm’r, v. The Charter Oak Fire and 
Marine Insurance Company. 

2. The administrator, in such a case, prosecutes for the 
benefit of the person or persons entitled to the moneys 
recovered on account of such loss, provided the contract 
remains in force, notwithstanding the change of title to the 
property insured. Ib. 

3. Assignment of policy without consent: sale, transfer or 
change of title: possession of property by another: death of 
assured. — A contract of insurance provided that the policy 
should not be assignable without the consent of the com- 
pany manifested in writing thereon; that “in case of 
assignment without such consent * * * the liability of 
the company shall then cease ;” that “in case of any sale, 
transfer or change of title in the property insured, * * * 
or of any interest therein, such insurance shall be void, and 
cease ;” and that “in case of * * * possession by another 
of the subject insured, without the consent of the insurers 
indorsed on the policy, the same should cease.” Held, that 
the policy, by the terms and provisions thereof, became 
void, and ceased to have any binding force, upon the death 
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of the assured during the life of the policy, and the vesting 
of the title to the property insured in his heirs at law; that 
this was a change of title from the assured to others, 
which brought the case within the express terms of the 
policy. Ib. 

4. Held, also, that the possession of the property insured 
by others than the assured, without the consent of the 
company indorsed upon the policy, also produced the same 
result. It put an end to the contract, and rendered it no 
longer obligatory. Ib. 

5. Description of premises: warranty: misrepresentation. — 
Where the description of the property insured is made a 
part of the contract, and a warranty by the assured, and it 
is expressly provided, among other things, that in case of 
any misrepresentation or concealment, or omission to 
make known any fact which increases the hazard, the in- 
surance shall be void; and the property is described and 
insured as a dwelling-house, when, in fact, it is used in part 
as a saloon, which increases the risk, it seems, the policy is 
void and of no effect by reason of this misrepresentation. 
Ib. 

LIEN. 

1. Propriety of a subsequent judg t over a previous equita- 
ble lien for purchase-money.— A judgment creditor, who 
advances his money upon the faith of an unincumbered 
title upon the record, without notice, is entitled to the lien 
acquired thereby, in preference to the secret, unrecorded, 
lien of the vendor, for a part of the purchase-money. 
Hulett vy. Whipple et al. 

2. Such a judgment creditor is to be regarded as a quasi 
purchaser, for a valuable consideration, without notice. Ib. 

3. Waiver of vendor’s equitable lien. — What will amount to 
a waiver by the vendor of his equitable lien upon the prem- 
ises, for the purchase-money, as against the lien of a sub- 
sequent judgment creditor of the purchaser. Ib. 





MANDAMUS. 


1. Where the electors of a town, at a special town meet- 
ing, by resolution, authorized the supervisor, town clerk and 
one of the justices to issue certificates of indebtedness to 
the amount of $300, as bounty, to each volunteer enlisting 
or enlisted into the United States army and credited to 
said town,— Held, that, upon the refusal of such town offi- 
cers to issue to a volunteer, bringing himself within the 
provisions of the resolution, such certificate of indebted- 
ness, a mandamus was the proper remedy. The People ex rel. 
Vanderlinden v. Martin et al. 

2. Held, also, that if the town officers had not met, no 
other demand of performance could be made than a several 
demand ; and if it was necessary for the officers to meet to 
perform their duty, then a demand that they issue a certifi- 
cate was, of itself, a demand that they should meet for that 
purpose. Ib. 

MONEY PAID. 

1. When it may be recovered back. — Money was paid by the 
plaintiff's assignors, to S8., in order that such assignors 
might become members of an association, of which S. was 
president ; but there was no evidence, or finding, that they 
ever did became such members. Subsequently, the associa- 
tion was dissolved. Held, that the money having been paid 
for an object that was never accomplished, and which it 
had become impossible to accomplish, S. or his adminis- 
trator was bound to refund the same. Churchill y. Stone, 
adm’x. 

OPINIONS OF WITNESSES. 

1. As to value of servicez.— The opinion of a witness as tothe 
value of services rendered by the plaintiff to the defendant, 
in procuring the defendant’s paper to be discounted, and 
obtaining loans for him in that way; in indorsing such 
paper, and thus aiding him with his credit, either by way of 
sale or loan of credit; and for time, travel and expenses in 
going to different banks and places to get the defendant’s 
paper discounted and renewed is inadmissible. Perrine v. 
Hotchkiss. 

2. But if time, travel and expenses are expended or in- 
curred by an indorser for his principal, independently of 
the brokage, he may recover therefor upon the general 





promise to pay whatever sum he can prove the services to 
be worth, not to the defendant, in the particular circum. 
stances in which he was placed, but according to the gen- 
eral price and value of such services. This may be proved 
by the opinion of witnesses who are qualified to judge of 
the value of the services. Ib. 

3. Use of credit.— Opinions of witnesses are not competent 
to fix a price for the use of credit where no price was 
agreed upon, for the reason that credit cannot be said to 
have any regular and current market value. Ib. 


PARTITION. 


1. Decree for.— Where a decree in partition required the 
referee to pay and discharge, out of the proceeds of the sale, 
all taxes, charges and assessments which might be a lien on 
the premises; instead of which, as appeared by his report 
of sale, he sold subject to such liens, — held, that the order 
confirming the report was erroneous, and the same was 
reversed, and the sale set aside and vacated, as being con- 
trary to the decree. Hobert et al. v. Hobert et al. 

2. Where advancements have been made by a parent, 
during his life-time, to a portion of his children, in an action 
between his heirs, after his death, for a partition, such ad- 
vancements should be provided for in the decree. It is erro- 
neous to adjudge and decree that each child is entitled to 
an equal share, the same as though no advancements had 
been made. Ib. 

3. If advancements have been made to a portion of the 
children beyond the amount of their respective shares, they 
will have no share or interest in the lands sought to be par- 
titioned; and if the advancements made to such as do in- 
herit are all different in amount, their shares in the premises 
will be in unequal proportions. Ib. 

4. Where the rights and interests of the several parties 
in a partition suit have, by the judgment or decree, been 
adjudged to be altogether different from those to which 
they were entitled by law, it seems, there is no way by which 
the error can be remedied, except by a reversal of the judg- 
ment and the ordering of a new trial. Ib. 


PARTNERSHIP. 


1. Notes made by partners : liability of firm.—On the forma- 
tion of a partnership between S. and I., under the firm 
name of “J. 8.”’ a note was made by S. in his own name, 
which he procured to be discounted by the plaintiff, for the 
purpose of enabling him to pay in his share of the capital. 
S. didnot represent to the plaintiff that it was a firm note; 
and the payees, as officers of the plaintiff's bank, knew, or 
had good reason to believe, that the note was not the note 
of the firm, but was the individual note of 8. Held, that I. 
was not liable as a party to the note in any form; and no 
recovery could be had against him by the plaintiff, as holder 
thereof. The National Bank of Chemung v. Ingraham. 

2. Held, also, that even if the note had been discounted 
after the partnership had commenced business, the legal 
presumption would be that it was the note of the individ- 
ual who signed it, and not the note of the firm. Ib. 

3. That to entitle the holder to recover, in such a case, 
against the partners, it must go further, and prove either 
that the money for which the note was given was borrowed 
on the credit of the partnership, or that it was used, when 
obtained, in the business of the partnership. Ib. 

4. That the burden of proof was upon the plaintiff to 
show that the note was discounted upon the credit of the 
partnership. Ib. 

5. That if the lender did not know of the partnership, or 
if the money was loaned on the individual credit of the 
maker of the note, the fact that the money was applied to 
the business of the firm did not create a liability on the 
part of the firm, or constitute the lender a creditor of the 
firm. Ib. 

PLEADING. 


1. Complaint.—The prayer for relief in a complaint is no 
part of the cause of action, and does not determine the 
character of the action. Graves v. Spier. 

2. The nature of the action, and the cause of action, are 
shown by the facts stated in the complaint. Ib. 
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g. Where the facts stated in a complaint constitute a 
cause of action for the recovery of damages for false and 
fraudulent representations made by the defendant in nego- 
tiating the sale and transfer of a bond and mortgage in 
payment for land purchased, and the prayer for relief is a de- 
mand of judgment for damages in a specified amount, the 
action must be held to be, and treated as, an action at law 
to recover the damages sustained by reason of the fraud. 


Ib. 

4, And this, notwithstanding there is also a prayer for re- 
lief in the alternative, “or that the defendant be adjudged 
to recover the premises,”’ to account for the use, income 
and profits thereof, or for other relief; where no cause of 
action which could entitle the plaintiff to the alternative 
relief is stated in the complaint. Ib. 


PROMISSORY NOTES. 

1. Construction and effect.—A promissory note given for 
apart of the consideration money of premises described in 
an executory agreement for the sale thereof, dated the 
same day, payable on the day of the delivery of the deed, 
and being a part of the same transaction, may be read and 
interpreted with the agreement, as a part of it, or as a 
waiver of its terms to that extent. Divine vy. Divine. 

2. Such a note is a substitute for the payment of the sum 
agreed to be paid at the time fixed for the execution of the 
deed; and, until paid, that part of the agreement is not 
performed. It is a collateral and simple p: omise to pay the 
same money mentioned in the written agreement. Its only 
effect is to postpone the payment of the unpaid part of the 
purchase-money until the day the deed is to be executed. 
Ib. 
3. Consideration.— An agreement between partners for 
the dissolution of the firm, and for a transfer from one 
partner to the other of the assets of the firm, is a good con- 
sideration for a promissory note given by the latter for the 
purchase-money. Springer vy. Dwyer. 

4. Defence to.— The fact that the purchaser of the assets 
was induced to enter into the agreement by false and 
fraudulent representations of the other partner, respecting 
the partnership assets, is no defence to an action upon the 
note by a bona fide holder, so long as the agreement stands, 
and the defendant retains the property transferred, with- 
out offering to re-assign the same, or demanding a return of 
the note. Ib. 

5. Under such circumstances, however, the maker of the 
note may maintain an action against the payee for the 
fraud ; or, in an action upon the note, may set up the fraud 
asacounterclaim. Per Ingraham, P. J. Ib. 

6. Presumption of ownership from possession. — Where the 
endorsee of a note produces it on the trial, it is to be pre- 
sumed he is the holder in good faith, and that he received 
it before maturity. If the defendant alleges the contrary, 
the burden of proof is upon him. A mere denial of owner- 
ship by the plaintiff a few days after the note matures, will 
not conclude him, or rebut the presumption of ownership 
before maturity. Per Barnard, J. Ib. 


STAMPS. 

Assignments introduced in evidence are not void because 
the stamps thereon are not canceled, where there is no 
evidence or room for pretense that they were left uncan- 
celed for the purpose of defrauding the government. 
Graves vy. Spier. 

TRUSTS AND TRUSTEES. 

1. It is an established rule of equity that, where trust and 
confidence are reposed by one party in another, and such 
other accepts the confidence or trust, equity will convert 
him into a trustee whenever it is necessary to protect the 
interest of the party so confiding, and do justice between 
them. Foote vy. Foote. 

2. Implied and resulting trusts are, from their very nature, 
excepted from the provisions of the revised statutes rela- 
tive to uses and trusts. Ib. 

. Their existence, generally speaking, can only be estab- 
lished by parol evidence; and it requires the power of a 
court of equity to compel the performance of such implied 





agreements, and to protect the rights and interests of the 
cestui que trust therein. This power has in no respect been 
abridged or impaired by the revised statutes. Ib. 

4. Where one takes a conveyance of property, intending 
in good faith to hold the same in trust, as the protector of 
the rights of a third person therein, and only for his benefit, 
acourtof equity will not permit persons claiming under the 
grantee to insist that he held the premises absolutely, as 
the true and lawful owner. Ib. 

5. If, in such a case, the grantee attempts to dispossess the 
cestui que trust of the estate he holds nominally for the 
benefit of the latter, a court of equity will restrain him 
upon application, and, upon demand, compel him to convey 
the title to the cestui que trust. Ib. 

6. The section of the statute relative to fraudulent con- 
veyances, which requires that every trust or power’over or 
concerning lands shall be by deed or memorandum in writ- 
ing, has no application to such a case. Ib. 


VENDOR AND PURCHASER. 

1. Change of title— Where one is in possession of property, 
with no other claim of title thereto than a partial or con- 
ditional one, as purchaser under a void contract of sale, 
which each party refuses to perform, except according to 
his own understanding of its terms, the title of the prop- 
erty is not changed, and the vendor is entitled to recover 
such property upon legal demand made. Fullerton v. Dalton. 

2. After demand of such property is made, the purchaser 
is wrongfully in possession, and his use of the property 
afterward is a conversion thereof to his own use. Ib. 

3. False representations: recovering back purchase-money.— 
The defendant, representing to the plaintiff that he had the 
agency for the sale of a sewing machine for a particular 
county, and the right to sell and transfer the same, sold and 
transferred such agency to the plaintiff, who, relying upon 
the truth of such representations, gave his note for the 
price, and subsequently paid the same. In an action by the 
plaintiff to recover back the money so paid, the referee 
found that the defendant had not in fact any agency for 
said county, or right to sell the same, and that his repre- 
sentations were false. Held, that this finding warranted 
the conclusion that the plaintiff was entitled to recover 
back the purchase-money. Baker vy. Spencer. 


WITNESS. : 

1. Competency.—In an action brought against the writer 
of letters by the administrators of the person addressed, 
the defendant is an incompetent witness, under § 399 of the 
Code, to prove that the letters were written, or that they 
were received and retained by the person addressed. Res- 
seguie et al., administrators, vy. Mason. 

2. His testimony is incompetent, as relating both to a 
“transaction ” and a “communication” between the party 
testifying and a deceased person whose claims against such 
party are the subject of the litigation. Ib. 

3. The provisions of § 399 of the Code relate as well to 
written as to verbal communications. Ib. 


> e—__——— 

UNITED STATES SUPREME COURT DECISIONS. 

WASHINGTON, May 3. — The following decisions were 
rendered on Monday : ‘ 


A CASE OF HYPERCRITICISM. 


Forged U. S. notes. —Certificate of division from the cir- 
cuit court of California. The defendant in this case was 
indicted under the act of February, 1862, for passing coun- 
terfeit treasury notes, the indictment charging him with 
passing a “forged United States treasury note,” and the 
argument is that such an offense is impossible. If the note 
is forged it is not a United States note, and if it isa United 
States note it is not forged. The question, therefore, was, 
whether it is possible to form an indictment under the act 
for any other offense than that of altering government 
money, and on this question the court divided, and it was 
certified for decision. The court here regard the construc- 
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tion placed upon the language of the act as hypercriti- 
cism, and say that to sustain such a construction would 
make the statute meaningless, and such a result the court 
will avoid if possible. It is held, that usage will allow the 
ellipsis to be supplied in interpreting the language, and 
that when this is done there is no difficulty, and the statute 
is against the passage of a forged and fraudulent note in 
the similitude of, and purporting to be, a note of the 
United States. United States v. Howell. Opinion by Miller, J. 


ASSIGNEES, RIGHTS OF. 

Property taken pursuant to prior agreement.— Error to 
the circuit court of Kansas. Hunt sued as assignee to re- 
cover of the bank moneys realized from the sale of goods 
of certain bankrupts. The bank pleaded advancements to 
the firm before it became bankrupt, and an agreement made 
at the time that it should take possession of the stock of 
the firm at any time it saw fit. Possession was taken under 
this agreement, but subsequent to the insolvency of the 
firm. The court refused to instruct the jury, that, if they 
found that the transfer was made to the bank in pursuance 
of the original agreement, the transaction was valid, and 
should not be regarded as an attempted evasion of the 
bankrupt act. The verdict was for the assignee, and this 
court sustain the ruling of the court below and affirm the 
judgment. Second National Bank of Leavenworth et al. v. 
Hunt. Opinion by Field, J. 


NAVIGABLE WATERS. 


What constitutes: inland waters.— Appeal from the cir- 
cuit court for the western district of Wisconsin. The 
question in this case was whether the steamer was liable, 
under the acts of 1838 and 1852, for not having procured 
license and inspection while engaged as a carrier on Fox 
river. The decision below was that the information filed 
by the government be dismissed, on the ground that the 
steamer was plying only on the inland waters of the state 
of Wisconsin. That decree was reversed here, the court 
holding that a river is navigable water of the United States 
when it forms by itself,or by its connection with other 
waters, a continued highway, over which commerce is or 
may be carried on with other states or foreign countries, in 
the customary modes in which such commerce is conducted 
by water. Ifa river is not of itself a highway for commerce 
with other states, or does not form such highway by its 
connections with other waters, and is only navigable be- 
tween different places within the state, then it is not a 
navigable water of the United States. The riverin this case 
is held to be of the former class, and hence is navigable 
water of the United States, and the steamer is liable. The 
United States vy. The Steamer Montello. Opinion by Field, J. 


UNDERWRITERS, LIABILITY OF. 


Average contribution. — Error to the circuit court for the 
southern district of New York. In this case the court 
hold, in substance, that where a ship is so cut and injured 
by ice that she is in danger of sinking, and under such cir- 
cumstances is towed into shoal water by order of the mas- 
ter, and thereby is damaged, the stranding having trans- 
ferred the peril from the vessel and cargo to the vessel 
alone, it is a case for general average contribution. It is 
also held, that in such a case general average should not be 
allowed for damage to the cargo done by the water coming 
through the holes cut by the ice. Fowler v. Rathbone et al. 
Opinion by Clifford, J. 


——»-e——___— 


The expenses of the United States courts for the two 
years from March 1, 1867, to March 1, 1869, were $3,437,627.37, 
and for the two years from March 1, 1869, to March 1, 1871, 
$4,708,456.86. 

The United States Supreme Court has decided that the 
stocks of national banks cannot be pledged by the stock- 
holders to the bank issuing them as security for loans or 
discounts, and that a surplus expended by a corporation 
in improvements is gains and profits, under the internal 
revenue law, and is liable to income tax. 





DIGEST OF RECENT ENGLISH DECISIONS. 


CLUB LAW. 

Expulsion of member: bona fide exercise of power to expel: 
jurisdiction.— Where, by the rules of a club, the committee 
is empowered to expel any member whose conduct shall, in 
the opinion of the committee, be injurious to the character 
and interests of the club, and the committee exercise their 
power bona fide, the court will not interfere to re-instate the 
expelled member. The court has no jurisdiction to inter- 
fere in such acase. Richardson-Gardner vy. Fremantle, Rolls, 
241. T. R. 81. 

COLLISION. 


1. Damage: change of course: judgment in the case of the 
Velocity explained.—The Esk was going down the Thames 
while the Niord was coming up. The Esk was coming 
round a point ona port helm. As the vessels approached 
each other, the Niord first ported her helm, and then put it 
hard a-port, till she had paid off about five points. The 
Esk, on seeing this manceuver of the Niord, stopped, and 
reversed her engines, and put her helm hard a-starboard. 
The result was a collision. Held (affirming the judgment 
of the court of admiralty), that the Esk was to blame for 
the colliston; since, dealing with the question as one of 
general navigation, the Esk was in fault, either in not dis- 
covering, from insufficiency of the outlook, the course that 
the Niord was taking, or in failing, from some other cause, 
to port her helm as she ought to have done. The Esk and 
the Niord, Priv. Co., 24 L. T. R. 167. 

2. The decision in the case of The Velocity, 21 L. T. R. (N. 
8.) 686, does not justify one of two vessels (which would go 
clear of each other if each held her own course) in cross- 
ing the course of the other, since such an act would be a 
violation of the “ Regulations for preventing collisions at 
sea.’’ But vessels are generally free to pass from one side of 
the mid-channel to the other. Ib. 


FALSE PRETENSES. 


What amount to: false statement of fact.—The prisoner 
induced the prosecutor to buy a chain by knowingly and 
falsely asserting (inter alia), “It is fifteen carat fine gold, 
and you will see it stamped on every link.” In point of 
fact, it was little more than six carat. Held, that the above 
assertion was sufficient evidence of the false representation 
of a definite matter of fact to support a conviction for false 
pretenses. Reg. v. Ardley, C. Cas., 24 L. T. R. 193. 


FOREIGN JUDGMENT. 

1. Action on foreign judgment.— A suit having been insti- 
tuted in a French court of first instance for a breach of a 
charter-party made in England between the plaintiffs and 
defendants, and containing a clause — “ Penalty for non-per- 
formance of this agreement, estimated amount of freight ” 
— judgment with damages was given for the plaintiffs. The 
defendants appealed to a higher court, which reduced the 
amount of damages to the estimated amount of freight for 
one voyage, treating the above-mentioned clause as preclud- 
ing them from estimating the damages in any other way. An 
action having been brought here on the judgment of the 
French court of appeal, the defendants in their plea set out 
the whole of the proceedings in the foreign courts, and relied 
on their showing, on the face of them, that the judgment 
proceeded on an erroneous view of our law. Held (per 
Blackburn and Mellor, JJ., dissentiente Hannen, J.), that it 
is no defense to an action on a judgment in personam of a 
foreign tribunal having jurisdiction over the parties and 
the cause, that the judgment proceeded on a mistake as to 
the English law, even where the mistake appears on the 
face of the proceedings; and, on that ground, that the 
plaintiffs were entitled to judgment. Godard and ano. v. 
Gray and ano. Q. B., 24 L. T. R. 89. 

2. Per Hannen, J., that the defendants were guilty of 
laches in not giving evidence before the French courts of 
the true construction of the English law, and could not 
afterward impeach the judgment of those courts on account 
of an error fallen into, presumably, in consequence of his 
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own default; and that on that ground the plaintiffs were 
entitled to judgment. Ib. 

3. An action cannot be maintained in an English court on 
a judgment of a foreign court, obtained in default of defend- 
ant’s appearance, where the defendant was not, at the time 
of commencing the suit, resident in or a subject of the 
foreign court, even though he has had notice of the pro- 
ceedings in the foreign court in time to have appeared and 
defended the action there. Semble, that if at the time the 
obligation was contracted the defendant were within the 
foreign country, but left it before the suit was instituted, 
he would be bound by the judgment. Schibsby v. Westerholtz 
and others, Q. B., 24 L. T. R. 98. 


NEGLIGENCE. 

Railway company ; injury to persons using company’s prem- 
ises: mere license: invitation.—The plaintiff had ordered 
some coals to be sent to acertain station on the defendant’s 
railway. It appeared that the ordinary way of unloading 
coals at the station was by “tipping” the contents of the 
trucks through cells or spaces between the rails into the 
consignee’s carts, upon a roadway beneath the siding. It 
was the habitual practice for the consignees or their serv- 
ants to assist in tipping the trucks, and for this purpose 
they were accustomed to go on to a flagged way alongside 
the siding. The plaintiff, upon learning that his coals had 
arrived, went to the station and saw the station-master, 
who told him that all the cells being occupied he could not 
immediately have his coals. He then said that he must 
have some of the coals, and would go and get on the wagon 
and take what he wanted for immediate use. The station- 
master neither gave him permission to do so nor prohibited 
him. He accordingly went on to the flagged way, and was 
stepping down from the wagon, after getting his coals, when 
some of the flags, being in a defective condition, gave way, 
and he was thrown down into the cell, and sustained severe 
injuries, in respect of which he brought his action against 
the company for negligence. Held (per Cockburn, C. J., 
Willes, Mellor, Keating, M. Smith, Lush, Brett, JJ.), affirm- 
ing the decision of the court below (Kelly, C. B., Channell 
and Cleasby, BB., Bramwell, B. dubitante), that a duty arose 
upon the part of the company toward the plaintiff to take 
care that the flagway was in a secure condition, the plaintiff 
being more than a mere licensee, and that the action was 
therefore maintainable. Holmes v. The North-eastern Rail- 
way Company, Ex. Ch., 24 L. T. R. 69. 


PAYMENT. 


1. Payment by stranger without debtor's authority: subse- 
quent ratification: discharge: revocation of authority before 
payment: undoing of transaction: responsibility of original 
debtor. —In an action on an attorney’s bill, to support a plea 
of payment, it was proved that one S., who had originally 
instructed the plaintiff on the defendant’s behalf, and was 
then acting as the defendant's attorney, and was authorized 
by him to settle the plaintiff's claim, had made the payment 
in question to the plaintiff, who at the time believed that 
8. had the defendant’s authority for the payment, but that 
afterward, and before the payment was in fact made, the 
defendant revoked the authority given to S., who, notwith- 
standing such revocation, made the payment under the 
sense of a supposed moral obligation so to do; and that 
subsequently, and before the defendant had assented to or 
ratified such payment, the plaintiff was informed that the 
authority had been revoked before the payment was made, 
and, upon being required by 8. so to do, he repaid the money 
to 8S. under a like sense of moral obligation. A verdict was 
found for the defendant, and upon a rule to enter the ver- 
dict for the plaintiff, on the ground that the defendant had 
not proved his plea of payment, it was held, by the court of 
exchequer (Kelly, C. B., and Martin and Cleasby, BB.), mak- 
ing the rule absolute, that the payment having been made 
after revocation of the defendant’s authority, it was com- 
petent to the plaintiff and 8. to undo it before any ratifica- 
tion or adoption of it by the defendant, and that they did 
in fact undo the same before any such ratification or adop- 








tion, the plaintiff repaying to S. the money which 8. had so 
paid to him. Walter v. James, Ex., 24 L. T. R. 189. 

2. Per Martin, B. When a payment is made, not by way of 
gift for the benefit of the debtor, but by an agent who 
intended to be re-imbursed by the debtor, but who had not 
the debtor’s authority to make it, it is competent to the 
creditor, as the party paying, to rescind the transaction at 
any time before the debtor has affirmed the payment, and 
to repay the money, when the payment of the debt will be 
at an end, and the original debtor will be again respon- 
sible. Ib. 

PRINCIPAL AND AGENT. 

Written contract signed by agent: liability of disclosed prin- 
cipal thereon.— Defendant commissioned C. to buy 100 bales 
of cotton, but particularly directed that his name should 
not be disclosed. C. bought the cotton of plaintiff, who, 
however, before he sold, insisted on having the name of C.’s 
principal, as he was not satisfled with the liability of C. C. 
having told him that the cotton was for defendant, but that 
defendant did not wish his name to transpire in the matter, 
plaintiff sold the cotton and delivered to C. a sold-note, 
addressed to C. personally, and not as agent, and debited C. 
in his books. C. thereupon delivered to defendant a cor- 
responding bought-note, * Bought on your account of plain- 
tiff,’ ete. Defendant accepted and retained the bought-note. 
Before the cotton arrived, cotton fell in the market, and 
defendant settled differences with C. 

When the cotton arrived, it had still further fallen in 
price. Plaintiff thereupon called upon C. to either accept 
the cotton or pay the difference in price, and C. being 
unable to do so, plaintiff brought this action. Held, that, 
notwithstanding the fact that plaintiff had debited C., the 
form of the sold-note delivered by plaintiff to C., and the 
fact that the plaintiff perfectly well knew that C. was only 
an agent, and that defendant was his principal, parol evi- 
dence was admissible in an action by which plaintiff sought 
to make defendant responsible on the contract, for the pur- 
pose of showing that defendant was the real principal; and 
that the form of the contract, coupled with the knowledge 
of the plaintiff as to the defendant being the principal, was 
not conclusive evidence of an election by plaintiff to treat 
C. as the principal, but that it was a question for the jury 
whether, looking at all the circumstances, plaintiff had 
elected to give credit to C., dealing with him and with him 
alone. Calder y. Dobell, C. P., 24 L. T. R. 28. 


STATUTE OF LIMITATIONS. 


1. Detinue founded upon breach of a bailment: cause of 
action. — Notwithstanding the general rule that the statute 
of limitations runs from the time when there has once been 
a cause of action, and subsequent circumstances, which 
would otherwise have constituted a cause of action, are to 
be disregarded ; yet if the defendant has disabled himself 
from performing or absolutely refuses to perform a contract 
or duty before the time for its performance, it is in the 
option of the plaintiff to treat that conduct of the defend- 
ant, or the actual non-performance when the day arrives, as 
the cause of action. Williamsonvy. Verity, C. P., 24 L. T. R. 32. 

2. Although, therefore, where an action of detinue is 
founded on the wrongful conversion of property only, the 
statute of limitations runs from the time at which the prop- 
erty was first wrongfully dealt with; yet if the goods con- 
verted had been delivered for the purpose of bailment, the 
bailor may, at his option, sue in detinue within six years of 
the conversion, or within six years of his first demand for 
the return of his property. Ib. 

3. In the year 1859 the vicar of a parish sold some com- 
munion plate which had been given into his possession for 
safe custody, and under the implied stipulation that it was 
to be forthcoming for the use of the parish when required. 
1n 1870 the church wardens made a demand for this plate 
upon the vicar, and upon non-delivery brought an action of 
detinue against him. Held, that the statute of limitations 
was no bar to the*action. Ib. 

WILL. 


Commencement torn off : revocation: probate. — A will made 
in 1828 was found in 1870, after the testator’s death, with the 
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first seven or eight lines torn off. There was no evidence as 
to the contents of the missing portion. Held, that the tes- 
tator only intended to revoke that part of the will which he 
had torn off, but not the whole will. In the Goods of Wood- 
ward, Prob., 24 L. T. R. 40. 


— ++ -— 
HART V. ERIE RAILWAY COMPANY. 


Court oF APPEALS— MARCH TERM, 1870. 


When the evidence is conflicting or there are questions of 
credibility involved, the case must be very clear indeed 
in favor of the defendant to justify the court in grant- 
ing a nonsuit. 

A has a right, a public Lome hfare ening a amet 

as a it, on approac e crossing, to expec al 
e usual warning b belt. whistle or flagman will be 

} of the approac ofatrain. He is not bound to 
assume that the railroad gy Sey violate the law 
by omitting such precaution perfect right to 
act upon the , yy - er will pe the law, in 


determining the caution which he should 
exercise in Luemiee tue crossing. 


This is an appeal by the plaintiff from a judgment of the 
general term of the supreme court of the eighth district 
denying a new trial. 

J. H. Reynolds, for appellant. 

John Ganson, for respondent. 

Ingalls, J. At the close of the evidence the defendant's 
counsel requested the court to direct a verdict in favor of the 
defendant, upon the ground that there was no proof of negli- 
gence on the part of the defendant, and that the evidence 
showed conclusively negligence on the part of the plain- 
tiff’s intestate. The plaintiff's counsel objected to such 
disposition of the case, claiming that there were disputed 
questions of fact for the jury, and requested the court to 
permit him to go to the jury upon each and every question 
of fact in the case. The court refused to submit the case 
to the jury, and directed a verdict in favor of the defend- 
ant. Tosuch refusal! and such order and disposition of the 
case the plaintiff's counsel excepted. In determining the 
propriety of the decision at the circuit in refusing to sub- 
mit the case to the jury, the plaintiff is entitled to the 
benefit of the case which the evidence on his part had a 
legal tendency to establish, even though the evidence on 
the part of the defendant tended strongly to disprove such 
case. When the evidence is conflicting, or questions of 
credibility are involved, the case must be very clear indeed 
in favor of the defendant to justify the court in taking the 
cause from the jury. In Ernst v. The Hudson River Railroad 
Co., 35 N. ¥.25, Judge Porter remarks: “In determining the 
propriety of a nonsuit, we are legally bound to assume the 
truth of the facts which the testimony of the plaintiff 
legitimately conduced to prove, though their correctness 
be controverted by the defendant's witnessess. It is the 
appropriate province of the jury to deduce inferences of 
fact, and to weigh doubtful or conflicting evidence.” In 
Colegrove v. N. Y. N. H. and H. R. R. Co., 20 N. Y. 494, 
Judge Gray says: “The party nonsuited, or against whom 
a verdict is ordered, is upon appeal entitled to have every 
doubtful fact found in his favor.” See, also, Clark v. N. ¥. 
Central Railroad Co., 3 Transcript Cases, 8. This rule is 
obviously sound; otherwise, trial by jury would be prac- 
tically abolished. So long as the jury system is retained, it 
is the duty of the courts to recognize its existence by sub- 
mitting disputed questions of fact to the jury for their 
determination, and in this respect the law sanctions no 
distinction between actions against individuals or corpora- 

tions. 

Two important questions were involved in the disposition 
of this cause at the circuit, and they are here for our con- 
sideration: First, whether the plaintiff failed to establish a 
case, which, uncontroverted by evidence on the part of the 
defendant, would have justified the jury in pronouncing the 
defendant guilty of negligence, and the deceased free from 
any negligence which contributed to the injury. Second, in 
case the evidence uncontradicted by the defendant would 
have justified such finding in favor of the plaintiff, whether 


preponderated in favor of the defendant, in regard to either 
the defendant’s negligence or that of the deceased, as to 
justify the court in withdrawing the cause from the jury and 
directing a verdict in favor of the defendant. In other 
words, whether the facts were such, that in case a verdict 
had been rendered én favor of the plaintiff, the court would 
have been authorized in setting the same aside as against the 
evidence. The plaintiff, to recover, was compelled to estab- 
lish the negligence of the defendant as the cause of the 
injury, and that the deceased was free from any negligence 
which contributed to the injury. A failure by the plaintiff 
to sustain either of the propositions prevented a recovery 
against the defendant. Was there evidence produced upon 
the trial from which the jury would have been justified in 
finding the defendant guilty of negligence? The plaintiff 
claims that the defendant ran its engine and train of cars to 
and upon the public highway, when the collision occurred, 
with unabated speed, without giving any warning of its 
approach by whistle or bell, and in that consisted the 
defendant’s negligence. I will proceed to examine the evi- 
dence bearing upon that question, first adverting to that 
which was produced by the defendant, although out of the 
order of proof. 

Benjamin Wyant, the engineer upon the train in question, 
testified : “‘ When I got within eighty or one hundred rods of 
the crossing, I saw a man crossing and I whistled to him, and 
could not attract his attention ; he kept looking toward Buffalo ; 
I then tooted to him ; then I kept tooting him till I struck him; 
the fireman was sitting on his seat and ringing his bell; 
we began ringing and whistling at the post; it is eighty or 
a hundred rods from the crossing.”” This witness on cross- 
examination further testified: ‘“‘The team was eighty ora 
hundred rods from me when I first saw him; I could not 
draw his attention with all I could do; when I blew the 
whistle, the man raised up in the wagon, looked toward 
the city, and kept his arms going up and down fast.” 
This witness testifies that the train was running at the 
rate of thirty or thirty-five miles an hour, and other 
evidence shows that the speed was not abated in the least, 
although approaching a crossing in the public highway; 
and as Wyant himself says, in full view of the deceased, 
approaching the crossing with attention wholly unattracted 
by the ringing of the bell and blowing of the whistle. This 
witness does not undertake to account for the conduct of 
the deceased in rising in his wagon and throwing his 
arms. He testifies that he could not attract his attention 
by bell or whistle. 

John Herger, the fireman, testified: “I rang the bell, 
beginning at the ringing post, and ringing it up to the 
crossing; I was on the left hand side in my seat; it is a 
large bell; I did not stop ringing it any of the time till we 
got to the crossing; I heard the whistle blow; I always 
ring it, and never omitted to ring it; it is a law always to ring 
it; remember ringing it because of the accident.” 

John Relph testified: “I was on the Williamsville road 
behind Peter, sixteen rods off; there was not any team 
between my team and Peter’s wagon; when I got a little 
piece on the Williamsville road I saw the train coming, and 
heard the whistle blow; I saw Peter rise up, shake the lines 
and put on his gad; the whistle tooted four or five times before 
it struck him; the train was eighty or a hundred rods off 
when the whistle first blew.’’ On cross-examination he tes- 
tifled: “I did not think he was going on to the track till I 
saw him shake the lines; his horses were not on the track 
when he first shook the lines; he was two rods off from the 
track then.” 

Robert R. Whitney, the express messenger, who was on 
the train, testified: “I heard a whistle before the accident ; 
I was in the baggage car then; I heard the whistle blow, 
and jumped and caught the support-rod running through 
the car: I heard the whistle blow and toot, and then I 
looked out, and it was twelve or fourteen seconds before we 
struck.” This witness on his cross-examination testified : 
“T took accurate note of time; at this time I did not see 
this team till after we struck.” 

George Miller testified: ‘Was in charge of the track in June, 
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out of the door on the track ; I heard the whistle; I stood 
in the car and heard the whistle; I opened the door and 
stood on the platform; I took hold of the rails of the car 
and leaned to look forward, and the whistle was a signal of 
danger. I saw the team and thought he would get by; he 
was hurrying his team; I heard a long whistle and then 
hooting whistles.” 

I think the foregoing are all the witnesses who testify 
that the bell was rung or that the whistle was blown pre- 
yious to the collision. Upon this question the plaintiff 
proved by Burgess Hart that he was at the time of the col- 
lision engaged in drawing sand, and his team was next in 
rear of the deceased an! going in the same direction, and 
was about fifty yards from the crossing when he first knew 
the train was approaching, but did not see the train until 
the locomotive struck the horses of deceased. That Peter's 
team was going on a slow walk, about two miles an hour, 
and were a gentle team and not afraid of the cars. That 
deceased was sitting upon a board placed across the box, 
which was about a foot high. The witness further testified 
as follows: “I heard no bell or whistle sounded before the 
train struck the wagon; after they struck the horses I heard 
the whistle sound.” 

William Ohlman testified that he was, at the time of the 
collision, hoeing corn on the south side of the railroad 
crossing and near the Williamsville road, toward Lancaster ; 
that from where he was working it was an open plain, and 
the view was unobstructed by buildings or any other 
object in the direction from whence the train in question 
approached the crossing; that he saw the train of cars when 
it was within twenty-five or thirty rods of such crossing, and 
going at the rate of thirty-five to forty miles an hour. This 
witness further testified as follows: “I had been at work in 
this lot for two or three days before the collision; could 
generally hear the bell plainly where I stood ; I had heard it 
when it was rung; I saw this train coming some twenty-five 
or thirty rods before it reached the crossing; I did not hear 
any bell or whistle before they struck the wagon. At the 
moment of the collision I heard the whistle; it was some 
forty or fifty rods from where I stood to the crossing; when 
they rung the bell I could hear it plainly.” 

Cantine Ohlman, the wife of the last named witness, was 
working in the fleld with her husband when the collision 
occurred. She testified as follows: “I did not hear any bell 
ring or whistle sound before it struck the wagon; I could 
sometimes easily hear a bell or whistle from where I then 
stood; I had heard, at the same place, when it was rung at 
the cattle-yards, a mile or so beyond the crossing.” 

George Forrester testified: “I saw the train that ran over 
this man; I saw the train about twenty rods before it 
reached the crossing; I was in the house, and my son, see- 
ing the train coming, and the wagon likely to be run over, 
called me out of the house; I was out before it reached the 
road, and when it was twenty rods off from the crossing; I 
did not hear any bell or whistle after I came out until the train 
struck the team, and then I heard the whistle; I have often 
heard them both in front of my house where I was then 
standing; it isaclear, open fleld between them and the cross- 
ing, and they can be easily heard when rung.” 

Stephen Forrester testified : “‘ I saw the train coming about 
twenty rods before it reached the crossing; it was coming 
very fast; I heard no bell or whistle before they reached the 
crossing; I heard the whistle when they struck the wagon ; 
Icould hear the bell and whistle easily at my father’s house.” 
John Forrester testified substantially to the same fact. 

Franciska Merkley testified : “I lived on the Williamsville 
road at the time of the collision; I lived about sixty rods 
from this crossing; I saw this train coming; I was up stairs 
in the chamber of my house; I looked toward the railroad 
crossing; the train was from twenty to thirty rods from 
the crossing when I saw it; I heard no bell or whistle rung or 
sounded ; I can usually hear the bell where I was; there was 
nothing to obstruct the view from my window to the track 
at the crossing, or anywhere before reaching it, within a 
mile or two.” 

Mary Moss testified: “I live on the Williamsville road, 
right at the crossing; I was in the field on the south side of 








the track at the time when the horses were run over; I 
was on the Lancaster side of the Williamsville road; I was 
ten rods from the railroad, but fifty or sixty rods toward 
Lancaster from the crossing ; [heard no bell or whistle ; Iheard 
the whistle just as they struck the wagon ; I saw the horses fly 
up ; the train was running very fast.” 

Michael Smith, a witness produced by the defendant, tes- 
tifled that he was, on the day of the collision, engaged in 
drawing sand, and met the deceased on the Williamsville 
road. He was going south with a team and empty wagon. 
When the witness got about half way to Williams street 
he saw the train strike the wagon. He further testified 
as follows: “I unloaded my gravel eighty rods from the 
Williamsville road; I had not noticed a train was coming, 
when, on looking round, I saw the train strike the team; I 
unloaded my sand and then came back; I looked to the 
man and the team; the train was backed up when I got 
there ; I only know that the wagon belonged to Hart ; [heard 
no bell or whistle.” 

The foregoing is substantially the evidence bearing upon 
the question — whether the bell was rung or whistle blown. 
It will be observed that no witness except Relph and the 
employees of the defendant testify that the bell was rung 
or that the whistle was blown. As to the witness Relph, he 
was controverted by the witness Burgess Hart, who testified 
that Peter did not stand up, that he had no whip, and that 
Relph’s team was not next to Peter’s. 

In regard to the employees of the defendant, it is by no 
means certain that their recollection was more reliable than 
that of the other witnesses, although they did assume to 
speak positively in regard to the ringing of the bell and 
blowing of the whistle. Their interests and feelings in- 
clined them in favor of the defendant’s theory, and may 
have influenced their recollection to such a degree that 
they substituted their conviction of what duty demanded 
for a reliable recollection of what did actually occur. 
We are more inclined to the conclusion that such was 
the case from the testimony of the fireman, Herger, who 
assigned as the first two reasons for remembering that 
the bell was rung: First, that he always rang it and never 
omitted to ring it. Second, that the law required it to be 
rung. There is also something remarkable in the evidence 
of Whitney, the express agent, that he heard the alarm 
sounded, and, without knowing the cause of it, took accurate 
note of the time, and it was from twelve to fourteen seconds 
before the collision. 

The testimony of the plaintiff's witnesses can not be re- 
garded strictly negative, as they were in a situation to hear 
the sound of the bell or whistle, and quite as likely to rec- 
ollect it, with no interest or feeling to affect the accuracy 
or truthfulness of their evidence. They testify that they 
heard the whistle at the time of the collision, and not 
before. Mary Moss was, according to her evidence, about 
ten rods from the track and forty or fifty rods from the 
crossing when the train passed her, and she said she heard 
no bell or whistle until the collision. Certainly this wit- 
ness was situated so as to speak with as much certainty 
as any witness upon the train, and, so far as I can dis- 
cover, was quite as reliable. The same may be said sub- 
stantially in regard to Burgess Hart, who drove the team 
immediately in rear of Peter. I am clearly of opinion that 
the evidence upon this question was not such as to justify 
the court in taking the cause from the jury. We are next 
to inquire whether the evidence clearly established negli- 
gence on the part of Peter, which contributed in any degree 
to produce the injury complained of? If we are correct in 
the conclusion that the evidence was such, in regard to the 
negligence of the servants of the defendant, as presented as 
fair a question for the consideration of the jury, it follows 
that we must assume, in determining whether the deceased 
was guilty of negligence, that the train of cars was running 
at the rate of from thirty to forty miles an hour, for such was 
the estimate of some of the witnesses, toward and upon the 
public thoroughfare in question, without giving the slightest 
warning by bell or whistle of its approach. The deceased 
had aright to expect that such warning would be given, 
and to act accordingly. He was not bound to assume that 
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the defendant might violate the law by omitting such pre- 
caution, so indispensable to the safety of the traveler upon 
the highway and the passenger upon the train. He had a 
perfect right to act upon this assumption in determining 
the degree of caution which he should exercise in approach- 
ing the crossing in question. When a party sees, or is 
warned of, the immediate approach of a train of cars, and 
takes the risk of attempting to cross the track of a railroad 
in the face of danger, such party could not reasonably 
expect such reckless conduct rewarded by an award of 
damages for an injury received under such circumstances. 
The evidence shows no such conduct on the part of the 
deceased. No warning was given of the approach of the 
train, and the same was behind its time, and the deceased 
might reasonably conclude that it had passed. Again, all 
the evidence concurs in showing that the wind was blowing 
from the south unusually strong toward the deceased and 
the advancing train, and that large quantities of dust filled 
the air and obscured the vision. The witness Hart says: 
“It was a very windy day; the wind was blowing very strong 
from the lake toward Lancaster; the dust was flying.” 
William Ohlman testified: “‘The wind was blowing very 
hard that day; I never knew it to blow harder in my life: it 
was blowing toward Lancaster; it was blowing clouds of dust 
over the street; on aclear day you could see up the track, 
toward Lancaster, three or four miles from where I stood; 
on that day you could not see at times by reason of the dust that 
was blowing.” Caroline Ohlman: “The wind was blowing 
very hard, and the dust was blowing very much.” George 
- Forrester: “It was a very windy day, and a man could not 
see on account of the dust.’’ Stephen Forrester: “It was a 
very windy day and the dust was blowing; I did not see the 
wagon until just as it reached the crossing.”” John Forres- 
ter: “It was avery windy day and the dust was blowing 
very hard; I could not see the wagon until it got about on 
the track.” Franciska Merkley: “It was a very windy day 
and the dust was flying very hard; I did not see the horses 
before the collision.” When we reflect that the train of 
cars was proceeding, according to the estimate of some of 
the witnesses, at the rate of a mile in about a minute and a 
half, we can easily understand how Peter’s vision might 
have been obscured by a cloud of dust for a length of time 
sufficient for such train to have proceeded a quarter of a 
mile. In determining whether the failure of the deceased 
to discover the approaching train is attributable to his care- 
lessness, we must take into account all the circumstances 
which surrounded the transaction. 

An act or omission which under one state of facts would 
be clearly negligent, under other circumstances would be 
excusable. Hence no rule of universal application can be 
prescribed, as every case must mainly depend upon its own 
circumstances, and be determined accordingly. It is true, a 
person should use his eyes and ears when approaching a 
place where danger is to be apprehended, but the ears fur- 
nish little protection when the railroad company neglects 
to give the warning which the law requires of the approach 
of its trains, and the eyes are of little service when filled 
with dust, or their vision obscured by an object intervening 
between the person and the train of cars. It is doubtless 
an exercise of prudence, which all persons should observe 
when approaching a railroad crossing, to call into action 
those senses which would be likely to guard against acci- 
dent. But the degree of vigilance tu be observed may rea- 
sonably be graduated by the consideration, whether or not 
the immediate approach of a train of cars is to be appre- 
hended. And a person has a right in estimating the degree 
of danger to rely upon the company’s giving the usual 
warning by bell or whistle of the approach of its train. 
Whether Peter, as he approached the crossing, looked in 
the direction from whence the train of cars in question was 
crossing, is not answered by the evidence, and probably 
could not be by direct evidence, as he alone would be likely 
to know, and death sealed his lips. It is insisted that he 
must have been aware of the approach of the cars, because 
he rose up in the wagon and threw up his arms. This fact 
is contradicted by at least one witness, and hence should 
not be assumed as established. Again, if that fact should 





be assumed, it might well be that he approached the rail- 
road track without receiving any warning that the cars were 
approaching until they were at hand, and the peri! became 
so imminent and appalling that he had no opportunity to 
exercise his judgment, and acted from instinct. Surely, 
even a mistake, under such circumstances, should not be 
tortured into carelessness. There is nothing to show that 
he did not exercise remarkable care in view of all the cir- 
cumstances. The evidence shows that the deceased was 
about 35 years of age, a sober, industrious, careful man, and 
familiar with the management of ateam ; and that the team 
which he drove on that occasion was manageable, and ac- 
customed to the cars. We can hardly assume that a man 
possessing such qualities would rush headlong into danger, 
disregarding those precautions which a man of ordinary 
prudence would exercise under similar circumstances. I 
am convinced that the evidence did not so clearly estabiish 
negligence, on the part of the deceased, as to justify the 
court in refusing to submit that question to the jury. 
While the doctrine of concurring negligence should be rec- 
ognized and fairly expressed by the courts, by requiring per- 
sons traveling upon the public highway, in approaching a 
railroad crossing, to reasonably exercise the senses of see- 
ing and hearing, they should not, in a case where there is a 
failure, on the part of the railroad company, to give the warn- 
ing which the law requires, and where there is no positive 
proof of omission of duty on the part of the person injured, 
indulge inferences unfavorable to such person. In Ernst vy. 
Hudson River Railroad Co., 39 N. Y. 6, Judge Clerke re- 
marks: “ But I repeat, is it reasonable to impute negligence 
to a person who frequently, for years, is accustomed to hear 
signals, if he omits, on one occasion when they are withheld, 
to look up and down the road immediately before crossing? 
At all events there is nothing in the proof to show that the de- 
ceased neglected to look, when his horses, on turning them 
round from the place where they were hitched, faced the 
north, and where he had an unobstructed view of the cross- 
ing, and of the railroad track for thirty rods north of 
it. The fact that the witnesses failed to observe that he 
afterward did not look up or down the track is not, of itself, 
certain proof of the want of ordinary care.”” These remarks 
of the learned judge apply with force to the case at bar. 
In the case last cited, Judge Woodruff says : “The question 
is, where do the proofs clearly establish such negligence, so 
that the court should have granted a nonsuit or given a per- 
emptory instruction to find forthe defendant? Whatever 
I might conclude to be the preponderance of the evidence, 
the case seems to me to be one in which, upon this ques- 
tion, honest, intelligent and impartial men may rationally 
differ. And if the doubt be such that men acting under a 
sense of great responsibility, and with a single purpose to 
arrive at the truth, may reasonably come to opposite conclu- 
sions, then it is proper to submit the question to the jury, and 
anonsuit should not be ordered bythe court. A traveler ap- 
proaching a railroad track is bound to use his eyes and ears, 
so far as there is any opportunity.” In Beissezel v. New 
York Central Railroad Co., 34 N. Y. 633, Judge Porter re- 
marks: “The omission of the customary signals was an 
assurance by the company to the plaintiff that no engine 
was approaching within a quarter of a mile either side of 
the crossing. On this he was entttled to rely, and to the de- 
fendant he owed no duty of further inquiry. He was not 
bound to be on the lookout for danger, when assured by the 
company that the crossing was safe.” In the same case, 
Judge Morgan says, the doctrine which requires a traveler, 
in all cases, to stop and look both ways when approaching a 
railroad track, presupposes that railroad companies are 
guilty of violating their duties to such an extent as to make 
it a matter of course to expect a train to run over the 
streets of a city, under full headway at any time, without 
signals or safeguards. When the vision is obstructed, as in 
the case in bar, the wary traveler generally listens to hear 
the alarm, and if none is given, it is not, or at least ought 
not to be, presumptuous in him to suppose that he can walk 
over the track with safety. He has aright to believe that 
the engineer will not run his engine with such dangerous 
speed without ringing the bell or sounding the whistle. 
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“The want of caution which constitutes negligence must, 
in a given case, depend upon the circumstance under 
which the plaintiff is placed at the time.” Judge Morgan, 
referring to Pennsylvania Railroad y. Ozier, 35 Penn. 60, says: 

“Tt was held that negligence was a relative term when 
applied to a traveler in such a case, and consisted in the 
abuse of that ordinary care which a party ought to Observe 
under the peculiar circumstances in which he is placed; 
and that a different degree of care is required when there is 
reason to apprehend danger from that which is riecessary 
when none is to be expected. It is further held, that a 
defendant cannot impute a want of vigilance to one injured 
by his act or negligence, if that very want of vigilance was 
the consequence of an omission of duty on the part of the 
defendant.” In Owens v. Hudson River R. R. Co., 35 N. Y. 
518, Judge Peckham remarks: “ As a general proposition, 
the public has a right to rely on the performance of its duty 
by a railroad company, and no one can be justly charged 
with negligence as against a wrong doer, either violating or 
omitting its duty for such reliance.”” In the case of Barter 
v-The Troy & Boston R. R. Co., which was recently decided 
by this court and unreported, it afirmatively appeared that 
the plaintiff did not look for the train. Judge Grover, in 
that case, says: “ All that the law requires is a reasonable 
use of the senses.”’ Can it be said in the case at bar, that 
there is conclusive evidence that the deceased did not thus 
use his eyes by looking as far as he could up the track, 
obscured, as it is fair to presume it must have been, by the 
dust which filled the air and obstructed the vision; or, that 
he failed to use his ears because he did not detect the 
approach of a train when no signals were given. Applying 
to the facts of this case the most rigid rule which this court 
has yet declared in regard to the degree of care which the 
traveler is bound to observe in approaching a railroad cross- 
ing, I am convinced that the deceased was not so clearly 
shown to have been guilty of negligence contributing to the 
injury as justified the court in refusing to submit the ques- 
tion to the jury. In determining whether the decision at 
the circuit should be sustained, it is a fair test to inquire, 
whether, in case the cause had been submitted to the jury 
and a verdict rendered in favor of the plaintiff, it should 
have been set aside as against the evidence. If a verdict 
had been rendered in favor of plaintiff, could it be said, in 
the language of Judge Grover in Cothran v. Collins, 29 How. 
lvl, “That the case was so flagrant as to show passion, 
prejudice or inattention to their duty on the part of the 
jury?” I am clearly of opinion that the judgment should 
be reversed and a new trial ordered, with costs to abide the 
event. 

+> —— 


THE BAR ASSOCIATION AND THE AMEND- 
MENTS TO THE CODE. 


Aspecial meeting of the New York bar association was 
held, Thursday evening, May 4, at No. 20 West Twenty- 
seventh street, the Hon. William M. Evarts in the chair. 
The meeting was called by the executive committee for the 
purpose of discussing the bill now before the governor, 
entitled “‘An act to amend the code of civil procedure.” 
The statute, three or four columns in length, was read amid 
frequent sarcastic interruptions by those present. The fol- 
lowing are the most objectionable sections: 

SECTION 1. Section lof the act entitled “ An act to amend 
an act to simplify and abridge the practice, pleadings and 
proceedings of the courts of the state,’’ passed April 12, 
1848, and the acts amendatory thereof and supplementary 
thereto, is hereby amended by striking out the 4th subdi- 
vision of said 11th section. * * + * * * 

§3. Section 33 of said act is hereby amended by adding to 
the first subdivision the words “ except that, in the city and 
county of New York, all actions for the foreclosure of 
mortgages or the partition of real estate shall be brought 
in the supreme court.” 

Mr. Nicoll explained that this section deprived the com- 
mon pleas and superior courts of jurisdiction in actions of 
foreclosure and partition. 





The same section amends the second subdivision of the 
33d section, by providing that the supreme court may remove 
into that court any action or proceeding, in any stage 
thereof, brought in the superior court or the court of com- 
mon pleas, with the like effect as if the action had origin- 
ally been brought in the supreme court —this to extend to 
any motion heretofore made in any such action or proceed- 
ing—and further providing that the supreme court might 
send, on the motion of a party or of its own motion, any 
case to the superior court or court of common pleas. 

§ 5. Amends section 124 of the code, by adding that “ Ac- 
tions brought against a corporation, or any of its officers, 
by astockholder, as such, must be tried in the county where 
the principal office of such corporation is situated.” 

§7. Amends section 135, which relates to arrests, by pro- 
viding that before executing the arrest the sheriff shall 
receive $2.50 for each defendant in the suit. Section 9 
amends section 231 in a similar manner as to attachments. 

§ 10. Amends section 238 of the code, by providing that 
“ sheriff's actions ”’ shall, on request of parties, be prosecuted 
on their giving security for the costs and counsel fees of the 
sheriff, to the extent of $1,000, and, if they desire to appeal, 
an additional $1,000, and takes away the right of parties to 
control such suits themselves. 

§ 14. Gives the sheriff an additional fee of $2.50 for each 
defendant in an execution. 

§ 16. Amends section 327 of the code by authorizing, in all 
cases where it appears to the court that the defeated party 
intends to appeal, the power of appointing a receiver of the 
property in dispute, without security, except the security 
necessary to take the appeal. 

§ 19. Amends section 349 of the code by allowing appeals 
to the general term from discretionary as well as other 
orders of the special term. 

Mr. Nicoll explained that this greatly enlarged the appeals 
to the general term, while the appeals from the general 
term were, by a previous section, as largely diminished. 

§ 21. Amends section 388 of the the code, provides that 
parties may be compelled to give sworn copies of papers 
and documents instead of an inspection of the books and 
papers themselves. 

§ 22. Amends section 391 of the code by providing that 
“no such examination (of a party before trial) shall be 
allowed when it appears probable that it would not be 
allowed on the trial, nor shall such examination be alllowed 
to extend to matters which it appears probable that it would 
not be allowed to extend upon the trial.” 

§ 24. The said act is hereby amended, by adding an addi- 
tional title, to be known as title sixteen, as follows: 

Conferring power upon courts of record, and every judge 
or justice of any such court, to punish for contempts. 

Every court of record and every judge or justice of any 
court of record shall have the like power which courts of 
record or judges or justices thereof possessed at common law 
to punish as for a contempt of court any person or persons 
for any act, matter or thing, for which courts of record or a 
judge or justice thereof could, at common law, punish any 
person or persons as for a contempt of court; and the pro- 
ceedings for contempt shall be had and conducted in such 
manner as the court or judge or justice shall direct, and the 
punishment, which may include fine and imprisonment, or 
both, shall be in the discretion of the court or judge or 
justice before whom the proceeding is had. “ And all laws 
and parts of laws in conflict herewith are hereby, so far as 
courts of record and judges or justices thereof are con- 
cerned, repealed.” 

§ 25. Provides that this act shall apply to actions and pro- 
ceedings now pending, as well as to such as may hereafter 
be brought, and shall take effect immediately. 

Mr. McCarthy asked if it was known whether this had 
received the signature of the governor, and was informed it 
had not. 

Mr. Emott said that the fact that the changes introduced 
by the bill affected the rights of citizens was apparent to 
all. It increased largely the patronage of the judges of the 
supreme court, which was the great curse and evil of the 
present system, and which debauched and demoralized 
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the administration of justice. It vested very large discre- 
tionary powers in the general terms, and stripped the court 
of appeals of its wholesome control over the action of the 
supreme court. Now they felt that if injustice were done 
by the supreme court in that large class of interlocutory 
orders which often substantially disposed of a case, they 
had redress in the court of appeals. This bill swept that 
away. Another feature was the extraordinary power of 
removal of causes from the superior court and the court of 
common pleas. They might be aware that in some sixteen 
suits, involving over $1,000,000, against persons whose names 
were notorious, a judge of the supreme court had attempted 
to exercise this power. He made the order, and made it in 
such a way as to be a stay. On the appeal, Judge Ingraham 
had promptly written a clear and convincing opinion deny- 
ing the power; his associate had waited six months, and 
then merely recorded his dissent. In the second district 
the power had been promptly denied. It was a singular 
fact, that after that reversal there was no attempt to take 
an appeal, and intimations were thrown out that they would 
acquiesce, and the speaker was much surprised to find them 
in that state of mind. The provisions of this act explained 
that course. [Laughter.] Hesupposed their proper course 
to be, by suitable representations, to present to the governor 
the wickedness and folly of this legislature. He moved that 
a committee be appointed to submit to the association res- 
olutions upon which they might act. 

C. M. Smith asked if there was a difference between com- 
mon-law contempts and statutory contempts. 

Judge Emott—The common law would make me liable 
for what I have said to-night. [Laughter.] 

The motion was carried unanimously, and the president 
appointed as such committee ex-Judge Emott, Jas. C. Car- 
ter and E. Curtis, who retired. 

Mr. Robinson read from Blackstone the law of criminal 
contempts as under the common law, and pointed out the 
modifications by the revised statutes restricting both the 
classes of contempts and the character of the punishment. 
By the common law, the punishment both in fine and im- 
prisonment was unlimited, and they were undoubtedly lia- 
able to both for what they had said to-night, without limit. 

Mr. Nicoll read from the notes by the revisers of 1830, 
showing their intention to limit the powers of the courts in 
matters of contempt. The bill had never been printed, and 
no one knew who introduced it. 

W. W. MacFarland asked the president if he knew the 
author of the bill. 

Mr. Evarts —If the father of the bill is known to any one 
present I hope he will state it. It is doubtful if the legis- 
lature knew they had passed it. [Laughter.] The first 
knowledge that came to any member of the bar here was 
from a judge of the court of appeals, who communicated 
it to a lawyer here. He communicated something of it toa 
newspaper, which was the first the bar generally knew of it. 

The committee returned, and offered the following reso- 
lutions: 

Resolved, That the bill passed by both houses of the legis- 
lature, near the close of the last session, for the amend- 
ment of the code of procedure, contemplates changes inthe 
existing laws of a character so extraordinary as to justify 
the most serious apprehensions, not only that the attain- 
ment of justice in private suits between man and man will, 
in a vast number of the most important cases, be practically 
impossible, but that the fundamental liberties of the citi- 
zen are in imminent peril. 

Resolved, That the said bill contains, among other things, 
the following provisions : 

1. A provision requiring all actions in the city and county 
of New York for the foreclosure of mortgages and the par- 
tition of property to be brought in the supreme court, thus 
attempting to deprive the superior court and the court of 
common pleas of their ordinary and useful jurisdiction, 
and swelling the already enormous patronage of the su- 
preme court. 

2. A provision permitting the judges of the supreme court 
in the city a d county of New York to remove into that 
court, upon motion at their discretion, any suit now pend- 





ing in or hereafter to be brought in the superior court of 
the city and county of New York or the court of common 
pleas. 

3. A provision prohibiting any stockholder of a corpora. 
tion who may have been wronged or defrauded by the offi. 
cers of the corporation from seeking his redress in any 
other place than the county where such corporation has its 
principal office ; so that none of the corporations having, or 
which may hereafter have, their principal offices in the city 
of New York, can be prosecuted by their stockholders else- 
where. 

4. Provisions greatly enlarging the privileges of appeal to 
the general term from the decisions of a single judge, and 
greatly restricting the privileges of appeal to the court of 
appeals from the decision of general terms. 

5. A provision depriving parties of the privilege now en- 
joyed of choosing referees by consenting, and vesting the 
appointment of all referees in the discretion of the judges, 

6. A provision utterly taking away the right to have an 
inspection of the books or papers, even of a corporate body, 
under any circumstances. 

7. A provision leaving it to the discretion of judges to de- 
termine what questions may be put to an adverse party on 
an examination before trial. 

8. A provision oppressively increasing the fees of sheriffs 
on executions, attachments and arrests. 

9. A provision hitherto unknown in the administration 
of justice, for the appointment of receivers of the subject- 
matter of a litigation pending an appeal. 

10. A provision restoring the law of criminal contempts, 
as it existed in the most arbitrary days of English history, 
whereby the free and public discussion of the character of 
jadicial proceedings, and the conduct of judicial tribunals, 
and even the publication, without permission, of true and 
impartial reports of judicial proceedings, are made crimi- 
nal misdemeanors, and punishable by fine and imprison- 
ment, without any other limit than the discretion of the 
court or judge, and this without the benefit of trial by jury 
or the privilege of appeal. 

Resolved, That the powers given to the judges of the 
supreme court to interfere with the business and jurisdic- 
tion of the superior court and court of common pleas of 
the city of New York is unnecessary as well as arbitrary, 
and is an unwise and offensive invasion of the rights of two 
courts of equal rank with the supreme court. 

Resolved, That the effect of these provisions will be to 
largely increase the arbitrary power of the judges, affecting 
not only personal rights, but even the liberties of citizens; 
to swell the patronage of the judges of the supreme court; 
to remove all power of control by the court of last resort 
over the ordinary proceedings in actions often of the high- 
est importance, and, in effect, to make the judges of the 
supreme court absolute masters, not only of the rights but 
of the liberties of litigants and their counsel. 

Resolved, That in order that these vast powers may be 
wielded without embarrassment from the wholesome re- 
straints of public opinion, it is boldly proposed that the 
conduct of judicial proceedings shall not be challenged in 
any quarter, public or private, if indeed such proceedings 
are to be allowed to be made public. The press is to be 
shackled and the bar silenced. 

Resolved, That a committee of twelve be appointed by the 
president of the association to wait upon the governor of 
the state, and respectfully request him to withhold from 
the bill the executive sanction. 

Mr. Carter submitted what might be called a minority 
report. It seemed to him the most striking feature and 
obvious purpose of this act was, not to operate elsewhere in 
the state, but in this district. He had thought there ought 
to be a characterization to that effect. He therefore offered 
as a substitute for one of the resolutions a resolution to 
that effect. This resolution giving rise to debate was with- 
drawn. Some other amendments were proposed and em- 
bodied in the resolutions. 

The resolutions were debated at some length, the general 
tone of the discussion being that the resolutions erred 
rather in weakness than in being too strong, the speakers 
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being Van Cott, Van Vorst, Nicoll, Carter, 8. P. Nash, Ed- 
ward Mitchell, Robinson, and A. F. Smith. 

The resolutions were unanimously adopted. The presi- 
dent appointed the following committee of twelve to pre- 
sent the remonstrance to the governor: E. 8. Van Winkle, 
Samuel J. Tilden, Henry Nicoll, James Emott, Joshua W. 
Van Cott, Augustus F, Smith, James C. Carter, Henry E. 
Davies, Henry M. Alexander, C. A. Hand, Theodore W. 
Dwight and Edward Mitchell. 

On motion, the president himself was added to the com- 
mittee. 

It was further resolved to prepare a memorial for the sig- 
natures of the bar at large. 


++ —— 


SALARIES OF STATE OFFICERS NOT LIABLE 
TO BE TAXED AS INCOME. 


UnItED STATES SUPREME CouRT— MARCH, 1871. 


DAY v. BUFFINGTON. 


The salary of a state officer, payable out of the treasury of 
the state, is not taxable as income under the internal 
revenue laws of the United States. 


Mr. Justice Nelson delivered the opinion of the court. 

This is a writ of error in the circuit court of the United 
States for the district of Massachusetts. 

Day, the plaintiff in the court below, and defendant in 
error, brought a suit against Buffington, collector of the in- 
ternal revenue, to recover back sixty-one dollars and fifty- 
one cents, and interest, assessed upon his salary in the years 
1866 and 1867, as judge of the court of probate and insol- 
vency for the county of Barnstable, state of Massachusetts, 
paid under protest. The salary is fixed by law, and payable 
out of the treasury of the state. The case was submitted 
to the court below on an agreed statement of facts, and 
upon which judgment was rendered for the plaintiff. It is 
now here for réxamination. It presents the question 
whether or not it is competent for congress, under the con- 
stitution of the United States, to impose a tax upon the 
salary of a judicial officer of the state? 

In the case of Dobbins v. The Commissioners of Erie County, 
16 Pet. 435, it was decided that it was not competent for the 
legislature of a state to levy a tax upon the salary or emol- 
uments of an officer of the United States. The decision 
was placed mainly upon the ground that the officer was a 
means or instrumentality employed for carrying into effect 
some of the legitimate powers of the government, which 
could not be interfered with by taxation or otherwise by 
the states, and that the salary or compensation for the ser- 
vice of the officer was inseparably connected with the office ; 
that if the officer, as such, was exempt, the salary assigned 
for his support or maintenance while holding the office was 
also, for like reasons, equally exempt. 

The cases of McCulloch v. Maryland, 4 Wh. 316, and Weston 
vy. Charleston, 2 Pet. 449, were referred to as settling the prin- 
ciple that governed the case, namely, “that the state gov- 
ernments cannot lay a tax upon the constitutional means 
employed by the government of the Union to execute its 
constitutional powers.” 

The soundness of this principle is happily illustrated by 
the chief justice in McCulloch v. Maryland, (p. 482): “ If the 
states,” he observes, “‘ may tax one instrument employed by 
the government in the execution of its powers, they may 
tax any and every other instrument. They may tax the 
mail; they may tax the mint; they may tax patent-rights ; 
they may tax judicial process ; they may tax all the means 
employed by the government, to an excess which would 
defeat all the ends of government: This,’’ he observes, 
“was not intended by the American people. They did not 
design to make their government dependent on the states.” 

Again (p. 427); “That the power of taxing it (the bank) by 
the states may be exercised so far as to destroy it is too 
obyious to be denied.”” And in Weston v. The City of Charles- 
ton, he observed (p. 466): “If the right to impose the tax 
exists, it is a right which, in its nature, acknowledges no 
limits. It may be carried to any extent within the jurisdic- 





tion of the state or corporation which imposes it, which 
the will of each state and corporation may prescribe.” 

It is conceded in the case of McCulloch v. Maryland, that the 
power of taxation by the states was not abridged by the 
grant of a similar power to the government of the union; 
that it was retained by the states, and that the power is to 
be concurrently exercised by the two governments; and 
also that there is no express constitutional prohibition upon 
the states against taxing the means or instrumentalities of 
the general government. 

But it was held, and we agree properly held, to be prohib- 
ited by necessary implication; otherwise, the states might 
impose taxation to an extent that would impair, if not 
wholly defeat, the operations of the federal authorities 
when acting in their appropriate sphere. 

These views, we think, abundantly establish the soundness 
of the decision of the case of Dobbins vy. The Commissioners 
of Erie, which determined that the states were prohibited, 
upon a proper construction of the constitution, from taxing 
the salary or emoluments of an officer of the government of 
the United States. And we shall now proceed to show, that, 
upon the same construction of that instrument, and for 
like reasons, that government is prohibited from taxing the 
salary of the judicial officer of a state. 

It is a familiar rule of construction of the constitution of 
the union, that the sovereign powers vested in the state gov- 
ernments by their respective constitutions remain unaltered 
and unimpaired, except so far as they were granted to the 
government of the United States. That the intention of 
the framers of the constitution in this respect might not be 
misunderstood, this rule of interpretation is expressly de- 
clared in the tenth article of the amendments, namely: 
“The powers not delegated to the United States are reserved 
to the states respectively, or to the people.” The govern- 
ment of the United States, therefore, can claim no powers 
which are not granted to it by the constitution, and the 
powers actually granted must be such as are expressly given, 
or given by necessary implication. 

The general government and the states, although both 
exist within the same territorial limits, are separate and dis- 
tinct sovereignties acting separately and independently of 
each other, within their respective spheres. The former in 
its appropriate sphere is supreme; but the states within the 
limits of their powers not granted, or in the language of the 
tenth amendment, “reserved,” are as independent of the 
general government as that government within its sphere is 
independent of the states. 

The relations existing between the two governments are 
well stated by the present chief justice in the case of Lane 
County v. Oregon, 7 Wall. 76: “Both the states and the 
United States,’’ he observed, “existed before the constitu- 
tion. The people, through that instrument, established a 
more perfect union by substituting a national government, 
acting with ample powers directly upon the citizens, instead 
of the confederate government, which acted with powers 
greatly restricted only upon the states. But in many of 
the articles of the constitution, the necessary existence of 
the states, and within their proper spheres the independ- 
ent authority of the states, are distinctly recognized. To 
them nearly the whole charge of interior regulation is com- 
mitted or left; to them, and to the people, all powers, not 
expressly delegated to the national government, are re- 
served.” Upon looking into the constitution, it will be 
found that but a few of the articles in that instrument 
could be carried into practical effect without the existence 
of the states. 

Two of the great departments of the government, the 
executive and legislative, depend upon the exercise of 
the powers, or upon the people, of the states. The consti- 
tution guarantees to the states a republican form of gov- 
ernment, and protects each against invasion or domestic 
violence. Such being the separate and independent condi- 
tion of the states in our complex system as recognized by 
the constitution, and the existence of which is so indis- 
pensable, that, without them, the general government itself 
would disappear from the family of nations, it would seem 
to follow as a reasonable if not a necessary consequence, 
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that the means and instrumentalities employed for carrying 
on the operations of their governments, for preserving 
their existence, and fulfilling the high and responsible 
duties assigned to them in the constitution, should be left 
free and unimpaired, should not be liable to be crippled, 
much less defeated, by the taxing power of another govern- 
ment, which power acknowledges no limits but the will of 
the legislative body imposing the tax. And, more espe- 
cially, those means and instrumentalities which are the 
creation of their sovereign and reserved rights, one of 
which is the establishment of the judicial department, and 
the appointment of officers to administer their laws. With- 
out this power, and the exercise of it, we risk nothing in 
saying that no one of the states, under the form of govern- 
ment guaranteed by the constitution, could long preserve 
its existence. A despotic government might. We have 
said that one of the reserved powers was that to establish a 
judicial department; it would have been more accurate, 
and in accordance with the existing state of things at the 
time, to have said the power to maintain a judicial depart- 
ment. All of the thirteen states were in the possession of 
this power, and had exercised it at the adoption of the con- 
stitution ; and it is not pretended that any grant of it to the 
general government is found in that instrument. It is, 
therefore, one of the sovereign powers vested in the states 
by their constitutions, which remained unaltered and unim- 
paired, and in respect to which the state is as independent 
of the general government as that government is inde- 
pendent of the states. 

The supremacy of the general government, therefore, so 
much relied on in the argument of the counsel for the 
plaintiff in error, in respect to the question before us, can- 
not be maintained. The two governments are upon an 
equality, and the question is, whether the power “to lay and 
collect taxes”’ enables the general government to tax the 
salary of a judicial officer of the state, which officer is a 
means or instrumentality employed to carry into execution 
one of its most important functions—the administration 
of the laws, and which concerns the exercise of a right re- 
served to the states. 

We do not say the mere circumstance of the establishment 
of the judicial department, and the appointment of officers 
to administer the laws, being among the reserved powers of 
the state, disables the general government from levying the 
tax, as that depends upon the express power “to lay and 
collect taxes,’’ but it shows that it is an original inherent 
power never parted with, and, in respect to which, the 
supremacy of that government does not exist, and is of no 
importance in determining the question; and, further, that 
being an original and reserved power, and the judicial offi- 
cers appointed under it being a means or instrumentality 
employed to carry it into effect, the right and necessity of 
its unimpaired exercise, and the exemption of the officer 
from taxation by the general government, stand upon as 
solid aground, and are maintained by principles and reasons 
as cogent, as those which led tothe exemption of the federal 
officer in Dobbins y. The Commissioners of Erie from taxation 
by the state; for, in this respect, that is, in respect to the 
reserved powers, the state is as sovereign and independent 
as the general government. And if the means and instru- 
mentalities employed by that government to carry into 
operation the powers granted to it are, necessarily, and, for 
the sake of self-preservation, exempt from taxation by the 
states, why are not those of the states depending upon 
their reserved powers, for like reasons, equally exempt from 
federal taxation? Their unimpaired existence in the one 
case is as essential as in the other. It is admitted that there 
is no express provision in the constitution that prohibits 
the general government from taxing the means and instru- 
mentalities of the states, nor is there any prohibiting the 
states from taxing the means and instrumentalities of that 
government. In both cases the exemption rests upon 
necessary implication, and is upheld by the great law of 
self-preservation; as any government, whose means em- 
ployed in conducting its operations, if subject to the con- 
trol of another and distinct government, can exist only 
at the mercy of that government. Of what avail are 





these means if another power may tax them at discre. 
tion? 

But we are referred to the Veazie Bank v. Fenno, 8 Wall, 
533, in support of this power of taxation. That case fur. 
nishes a strong illustration of the position taken by the 
chief justice in McOulloch v. Maryland, namely, “that the 
power to tax involves the power to destroy.” 

The power involved was one which had been exercised by 
the states since the foundation of the government, and had 
been, after the lapse of three-quarters of a century, annihi- 
lated from excessive taxation by the general government, 
just as the judicial office in the present case might be, if 
subject at all to taxation by that government. But, not- 
withstanding the sanction of this taxation by a majority of 
the court, it is conceded, in the opinion, that “ the reserved 
rights of the states, such as the right to pass laws ; to give 
effect to laws through executive action; to administer jus- 
tice through the courts, and to employ all necessary agen- 
cies for legitimate purposes of state government, are not 
proper subjects of the taxing power of congress.” This 
concession covers the case before us, and adds the authority 
of this court in support of the doctrine which we have en- 
deavored to maintain. 

The judgment of the court below is affirmed. 


——*oo 


THE UNITED STATES SUPREME COURT. 


A correspondent of the World—a lady we should 
suppose — gives the following description of the 
supreme court at Washington: 


‘ The chamber is situated on the eastern side of the capitol, 
in the north wing of the old portion of the building. In 
form it is semi-circular, and it has a domed ceiling, orna- 
mented by stuccoed mouldings, between which are sky- 
lights. The bench technically, the arm-chairs literally, 
of the judges, are placed on a low platform, having, as a 
background, a row of Ionic columns. Above the chair of 
the chief justice a gilt eagle is perched on a gilded rod. 
The columns support a small gallery. When the senate 
sat here there was a gallery, eight feet wide, running 
around the semi-circular apartment; small accommoda- 
tion, indeed, for the audience likely to assemble on any 
occasion when an important or exciting debate was in prog- 
ress. This last gallery was removed when the senate took 
possession of their new chamber; seats are now provided 
for spectators along the walls of the room outside the rail- 
ing, partitioning off a semi-circular space in the center, 
where seats and tables are furnished for the lawyers privi- 
leged to practice in the supreme court; these sit facing the 
judges’ bench. Attached to the wall are brackets on which 
stand the busts of the four first chief justices —John Jay, 
John Rutledge, Oliver Ellsworth and John Marshall. There 
have been but six chief justices of the United States supreme 
court since its organization, and it is quite natural for a vis- 
itor, knowing this, seeing the four busts so conspicuous in 
the court room, to inquire for the fifth. The reply to sucha 
question is most likely, “*Oh, Judge Taney! his bust is in 
purgatory waiting to be released by act of congress.” His 
bust stands, in fact, on a pedestal within a recess of one of 
the windows in a corridor of the senate wing, doomed for 
an uncertain time there to remain, because, forsooth! the 
worthy senators, some few years back, deemed it unworthy 
to occupy the place for which it was destined, in the com- 
pany of. the marble images of Judge Taney’s predecessors. 
And why? Because, again, the original of the bust had 
given, in his official capacity, a decision obnoxious to a 
party craving power. 

The hour of meeting is 11 A. M., and the court is very 
punctual. As the hands of the clock mark the hour, the 
marshal enters by a side door leading directly to the judges’ 
seats and announces “the honorable, the chief justice and 
associate justices of the supreme court of the United 
States.” All present rise to receive the dignified gentlemen, 
who pass to their chairs and remain standing until all of 
their number have assembled; then the judges bow to the 
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lawyers and the lawyers to the judges, and all take their 
seats. Hereupon the crier opens the court after this man- 
ner: “O, yea, O, yea, O, yea. All persons having business 
before the honorable, the supreme court of the United 
States are admonished to draw near and give their attend- 
ance, as the court is now sitting. God save the United 
States and this honorable court.” The chief justice, or, in 
his absence, the acting chief justice (who is the senior 
among the associate justices), immediately after the open- 
ing ceremony, nods to the lawyer whose case is fixed for 
the current day, and he, rising and advancing to the front, 
begins his argument. The chairs of the judges are ranged 
with reference to the date of appointment of the occupants 
of each. On either side the chief justice sit the senior 
judges, and the latest appointments sit at either end of the 
bench. The same order is observed in every other arrange-} 
ment connected with the justices ; in the robing room their 
gowns, or when these are in use their coats and hats, hang 
in the same order, and below stairs in the consultation 
room in which the judges meet on Saturdays to confer 
about cases which have been presented, the chairs are 
arranged around the long table in like manner, the chief 
justice presiding at the head of the table. Both the robing 
room and consultation room are pleasant to visit. A beau- 
tiful view is commanded from the windows of each, of the 
city, river and Virginia Heights. In the former the judges, 
as is indicated by the name, put off the civic garb of frock 
coat and assume the supreme cloak of black silk gown. 
These gowns resemble much those worn or wont to be worn 
in the pulpit by clergymen of the Episcopal church. They 
are made in some instances of black silk, in others of Turk 
satin; that of Chief Justice Chase, which no one can fail to 
regret seeing, hangs upon its hook with no prospect of being 
worn soon again by its owner, is of heavy Biarritz silk. 
These gowns, if of good material, last for six or eight years. 
The gown worn by Judge McLean still hangs upon its hook 
as when it was placed there after he last used it. Inthe 
consultation room there is a small collection of law books ; 
the law library chiefly used by the supreme judges and the 
lawyers practicing in the court is across the hall. It is wor- 
thy of mention that the old man who has charge of this 
room, a negro, has for almost half a century held this place, 
and takes an honest pride in the discharge of the duties 
pertaining to it. ‘Uncle Henry,’ though approaching 
eighty years of age, is more active than many young men, 
is at his post daily by 7.30 A. M., and never leaves until after 
the court adjourns at 3 Pp. M., or later, as the case may be. 
The office of clerk of the supreme court is a remunerative 
one. There is no regular salary, but fees and perquisites 
make it worth about $20,000 per annum. The associate jus- 
tices receive a salary (as recently increased) of $8,000 per 
annum. Of the lawyers who practice in this court, none of 
any prominence makes less, by his profession, than $15,000 
perannum. It is only necessary to state these facts; the 
deductions arising from their comparison are obvious. 


——_ oe 


CURIOSITIES OF AMERICAN LEGAL PRAC- 
TICE. 


The proceedings of American courts of justice have much 
of the interest which belongs to a foreign country, while 
they are as easily intelligible as if they took place in Eng- 
land. It is curious and instructive to observe how the law 
and practice of these courts, derived originally from our 
own, have been modified by natural character or habit, or 
by contact with systems of jurisprudence from which our 
English system has remained unfortunately isolated. The 
law of American courts has been in general improved by 
this contact, but their practice has, in some respects, dete- 
tiorated. We spoke lately of the extraordinary protraction 
of criminal proceedings in the state of New York by suc- 
cessive appeals. A man having been tried by jury and 
found guilty of murder, his case was heard and re-heard by 
judges, who had before them a printed report of the evi- 
dence given before the jury, but not, as we understand, the 
witnesses themselves. The privy council in England hear 





Indian appeals on printed reports of the evidence of wit- 
nesses in India, and very unsatisfactory such a method of 
proceeding is, but nobody would dream of applying it to a 
criminal case in which the witnesses were resident in Eng- 
land. If the verdict of a full jury is not conclusive as toa 
prisoner’s guilt, it might be placed, in the discretion of a 
court, to order him to be tried again by another jury; but, 
except on questions of law, no other sort of appeal would 
be deemed in England satisfactory. This, however, is rather 
agrave discussion, and we will turn from it to the consid- 
eration of some amusing features of American courts, 
which exemplify diversities, not of legal systems, but of 
human character. 

The love of startling effect and of tall talk is much stronger 
among American advocates and judges than with our own, 
and this propensity is encouraged by the frequent alterna- 
tions of the same practitioner between bench and bar. We 
are all familiar with one example of American forensic ora- 
tory. “If, gentlemen, the defendant’s pigs are to be per- 
mitted to roam at large over the plaintiff's farm, then, gen- 
tlemen — aye, then, indeed, have our ancestors fought and 
bled and died in vain.”” That this example is not a violent 
caricature of the prevailing style is shown by a charge of an 
American judge which we find reported in a recent number 
of the New York Herald. The ingenious gentlemen who 
furnish reports to that journal from courts and congress 
have a fine sense of the ludicrous, and a great capacity for 
making the best of a good story. Nothing could be more 
artistic than the last touch which one of them put to his 
description of the triumphal arrival of the released Fenians 
at New York. After drawing a glowing and harrowing pic- 
ture of the sufferings of these Fenians in British dungeons, 
and remarking that they looked uncommonly and surpris- 
ingly well under the circumstances, he proceeds to say, that 
the severity of the incarceration to which they had been 
subjected was strongly shown by the fact that they were 
able to endure, with equanimity, the tortures of a New 
York reception. 

But the report to which we are now referring gives the 
very words spoken by a judge, without any attempt at em- 
bellishment by the reporter beyond a large type heading, 
which states that Judge Bedford, in his charge to the grand 
jury at the court of general sessions for New York, had 
opened a campaign against the legal “shysters.”” In Eng- 
land, although we have not the term “shyster,’”’ we have 
the animal thereby designated, and he is said to be particu- 
larly rife at the Old Bailey. A shysteris a tout, and touting 
may be practiced either by a barrister or by his clerk, or by 
his past or future clients. It is said that a barrister at the 
Old Bailey once made such an eloquent defense, that, 
although his client was convicted and sentenced to a long 
term of imprisonment, the client’s gratitude caused him to 
tout so effectually for this barrister among gentlemen in 
difficulties that the other barristers were obliged to memo- 
rialize the home secretary to let him out of prison, as they 
found that if he remained there the barrister for whom he 
touted would get all the business of the court. In general, 
however, touting can only be practiced in England with 
very great caution, but in New York the “dishonest and 
unprincipled members of the bar,’”’ otherwise called shys- 
ter, are, as Judge Bedford says, “a growing evil.” It is not 
the custom in England for the bar to be present while the 
judge is charging the grand jury, and therefore if any 
English judge ever compared an English bar to a garden of 
the fairest flowers, where all are beautiful, but some (mean- 
ing of course the queen’s counsel and sergeants), are more 
beautiful than others, the bar would only receive this 
charming and poetic compliment through the medium of 
next day’s newspapers. But in New York both the compli- 
ment and the “scathing rebuke” of Judge Bedford were, 
or might be, heard by all practitioners in his court, and we 
may conceive that he actually contemplated from his desk 
several rows of learned heads, when the said that “he 
looked upon the legal profession as upon a spendid garden 
filled with the choicest flowers.”” We cannot help fancying 
that the judge must have had Catullus in his mind, 

“Ut flos in septis secretus nascitur hortis.” 
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So grows a barrister into fame and profit by years of unre- 
garded toil in his lonely chamber, overlooking the temple 
gardens, and then he is transplanted in full and glorious 
bloom to court, where some flowers are even more beauti- 
ful than others, and are placed on that account in the first 
row. But if this fair flower should be dishonored, then, as 
Catullus says again: 
“ Nulli illum pueri nulle optavere puellz ;" 
or, in other words, the disgraced counsel is cut both in 
court and society. The flower hangs his head and droops; 
the sun’s light cheers him not, and the rain does not refresh 
him. Having grown to his full height, he fades and falls 
away. To the brightness of the morning star succeeds a 
dull twilight which shall deepen into dreary night. The 
barrister who has ruined his professional prospects by indis- 
creet toiling can apply to himself the lines of an imitator 
of Catullus: 
“ Tam a garment worn, a vessel cracked ; 
3 sve untied, a lily trod upon ; 
fipaiere t flower cropt by another's hand; 
r sullied, and iny odor changed.” 

But our feelings have carried us a little beyond Judge 
Bedford. The comparison of a disreputable barrister to a 
trodden lily, however beautiful and appropriate, is not his, 
but ours. The judge compares him to “a rank unwhole- 
some weed” which one sometimes finds “in the midst of 
beauty and cultivation;” or, in other words, among the 
members of an eloquent and learned bar. “As it is the 
duty of the faithful gardener to uproot the weeds, so that 
the flowers may longer retain their life and loveliness, and 
be not contaminated or withered by the blighting influence 
of the noxious poison,” so it is the duty, in England, of 
benchers to disbar a touter. They may learn their own 
duty while observing that their gardeners do theirs. The 
honorable practitioner is not to be annoyed by the presence 
ofatout. The life and loveliness of a leading counsel must 
not be blighted by the influence of an Old Bailey trickster. 
Virtue and innocence ought not to be exposed unneces- 
sarily to temptation. The flower has grown and flourished 
in a garden of which the fences ought to be, as far as possi- 
ble, maintained. But in New York the shysters venture 
upon proceedings from which the English tout would 
shrink. He makes his way into prisons, and informs 
the prisoners committed for trial that he has great influ- 
ence, and in some cases “ he goes so far as to say that he 
controls, aye, even owns, the court and district attorney.” 
The indignation of Judge Bedford fails to supply language 
adequate to denounce the iniquity of the shyster who has 
dared to whisper that he, the shyster, pulls the string by 
which Judge Bedford moves when he dispenses criminal 
justice in the court of general sessions of New York. The 
judge proceeds, when he has partly recovered his equa- 
nimity, to declare his opinion, that, if there could be three 
or four convictions of these shysters, and the convicts 
could be sent to the state prison for the full term fixed by 
law, there to reflect in their lonely cells upon their many 
acts perpetrated, under the garb of professional honor, 
upon the friendless and overcredulous, then the profession 
of the law, being stripped of those perjured wretches, and 
being in the hands only of high-toned, honorable men, 
would indeed fulfill its noble mission, meting out justice to 
all, injustice to none. 

It appears that allegations of courts and public officers 
being under undue influence are common in America. 
Thus, in the reports of the next day to that on which Judge 
Bedford delivered his vigorous charge against shysters, we 
read that Judge Curtis, in a civil court, was greatly incensed 
at an imputation on his integrity, which appears entirely 


unfounded. The case was an ordinary one of assault and bat- | 


— and }oounsel for the defendant had made the usual and 

request that the witnesses might be ordered out 
ot court during thetrial. Hereupon counsel for the plaintiff 
rose excitedly, and said that there was too much political in- 
fluence at work on that court, and hereupon Judge Curtis 
said that counsel would have to substantiate his charge 
or make it at his peril. Counsel being thus challenged, 
proceeded to state, that, on a previous day, when the case 








then pending was expected to come on, an ancembiyman 
entered the court, and wrote upon aslip of paper: “ Dear 
Judge,—The defendant is a friend of mine; do what you 
can for him.”” The assemblyman who showed to counsel on 
the wrong side this letter, which after all he did not send 
to the judge, must be a very clumsy wire-puller. But, per. 
haps, other practitioners of the same art are more clever, 
The scene ended by the judge writing a letter to the assem. 
blyman, and reading it aloud in court before he sent it. 

We knew that in the United States a barrister was also an 
attorney, but we did not, until lately, know that he was alsy 
an attorney's clerk. It is rather surprising to hear Judge 
Bedford discoursing so eloquently upon the nobility and 
dignity of the bar when it shall be purged of shysters, and 
almost on the same day to learn that the wife’s counsel, ina 
divorce suit, had served process on the husband, and offered 
himself as a witness to prove the identity of the husband 
with a man who was known to be cohabiting with a woman 
other than the wife. The counsel stated that he called on 
the defendant and found him in bed. He took with him 
the wife's sister to identify the defendant, and a policeman 
“to prevent any little unpleasantness." The counsel, sup- 
ported by the policeman, ventured to take a moral tone, by 
asking the defendant whether he was not ashamed to be 
living with a woman not his wife, to which the defendant 
answered, “None of your business.”” The counsel then 
served the defendant with an order of court for alimony. 
Having thus given evidence “on the stand,” the counsel 
resumed his place at the bar, and proceeded to pour forth 
such a flood of eloquence that the judge, as the only means 
of stopping him, ordered the court to adjourn, and what 
— of the case we do not know. We end as we began, 

y remarking that where American legal practice has de- 
parted from the English model we do not, in general, find 
that it has improved. As a barrister may possibly become 
a judge, we do not think that he ought to be a process 
server. — Saturday Review. 


Oe 


THE LEGAL TENDER ACT. 


On the Ist inst., in the United States supreme court, 
Mr. Justice Clifford read a brief paper in the legal ten- 
der cases of Knox v. Lee, and Parker vy. Davis, as fol- 
lows: 


In these two cases two questions were heretofore directed 
to be argued, namely: First. Is the act of congress known 
as the legal tender act constitutional as to contracts made 
before its passage? Second. Is it valid as applicable to trans- 
actions since its passage? These questions have been con- 
sidered by the court, and both have been decided in the 
affirmative. The decree of the supreme judicial court of 
Massachusetts in the case of Parker vy. Davis is therefore 
affirmed, and the judgment of the circuit court of the 
United States of the western district of Texas is also 
affirmed. The chief justice, with associate justices Nelson, 
Clifford and Field, dissent from the majority of the court 
upon both propositions and the result, holding that the act 
of congress, so far as applicable to contracts made before 
the passage, is repugnant to the constitution and void, and 
also that it is repugnant to the constitution and void, so far 
as applicable to contracts made since its passage. The 
opinion of the court and the reasons for dissent will be 
read before the close of the adjourned term. 


GOLD CONTRACTS. 


In Dunning vy. Sears et al., two cases from the supreme 
court of Michigan, the contracts were for the delivery of a 
specified weight of gold, solvable as coined money. The 
court below held that they were discharged by the payment 
of treasury notes, equivalent in market value to the value 
of coined money of the stipulated weight of pure gold. 
This court reverse that judgment, holding that it should 
have been entered for coined dollars and parts of dollars, 
in accordance with the decision in Bronson v. Rhoades and 
Butler v. Horwitz, 7 Wall. 229 and 258. Opinion by Strong, J. 
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NEW RULES OF THE UNITED STATES SUPREME 
COURT. 


The following are new rules adopted by the court: 


1. Only two counsel shall be permitted to argue for each 
party, plaintiff and defendant, in a cause. 

2. Two hours on each side shall be allowed in the argument 
of acause, and no more, without special leave of the court 
granted before the argument begins. But the time thus 
allowed may be apportioned among counsel on the same 
side as they choose; provided, always, a fair opening of the 
case shall be made by the party having the opening and 
closing argument. 

3. Counsel will not be heard unless a printed brief or 
abstract of the case be first filed, together with the points 
made and the authorities cited in support of them, arranged 
under the respective points. 

4. The brief filed on behalf of a plaintiff in error, or an 
appellant, shall also contain a statement of the errors relied 
upon, and, in case of an appeal an abstract of the pleadings 
and proofs, exhibiting clearly and succinctly the issues pre- 
sented. 

5. Each error shall be separately alleged and particularly 
specified ; otherwise it will be disregarded. 

6. When the error alleged is to the charge of the court, the 
part of the charge referred to shall be quoted totidem vertis 
in the specification. 

7. When the error alleged is to the admission or rejection 
of evidence, the specification shall quote the full substance 


of the evidence offered, or a copy of the offer as stated in, 


the bill of exceptions, Any assignment of error not in 
accordance with these rules will be disregarded. 

8. Counsel will be confined to a discussion of the errors 
stated, but the court may, at its discretion, notice any other 
errors appearing in the record. 

9. The same shall be signed by an attorney or counselor of 
this court. 

10. If one of the parties omits to file such a statement he 
cannot be heard, and the case will be heard ex parte upon 
the argument of the party by whom the statement is filed. 

ll. Twenty printed copies of the abstract, points and 
authorities required by this rule shall be filed with the clerk 
by the plaintiff in error or appellant six days, and by the 
defendant in error or appellee three days, before the case is 
called for argum ‘nt. 

12. When no counsel appears for one of the parties, and 
no printed brief or argument is filed, only one counsel will 
be heard for the adverse party; but if a printed brief or 
argument is filed, the adverse party will be entitled to be 
heard by two counsel. 

Ordered, That the second section of the 23d rule be 
amended so as to read as follows: “In all cases where a 
writ of error shall delay the proceedings on a judgment of 
the inferior court, and shall appear to have been sued out 
merely for delay, damages at the rate of ten per cent, in addi- 
tion to interest, shall be awarded upon the amount of the 
judgment.” 

es Se 


GENERAL TERMS OF SUPREME COURT. 


The general term judges of the several departments 
of the state have designated the following times and 
places for holding general terms : 


FIRST JUDICIAL DEPARTMENT. 


The justices of the general term of the supreme court, in 
the first department, do hereby designate the times and 
places for holding the general terms of the said court in the 
first department, as follows, viz. : 

On the first Monday of January, April, June and Novem- 
ber, in the years 1871 and 1872, at the court-house in the city 
of New York. Dated New York, May 4, 1871. 

D. P. INGRAHAM, P. J., 
ALBERT CARDOZO, 
GEORGE G. BARNARD. 





SECOND JUDICIAL DEPARTMENT. 


In pursuance of the provisions of chapter 766 of the laws 
of 1871, we, the justices of the supreme court who have been 
assigned to hold general terms in the second judicial de- 
partment, do hereby designate the times and places for 
holding the general terms in said department for the years 
1871 and 1872, as follows: 


2d Monday in June, 1871, at Poughkeepsie. 

2d Monday in September, 1871, at Brooklyn. 

2d Monday in December, 1871, at Brooklyn. 

2d Monday in February, 1872, at Brooklyn. 

2d Monday in May, 1872, at Poughkeepsie. 

2d Monday in September, 1872, at Brooklyn. 

2d Monday in December, 1872, at Brooklyn. 

Dated April 29, 1871. 

J. F. BARNARD, 
J. W. GILBERT, 
A. B. TAPPEN. 


THIRD JUDICIAL DEPARTMENT. 


In pursuance of an act of the legislature of the state of 
New York, chapter 766, passed April 27, 1871, the under- 
signed, justices assigned to hold the general terms in and 
for the third judicial department of said state, do hereby 
appoint the following general terms to be held within the 
said department during the years 1871 and 1872. 

At the capitol, in the city of Albany, on the first Tuesday 
of June, 187f. 

At the court-house, in the city of Binghamton, on the first 
Tuesday of September, 1871. 

At the court-house, in the city of Schenectady, on the 
second Tuesday of November, 1871. 

At the capitol, in the city of Albany, on the first Tuesday 
of January and March, and the second Tuesday of Novem- 
ber, 1872. 

At the court-house, in the city of Elmira, on the first 
Tuesday of May, 1872. 

At the court-house, in the city of Schenectady, on the 
first Tuesday of June, 1872. 

At the court-house, in the city of Binghamton, on the 
first Tuesday of September, 1872. 

Dated May 1, 1871. 

THEODORE MILLER, P. J., 
PLATT POTTER, 
JOHN M. PARKER, § Justices. 


FOURTH JUDICIAL DEPARTMENT. 


The undersigned, justices of the supreme court assigned 
to hold the general terms of said court in the fourth judi- 
cial department, do hereby designate the following times 
and places for holding the general terms of said court in 
said departmert, for two years from the first day of January, 
A. D. 1871, viz. : 

At Buffalo, on the first Tuesdays of January and June. 

At Rochester, on the first Tuesday of March and the sec- 
ond Tuesday of September. 

At Syracuse, on the third Tuesday of November. 

At Oswego, on the first Tuesday of May. 

Dated the 3d day of May, 1871. 

J. MULLIN, 
T. A. JOHNSON, 
Jno. L. TALCOTT. 
STATE OF NEW YORK, Les 
Office of the Secretary of State, 5 “"* 

I have compared the preceding copies of designations of 
times and places for holding the general terms of the su- 
preme court in the several judicial departments in this 
state, with the original designations filed in this office, 
under chapter 766, laws of 1871, and do hereby certify the 
same to be a correct trar script therefrom and of the whole 
of said designations. 

Witness my hand and official seal, at the city of Albany, 

{u. 8.] this tenth day of May, 1871. 
HOMER A. NELSON, 
Secretary of State. 
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TABULAR STATEMENT, 1871. 
1st Monday in June, first department, New York. 
1st Tuesday in June, third department, Albany. 
1st Tuesday in June, fourth department, Buffalo. 
2d Monday in June, second department, Poughkeepsie. 
1st Tuesday in September, third department, Binghamton. 
2d Monday in September, second department, Brooklyn. 
2d Tuesday in September, fourth department, Rochester. 
1st Monday in November, first department, New York. 
2d Tuesday in November, third department, Schenectady. 
3d Tuesday in November, fourth department, Syracuse. 
2d Monday in December, second department, Brooklyn. 


+ 
eo 


BOOK NOTICES. 


Bench and Bar. Callaghan & Cockcroft, Chicago. 

With the April number this quarterly entered upon a new 
series, much increased in size and much improved in the 
variety and character of its contents. Prof. Washburn leads 
off with an able article on “Taxation to build Railroads.” 
The other articles are “The Rights of Riparian Proprie- 
tors,” being a decision of the supreme court of Indiana; 
“The Validity of State Trade Marks ;” “ Circumstantial Evi- 
dence " — a United States supreme court decision ;” Digests, 
Book Notices, etc. 





The United States Jurist grows better as it grows older. 
The numbers for April and May were excellent. 


Hubbell’s Legal Directory for Lawyers and Business Men. J. 
H. Hubbell & Co.: New York, 1871. 


This directory purports to contain the names of one or 


more of the leading and most reliable attorneys in nearly 
three thousand cities and towns in the United States; also, 
a synopsis of the collection laws of each state, with rules 
and instructions for taking depositions, the execution and 
acknowledgement of deeds, wills, etc., and times for hold- 
ing courts throughout the United States and territories for 
the year 1871. The synopses of the collection laws have 
been prepared by prominent lawyers in each state, whose 
names have been placed at the head of their respective 
compilations as a guarantee of correctness. The work 
seems to have been very carefully and accurately prepared, 
and will be found of great use in every office. 

A Manual of Equity Jurisprudence, specially designed for 
the use of Law Schools and of the Practicing Lawyer, 
comprising the Fundamental Principles and the Points 
of Equity usually occurring in General Practice. By 
Josiah W. Smith, RK. C., L. Q. C., ete. First American 
from the Ninth London Edition. Washington: W. H. 
& O. H. Morrison, 1871. 

This little work of about 500 pages, 12mo., is founded on 
the copious and elaborate works of Story and Spence, and so 
great has been its popularity in England that at least nine 
editions of it have been issued. For the student desiring 
to get an outline of the subject of equity jurisprudence 
before sitting down to a perusal of the larger works, there 
is no better book than this. Pithy and vigorous in style, 
concise in statement, and practical in material, it is alto- 
gether worthy of the praise bestowed upon it by an emi- 
nent English legal writer, who pronounced it “the most 
masterly outline of the subject ever written."" The present 
edition appears to be merely a reprint of the last English 
edition, without American notes. 


A Treatise on the Principles of Pleading in Civil Actions, com- 
rising a summary view of the whole Proceedings in a 
Bait at Law. By Henry John Stephen, Sergeant-at-Law. 
From the Second London Edition, with a Preface, an 
Introduction, a Dissertation on Parties to Actions and 
Notes. By Samuel Tyler, LL.D., Professor in the Law 
Department of Columbian College, Washington, D. C., 
etc. Washington, D. C.: W. H. & O. H. Morrison, 1871. 


“To those students,” says Chancellor Kent, “who would 
wish to study the subject thoroughly, I would recommend 
* Stephen’s Treatise on the Principles of Pleading’ as being 
the best book that ever was written in explanation of the 





science.” Samuel Warren, in his “Introduction to the 
Study of the Law,” speaks of the work as follows: “The 
first book, then, which the student should sit down to ing 
pleader’s chamber is Sergeant Stephen's ‘ Elementary Treg. 
tise on Pleading,’ a work distinguished equally by its accy. 
racy, perspicuity and comprehensiveness — its elegance of 
language and felicity of illustration.” That these encom). 
ums are deserved, no one will doubt who gives the treatise 
a careful reading. It is divided into two parts; the first (of 
about one hundred and fifty pages) containing “ a summary 
and connected account of the whole proceedings in ap 
action from its commencement to its termination ;” the 
second (constituting the bulk of the volume), “the objects 
of the system of pleading, and distribution of the rules of 
pleading in reference to those objects.” 

The careful study of this work is no less necessary to the 
successful pleader under the code than to the pleader 
under the old common-law forms. The code simplifies and 
strips off technicalities, but it does not change the primary 
principles of pleading. The production of an issue, mate- 
rial, single and certain, devoid of obscurity, prolixity, 
confusion and delay, is the object of pleading under every 
system, and the rules by which this object is attained are 
always essentially the same. The lawyer who has never 
studied the science of pleading will seldom be able to state 
his case in a clear, connected and logical manner, and no- 
where can he study it to better advantage than in the work 
before us. 

The editor has added to this edition “an introduction, 
discussing the relative characteristics of the Roman civil 
law and the common law of England, and pointing out the 
difference in their respective procedures,” which is an ably 
written essay, but not particularly german to the subject 
of the book. He has also added a dissertation on parties to 
actions, which, while of little value to the practitioner, will 
be found useful by the student. 


A Medico-Legal Treatise on Malpractice and Medical Evidence, 
comprising the Elements of Medical Jurisprudence. 
John J. Elwell, M.D., Member of the Cleveland Bar, ete. 
Third Edition. New York, 1871: Baker, Voorhis & Co. 

A work on medical jurisprudence is usually pleasant 
reading, especially if written by a physician, and the vol- 
ume before us is no exception to the rule. Somehow or 
other, medical writings, even when abounding in technicali- 
ties, have a vivacity of style that the productions of lawyers 
uniformly lack. Doubtless the diverse nature of the sub- 
ject-matter, concerning which legal and medical authors 
respectively treat, may have something to do with this 
result, but the peculiar training each profession receives 
has far more. The one is accustomed to follow a beaten 
track, the other to dissent from his predecessors. Thus the 
legal style is precise and barren, the medical, exuberant and 
free. So it happens, that when a doctor writes a law book 
he carries into it the spirit of his calling, and makes it, 
instead of a dry and tedious digest of principles, a racy and 
entertaining essay. 

Other reasons, also, exist why these medico-legal books 
are entertaining. They have to do with the learning lying 
upon the boundary line between the two professions, within 
the scope of whose educational systems is contained almost 
all that is valuable in human knowledge. Dealing with the 
application to individuals, the one of consequences spring- 
ing from human volition, the other of effects resulting from 
physical necessity, the sciences of law and medicine divide 
between themselves the cultivation of the material and of 
the moral. The dividing line is, indeed, sharp and well 
defined. But learning, like political power, is ever overstep- 
ping the prescribed limits and seeking something beyond; 
though, unlike that power, it always benefits the region it 
invades. So it happens, that where a department of knowl- 
edge is explored and investigated by the followers of sci- 
ence coming from two or more directions, it is most fully 
and thoroughly explored. Hence medical jurisprudence is 
better known, and, in consequence, possesses more interest 
to almost every one, than any subject peculiar to either of 
the professions to which it has become common. 
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Then, too, it has concern, more or less, with those events 
in the history of society that stand out prominently before 
the public. A murder trial in the courts interests every- 
body, while a cause involving the mere pecuniary interests 
of no matter how many is earnestly watched by those only 
who are directly or indirectly affected. And a physician 
may pass his own professional career, be it ever so busy and 
profitable, unnoticed by the great world outside, unless, by 
reason of some case of poisoning or insanity wherein his 
testimony is needed, he is brought in contact with the tri- 
bunals of the law. 

Thus the culture of two great professions and the interest 
of the public have combined to render the subject enter- 
taining. 

The work before us is from the pen of a gentleman familiar 
with both medicine and law. His book, however, is evi- 
dently designed for the physician rather than the lawyer, 
otherwise we should question the propriety of uniting the 
subjects of malpractice and medical jurisprudence. In 
regard to malpractice in medicine, the same rules govern 
as do in what might be called malpractice in law, or in any 
other calling involving skill. The physician is held to a 
strict accountability in the performance of the duties of the 
business he holds himself forth to the world as competent 
toperform. So is the lawyer and so is the carpenter. The 
same rule governs all, and it is no more connected with 
medical jurisprudence than it would be with mechanical or 
theological jurisprudence. But our author has seen fit to 
include it as a separate topic in his own work, and we can- 
not object. 

The subject of malpractice occupies about two-fifths of 
the volume. The remainder is devoted to medical evidence, 
and is the more valuable part of the book. It is not, indeed, 
so exhaustive or comprehensive as some other treatises 
already well known, but contains much that has escaped its 
more voluminous predecessors. 

The chapters on insanity are, perhaps, the best in the 
book, and would be useful reading for juries about to deter- 
mine murder cases, and their perusal would do no harm to 
those connected with our criminal courts in a higher 
capacity. 

The portions of the volume devoted to medical jurispru- 
dence, strictly, is so well written, that, separated from the 
indifferent matter with which they are surrounded, they 
would form a work valuable and interesting to the members 
of two great professions, and we hope that the author may, 
at some future time, furnish a more elaborate treatise upon 
this important subject. 

The book is published by Baker, Voorhis & Co., and we 
were about to say that is was well gotten up, but it is not. 
We find, however, that the work was done in Ohio, and 
under the direction of the author. No New York establish- 
ment would be guilty of such inferior book-making. 

—e>o — 
NEW YORK STATUTES AT LARGE. 
CHAP. 259. 
An Act in relation to acrobatic exhibitions. 
Passep April 3, 1871; three-fifths being present. 

The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

SecTION 1. It shall not be lawful for the proprietor, lessee 
or occupant of any hall, assembly room, or other place where 
acrobatic exhibitions are had, to suffer or permit any acro- 
bat, rope-walker or other performer, to perform on any 
trapez, tight-rope, wire, pole or other acrobatic contrivance, 
without net-work or other sufficient means of protection 
from danger by falling or other accident. 

§2. Each and every proprietor, lessee or occupant of such 
hall, assembly room or other place where acrobatic exhibi- 
tions are had, and every other person violating any of the 
provisions of this act, shall be deemed guilty of a misde- 
meanor, and shall on conviction pay a fine of two hundred 
and fifty dollars for the first offense, and two hundred and 
fifty dollars for each subsequent offense, and, in addition, 





imprisonment for not less than three months, nor exceed- 
ing one year; and in addition shall be held liable for all 
injuries occurring to any acrobat or other performer as 
aforesaid, resulting from any violation of this act. 

§3. Policemen, constables, marshals, sheriffs and their 
deputies, superintendents of public buildings, and inspect- 
ors of buildings, learning or knowing of any such violations 
shall immediately arrest, or cause to be arrested, all persons 
so violating the provisions of this act. 

84. This act shall take effect immediately. 


CHAP. 481. 

AN Act to amend an act passed May second, eighteen 
hundred and sixty-four, and entitled ‘“‘An act to 
amend an act entitled ‘An act to authorize the 
formation of corporations for manufacturing, min- 
ing, mechanical or chemical purposes,’ ’’ passed Feb- 
ruary seventeenth, eighteen hundred and forty- 
eight. 

PassepD April 13, 1871. 

The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

SECTION 1. The second section of the act entitled “An act 
to amend an act entitled ‘An act to authorize the formation 
of corporations for manufacturing, mining, mechanical or 
chemical purposes,’ passed February seventeenth, eighteen 
hundred and forty-eight,” passed May second, eighteen 
hundred and sixty-four, is hereby amended so as to read as 
to read as follows: 

§2. Any corporation formed under the said act, passed 
February seventeenth, eighteen hundred and forty-eight, 
or of the acts amending or extending the said act, may 
secure the payment of any debt heretofore contracted or 
which may be contracted by it, in the business for which it 
was incorporated, by mortgaging all or any part of the real 
or personal estate of such corporation ; and every mortgage 
so made shall be as valid to all intents and purposes as if 
executed by an individual owning such real or personal 
estate, provided, that the written assent of the stockholders 
owning at least two-thirds of the capital stock of such cor- 
poration shall first be filed in the office of the clerk of the 
county where the mortgaged property is situated. 

§ 2. This act shall take effect immediately. 

(See 6 Stat. at Large, 299; 3 id. 738.) 


CHAP. 535. 

An Act to extend the operation and effect of the act 
passed February seventeenth, one thousand eight 
hundred and forty-eight, entitled ‘‘ An act to author- 
ize the formation of corporations for manufacturing, 
mining, mechanical or chemical purposes.” 

PASSED April 15, 1871. 


The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

Real estate corporations. —SrcT1Ion 1. Any three or more 
persons may organize themselves into a corporation in the 
manner specified and required in and by the act entitled 
“An act to authorize the formation of corporations for 
manufacturing, mining, mechanical or chemical purposes,” 
passed February seventeenth, eighteen hundred and forty- 
eight, for the purpose of purchasing, acquiring and improy- 
ing real estate for residences and homesteads, and apportion- 
ing and distributing the same among the stockholders and 
members of such corporation. The corporation so formed 
shall be subject to all the provisions and obligations of the 
act aforesaid, and the acts amendatory thereof, and it shall 
have power to take and hold, by purchase, contract or lease, 
and convey such real estate as shall be necessary to carry out 
the objects of said corporation, and it may distribute and 
apportion the same among its members and stockholders in 
such manner as shall be determined by its by-laws, provided, 
however, that it shall not be lawful for said corporation to 
hold at any one time real estate the market value of which 
shall exceed the sum of five hundred thousand dollars, 

$2. This act shall take effect immediately. 

(See Stat. at Large, 733.) 
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CHAP. 657. 

Aw Act to amend the act passed February seventeenth, 
eighteen hundred and forty-eight, entitled ‘‘ An act 
to authorize the formation of corporations for manu- 
facturing, mining, mechanical or chemical purposes.” 

Passed April 20, 1871; three-fifths being present. 

The People of the State of New York, represented in Senate 
and Assembly, do enact as follows : 

SecrTion 1. The first section of the “ Act to authorize the 
formation of corporations for manufacturing, mining, 
mechanical or vhemical purposes,” passed February seven- 
teenth, eighteen hundred and forty-eight, as said section 
was amended by chapter seven hundred and ninety-nine of 
the laws of eighteen hundred and sixty-six, is hereby 
further amended by substituting for the words “or the 
business of building and keeping a hotel,”’ the words fol- 
lowing, viz.: “or the business of erecting buildings for 
hotel purposes or keeping a hotel; or either or both of 
such purposes.” The provisions of this section shall apply 
to all corporations formed for either of the above purposes 
since the first day of January, eighteen hundred and sixty- 
nine. 

§ 2. Said section one of the said act, passed February sev- 
enteenth, eighteen hundred and forty-eight, as amended by 
section one of chapter two hundred and sixty-two of the 
laws of eighteen hundred and fifty-seven, is hereby amended 
by inserting after the words “or the business of printing 
and publishing books, pamphlets and newspapers,” in the 
first section of the last-mentioned act, the words, “or the 
business of preserving and dealing in meats.” 

§3. Section twelve of the said act, passed February sev- 
enteenth, eighteen hundred and forty-eight, is hereby 
amended by adding thereto the following: “*but whenever 
under this section a judgment shall be recovered against a 
trustee severally, all the trustees of the company shall con- 
tribute a ratable share of the amount paid by such trustee 
on such judgment, and such trustee shall have a right of 
action against his co-trustees, jointly or severally, to recover 
from them their proportion of the amount so paid on such 
judgment.” (21 N. Y. 262, 451; 29 Barb. 196; 1 Robt. 391; 35 
N. Y. 412.) 

§ 4. This act shall take effect immediately. 
Large, 733.) 


(See 3 Stat. at 


CHAP. 635. 

Aw Act to amend article four of title four of chapter 
eleven of part first of the Revised Statutes, “ Of 
division and other fences.” 

Passep April 20, 1871; three-fifths being present. 

The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

SECTION 1. Section thirty, article four, title four, chapter 
eleven, part first of the revised statutes, is hereby amended 
so as to read as follows: 

Division fence to be maintained between adjoining lands. 
§ 30. Where two or more persons shall have lands adjoining, 
each of them shall make and maintain a just and equal pro- 
portion of the division fence between them in all cases 
where each of such adjoining lands shall be cleared or 
improved; and where such adjoining lands shall border 
upon any of the navigable lakes, streams or rivers within 
this state, it shall be, and it is hereby made, the duty of the 
owners thereof to maintain such division fence down to 
the line of low-water mark in such lakes, streams and 
rivers. (1 R. 8. 326. See 17 Wend. 320; Laws 1866, ch. 540.) 

§ 2. Section thirty-one of said article is hereby amended 
so as to read as follows: 

When lands shall have been open.— § 31. Where two or more 
persons shall have lands adjoining, and not within the pro- 
visions of section thirty, as hereby amended, each of them 
shall make and maintain a just and equal proportion of the 
division fence between them, except the owner or owners 
of either of the adjoining lands shall choose to let such 
lands lie open. If he shall afterward inclose it, he shall 
refund to the owner of the adjoining land a just proportion 
of the value, at that time, of any division fence that shall 
have been made and maintained by such adjoining owner, 
or he shall build his proportion of such division fence. 





§ 3. Section thirty-two of said article is hereby amended 
so as to read as follows: 

When value of division fence to be refunded: new apportion. 
ment, how made : value, how determined.—§ 32. Where a person 
shall have cleared or improved lands lying open, he shall 
refund to the owner of adjoining land, which is also cleared 
or improved, a just proportion of the value, at the time this 
act shall take effect, of any division fence that shall haye 
been made and maintained by such adjoining owner be. 
tween such cleared or improved lands, or he shall build his 
proportion of such division fence. Whenever a subdivision 
or new apportionment of any division fence shall become 
necessary by reason of the transfer of the title of either of 
the adjoining owners to the whole or any portion of the 
adjoining lands, by conveyance, devise or descent, such sub- 
division or new apportionment shall thereupon be made by 
the adjoining owners affected thereby; and either adjoin- 
ing owner shall refund to the other a just proportion of the 
value, at the time of such transfer of title, of any division 
fence that shall theretofore have been made and maintained 
by such other adjoining owner, or the person from whom he 
derived his title, or he shall build his proportion of such 
division fence. The value of any fence, and the proportion 
thereof to be paid by any person, and the proportion to be 
built by him, shall be determined by any two of the fence 
viewers of the town. (44 Barb. 134, Laws 1866, ch. 540; ll 
Barb 409, 25 N. Y. 232. 

§ 4. Section thirty-nine of said article is hereby amended 
so as to read as follows: 

When fence may be removed. —§ 39. If any person who shall 
have made his proportion of a division fence shall be 
disposed to remove his fence, and suffer his lands to lie 
open, he may do so, provided such lands are not cleared or 
improved, at any time between the first day of Novemberin 
any one year and the first day of April following, but at no 
other time, giving ten days’ notice to the owner or occu- 
pant of the adjoining land of his intention to apply to the 
fence viewers of the town for permission to remove his 
fence; and if, at the time specified in such notice, any two 
of such fence viewers, to be selected as aforesaid, shall 
determine that such fence may, with propriety, be removed, 


he re. remove the same. (44 Barb. 164; 3 Wend. 142.) 

§ 5. This act shall take effect immediately. 
CHAP. 766. 

An Act to allow the justices of the supreme court, 
assigned to hold the general terms thereof in the sev- 
eral judicial departments of this state, to fix the times 
and places of holding the same. 

PASSED April 27, 1871; three-fifths being present. 

The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

SEecTIoN 1. Within twenty days after the passage of this 
act, the several justices of the supreme court, who have 
been assigned to hold the general terms thereof in the sey- 
eral judicial departments of this state, shall, by appoint- 
ment in writing, designate the times and places for holding 
the general terms of said court within their respective judi- 
cial departments, for two years from January first, eighteen 
hundred and seventy-one; provided, that at least one term 
in each year shall be designated to be held in each of the 
judicial districts composing the several judicial depart- 
ments of this state; but, in appointing such general terms, 
one term shall be held in Elmira, one in Oswego, and one in 
Binghamton. 

$2. Such appointment in writing shall be signed by the 
justices so designating them, or by a majority of them, and 
filed in the office of the secretary of state, he shall imme- 
diately cause such appointments to be published in the state 
paper for one month. 

§3. On or before the first day of December, in the year 
eighteen hundred and seventy-two, and thereafter every 
two years, the justices aforesaid shall make like appoint- 
ments for the holding of the general terms of the supreme 
court within their respective departments, which appoint- 
ments shall also, on or before the fifteenth of December in 
such year, be filed in the office of the secretary of state, and 
immediately thereafter be, by him, published in the state 
paper for one month. 

§4. When the time now appointed for the holding of any 
general term shall come within twenty days after the pas- 
sage of this act, the same shall be held pursuant to such 
appointment, but after that time no general term shall be 
held, except in pursuance of an appointment as in this act 
specified. 

85. All acts and parts of acts inconsistent with the pro- 
visions of this act are hereby repealed. 

§ 6. This act shall take effect immediately. 
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LORD CHIEF JUSTICE HOLT. 


John Holt was born in 1642, the son of Sir Thomas 
Holt, Knight of Oxfordshire, a bencher of Gray’s Inn, 
and afterward sergeant at law. The future chief justice 
was sent at the early age of sixteen to Oriel College, 
Oxford; but instead of attending to his studies he 
indulged in every sort of dissipation, and he showed 
so little nicety in the choice of his associates as to 
give plausibility to the well-known anecdote, that, 
forty years afterward, he recognized one of his former 
companions in a culprit under trial before him as a 
judge. He began asking the man what had become of 
such an one, etc., naming two or three in succession. 
“Ah, my lord, they are all hanged but myself and 
vour lordship.” It will be remembered that men of 
far higher rank than Holt were then in the habit of 
carousing with fellows like Blood, and Buckingham’s 
famous toast at his club of Pendables (as he called 
them) was not altogether an unmeaning jest: ‘“ May 
all of us that are not hanged in the interval meet 
together here on the first Monday of next month.” 

Another of Holt’s youthful frolics led to more im- 
portant consequences. During one of his rambles he 
found himself at a small inn, without money. The 
daughter of the landlady was suffering from an ague 
fit, which had baffled the doctors; hearing which, Holt 
proposed to cure her by a talisman, and, scribbling a 
few Greek words on a piece of parchment, desired it 
to be tied around the arm of the patient. Either faith 
or accident effected a cure, and the grateful landlady 
of course declined payment of her bill. Forty years 
afterward a poor old woman was tried before him for 
witchcraft—the overt act being the possession of a 
spell. The chief justice desired that the implement of 
mischief might be handed to him, and discovered, 
enveloped in bandages, the identical piece of parch- 
ment he had given to the landlady. The mystery was 
forthwith expounded to the jury: it agreed with the 
story previously told by the prisoner; the prisoner was 
instantly acquitted, her guest’s long standing debt dis- 
charged with interest, and, it is added, this incident 
came so opportunely to the discomfiture of ignorance 
and bigotry as to put a final end to prosecutions for 
witchcraft in that part of the country. 

To avoid the necessity of recurring to the topic, we 
may add that the general discredit into which prosecu- 
tions for witchcraft soon afterward fell is, ina great 
measure, attributable to Holt’s uniform mode of deal- 
ing with them. Of eleven poor creatures tried before 
him for this supposed crime, not one was convicted; 
and on one occasion he aided in turning the tables on 
afellow named Hathaway, who had prosecuted an old 
woman for bewitching him. This so-called victim, 
among his pretended sufferings, attributed his dislike 
of food to the evil eye, and alleged that he had fasted 
afortnight. One of his witnesses, a Dr. Hamilton, was 
asked by the chief-justice if he thought it possible for 
aman to fast a fortnight? A hesitating or evasive 
answer was returned. ‘Can all the devils in hell, sir, 
help him to fast so long?” ‘Truly, my lord, I think 
not.’’ 

This was in 1704. Mr. Hathaway was convicted, and 
stood in the pillory; but twelve years later one Mrs. 





Hicks and her daughter (nine years of age!) were 
hanged for selling their souls to the devil and raising a 
storm, by putting on their stockings inside out, and 
making a lather of soap! 

Holt was called to the bar in 1663, but did not emerge 
from obscurity for thirteen or fourteen years. From 
about 1676, however, till his elevation to the bench, he 
was employed in almost every cause of importance. 
He was not famous for eloquence, and one distinguished 
litigant, Lord Macclesfield, against whom he was ree 
tained, thus characterized his speech: ‘‘ Mr. Holt useth 
a multitude of words, but comes not to the merits of 
the cause, but touches it as an ass mumbles thistles.”’ 
It is difficult at all times to satisfy the taste of an ad- 
verse party, and this criticism was probably unjust; 
for Holt’s style, judging from the recorded specimens, 
was sufficiently concise and to the point. He sat for 
Beeratslon in the revolution parliament, and was a 
member of the committee appointed to confer with 
the lords; but his legislatorial career was suddenly 
cut short in a manner to do him the highest honor. 

The administration of justice under the two last of 
the Stuarts is the most disgraceful chapter of the Eng- 
lish history; but it is unjust to throw the blame on the 
lawyers as a body; for, so long as the judges were liable . 
to be displaced at the pleasure of the crown, the mat- 
ter of charge simply amounts to this: that a limited 
number of unprincipled men, able and willing to do 
the work of the prevailing faction, might be selected 
from the ranks of a large profession. William refused 
for some years to part with the power so fearfully 
abused by his predecessors; but his mode of filling up 
the vacated seats on the bench was such as to make his 
new subjects little anxious to wrestitfromhim. Each 
privy councilor was directed to bring a list of those he 
considered best qualified, and twelve new judges were 
chosen upon due examination and comparison of the 
several lists. ‘‘The first of these,’’ says Burnet, ‘‘ was 
Sir John Holt, made lord chief justice of England, then 
a young man for so high a post (he was forty-seven), 
who maintained it all his time with great reputation 
for capacity, integrity, courage and great dispatch, so 
that, since the Lord Chief Justice Hale’s time, that 
bench has not been so well filled as it was by him.”’ 

To illustrate the altered spirit in which justice was 
administered in that class of cases which best test the 
temper and impartiality of a judge, Mr. Welsby has 
given an abridged account of the trial of Alderman 
Cornish in 1683, and Sir Richard Graham (made Lord 
Preston by James the Second), in 1790. The conclud- 
ing expressions that fell from the prisoners are enough. 

More than once the unfortunate alderman, borne 
down by Jones and Levins, cried: ‘‘ Pray, my lords, be 
not offended; my life will do you no good.’”’ And when 
brought up to receive sentence, he thus vainly entreats 
their intercession with the king for mercy: ‘‘I hope, 
when you come to reflect upon what hath been said to- 

«day, that, perhaps, you will be of another mind, and 
have more charity than you had upon my trial.”” He 
was executed four days afterward. 

Firmness and mildness were so happily blended in 
Holt’s demeanor on such occasions, that the yery pris-_ 
oners bowed with scarcely a murmur before the maj- 
esty of justice. ‘‘ Interrupt me as much as you please,”’ 
was his reply to one of Lord Preston’s apologies for 
frequently interrupting him during the summing up. 
“Tf Ido not observe right, I assure you I will do you 
no wrong willingly.’”’ ‘No, my lord,’ said the pris- 
oner, “I see it well enough that your lordship would 
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not.” Ashton, who was tried next, was reminded by 
the chief justice of an important part of the accusa- 
tion. “It seems material, and I would not have it for- 
got, if you can answer it.”” Ashton replied: “ I hum- 
bly thank your lordship; and whatsoever my fate is, I 
cannot but own I have had a fair trial for my life; and 
I thank your lordship for putting me in mind.” 

At a period when the rules of practice were exceed- 
ingly loose, particularly as regards the admissibility of 
hearsay evidence, and the weight te be given to the 
evidence of accomplices, and when the judges occasion- 
ally took upon themselves to interrogate the prisoner 
much in the fashion of the modern French judges, far 
more depended on the administration than on the 
strict letter of the law; and perhaps we should not go 
too far in saying that Holt’s appointment originated, 
as his twenty years’ continuance on the bench went 
far to confirm, the forbearing, humane and considerate 
tone which has ever since characterized the proceed- 
ings of political prosecutions in this country. Such 
trials as those of Horne Tooke and Hone cannot fairly 
be regarded as contravening the principle; for, in each 
of these, the accused party came prepared to show his 
contempt for the law, and eager to engage in personal 
conflict with the judge. 

Holt also led the way in a direction in which he has 
been nobly followed by some of the subsequent chief- 
justices of England. He confronted, by turns, both 
lords and commons, and sturdily maintained that no 
two, much less any one, of the three estates of parlia- 
ment could make law, or pass resolutions having the 
force of law. It was in connection with the Banbury 
peerage case that the house of peers came into a col- 
lision with the court of the king’s bench. The claim- 
ant being indicted as a commoner pleaded his peerage. 
The attorney-general alleged, by way of replication, 
a resolution of the lerds against the claim, and the 
court gave judgment against the replication, on the 
ground that such a resolution could not be regarded as 
the judgment of acourt. Holt being summoned before 
a committee of the lords, and required to account for 
his judgment, replied: “I acknowledge the thing. 
There was such a plea and such a replication. I gave 
my judgment according to my conscience. We are 
trusted with the law; we are to be protected and not 
arraigned, and are not to give reasons for our judg- 
ment; and, therefore, I desire to be excused from 
giving any.”” When summoned before the house itself, 
he refused in pretty nearly the same terms, adding, ‘I 
never heard of any such thing demanded of any judge 
as to give his reasons for his judgment.”’ There was 
some talk of committing him to the Tower, but it 
all ended in talk, and very small talk too. 

In his well-known conflict with the house of com- 
mons, he maintained the same principles; but we are 
afraid we must surrender as apocryphal the familiar 
anecdote in which the speaker is represented as carry- 
ing a message from the house to the chief justice and 
receiving the following reply: ‘‘Go back to your chair, 
Mr. Speaker, within five minutes, or you may depend 
upon it I will send you to Newgate! You speak of 
your authority, but I tell you that I sit here as an 
interpreter of the laws and a distributer of justice, 
and, were the whole house of commons in your belly, 
I would not stir one foot.” 

The authority of Holt’s judgments in civil cases 
stands very high, and Mr. Welsby says he may be said 
to have sat by the cradle of our commercial law; but 
his opposition to the negotiability of promissory notes 





shows that he had little of the spirit of an innovator, 
even when the innovation was sanctioned by the grow- 
ing wants and increasing relations of social life. “I am 
of opinion,” he said, in his blunt, downright manner, 
“and always was, notwithstanding the noise and cry 


that it is the use of Lombard street, as if the contrary © 


opinion would blow up Lombard street, that the accept- 
ance of such a note is not actual payment.” 

An amusing specimen of his humor is given by Mr, 
Welsby. One of the leaders of a fanatical sect called 
the French Prophets, having been committed for sedi- 
tious language, another of the fraternity, named Lacy, 
called on the chief justice, and desired the servant to 
say that he must see him, for he came from the Lord 
God. On being admitted, he said, “I come from the 
Lord who has sent me to thee, and would have thee 
grant a nolle prosequi for John Atkins, his servant, 
whom thou has sent to prison.” ‘Thou art a false 
prophet and a lying knave,” said the chief justice, 
“for, if the Lord had sent thee, it would have been to 
the attorney-general, for He knows it is not in my 
power to grant a nolle prosequi; but I can grant a war- 
rant to commit thee to bear him company,”’ which he 
did forthwith. 

—_———_¢9—__—. 


STUDIES IN LEGAL BIOGRAPHY. 


LAW AND RELIGION, 


Our profession are popularly considered irreligious, 
and the great lawyers of England, it is to be feared, so 
far as externals are concerned, have afforded too much 
reason for this judgment. Jay tells a story of Sir 
Richard Birnie, a police magistrate, who, wishing to 
make an example of a notorious offender, sentenced 
him in this manner: ‘“‘ You shall have three months’ 
solitary confinement, and have no other book to read 
but the Bible; and if that is not punishment, I do not 
know what is.’’ There has been from the earliest 
times a strife between the clergy and the lawyers, and 
the religious portrait of the latter as drawn by the 
former has not been complimentary. The clergy have 
had a monopoly of this portrait painting, but if “lions 
were painters,” and the lawyers could have their turn 
at painting their old-time antagonists, perhaps our 
reputation might be improved. We have always been 
wickedly triumphant in the knowledge that the denun- 
ciation, ‘‘ Woe unto you, lawyers!’’ which is vulgarly 
supposed to mean just what it says, really means, when 
critically translated and understood, ‘‘ Woe unto you, 
clergymen!’’ Our belief is that lawyers are inwardly 
as religious as any other class of men, and no more so, 
but outwardly we confess they have always been apt 
to be careless. We can easily believe another of Jay's 
stories about a dissenting barrister, who, receiving a 
government appointment, and finding it accordingly 
necessary that he should receive the sacrament, 
attended the parish church for that purpose. The ser- 
vice being over, he took it for granted that the sacra- 
ment came next, and, remaining, listened to what 
he thought was the sacrament. After the conclusion 
he followed the clergyman into the vestry, and de- 
manded a certificate that he had taken the sacrament, 
when, to his surprise, he was informed that the ser- 
vice he had listened to was the churching of women. 
Occasionally, a shining exception to this rule is to be 
found. We have always wished to know the name of 
that judge who, when counsel quoted the maxim, 
‘Evil con.municatious corrupt good manners,” with 
the confession that he could not tell where it was to be 
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found nor who composed it, interrupted him, and ex- 
plained that it was in the fifteenth chapter of the first 
epistle to the Corinthians, and was taken from the 
heathen poet Menander, and observed that this fact 
shows that Paul was not unacquainted with the pagan 
literature. The probability is that the judge had heard 
this explanation in the last Sunday’s discourse, and 
thus was, by chance, prepared, as the green-grocer 
-juryman was prepared, to appreciate Sergeant Buzfuz’s 
threat of “‘greasing the wheels of that slow-coach 
Pickwick,’’ by having subjected his own cart to that 
process that very morning. We dare say, that, on 
ordinary occasions, his honor was no better “ posted” 
up in scripture than the rest of us, and would misquote 
it with the persistency for which we are all remark- 
able. That a lawyer can “‘cram’”’ a considerable fund 
of scripture knowledge on occasion, is evident from 
the argument of counsel in Grant v. Grant, 39 L. J. 
R. (N. 8.) 18; in which, to prove that the words “my 
nephew,”’ in a will, meant ‘‘my wife’s nephew,’ he 
cited Colossians, iv, 10; Genesis, xxix, 13; Job, xviii, 
19; Isaiah, xiv, 22; 1 Timothy, v, 4,—citations which 
do greater honor to his biblical scholarship than 
to his logic, for in the first two passages the lan- 
guage is distinctly “‘sister’s son; ” in the last it is im- 
pliedly the same; in the fourth, the word translated 
“nephew ”’ is the same used in the first, and in Job the 
language is, ‘‘he shall neither have son nor nephew 
among his people;”’ andin none of them is “‘nephew”’ 
used to designate one’s wife’s nephew. Our profes- 
sional ignorance of the bible is discreditable to us, 
foras Macklin, the actor, remarked, “it is the most 
scientific book for an honest lawyer, as there you will 
find the foundation of all law and all morality.” We 
fear, however, that our imputed irreligion is regarded 
by the clergy, generally, with the same impatience that 
Clarke, a celebrated barrister, displayed when, as one 
of the benchers of Lincoln’s Inn, he opposed the call- 
ing of a Jew to the bar. Lord Campbell records that 
he expostulated with Clarke, and pointed out the hard- 
ship that this would be to the young man, who had 
kept his terms, and whosé prospects would thus be 
suddenly blasted. ‘Hardship!’ said the zealous 
churchman, in the true spirit of the church militant — 
“no hardship at all! Let him become a Christian and 
be d——d to him!” 

Coke’s maxim for the division of the day might lead 
one to suppose that he was religious: 


” 


“Sex horas somno, totidem des legibus — 
Quatuor orabis, des epulisque duas; 
os superest ultra sacris largire camenis.’ 
ee eep and law six hours each invest; 


_ four, eat two; the muses claim the rest. ) 


We suspect, however, that many of his four hours’ 
prayers were at the end of declarations and bills of 
complaint. There seems to be considerable cant about 
his maxim. If any human being prays twice as long 
as he eats, it must be because he has twice as much 
grace as meat —an uncommon occurrence. The muses, 
too, had very little claim on Coke. We should rather 
base our estimate of his religion on the last entry in his 
diary, written at the age of eighty, ascribing his preser- 
vation from death by a fall.of his horse to the provi- 
dence of God, and ending: ‘“‘The angel of the Lord 
tarrieth round about them that feare him and deliver- 
eth them. Et nomen Domini benedictum, for it was 
his work!’”’ He died the next year, repeating with his 
last breath, ‘‘ Thy kingdom come, thy will be done.” 
Sir Matthew Hale was celebrated for his piety. In- 
deed, he was intended and studied for the ministry; 


s 





but the devil, in the shape of a theatrical company, 
arriving at Oxford, induced him to abandon those 
studies, and he became a gallant, and almost a soldier. 
The reaction from these youthful irregularities caused 
him to become a preciscian in his maturer years. Sir 
Matthew is more than ordinarily fortunate in having a 
clergyman for afriend, for Richard Baxter says of 
him: “We are now waiting which shall be first in 
heaven; whither he saith he is going with full content 
and acquiescence in the will of a gracious God, and 
doubts not but we shall shortly live together.’’ Doubt- 
less both these good men are partaking the “ Saints’ 
Rest.’’ Sir Matthew’s piety was not unmixed with 
superstition. He was led to a strict observance of the 
sabbath, because, when once profaning it by riding a 
journey, his horse was supernaturally lamed. 

Lord Thurlow was not a religious man —not even a 
moral one. We have dwelt on the character of his 
domestic establishment, and hinted at his profanity. 
His profanity and his irreligion afforded fine opportu- 
nities to the wits of the day, which were not disre- 
garded. Of the former many stories were told which 
it would not be necessary or edifying to repeat. In 
the “ Rolliad”’ is an irregular ode, both in meter and 
morals, purporting to be written by Lord Thurlow, 
commencing, ‘‘ Damnation seize ye all!’’ and ending, 
like a mixture of the ancient declarations, ad damnum 
ejus as well as eorum: 

“ Be Wedgwood d—mn’d, and double d—mn’d his ware. 
D—mn Fox and d—mn North; 
D—mn Portland’s mild worth ; 
D—mn Devon the good; 
Double d—mn all his name; 
D—mn Fitzwilliam’s blood, 
Heir of Rockingham’s fame 
D—mn Sheridan's wit, 
The terror of Pitt; 
D—mn Langa sough, my plague—would his bagpipe were 
split! 
D—mn Derby's long scroll, 
Filled with names to the brim; $ 
D—mn his limbs, d—mn his soul, 
D—mn his soul, d—mn his limbs! 
With Stormont’s cursed din, 
Hark! Carlisle chimes in; 
D—mn them; d—mn all the partners of their ons 


D—mn them beyond what mortal tongue can tell; 
Confound, sink, plunge them all to deepest, blackest hell!’ 


This is nearly as fine as the anathema in Tristram 
Shandy. His lordship never allowed his profanity, 
however, to make him forgetful of good breeding. 
Thus, having a dispute with a bishop concerning a 
living of which the great seal had the alternate pre- 
sentation, the following dialogue occurred between 
him and the bishop’s secretary: ‘Secretary: My lord 
of —— sends his compliments to your lordship, and 
believes that the next turn to present to —— belongs 
to his lordship. Chancellor: Give my compliments to 
his lordship, and tell him that I will see him d——d 
first before he shall present. Secretary: This, my lord, 
is a very unpleasant message to deliver to a bishop. 
Chancellor: You are right, it is so; therefore tell the 
bishop that I will be d—d first before he shall pre- 
sent.’’ In regard to his irreligion, Burke raised a great 
laugh against him in the Warren Hastings trial, at 
which the Lord Chancellor presided. ‘‘ Commenting 
upon the arrest of a rajah at the hour of his devotions, 
he said: ‘It has been alleged in extenuation of the 
disgrace, that the rajah was nota Brahmin. Suppose 
the lord chancellor should be found at his devotions 
(a laugh), surely we may suppose the keeper of the 
king’s conscience so employed (renewed laughter), and 
suppose that while so employed he should be violently 
interrupted and carried off to prison, would it remove 
or lessen the indignity that he was not a bishop? No! 
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the lord chancellor would think of the prayer she had 
lost, and his feelings would be equally acute as if he 
wore lawn sleeves in addition to the robes of his office 
and his full bottom wig.’”’ In spite of all this, Thurlow 
was a kind patron of the clergy, and they liked him, 
as they always do like irreligious talented men, for the 
same reason that pure women sometimes like rakes. 
He loved the church and hated dissenters, and when 
some Presbyterian came to him to procure his influ- 
ence in repealing certain statutes disqualifying them 
from holding office, he said: “Why, gentlemen, if 
your old, sour religion had been the establishment I 
might have complied, but as it is not, you cannot ex- 
expect me to accede to your request.’’ He disliked 
“pious heroes,”’ and preferred Achilles to Hector and 
Turnus to A2neas, in which few classical scholars will 
agree with him. 

It is not recorded that Eldon swore, and he certainly 
was a model of domestic deportment. He was loud in 
his professions of religion, and detested Romanists and 
dissenters. On no account would he enter a Presby- 
terian house of worship, and, in fact, he seldom entered 
any; certainly not when in London, although Dr. John- 
son’s dying request to him was that he would attend 
public worship every Sunday. When he excused his 
dereliction to Ellenborough by saying that “he at- 
tended public worship in the country,” the latter 
replied: “Asif there were no Godin town!’’ Whenan 
admirer extolled him as ‘“‘a pillar of the church,” it 
was answered : ‘“‘ He may be a buttress, but certainly not 
a pillar, for he is never seen inside the church walls.”’ 
When his lordship did go to church his conduct there 
was not always exemplary, if Jay, in his garrulous 
reminiscences, is to be relied on. He tells that he saw 
Eldon and Chief Justice Abbott sitting together at a 
funeral in the Rolls Chapel; that the former asked the 
latter for a pinch of snuff, the chief justice being a 
great snuff-taker, and the moment he had taken it 
from the box threw it away. ‘‘I was young at the 
time,”* says Jay, ‘‘ and was astonished at the deception 
practiced by so great a man, with the grave yawning 
before him.’”’ When he sat in the house of lords, so 
economical of the public time was he, that he employed 
himself during prayers in reading his letters, or in 
running over the cases in the appeal that was coming 
on. It can hardly be possible that he intended the full 
force of his language, when he said, in the case of 
Lawrence v. Smith, “the law does not give protection 
to those who contradict scriptures.”’” He probably 
meant only to decide that a court of equity would not 
protect from piracy a literary work denying the au- 
thority of the bible. 

In his last days he was visited by the bishop of Exe- 
ter, who prayed with him, but who was dissatisfied to 
find that his lordship seemed to regard his life with 
satisfaction, and to place too great reliance on his own 
merits. ‘I never gave A. the property of B.,”’ said the 
dying man, which alphabetical self-assurance induced 
the bishop to expostulate with him, and tell him he 
was still a sinner. ‘The old peer thereupon became 
very refractory, thinking that personal disrespect was 
shown him,” and the bishop retired in disorder. Next 
day the bishop wrote his lordship that celebrated let- 
ter, so tender and so affecting, the perusal of which 
must draw tears from almost any eye, and which, let 
us hope, like the prayers of the righteous, availed 
much. In the matter of religious gifts he was irre- 
proachable, for he rebuilt Kingston Chapel, near En- 
gombe, at a great expense. This no doubt atoned, in 





the opinion of the clergy, for many shortcomings and 
irregularities of deportment. 

The imputation of irreligion made against Lord 
Loughborough probably owed its origin to his defense 
of David Hume. Loughborough, then simply Alex- 
ander Wedderburn, was of a Scotch Presbytenan 
family, an elder, and a delegate to a general assembly 
of the Presbyterian church. At the meeting of this 
assembly a tremendous attack was made upon Hume 
on account of the infidel sentiments of his writings, 
and the young advocate made a speech in his defense, 
in which he indulged in some biting sarcasms. For 
instance, he inquired whether all who were ready to 
concur in this vote of censure had read the writings to 
be condemned. And then, if these wicked works had 
been deliberately read by all the assembly, by how 
many of them were they understood? ‘Can you all 
tell us the difference between coincidence and causa- 
tion?’ “He showed that in some points complained of 
the great free-thinker was of the same way of thinking 
as Calvin and Knox. And, finally, he overwhelmed 
the assembly with shame and confusion by suggesting 
that they had no power to summon him before them 
or expel him, because they denied that he was a Chris- 
tian, and he was consequently no more amenable to 
their jurisdiction than a Jew or Mahometan. In clos- 
ing, he recommended that “they drop the overture 
anent Mr. David Hume, because it would not, in their 
judgment, minister to their edification.’”’ The overture 
was dropped accordingly. 

This result did not tend to make Sandy the pet of 
the clergy, and his unpopularity was increased by 
another circumstance occurring shortly afterward. The 
Rev. John Howe wrote the tragedy of ‘‘ Douglass,” 
and as if that were not enough to horrify the clergy, 
many of their numbers were seduced by this delusion 
of Satan to go and see it acted. At the next general 
assembly strong measures were resolved on. Two of 
the offending clergy were arraigned, but let off with a 
reprimand, one of them urging that he had “ esconced 
himself in a corner, and had hid his face with a hand- 
kerchief to avoid scandal.’*, The question was then put 
“whether there should be an overture anent the 
stage.”” Wedderburn made a strong speech in the 
negative, but the motion was carried. After these 
revelations, it is all very well for Lord Campbell to 
“see no ground for doubting that he was from his 
youth upward a sincere Christian,” and to tell us that 
“his morals were certainly unexceptionable.”’ How is 
his lordship going to get along with the fact that he 
believed that infidels had legal rights, and that he did 
not think stage plays reprehensible ? 

Lord Ellenborough is supposed to have hastened his 
death by devotion to what he deemed the cause of 
religion, but what at this day, and in this country, we 
should be apt to deem the suppression of free speech. 
His last important appearance upon the judicial stage 
was in the character of grand inquisitor. John Hone, 
a bookseller, was arraigned on three indictments for 
publishing blasphemous parodies of the prayer book in 
ridicule of the Christian religion. He defended him- 
self with great ingenuity; and vigor. Mr. Justice 
Abbott, who presided on the first trial, was thought 
by the government to have been too lenient toward 
the wicked bookseller, who had been acquitted; and 
on the second trial the terrible chief justice took the 
field with the seal of death already visible on his brow. 
After suffering from repeated interruptions, the de- 
fendant at length silenced his powerful antagonist. 
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Arguing that Athanasius was not the author of the 
creed that bears his name, he cited by way of author- 
ity passages from Gibbon and Warburton to establish 
his position. Fixing his eyes on Lord Ellenborough, 
he then said, ‘‘and further, your lordship’s father, the 
late worthy bishop of Carlisle, has taken a similar 
view of the same creed.’’ This reference to his father’s 
heterodoxy was more than the chief justice could 
endure, and, in a voice broken by emotion, he ex- 
claimed, ‘‘ For decency’s sake, forbear.’’ In his charge 
to the jury he told them that the writings in question 
were “‘an impious and profane libel,’ and “ believing 
and hoping that the jury were Christians, he had no 
doubt they would agree with him.” But the jury, 
proving to be heathen, acquitted the prisoner. On the 
next day the chief justice returned to the charge, and 
Hone was a third time acquitted. The excitement 
and mortification undoubtedly produced a most un- 
favorable effect on Lord Ellenborough’s feeble frame. 
His biographers tell us that he rallied sufficiently to 
stop his carriage on his way home from the court, and 
order six herrings, but these were among his last 
official acts. If his lordship could have lived, he 
would perhaps have been provoked to see this infidel 
bookseller become very religious, and die in full com- 
munion with a dissenting chapel. The great judge and 
the free thinking bookseller have probably by this time 
arrived at a good understanding, and have settled the 
authorship of Athanasius’ creed and the question of 
Bishop Law’s heterodoxy. 

Erskine may not have been destitute of religious 
principles, but we do not find that he was celebrated 
for them. He certainly had every other virtue. One 
anecdote of him, at least, illustrates the triumph of wit 
and logic over cant. A witness demanded to be sworn 
with uplifted hand, refusing to kiss the book. On 
Erskine’s inquiring his reason, he answered: “It is 
written in the book of Revelations, that the angel 
standing on the sea held up his hand.” “ But that 
does not apply to your case,’’ replied Erskine; “‘for in 
the first place you are no angel; and, secondly, you 
cannot tell how the angel would have sworn if he had 
stood on dry ground as you do.” 


—- ++ —— 


A HALF HOUR WITH THE SUPREME COURT 
OF MASSACHUSETTS. 


We all relish, now and then, something in the nature 
of gossip concerning those of whom we know more or 
less through their writings. It gives us a closer 
acquaintance with them, and we find after it a fresher 
interest in their writings, which it oftentimes helps us 
the better to understand and remember. This may 
not be true to so very great an extent in law, but even 
there it is in a measure the case. When we read an 
opinion we look for the name of the writer, and almost 
unconsciously associate with it in our minds something 
we may know of the judge. And we usually take 
advantage of every opportunity cf learning something 
more of those judges whose names we meet as familiar 
acquaintances in the reports. Let us then avail our- 
selves of a favorable occasion offered, and attend for a 
spare half hour a session of the supreme court of 
Massachusetts. 

We go feeling strongly impressed by the fame with 
which this court has so long been enveloped. The sound 
reasoning, deep insight, philosophic breadth and ster- 
ling integrity, associated with such names as Parker, 





Parsons and Shaw, have given it a reputation and 
respect which are world-wide. Its judgments have 
become, many of them, leading cases, and are re- 
garded as authority wherever the common law is 
administered.* All this leads us to expect much; and 
we are not disappointed. As we enter we see before 
us five judges sitting within the usual elevated space, 
all dressed in the “customary suit of solemn black ;”’ 
five dignified and earnest looking men, gravely listen- 
ing to alegalargument. They are a marked body, and 
at once command our respect and trust. Great, indeed, 
would be the presumption that could doubt their 
ability or question their integrity. The central figure 
is, of course, Chief Justice Chapman. The Chief 
Justice has now been nearly eleven years upon the 
bench, and is a man well advanced in years, bald and 
gray, rather short in stature, with a smooth, full face, 
and whom we judge to be a good liver as well as a good 
lawyer. He presides with a quiet and easy dignity, 
and pays close attention to what is going on before 
him. During the argument it would be difficult as a 
general thing to tell from any expression on his face 
toward what view he inclines; but he passively receives 
every thing as if it were good law, except now and then 
a sharp question warns the speaker that there is danger 
in that quarter. One peculiarity we notice is, his fre- 
quently closing his eyes while listening to an argument. 
Mr. Chapman was appointed justice September 28th, 
1860, and, upon the resignation of C. J. Bigelow, was 
made chief justice, February 7th, 1868. His decisions 
are found commencing in 16 Gray, and extending 
through the subsequent reports. 

In the right hand associate of the chief justice we 
see untiring energy and great power. Judge Gray is 
avery tall man, quite bald, smooth face, and with a 
somewhat more nervous temperament, we imagine, 
than his chief. He is the most restless of alk judges; 
and seems the most prone to indicate what he thinks 
of anargument. He is probably the readiest judge on 
the bench; with a wide familiarity with cases, he sees 
a point instantly, and quickly forms an idea of its 
soundness. A shade of pleasure passes over his face 
as the counsel takes some bold or knotty position and 
ably sustains it. That lawyer must get into his good 
graces who can talk of cases with which he is not fa- 
miliar—and we had almost said that would be merit 
enough to entitle one to favor. But woe to him who 
undertakes to argue unprepared. Judge Gray has, 
seemingly, an intense dislike for loose and ignorant 
practice, and now and then takes occasion to show it. 
He is quite inclined to put questions to the counsel 





* The following list may not be devoid of interest and worth, show- 
ing the names of the former members of the court, and the reports 
in which their Son ae oe be found: 

Francis Dana, C. J., ~? 

Simeon Strong, J., i Mus 

Theodore Sedgwick, J., t Mass. to 9 Mass. 

Samuel Sewall, J. and &. J., 1 Mass. to 11 Mass. 

George Thache r,J . Mass. to 2 Pick 

Isaac Parker, J. ‘anc J., 2 Mass, to 9 Pick. 

Theophilus Parsons, ¢: % 2 Mass. to 10 Mass. 

Charles Jackson, J., 10 Mass, to 1 Pick. 

Daniel Dewey, J., 11 Mass. to 12 Mass. 

Samuel Putnam, aes 11 Mass to 3 Met. 

Samuel Wilde, J. . Mass. to 6 Cush. 

Levi Lincoln, J., 2 Pick 

Marcus Morton, i. y Pick. to 24 Pick. 

Lemuel Shaw, C. J.,9 Pick to 15 “i di 

Charles A. Dewey .J., 19 Pick. to 12 Allen. 


Theron Metcalf, J., 1 Cush. to 10 Allen. 

Richard Fletcher, J.,2 Cush. to 10 Cush. 

George T. Bigelow, J. and C. J.,6 S _— to 98 Mass, 
‘aleb Cushing, J., 9 Cush. to 10 Cu 

Benjamin F. homas, J., 11 Cush. to 2 Gray. 

Pliny Merrick, J., 11 Cueh. to 8 Allen. 

Ebenezer R. Hoar, J , 18 Gray to 101 ae 

Dwight Foster, J., 12’Allen to 100 Mass. 








330 THE ALBANY LAW JOURNAL. 











— 





arguing, a practice which seems to us, if used with | her husband; and, in these days of the wife’s indiyig. 


caution, to have many advantages. Justice Gray was 
for many years state reporter, his last volume of re- 
ports, the 16th, appearing during the past year. Of 
these volumes the Law Review, in a recent number, 
says: “The virtue of plodding care Gray’s Reports have 
to a degree which makes them among the best in the 
country.” Gray, J., was appointed justice August 23d, 
1864, and his opinions are found commencing with 
Pomeroy v. Trimper, 8 Allen 398. 

The short, thick-set man sitting next to Gray is 
Judge Colt —a good-looking man, with dark hair and 
side whiskers, a pleasant face and a genial twinkle to 
his eye, leading us to think him a person who loves to 
hear of the humorous and pleasant in life, as well as 
of the continued troubles of John Doe and Richard 
Ree. His appearance would strike us as of a man who 
would conduct an investigation with perfect openness 
and impartiality, and would come to a result on no 
narrow grounds; and that it would be conducted with 
ability and research his opinions sufficiently show. He 
was first appointed to the bench September 11, 1865, in 
place of Judge Metcalf, resigned; which position he 
resigned August 15, 1866; but upon the resignation of 
C. J. Bigelow and the elevation of Judge Chapman to 
the chief justiceship he was again appointed justice, 
February 14, 1868. His first opinion is in the last case 
reported in 10 Allen. 

At the left of the chief justice sits Judge Wells—a 
tall, thin, spare man, a little awkward, perhaps, in his 
movements, with a prominent forehead, and with every 
appearance of the close student. He is carefully look- 
ing at the statement of the case before him, and 
glancing now and then to the speaker. We cannot 
question but we see in him the careful and thorough 
lawyer. It is rumored that to him we owe the course 
of decision in Massachusetts on the validity of un- 
stamped instruments, in the numerous cases com- 
mencing with Govern v. Littlefield, 13 Allen, 127, note, 
and ending (so far as published) with Green v. Holway, 
101 Mass. 243, in which last case the question seems to 
be settled for Massachusetts beyond doubt, in a very 
thorough and able opinion given by Judge Gray. 
Govern v. Littlefield was argued just before Judge 
Wells came upon the bench, and the journals an- 
nounced the decision in that case to be against the 
validity of the instrument. But this decision was 
changed, through the medium of the newly appointed 
judge, it is supposed ; and Wells. J., gave the first 
published opinion in the case of Tobey v. Chipman, 13 
Allen, 125, where the opposite view was taken, and has 
been adopted in all the other cases. Judge Wells was 
appointed justice September 22, 1866, in place of Mr. 
Justice Dewey, deceased, and delivered his first opin- 
ion in Knapp y. Douglas Ax Co., the first case in 13 
Allen. 

Last of the five judges, sitting next to Judge Wells, 
is Judge Ames—the only one of the number, we be- 
lieve, chosen from the superior court, of which he was 
chief justice at the time of hiselevation. He is a small 
man, with a calm, sober face, iron gray hair and whis- 
kers, and is also evidently a great student. He is very 
quiet, pays the closest attention, and has asked no 
question or given the slightest intimation of his views 
since we have been present. Judge Ames was appointed 
justice January 19, 1869, in place of Judge Foster, re- 
signed, and his first opinion appears in the last (101) 
volume of Massachusetts Reports, and in which he dis- 
ousses the question, whether or not a wife is related to 





ualism, it may be of interest to add, he held that she 
was not. The some twenty and more opinions in this 
volume given by Judge Ames are all marked by that 
studious care which is so characteristic of the Massa. 
chusetts decisions. 

But we must not longer linger in the judicial pres. 
ence, however pleasant might be the stay. As we 
leave, however, we feel a deeper sympathy with that 
universal respect which has ever been accorded to the 
judiciary of Massachusetts; and a stronger belief jp 
the wisdom of that system which leaves the judge free 
and independent. The words of that aged ex-member 
of this very court, who had but just retired from the 
bench which he had for thirty years so highly honored, 
and who was so soon to close his earthly career, Chief. 
Justice Shaw, seem to come up to mind with ringing 
clearness and great force, in these days of doubt as to 
which is the better system: ‘Above all,’ he says, 
“let us be careful how we disparage the wisdom of our 
fathers, in providing for the appointment to judicial 
office, in fixing the tenure of office, and making judges 
‘as free, impartial and independent as the lot of hu- 
manity will admit.’ ”’ 


———— «me ———_ 


CURRENT TOPICS. 


We learn from the New York World that the griey- 
ance committee of the Bar Association is engaged in 
investigating the conduct of Mr. David Dudley Field 
in relation to the Susquehanna and other litigations. 
Mr. George Ticknor Curtis has been likewise engaged, 
and his conclusions are so unlike those of Barlow, 
Stickney & Co., that we should not like to hazard an 
opinion which way the association cat will jump. 


The decision of Mr. Justice E. Darwin Smith in the 
case of the People v. The Albany and Susquehanna 
Railroad Company, so extensively quoted and relied 
upon in the many articles on that celebrated litigation, 
has been quite freely ‘‘ revised ’’ by the general term on 
appeal. On one material point it has been affirmed; 
on four other material pcints it has been reversed. The 
one material point affirmed was, that the Ramsey and 
not the Fisk directors were the directors legally elected 
and entitled to control the road. The points reversed 
were: so much of the opinion as restrained the further 
prosecution of the actions mentioned in the com- 
plaint; and so much as awarded costs in favor of the 
Ramsey board and others against the Fisk board; and 
so much as decreed an extra allowance; and so much 
as appointed a referee to ascertain how much and to 
whom an extra allowance should be made. It may be 
barely possible, after all, that there were two sides even 
to the famous Susquehanna case. 


So much attention has been given of late to the 
alleged maladministration of justice in the state 
courts, that the United States courts have passed with- 
out notice. The grand jury of the United States dis- 
trict court for the northern district of New York has, 
however, been looking into some of the evil practices 
of that court, and has made a presentment thereof 
which is worthy of consideration. They declare that 
many of the cases brought before them were for mere 
flimsy or technical violations of the law, and more 
properly belonged to a police court than to that tri- 
bunal, ‘‘and most probably would have been brought 
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there, only it paid the complainants better to thrust 
them before this court.’’ They declare their opinion 
that “if the authorities that sent them before us are 
held to their ruling at the great day of reckoning, we 
fear they would be shorn of their power for the abuse of 
it.” Many other cases they pronounce “ put up jobs,” 
and that ‘‘they would more willingly have presented 
some of the witnesses than the accused had they been 
charged with the offense, judging by the apparent 
motives of both.’’ The United States commissioners, 
they say, “have been led to issue warrants upon the 
affidavits of irresponsible parties, which practice, in 
too many instances, not only creates an unnecessary 
expense, but works great injustice and hardship to 
innocent parties, who are thus put to the necessity of 
defending themselves from charges brought or worked 
up by deputy United States marshals, as this jury are 
compelled to believe, for the sake of the fees—a mere 
technical violation of the law sufficing to create a 
serious charge against the integrity of men who are 
entirely innocent of any criminal intent.’’ The jury, 
therefore, recommend a reduction of the number of 
commissioners and deputy marshals, and an investiga- 
tion into the causes and extent of the evils set forth. 
From our own knowledge on the subject we are led to 
believe that the jury has not overdrawn the picture. 


We have heretofore (p. 225) published the decision of 
the English court of exchequer, holding that a person 
whose name had been forged to a negotiable instru- 
ment could not afterward, by a memorandum in 
writing, ratify the forgery, and thus make himself lia- 
ble. We have since seen a decision of the general 
term of the fourth department of this state, in the case 
of Howard v. Duncan, holding a contrary doctrine. 
In the latter case, a note purporting to be signed by 
Spencer Duncan and Smith Duncan was indorsed to 
the plaintiff by the former. The name of Smith Dun- 
can had been forged, but it was contended, and evi- 
dence introduced to prove, that after the delivery of 
the note he told the payee of the note that “it was all 
right.” The court charged the jury that unless they 
should find that the said Smith Duncan had admitted 
that he had authorized his son, the other defendant, to 
affix his name to the note, they must find against the 
plaintiff, as the act of forging the name was not the 
subject of ratification. 

The exceptions to this charge were sustained by the 
general term, Mullin, P. J., delivering the opinion, 
which, by the way, is very brief. The only authorities 
cited are Bank of Commerce v. Union Bank, 3 Coms. 
230, and Thorn v. Bell, Lalor’s Supplement, 430. On 
examination we have been entirely unable to discover 
in what manner the first of these cases can be consid- 
ered an authority in point. The learned judge closes his 
opinion as follows: ‘I cannot perceive any reason why 
a person whose name has been forged may not adopt and 
affirm the signature as his own act, and thereby sub- 
ject himself to whatever civil liability may follow from 
it.” It seems to us that there are several very excellent 
reasons against it : one is, that, there having been no 
pretended authority for the forgery, the doctrine of 
ratification does not apply; another is, that the prom- 
ise to adopt the signature was really a promise given for 
the purpose and in the consideration of stifling a prose- 
cution, and was therefore void, as against public policy. 
But our object now is only to call attention to the de- 
cision. Hereafter we shall discuss the question and 
the American cases more at length. 





THE MINORITY REPORT OF THE STATUTE 
REVISION COMMISSION. 


The report of the majority of the commissioners ap- 
pointed to revise the statutes was published by us at 
page 65. Mr. Waterbury did not join in that report, 
but has made a minority report which is worthy of 
consideration. We shall endeavor hereafter to present 
areview of both reports. Mr. Waterbury’s report is 
as follows: 


To the Legislature of the State of New York: 


As a measure of respect to your honorable body, and 
in justice to myself, I respectfully present a statement 
of the reasons why I was unable to give an unqualified 
assent to the report heretofore submitted by my asso- 
ciate commissioners to revise the statutes of the state. 
My dissent arises chiefly from a different estimate of 
the extent to which it is proper for us to include, in the 
revision of the statutes, amendments to the existing 
laws. In my opinion, such amendments should be 
restricted to those which are expressly authorized by 
the act under which we were appointed; while my 
associates think that they should be upon a more com- 
prehensive basis. They disavow an intention to make 
extensive amendments, yet the contrary idea pervades 
their entire report. It is with great regret, and with 
equal diffidence, that I differ from gentlemen whose 
learning and ability I fully appreciate, and for whom I 
have great personal respect; but my convictions of 
duty have allowed me no other course. 

The difference in our views was more marked in 
their report, as it was drafted; for, at my suggestion, 
they made numerous changes in its phraseology, from 
the desire to assimilate their views to mine so far that 
I might be able to sign the report. This course was 
natural and proper, and I endeavored to meet it fairly. 
But in the progress of the effort it became evident that 
we would be unable to agree. This became impress- 
ively clear to my mind, when the sentence was under 
consideration in which my associates say that it is not 
possible to “‘ignore the decided preference of a large 
portion of the legal profession, and the general public, 
for a distribution of legislation into codes, and the 
opposition to be consequently encountered by any plan 
which would abolish the distinctive nomenclature of 
the existing practice act, by distributing its provisions 
among several independent chapters, forming part of 
a series which should embrace the general legislation 
of the state.’’ In my opinion this is not the fact; and, 
of course, it was impossible for me to participate in the 
statement. 

It is a poor compliment to members of the legal pro- 
fession, to say to them (if that be what my associates 
intend to say) that they would oppose the harmonious 
combination of other statutes relating to proceedings 
in civil cases with the ‘existing practice act,’’ how- 
ever satisfactorily the work might be accomplished, 
unless the whole be styled the ‘Code of Civil Pro- 
cedure.”’ If such be the case, those who are so anxious 
about a name could be gratified by providing, in the 
chapter or part of the statutes embracing that sub- 
ject, that it should be called the ‘Code of Civil Pro- 
cedure.”’ In the act passed at the last session of the 
legislature for the organization of the national guard, 
there was a provision that it should be entitled the 
‘*Military Code.”’ Proceedings in the courts and the 
organization of the military power being matters for 
fixed, arbitrary rules, it may be proper that a statute 
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by which either is regulated should, if complete in its 
provisions, be called a code. 

It will be seen hereafter that the arrangement of the 
statutes proposed by me provided for the segregation 
of the statutes upon these and other subjects more 
completely than that preferred by my associates. 

Our difference in respect to that sentence extended 
far beyond a mere preference as to arrangement or 
name. I denied that ‘‘a large portion of the legal pro- 
fession and the general public”’’ expect us to report a 
series of codes. If any do, I claimed that it was not 
only possible for us to forego their preferences, but 
that it was our duty to do so. I could not believe that 
reasonable men expect us to depart from the instruc- 
tions of the legislature; but, if any do, I deem it bet- 
ter to disappoint them than virtually to disobey the 
statute from which all our powers are derived. 

My associates expressed a willingness to modify the 
sentence I have quoted from their report, if I would 
consent to use the term “code” in the designation of 
the different parts of the statute, so that every pro- 
vision should be part of some particular one of four or 
more codes; but this I was unable to do. Iam well 
aware that the use of that word is not, necessarily, 
restricted to an exclusive embodiment of law; but 
that, in its broader signification, it may be applied to 
any collection of laws. The latter, however, is not the 
sense in which the word is popularly understood. 
Many of those who desire that all our law shall be 
embodied in a code or codes, however mistaken may 
be their views, are earnest thinkers. They are not 
seeking the shadow of a name, but the substance which 
the name imports. If we are not to report a code, such 
as acode is commonly understood to be, why should 
we present an appearance of doing so? My associates 
expressly admit that we ‘“‘are not at liberty” “to at- 
tempt a codification of the ‘unwritten law.’”’ Then, 
I say, we ought not to make the pretense of doing so, 
which we would in using the name. 

In considering this question, not only should the 
limited authority under which we act be borne in 
mind, but also the fact that the legislature use the 
word “code” in its more restricted sense. They 
directed the military act of the last session to be 
entitled the “ Military Code;’’ but would that term 
be properly used if the act embraced only a part of 
the law upon that subject ? 

Again, it should be remembered that the legislature 
has manifested a decided unwillingness to adopt a 
codification of the law. Gentlemen of great learning 
and ability were appointed, many years since, for the 
purpose of such a codification. Their report has been 
for years before the legislature without action. My 
associates themselves say that the omission to act 
upon a “codification of that character, prepared at a 
very great expenditure of time and labor by gentle- 
men so eminently qualified for the work as the late 
commissioners,” is conclusive against our attempting 
such a work. Then, in my opinion, it is neither right 
nor proper to use the term. If the object were to 
foreclose the real codifiers by appearing to do their 
work, it would not be consistent with fair dealing. 
The objections to a coditication of what may be called 
the principles of law, as distinguished from mere 
regulations, are so great that they should be frankly 
and boldly maintained, and not shrunk from behind 
pretenses of any kind. 

As this report may be read beyond the limits of the 
legislature, I desire to make a few remarks upon the 





subject of codification, without intending to intimate 
that they are required by any action of my associates, 

The advocates of codification attempt to excite pre. 
judice against what is frequently styled the “ unwrit- 
ten law,” by stigmatizing it as “ judge-made law.” 
Yet every lawyer and many intelligent laymen know 
that the law is not made by the courts. This point is 
solved at once byan answer to the question, What 
does a court of law decide— what is best, or, what ig 
law? A judge who should venture to disregard the 
principles of law, and decide a case merely upon his 
own sense of right, would commit a greater wrong 
than he could possibly redress by his decision, and 
justly subject himself to the derision of his profes- 
sional brethren. All decisions by the courts profess to 
be based upon established principles, and if these are 
perverted or disregarded, the fact is an evidence of 
error of some kind in the judge, and not of imper- 
fection in the system. There is even greater liability 
to such judicial misconduct in decisions upon the 
statute law. 

No greater mistake can be made than to suppose 
that certainty is secured by positive enactments. No 
man was ever endowed with such prescience that he 
could frame a law which, in the different circum- 
stances under which it might have to be applied, 
could not, on some point, be questioned by other 
minds. The greater number of suits at law are to 
settle the meaning of the language employed in stat- 
utes or private writings, and not to ascertain the 
principles of the common law. The amendments 
made by the revised statutes of this state were neces- 
sary to change the common law of England, which we 
inherited, and which, in certain particulars, was not 
in accordance with the spirit of our institutions. Yet, 
to settle the meaning and application of the compara- 
tively few provisions which the revisers drafted to 
that end, notwithstanding their remarkable clearness 
and perspicuity, has involved an enormous expendi- 
ture of time and money, and has only been success- 
fully accomplished by the exercise of the great ability 
which the state has generally been so fortunate as to 
secure for its appellate court. So great is the amount 
of adjudication which changes in the statutes involve, 
it may be safely said that if there were no legislation 
the litigated business of the courts would be very 
much reduced. 

The common law, or, as some call it, the ‘“‘ unwritten 
law,” is that universal law for the government of 
human society which, founded upon natural and 
immutable principles, obtains force by the general 
consent of men. This law varies in different countries 
in accordance with the characteristics of the inhabit- 
ants, and with the changes that take place from age to 
age. <As the counsel of several minds, of average 
ability, is better than the unaided judgment of any 
one of them, so the general concurrence of the mass 
of men is better than the counsel of a few. Every 
intelligent man realizes, painfully at times, the inevi- 
table imperfection of even the best human achieve- 
ment; and in no respect is this deficiency more mani- 
fest than in the inadequacy of any statutory system to 
meet the constantly occurring changes in social and 
business relations. New inventions, superior systems, 
the advance in every field of improvement, are, day 
by day, presenting new cases for the application of 
law, which can only be foreseen and provided for by 
the infinite mind. But the beneficial sway of the com- 
mon law is ever present, and, like the air we breathe. 
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reaches into every recess and over every obstacle. No 
law can be better adapted to a civilized people, especially 
in a free country, than that whose proud boast it is. 
that it leaves no right without protection and no 
wrong without redress. 

In dissenting from the report of my associates, I am 
not forgetful of the general rule that the majority 
should control, and that the office of the minority is to 
accept the result. This rule, however, loses its force 
when a principle is involved; and I hold the duty of 
obedience to the law under which we were appointed 
to be a matter of principle. 

Our difference in respect to their report was not the 
first occasion of conflicting opinions. My associates, 
while frankly admitting, as they reiterate in their 
report, and, as is well known to the members of the 
legislature and to other intelligent citizens, that the 
present arrangement of the revised statutes is ‘‘cum- 
brous”’ and has led to ‘evil consequences of great 
magnitude,’ have determined to retain substantially 
the same arrangement, in the vain expectation that 
they can escape the original difficulty by numbering 
the sections of each of the four parts, or codes, or vol- 
umes, into which they propose to divide the statutes, 
consecutively from the beginning to the end of the 
volume. If this be done, the numbers of the sections 
of the part or volume which they propose to call the 
“(Civil Code”’ will run into thousands. The inconve- 
nience that would be caused by the quotation of such 
large numbers must be appparent. Figures alone 
being insufficient to express an idea, the danger of 
errors in quoting or transcribing them is much greater 
than in the case of words which aid each other. As 
it would be impossible for any ordinary mind to remem- 
ber in every case in which precise one of thousands 
of sections a particular provision was to be found, the 
difficulty of correcting errors amid such a multitude 
of figures would be increased to an extent that might 
frequently equal an original search for the section. 

But this objection to the proposed arrangement is 
not the most serious one. My associates regard with 
special favor that part of their plan by which each of 
the proposed codes shall be a separate volume. They 
even regard this feature with so much favor that, as 
they state themselves, the desire to adopt it ‘ chiefly 
induced them to reject a plan’’ which, as will presently 
be seen, was proposed by me. Yet if their plan were 
strictly carried out, and every statutory provision put 
in its proper place, the volume containing the “ civil 
code’’ would be much the largest, and would probably 
be of an inconvenient size. To avoid this evil result 
of a scheme, unimportant in itself, there would be a 
constant, even if an involuntary, tendency to transfer 
to other parts matter which should properly be in- 
cluded in the “civil code,’’ in order to reduce its 
greater comparative bulk. Thus the great object of a 
correct and systematic classification of the statutes 
might not be secured. 

Not merely because I perceived the force of such 
objections to their plan, but also because I realized the 
necessity of an arrangement of the statutes that should 
be at once simple and comprehensive, for the benefit of 
the legal profession as well as the public at large, I 
urged that every subject, general and public in its 
nature, that could be completely eliminated from every 
other subject, should be a separate part or chapter. It 
seems to me that the greater convenience of such a 
plan must be obvious at a glance. If a man had ten 
thousand beasts, birds and fishes, he could not as easily 





find a particular creature, if he had them separated 
into only three compartments, as he could if he had 
them divided among a greater number of compart- 
ments, placing each variety, whose general character- 
istics were alike, in the same compartment. 

Fully impressed with the importance of dividing the 
statutes into as many parts as there are subjects that 
can be completely separated, I prepared, after a thor- 
ough review of the existing statutes, and a full consid- 
eration of the matter in my own mind, a list of the 
titles of thirty-six acts, each of which titles was a brief 
designation of a particular subject, and under some 
one of which every provision of the existing statutes, 
of a general and public nature, could properly be placed. 
The list so prepared was intended only as a preliminary 
study, and [expected, of course, if the general arrange- 
ment met the approval of my associates, that the plan 
would be improved by their suggestions. As they 
rejected my proposition, it failed to receive any im- 
provement from them, or the benefit of such further 
thought as I might have given toit. A studious exami- 
nation of the subject by all of us might have resulted 
in an increase in the number of the acts and in an im- 
provement of their titles. Upon that point I had only 
this rule, which seems to me to be the correct one, that 
every subject should be segregated, capable of such an 
absolute and complete disconnection from every other 
subject as to be in itself a perfect enactment. If from 
this rule a greater number of acts were evolved, the 
increase would be beneficial. If each be complete in 
itself, a larger number will only secure greater facility 
and certainty of reference. 

What possible objection can there be to including in 
a separate act or chapter all the statutory provisions 
relating to real property, or to the estates of deceased 
persons? So, also, the proceedings in civil cases should 
be one chapter, and criminal offenses and prosecutions 
should each be another. In respect to government, the 
provisions in relation to the legislature and to the judi- 
ciary (I refer to the courts and not to proceedings) 
should each be in a separate chapter. So, also, in 
relation to the educational and military departments. 
The finances and property of the state would naturally 
be embraced in one chapter, and its public works in 
another; the great semi-public interests, such as rail- 
roads, banks, telegraphs, insurance, should each be 
placed by itself. What can be plainer than the advan- 
tage of such an arrangement, over a labyrinth of parts, 
chapters, titles, articles and sections, which, if learned 
to-day, would, by most persons, be forgotten to-mor- 
row. If the statutes were thus divided into acts, or 
chapters, as they could be properly separated, the acts 
or chapters should, of course, follow each other, and be 
numbered in the most natural order. Then as many 
chapters in that order should be included in a volume 
as would make a volume of convenient size. 

The adoption of this plan would also obviate some of 
the objections to their own plan, which my associates 
very frankly state. They differ from the former revis- 
ers as to the proper part under which to place the stat- 
utes relating to corporations. The former revisers, 
regarding these institutions as public in their nature, 
placed the provisions in relation to them in the first 
part of the revised statutes; being that which relates 
to the administration of the state. My associates, con- 
sidering that ‘‘a corporation can have no practical 
existence apart from its members,’’ propose to include 
such legislation in their ‘‘ civil code,” or second part. 
They also say, that, ‘‘ with respect to several subjects, 
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there is room for considerable difference of opinion as 
to the part where they properly belong.”” The whole 
difficulty, however, can easily be obviated, by placing 
the legislation in respect to every subject in an act or 
chapter by itself. 

They also point out another “species of embarrass- 
ment” of “more frequent” occurrence. It lies in the 
fact, that some of the existing statutes contain provi- 
sions which cannot properly be separated, but which 
should be divided among their proposed codes. That 
division, they say, can ‘‘ sometimes only be effected by 
sacrificing convenience to more esthetic considera- 
tions.”” But it seems to me that the segregation of the 
statutes is a wiser remedy for such difficulties, and one 
that will entirely overcome them. 

My associates, however, in the exercise of the power 
vested in them, chose to vote down the plan proposed 
by me. I accepted the result with regret, but yet with 
cheerfulness; having, then, no reason to suppose that 
the present difference between us would occur. 

It must not be assumed, because I hold that we are 
not authorized to embody in our revision of the stat- 
utes a general amendment of those now existing, that 
I am insensible to the public benefit tuat might result 
from such an amendment, if it were successful. Nor 
do I base my objection solely upon the fact that such 
a course would be, not merely in excess of our duty, 
but in direct violation of the statute under which we 
were appointed. The former revisers of the statutes 
of this state, whose beneficial labors have been grate- 
fully recognized by men of every shade of opinion for 
nearly half a century, exceeded the strict letter of the 
statute under which they acted. But the necessity of 
a change from the ideas and institutions of the old 
world to those more in accordance with the liberal 
thoughts and impulses of our young republic was then 
so keenly felt, and the extensive changes made by the 
revisers were so excellent in themselves, and so admi- 
rably expressed, that their work was readily accepted 
by the single-minded and honest-hearted patriots of 
that day. No greater encomium can be passed upon 
them than to say, as can be truly said, that not only 
were their labors approved by the people immediately 
interested, but that the provisions of law they estab- 
lished have, to a greater or less extent, entered into the 
statutory enactments of nearly every state in the 
union. It may be justly claimed, in view of the results 
that have followed their labors, that they were the law- 
givers, not merely of the state, but of the nation. 
With their work remaining as the foundation of all our 
statute law, it seems to me that any distinction my 
associates and myself can possibly achieve must be in 
the arrangement, and not in the subject-matter, of the 
statutes we may report. 

My objection, however, to an attempt to exceed the 
letter of our authority is supported by even a stronger 
reason than I have stated. In the period of nearly fifty 
years which has elapsed since the last preceding suc- 
cessful revision of the statutes, the legislation of the 
state has not only been vast in its proportions, but 
almost without limit in the subjects embraced by it. 
Add to this fact that much of it has been imperfect, 
not to say blundering, both in purpose and expression ; 
that many of its provisions are conflicting, and that 
the whole of it has been without system or uniformity ; 
and it is easy for all to realize the truth, so fully appre- 
ciated by every well-informed man, that it is some- 
times difficult for even the most learned lawyer to 
determine, without a careful examination, the exact 





statute law of the state upon a particular subject, 
This evil has become intolerable. The members of the 
legislature and of the legal profession, as well as the 
people themselves, are embarrassed and injured by the 
present condition of our statutes; they earnestly de. 
mand relief, and they should not be disappointed. We 
are selected to provide that relief, and we should not 
endanger it by undertaking to do more. 

At the time of the former revision, changes in the 
law could be made with comparative ease. But now, 
the social, business and political interests which are 
affected by statutory provisions have not only increased 
immensely in number, importance and power, but they 
seek the promotion of selfish purposes with an eager- 
ness that was then unknown. A thorough amendment 
of the statutes, so as to secure the greatest public 
benefit, regardless of the special interests affected by 
the changes made, would array against the revision 
such a combination of powerful antagonists that its 
failure would be certain. Thus, in seeking to confer 
upon the public a benefit which is neither expected 
nor asked from us, we would deprive them of a relief 
they greatly need, and which we are specifically 
required to provide. In that event, it seems to me 
that we would be justly liable to severe censure. 

I have already conceded the great benefit that might 
result to the people of this state from a thorough 
amendment of our statute law. Take the case of 
railroads. It is but a few weeks since, that, upon our 
most important road, an engineer was lured to his 
own destruction, and the loss of many precious lives 
committed to his care, by a false signal. And when 
the people of the greatest city of the state were sub- 
jected to an enormous increase in the price of coal, 
certain railroad companies, to a great extent beyond 
the reach of our laws, raised the rates of freight upon 
that article, thereby adding to the increase. The fact 
that such wrongs are perpetrated demonstrates the 
necessity of additional legislation for the restraint and 
regulation of such corporations. They have been 
allowed, by the aid of the greatest power the state can 
exercise, to take forcible possession of private property 
and convert the same to their own use. The pretense 
of public use by which the lands of others may be 
taken should be made a reality, and should be exer- 
cised for the public good rather than private gain. 
Yet who does not know that an attempt to include in 
the revision of the statutes a thorough and effective 
amendment of the laws in relation to railroads would 
arouse an opposition so powerful that it might defeat 
the whole work. 

So, also, in respect to telegraph companies. They 
use the public highways free of expense, when they 
cannot even be permitted to use land taken by the 
right of eminent domain for railroads, if the legisla- 
ture should otherwise direct. It is notorious that 
their actual property is absurdly small in proportion 
to the nominal amount of their capital. But the use of 
their wires by the public is a matter of absolute neces- 
sity, and for such use they levy charges that are really 
extortionate, and compel those who use them to sign 
agreements to exempt the companies from the estab- 
lished rules of law. An amendment of the statutes by 
which these companies should be brought under com- 
plete regulation, and forbidden to run their wires along 
or across public highways unless they carried messages 
at reasonable rates, to be established by law, and subject 
to the ordinary liabilities of common carriers, would 
be an important public service. Some such reform, I 
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am advised, has been accomplished in Canada; and 
there is no reason why the citizens of a republic should 
submit to oppressions from which the subjects of a 
monarchy are exempt. Yet relief cannot be secured 
without a great struggle, in which the usual appliances 
of monopolies might be employed; and, if it were 
embodied in a general revision of the statutes, embrac- 
ing provisions exciting other opposition, the combina- 
tion of hostilities would be fatal. 

If we were unrestricted, and I were to suggest a 
course of proceeding that, in my judgment, would 
probably secure the most beneficial result to the public, 
it would be to separate every subject that could be 
completely separated from all others, and upon each 
subject to make four reports, as follows: 

j. An act which should be a complete embodiment 
of the existing statutes upon the subject, expressed in 
the briefest language, and arranged in the simplest 
manner; and which should also embrace “such altera- 
tions as might be necessary to reconcile the contradic- 
tions, supply the omissions and amend the imperfections 
of the original text,” and only such other amendments 
as were so manifestly proper that they would be univer- 
sally accepted. 

2. An act repealing specifically all prior acts and parts 
of acts upon the same subject, whether embodied in 
the revision or not. 

3. A series of proposed amendments to the statute, 
constituting report No. 1, upon the same subject, 
arranged with such references that the legislature 
could readily pass upon each amendment, or upon 
several amendments depending upon each other. If 
the amendments were extensive and radical, a com- 
plete amended act might be reported. 

4. A statement of the reasons for the several amend- 
ments and omissions. 

If this course were adopted it would be a great 
aid to the legislature in considering the statutes; 
would enable it to dispose of the subjects in the order 
of their importance (the most important being first 
reported), and would also enable it to shape the statutes, 
in conformity to its judgment, with greater facility. 
If in any cases the amendments or amended statutes 
were adopted, that much of good would be accom- 
plished; while in other cases, by the adoption of the 
merely revised statutes, the public would at least 
secure the benefit which we are expressly appointed to 
provide. At the same time an issue would be raised 
between the statutes adopted and the proposed amend- 
ments, and, if the latter should meet the approval of 
the people, they would be adopted by a subsequent 
legislature. 

It may naturally be expected that I should give, 
before closing this paper, some indication as to my 
future course. If, upon the issue raised by it between 
my colleagues and myself, such expression of opinion 
as there may be shall be adverse to the views I have 
expressed, I shall accept the result with cheerfulness, 
and endeavor to aid in accomplishing any plan that 
may seem to meet with a more general approval. If 
the expression shall be in any respect adverse to the 
course of my associates, I have confidence’ that they 
will yield thereto in the same manner and in the same 
spirit. I have accomplished the object I had in view 
by this paper, and relieved myself from responsibility, 
if the course taken by my associates shall eventuate 
in the failure of our work. The responsibility now 
devolves upon them, and I can only say that I trust 
there may be a harmony of purpose between us in the 





future equal to the pleasantness of association which 
has hitherto existed and which will doubtless continue. 
With great respect, 
NELson J. WATERBURY. 





er 


MR. GEORGE TICKNOR CURTIS ON THE FIELD 
CONTROVERSY. 


Mr. George Ticknor Curtis, one of the most eminent 
lawyers of the country, has been for some time en- 
gaged in a careful examination of the real merits of 
the Albany and Susquehanna litigation, and Mr. David 
Dudley Field’s connection therewith, and he has just 
published, through the Appletons, the results of his 
investigation. The high personal and professional 
character of Mr. Curtis renders him eminently fitted 
to investigate a matter of this kind, and will add great 
weight to his opinion and conclusions. The writer 
thus sums up the results of his investigation in the con- 
cluding pages: 

In reviewing these proceedings and what has been said 
about them, I have been much impressed by the fact that 
this community is now brought face to face with direct im- 
putations of corruption made in the public prints against 
one of its judges, over the signatures of known members 
of the bar. I have had to deal, however, with the alleged 
existence and character of that corruption, only by reason 
of what is complained of in Mr. Field, namely, that he 
ought to have refrained from applying to the particular 
judge who has been named to obtain orders and injunc- 
tions in the interests of persons with whom it is alleged 
that this judge has relations that are tantamount to a cor- 
rupt connection, because, as is alleged, he knew of that 
connection. If the judge in question is a man who is capa- 
ble of using his office contrary to law and to what is right to 
promote the interests of any body, which T for one do not 
believe, it is wrong for the other judges who sit with him 
on the bench to transact judicial business with him. It 
was wrong for the governor to assign him as one of the 
judges in general term for five years—a most responsible 
and important position. Nay, it was doubly wrong for the 
people to elect him to the bench, as they have done twice, 
by majorities that have shown that he is not indebted for 
his position solely to a party. If he is a corrupt judge, the 
people, their executive, and his associate judges are all 
engaged in a general conspiracy against the public virtue 
and honor. 

In the name of all that is pure and sacred, let us have an 
end of these imputations, or else let them be proved to be 
true by some other form of proceeding than by attacking a 
leading member of the bar for appearing before the judge 
who is the subject of such suspicions. Instead of having 
gone out of his way to seek a judge said to be notoriously 
favorable to his clients, I should infer from the proceedings 
that I have had occasion to examine that Mr. Field has paid 
no attention to the inquiry whether the judge in question 
was on the bench, that he has acted just as he must have 
acted if he had applied to any other judge, and that there 
is no ground whatever for charging him with a conscious 
purpose to avail himself of a supposed willingness of Judge 
Barnard to fulfill the function of “the favorite judge” of 
his clients. I think this was the proper course to pursue; 
for I cannot concur in the opinion that he should have 
avoided Judge Barnard because of any prevalent scandal. 
I do not see how the judicial business of this community is 
to be transacted if censure of Mr. Field on this ground is 
to prevail. 

The following is asummary of the conclusions at which 
I have arrived: 

1. That the contest to obtain a majority of the board of 
directors of the Albany and Susquehanna railroad, in the 
summer of 1869, originated between two parties among its 
stockholders and directors, and not with any person con- 
nected with the Erie railway company; but that one of these 
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parties, after the contest had d, ght the aid 
of Messrs. Fisk and Gould, officers of the Erie railroad, in 
the purchase of stock preparatory to the election, which 
aid was afforded in alawful and unobjectionable manner. 

2. That the several orders granted by Judge Barnard, 
directing the transfer of certain stock to Wilber, directing 
the pension of R y from the offices of president and 
director, appointing Fisk and Courter receivers of the road 
and its property, and issuing writs of assistance to enforce 
their title, and also the several orders made by Judge Clerke, 
removing the inspectors of election chosen in 1868, and con- 
ditionally restraining votes on 9,500 shares of stock claimed 
to have been subscribed for on the 5th of August, were all 
duly and properly made and granted, and were made neces- 
sary by incidents successively arising in the progress of the 
contest. 

3. That the appointment of Mr. Fuller as receiver of cer- 
tain stock claimed by Groesbeck and others was obtained 
by Field & Shearman, and was duly and properly made by 
Judge Barnard, for the protection of important interests of 
the company, and not for the purpose of putting the votes 
on that stock within the control of one of the parties to the 
contest, to be voted upon by them or in their interest at the 
election of directors. 

4. That the act of Mr. Fuller in voting at the election on 
the stock held by him as receiver was made necessary by 
an unexpected and unforeseen occurrence, and was, under 
the circumstances, correct. 

5. That the suit instituted by Field & Shearman, for the 
purpose of compelling a restoration of the books and papers 
of the company to its office, from which they had been 
clandestinely removed, was instituted by the express and 
formal authority of the executive committee of the board 
of directors, and of the vice-president acting as president ; 
that the order of arrest issued therein was duly and properly 
issued, in order to compel the production of the books and 
papers; that the arrest of Messrs. Ramsey, Phelps and 
Smith, at the rooms where the election was to be held, and 
just as the first stockholders’ meeting was about to be 
organized, was accidental and unpremeditated; that the 
sheriff alone was responsible for it, and that none of the 
counsel or attorneys of the Church party directed it or 
knew that it was likely to happen; that bail was procured 
and accepted on the spot; that no material restraint was 
exercised beyond the sheriff's request to the parties arrested 
not to leave the building until bail-bonds had been executed ; 
and that the arrest prevented none of the parties from par- 
ticipating in the election. 

6. That both parties were attended at the election by a 
considerable number of persons who were not stockholders ; 
that those who so came in the interest of the Church party, 
not exceeding thirty in number, were not brought there 
for the purpose of overawing the meeting, and did not in 
fact by their presence exclude any stockholder in the Ram- 
sey interest from the room; that each of them held a 
genuine proxy for some stockholder in voting at the pre- 
liminary organization; that their conduct was not dis- 
orderly ; and that the evidence that has been taken on this 
subject does not warrant the belief that the room was 
preoccupied by a crowd of “‘roughs,” in the interest of the 
Church party, for the purpose of carrying the election by 
violence or fraud. 

7. That whatever may be the true legal conclusions re- 
specting any question of law or practice involved in any 
of the acts done or advice given by Mr. D. D. Field, or any 
member of the firm of Field & Shearman, in any of these 
proceedings, no just imputation of professional impropriety 
rests upon them or either of them on account of any such 
act or advice, either in respect to the proceedings connected 
with the contest for the election of directors of the Albany 
and Susquehanna railroad company, or in respect to any act 
done or advice given by them or either of them, in defend- 
ing the Erie railway company and certain of its directors 
against the suit brought by Joseph H. Ramsey, in 1869, or in 
the cross-suit against him. 

I cannot dismiss this subject —to which I do not mean 
hereafter to revert. unless some statement that I have made 








shall be called in question — without expressing my opinion 
that such discussions, charges and imputations as thoge 
which I have been obliged to examine have no tendency to 
promote professional integrity and honor. The surest way 
to do that is to recognize and maintain the distinction 
between counsel and client, and not to identify them; for 
while, on the one hand, it is of the utmost importance to q 
sound administration of justice that a lawyer should be 
allowed to do every thing for his client that he can honestly 
do, it is, on the other hand, perfectly clear that no lawyer can 
act freely and fearlessly within the limits of that principle 
if he is to be subjected to a criticism which seeks for bad 
motives to the exclusion of the common presumption of 
good ones; which refuses to regard his conduct by the light 
of the law itself, and seeks to explain it by the suggestion 
that he acted for parties whose objects and methods are 
supposed to be subjects of general suspicion. 

There can be no safer rule for a lawyer to follow than to 
assume it to be right to do for any man what the law allows 
to be done. In his efforts to reach what is lawful, and to 
apply it to the interests of his clients, he must undoubtedly 
not divest himself of a sound conscience; and he is in 
truth in the less danger of doing so in proportion to the 
extent of his learning and his ability to discover and apply 
the law; for the law, it must not be forgotten, is the meas- 
ure of the rights of all men in civil society. Nor is it just 
or rational to hold a lawyer to a moral responsibility for 
acting on what may afterward prove to be the wrong side 
of a legal question or the failing side of a legal controversy, 
He is not responsible for the correctness of what he urges 
as law, because it is the function of a court to declare the 
law and the function of the advocate to help the court to 
discover it, by presenting one side of the question, while 
precisely the same function is performed by another adyo- 
cate on the opposite side. Neither is a lawyer morally 
responsible, in the use of legal process, for any thing but a 
conscious, fraudulent abuse of such process, by employing 
it and perverting it to accomplish a purpose other than 
that for which the iaw has provided it. For this he cer- 
tainly is responsible; just as one is who uses a weapon 
maliciously to kill or wound another which the law allowed 
to be created for the lawful purpose of self-defense. But 
in neither case is the unlawful and malicious abuse of a 
thing to be confounded with its lawful and proper use. 

In submitting to the reader the results of my investigation 
into the complaints that have been made against Mr. Field, 
it is perhaps proper for me to say that when I began them I 
had known him for many years, as one lawyer knows an- 
other, but that we had never been intimate. Our relations 
were mutually respectful and nothing more. In the pros- 
ecution of my inquiries into the numerous and involved 
controversies which I have had to examine, I have found 
him constantly ready to afford me any information that I 
required ; and I hope it is scarcely necessary for me to say 
that I have endeavored to make my inquiries as searching 
as the subject demanded that they should be. With regard 
to the three gentlemen that stand before the public as his 
prominent accusers, I can conscientiously say that I have 
sought to impugn the motives of none of them; and thatI 
have therefore not sought to inquire for or cared to know 
whether there are or are not any relations which have caused 
them to view Mr. Field’s conduct unfavorably or to make the 
strictures which they have made. But as they are all by a good 
many years my juniors at the bar, I may perhaps suggest that 
if their experience has not already taught them, further ex- 
perience will teach them, that to the merits of most legal 
controversies there are two sides ; and that, when a question 
is made concerning the professional conduct of those em- 
ployed upon one of those two sides, there are important 
rules of judgment which, in this instance, they may have 
possibly failed to apply in making their strictures. AndI 
may add, that those rules are to be derived, not only from 
the law of the land, but also from a moral code that hasa 
higher than any mere human sanction. For I do not undet- 
stand the command: “Judge not, that ye be not judged; 
for with what judgment ye judge, ye shall be judged, and 
with what measure ye mete, it shall be measured to you 
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again,” to have been intended to prevent us from forming 
and expressing opinions on the conduct of our fellow-men. 
He who gave that command was well aware that judgment 
is at once a human function and a human duty, without 
which civil society cannot be carried on, whether that 
judgment is by a public official appointed to pass upon 
a charge of a formal nature, or whether it is by the 
private voice of individuals passing upon a less formal 
accusation. But I do understand that this great precept 
was intended to embody a rule which is alike to govern 
the judge on the bench and the citizen who contributes 
in his degree to the formation of public opinion. I under- 
stand that this golden rule appeals, not to charity, but to 
righteousness ; not to mercy, but to a definite law and stand- 
ard of determination. It is asif it had been said: Judge 
not unrighteously, lest ye be judged yourselves unfairly. 
Put away prejudice and sophistry and passion; form your 
conclusions by the proper laws of a rational belief; exclude 
no proper motives when they are consistent with the acts 
on which you are called to pronounce; believe in human 
integrity and virtue until you are compelled, by the immu- 
table laws of right and wrong, to believe that they have 
been overcome by temptation or swept away by the eager- 
ness with which a rightful object may be pursued. Mete to 
others the same measure which ye demand for yourselves, 
for it is not lawful to judge of others as ye would not your- 


selves be judged. 
—-—- ope ——— 


OBITER DICTA. 


Blackstone wrote his “commentaries ” with his inkstand 
on one side of his paper and a bottle of port on the other. 





From 7 Wallace, it appears that the most loving and har- 
monious couple ever known—Paul and Virginia— have 
had a little “‘ onpleasantness.”” 





“Tt is a settled principle, your honor, that causes always 
produce effects,”’ said alawyer. “They always do for the 
attorneys,” blandly responded the judge, “but I’ve some- 
times known a single cause to deprive a client of his 
effects.” 





In the United States court at Boston, recently, District 
Attorney Hillard opened a case with a grand and impressive 
but sulphurous description from the Inferno of Dante, and 
had nearly completed his peroration, when Henry W. Paine, 
counsel for the other side, arose quietly and remarked: “I 
fear, may it please your honor, that my brother Hillard has 
mistaken your honor’s jurisdiction.” Even the dignity of 
the court was not proof against the laugh which followed. 





The value of a large proportion of the judicial opinions 
written is very fairly illustrated by the opinion in Davis v. 
Kendall, 2 Durfee (R. I.), 586, where Green, Ch. J., dis- 
courses as follows: 

“The whole question in this case is, whether the defend- 
ant’s label is liable to deceive the public, and to lead them 
to suppose they are purchasing an article manufactured by 
the plaintiff, instead of the ‘efendant. The agreed state- 
ment of facts does not find that the defendant’s label has 
deceived any one, and I do not think it will do so, but my 
associates think otherwise, and judgment must, therefore, 
be returned for the plaintiff.” 


2. 


The United States supreme court, in the case of the Hart- 
ford Insurance company against Spencer, sustained the 
decision of the circuit court of Indiana, that verbal permis- 
sion to an insured person by an agent to retain on sale cer- 
tain powder on hand at the time of insurance, and addi- 
tional insurance in another company by the same agent, 
were facts causing the provisions of the policy against the 
sale of powder and additional insurance on goods to fail as 
defense in the action. 





COURT OF APPEALS ABSTRACT. 
JANUARY AND Marcu, 1871. 
CONFLICT OF LAW. See Contracts, 6. 


CONSTITUTIONAL LAW. 


1. Estate in lands taken for public use : power of legislation. — 
Where, under an act providing for the taking of private 
lands for a public purpose, lands are taken, compensation 
awarded, and such compensation paid to the owner, who 
accepts it, the acceptance is an assent to the taking of the 
land, and precludes him from questioning the validity of 
the act, or the regularity of the proceedings thereunder. 
Brooklyn Park Commissioners vy. Armstrong. Opinion by 
Folger, J. 

2. The extent of the title acquired by the public in lands 
taken for public use depends upon the purpose for which 
they are taken, and where a fee is required to carry out 
such purposes, and the owners receive the full value of the 
lands when parting with them, the public will obtain a 
fee. Ib. 

3. Where the legislature authorizes a city to acquire, for 
the purpose of a public park, private property, a trust is cre- 
ated in the city to use such property for no other purpose ; 
but the legislature may, by asubsequent act, release the city 
from such trust. Ib. 

4. The legislature, by an act passed in 1861 (chap. ——), con- 
ferred upon the city of Brooklyn the power of acquiring a 
right in certain lands within its limits for the purposes of a 
public park, and authorized the issue of bonds by the city 
to raise money to pay for the lands taken; and provided 
that such bonds should be a lien on the lands acquired un- 
der the act. In 1870another act was passed, authorizing the 
city to sell certain of such lands, and to convey them with 
covenants ; and also provided, in section four, that, upon 
the delivery of the deeds upon the sale, all liens existing by 
virtue of the act cf 1861 shall be terminated and extin- 
guished. Held, that, under the act of 1861, the city of Brook- 
lyn acquired an absolute title in the lands taken by virtue 
of such act, but in trust for the purposes of a public park, 
and that the legislature had the power to release the city 
from such trust, and did so by the act of 1870. That section 
four of this act was intended to impair the obligation of the 
contract made between the city and the holders of the 
bonds provided for in the act of 1861, and is in conflict with 
the United States constitution, and that the city cannot 
give a title to the lands sold, clear from the lien of such 
bonds, and specific performance of a contract to purchase 
will not be enforced against a purchaser of such lands from 
the city. Ib. 

CONTRACT. 

1. Moneys raised by subscription: adoption of unauthorized 
acts.— Moneys subscribed for a specific purpose in connec- 
tion with a church can be claimed by the church, provided 
it has corporate capacity to receive donations for such 
purpose. Church of the Redeemer v. Crawford. Opinion by 
Rapallo, J. 

2. And they can be claimed although the subscription was 
set on foot without authority of the church, if the church 
adopts the acts of those who raise the money, and the 
donors at the time of giving supposed they were giving to 
the church and intended so to do. Ib. 

3. The donors cannot, by directions given to a person 
holding the fund, relieve him from his liability to pay over 
the same to the church, unless such directions are given 
before any acceptance by the church. Ib. 

4, The claim for and receipt of a portion of the fund by 
the officers of the church is a sufficient adoption of the 
acts of those managing the fund. Ib. 

5. When a treasurer of a church holding such fund invests 
it separately and informs those interested that he has done 
so, he will not be relieved from liability for it by a settle- 
ment of his general account as treasurer. Ib. 

6. Interpretation: conflict of law.— The generally received 
rule for the interpretation of contracts is, that they are to 
be construed according to the laws of the state in which 
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they are made, unless from their terms it is perceived that 
they were entered into with a view to the laws of some 
other state. Dyke v. Erie Railway Company. Opinion by 
Allen, J. 

7. A contract made between a person in this state witha 
railroad company to convey him to another point in the 
state is governed by the law of this state, although the 
route of conveyance carries him through other states, and 
if a breach of the contract takes place in another state the 
laws of that state will not modify or affect the operation of 
those of New York. Ib. 

8. The defendants, a railway corporation, undertook to 
carry plaintiff from a point in New York state to New York 
city, and while conveying him through the state of Penn- 
sylvania severely injured him. This action was brought to 
recover damages fortheinjury. Held, that a law of Penn- 
sylvania limiting the amount of damages for personal 
injuries received upon railways in that state did not limit 
the amount of recovery here. Ib. 

9. Whether the action in such case is regarded as one of 
assumpsit on the contract or of case for negligence, the 
rights and liabilities of the parties must be governed by the 
same standard. The form of the action concerns the 
remedy, but does not affect the legal obligations of the 
parties. Ib. 

EVIDENCE. 

1. Impeaching witness.—W hile the usual and most accurate 
mode of examining a contradicting witness is to ask the 
precise question put to the principal witness, still, the prac- 
tice upon the subject must be, to a great extent, under the 
control of the court, and a question directing the attention 
of the impeaching witness to the time, place and subject is 
admissible, though not the precise one put to the principal 
witness. Sloany. N.¥Y.C.R.R.Co. Opinion by Church, C.J. 

2. A question put to a physician, asking “whether the 
plaintiff had the venereal disease while under his care as a 
physician,” is privileged under the statute. Ib. 

3. Under-pleadings: rights of receivers.—The insertion of 
the word “duly” in the allegation of a complaint that the 
plaintiff has been appointed receiver, gives him the right on 
the trial to show all the facts conferring jurisdiction. Rock- 
well v. Merwin. Opinion by the court. 

4. Where the fact that the order appointing a receiver was 
filed and recorded properly, filed before the commencement 
of an action by him, is shown on the argument at general 
term, it cures a defect in that respect on the proof at 
trial. Ib. 

5. A receiver having a general power to sue can select his 
tribunal. Ib. 

HUSBAND AND WIFE. 

1. Liability of wife for trespasses of her domestic animals. — 
At common law the husband was solely liable for the tres- 
passes committed by the cattle and horses of his wife. 
This liability did not rest on the ground that he was respon- 
sible for the torts of his wife, but upon the fact that he was 
in possession of the real estate, and the owner of the 
animals by which such trespasses were committed. Rowe 
v. Smith. Opinion by Andrews, J. 

2. The law in general imposes upon the owner of such 
animals the duty of controlling them, so as to not trespass 
upon the premises of others, as incident to the ownership; 
and as the husband Las no longer any right to the use of the 
wife's real estate, or to the possession of her personal prop- 
erty, he is no longer liable for trespasses committed by 
cattle belonging to her, but by the act of 1860 she is solely 
responsible therefor. Ib. 


LANDLORD AND TENANT. 


1. Rights of tenant at will. — A tenant at will, and also one 
at sufferance, is disqualified from granting a lease available 
against any one but himself. The yielding of the possession 
of the premises terminates the original tenancy, and a new 
tenancy at the will of the owner cannot be created except 
by his assent. Reckhon vy. Schenck. Opinion by Allen, J. 

2. Every lease at will is at the will of both parties, and a 
tenant at will has no certain and indefeasible estate ; noth- 
ing that can be granted by him to a third person. Ib. 





8. If such tenant assigns his estate to another, the assignee 
is not entitled to the statutory notice to quit accorded to 
tenants at will or by sufferance. (1 R. 8S. 745, § 7.) Ib. 

PRACTICE. 

1. Appeal to court of appeals.— An appeal cannot be taken 
to the court of appeals from an order of the general term 
affirming an order of the special term overruling a demur- 
rer, but judgment must be entered upon the order over. 
ruling such demurrer before it can be entertained. Ferris 
v. Aspinwall. Opinion by Allen, J. 

2. Such order is not included in any of the classes of orders 
from which appeal can be taken to this court. Ib. 

See Evidence, 5. 


—- #>o———_ 
DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF INDIANA.* 


CONTRACT. 

To defraud creditors.— A contract for the sale or conyey- 
ance of property, to hinder or delay creditors, is illegal 
as to creditors only. As between the parties, and as to all 
others than creditors, it is legal and valid, and can be 
enforced in all its terms as any other contract. Welbyy. 
Armstrong, 21 Ind. 489, overruled. Springer vy. Drosch. 


HANDWRITING. 

1. Identification of —Where the genuineness of handwriting 
is at issue, a witness, not an expert, called to testify thereto, 
must speak from his knowledge of having seen the party 
write, or from authentic papers received in the course of 
business; but an expert may give his opinion from mere 
comparison of the handwriting in question with other writ- 
ings admitted to be genuine. Where other writings 
admitted to be genuine are already in the case, the jury 
may, with or without the aid of experts, make the compari- 
son ; but if they are not papers in the case, the only evidence 
competent to go to the jury is that of witnesses. The gen- 
eral rule said to be incorrectly stated in Clark vy. Wyatt, 15 
Ind. 271. Chance v. The Indianapolis and Westfield Gravel 
Road Company. 

2. In an action upon a stock subscription, the execution 
of the instrument sued on being in issue, witnesses not 
shown to be experts, who had never seen the defendant 
write, and who were not otherwise acquainted with his 
handwriting, were permitted to examine his signatures 
admitted to be genuine, and,from a comparison thereof 
with the signature in question, to give their opinion as to 
the genuineness of the latter. Held, that this was error. Ib. 

3. Taking papers to jury room.—The jury were permitted, 
over the objection of the defendant, to take the instrument 
sued on with them, in their retirement to consider of their 
verdict. Held, that this was error. Ib. 

4. Instructions to jury: waiver of written instructions. It is 
a waiver of the right to have the instructions to the jury re- 
duced to writing, to fail to so request the court until the 
argument of the counsel has commenced. Ib. 

EVIDENCE. See Handwriting. 


CRIMINAL LAW. 


Once in jeopardy. — A criminal cause was submitted to the 
court for trial, and the judge, after hearing the evidence, 
took the case under advisement on the 16th of December, 
but, without a finding, died on the 28th of April following. 
Held, that this did not work a discharge of the defendant. 
Bescher v. The State. 

INJUNCTION. 

Taxes and assessments. — Injunction will not lie to restrain 
the collection of taxes or assessments on account of infor- 
mality or irregularity in placing the same upon the dupli- 
cate, orin the conduct of the officers employed in their 
collection, where such taxes or assessments are authorized 
and directed by law. The Center and Warren Gravel Co. and 
ano. v. Black and others. 


_* From Hon. James B. Black, State Reporter, to appear in 
33d Indiana. 
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LIFE INSURANCE, 


Policy: construction of: forfeiture.—A foreign life insur- 
ance company, through its local agent in this state, issued 
apolicy on the life of A., which stated, that “in considera- 
tion of” a certain sum “to them paid by” A., “of,” ete., 
“being the assured in this policy, and of a like sum to be 
paid to them by said assured on or before the 12th of March 
in every year during the continuance of this policy,” the 
company insured the life of A. in a certain amount for the 
term of his life; that “in case of the forfeiture of this 
policy, the insured shall not be entitled to any return of 
premivm or share of the surplus funds ;” that “in case any 
premium on this policy shall not be paid at the date when 
payable, the policy shall thereupon become forfeited and 
yoid:” that “this policy and any sums that shall become 
due thereon from said company are pledged and hypothe- 
cated to said company, and they have a lien thereon to 
secure the payment of any premium on which credit may 
be given, and of any note or security therefor; but this 
pledge and hypothecation shall in no respect affect the 
provisions respecting the forfeiture of this policy.” Said 
agent, for the first year’s premium, took from A. goods to 
the amount of one-fourth thereof, a note for the same 
amount, due in six months, and a note for the remaining 
half, due in five years, both notes payable to the company 
and bearing interest from date, the interest on the latter 
payable annually. The latter note provided that it was 
embraced in said condition of forfeiture, but the former 
note did not contain such a provision. The agent remitted 
to the company the amount paid by A., less his per cent as 
agent, together with said notes. The six months’ note was 
returned to the agent before it became due, for collection, 
and was not paid at maturity. The policy was dated March 
22, and A. died in October of the same year. Suit by the 
administrator of A.’s estate upon the policy. The com- 
pany’s charter was not set out in the pleadings or given in 
evidence. Two rules of the company were set out and 
proved, as follows: 

“Rule 9. A tariff of premiums shall be fixed by the direct- 
ors, below which no risk shall be taken; but the president 
shall, in doubtful cases, consult the committee of finance, 
or any two of the directors, on any advance for particular 
risks. The premiums shall be paid, in conformity to the 
tules of the company, before the policy is issued, and the 
president and secretary shall each be liable for the amount 
of premium on policies delivered at the office of the com- 
pany. 

“Rule 10. A part of any annual premium may be taken in 
one or more promissory notes on interest, secured by the 
condition in the policy; but every such note shall be made 
payable, before or at the beginning of the period of the 
risk for which the note is given, 30 that the company shall 
not run the risk for any time for which the premium shall 
not have been actually paid.” 

Rule ten was not a pa t of the contract, but A. had notice 
of it. Held, that the six months’ note was not within the 
condition of forfeiture in the policy. Held, also, that the 
plaintiff was entitled to recover the amount of the policy, 
less the amount of said two notes. The New England 
Mutual Life Insurance Co. v. Hasbrook’s Administratrix. 


PROMISSORY NOTE. 

1. Suit by assignee: representations of maker.—The maker 
of a promissory note, not governed by the law merchant, 
made and delivered to the payee, to enable him to negotiate 
the note, a separate writing, of even date with the note, as 


follows : 
“ BEARCREEK TP., Ind., July 28, 1865. 


“This is to show that the note given by me this day to” 
A. B. “for $75 is all right, and will be paid when it comes 


due. 
(Signed.) “oR” 

The note was assigned before maturity to one who was 
induced to purchase it by reason of said writing which 
accompanied it. Held (Elliott, J., dissenting), in a suit on 
the note by said assignee against the maker, that the latter 
might impeach the note for want of consideration and 
fraud in obtaining it. Iaqua vy. Montgomery. 





2. Forbearance by assignee. — The assignee of a promissory 
note, not governed by the law merchant, to whom it was 
assigned before maturity, after it b due agreed to ex- 
tend the time of payment for a definite period, and did so, 
upon the promise of the maker, that, if the assignor would 
so forbear, he would pay it at the expiration of such period. 
Held (Gregory, C. J., dissenting), that this promise of the 
maker constituted a new contract, binding in law and 
capable of enforcement, though the maker had a good de- 
fense to the note before its assignment by the payee. Ib. 





VENDOR AND PURCHASER. 


1. Forfeiture: notice. — A contract for the sale and convey- 
ance of real estate contained a stipulation that a non-com- 
pliance with the terms of the contract, or any of them, by 
the vendee should work a forfeiture of all right under the 
contract, at the option of the vendor, but upon previous 
notice, of a specified period, to the vendee, demanding a 
fulfillment and specifying such feature or features as it 
should be deemed had not been complied with. Held, in an 
action by the vendee, who had partly performed the con- 
tract on his part, against the vendor for wrongfully declar- 
ing a forfeiture and thereby putting it out of the power of 
the vendee to further carry out the contract according to 
its terms, that the stipulation for said notice was for the 
benefit of the vendee, and a strict compliance with it by 
the vendor was necessary before declaring a forfeiture. 
Case v. Wolcott. 

2. Held, also, that where the vendor, after giving to the 
vendee a notice not in strict compliance with said stipula- 
tion, and while the contract was therefore in full force, by 
declaring a forfeiture put it out of the power of the vendee 
to carry out his part of the contract, the vendee was not 
required to perform or offer to perform, but might have his 
action for being so prevented. Ib. 

3. Measure of damages. — Where, after part performance of 
a contract for the conveyance of real estate by the vendee. 
the vendor by his own wrongful act puts it out of the power 
of the vendee to fully comply with the provisions of the 
contract, the measure of damages in an action by the ven- 
dee against the vendor, for such breach, is the difference 
between the unpaid purchase-money and the actual value 
of the lands at the time of the breach. Ib. 


WITNESS. 


Character: impeachment: residence. — Where a certain wit- 
ness had resided in a distant state for two years before he 
testified, and witnesses who resided in this state, and did 
not pretend to be acquainted with his character for truth 
in the neighborhood where he then resided, were called to 
impeach his character in this regard, — Held, that their evi- 
dence was inadmissible. Chunce v. The Indianapolis, &c. R. 
R. Co. 

2. Impeachment: previous contradictory statements: code.— 
Where a witness in a criminal case testifies contrary to what 
the party calling him had a right to expect, he may be cross- 
examined by such party as to what he had stated in regard 
to the matter on former occasions, for the purpose of re- 
freshing his memory and giving him an opportunity to set 
the matter right, if he will, and to set the party introducing 
him right before the jury, but not for the purpose of dis- 
crediting the witness. Nor is such party allowed to prove 
such previous contradictory statements, if denied by the 
witness. The provision of the code (section 244) authoriz- 
ing such impeaching evidence in civil cases does not apply 
to trials in criminal cases. Howard vy. The State. 


SUPREME COURT OF OHIO. 
MarcH TeERM, 1871. 


CORPORATION. 

1. Joinder of causes of action against.— A judgment cred- 
itor of an insolvent railroad corporation may join in the 
same action a claim to compel payment of unpaid subscrip- 
tions for stock, and a claim to enforce the individual 
liability of stockholders, for the satisfaction of his judg- 
ment. Warner v. Callender et al. 
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2. Service. —In proceedings or actions against defunct 
corporations, service of process upon the members of its 
last acting board of directors is sufficient, under the statute, 
to give the court jurisdiction. Ib. 

3. Conditional subscription. — Where railroad stock is sub- 
scribed for with a proviso that the “ road shall be built” in 
a specified locality, the permanent location of the road in 
the place designated is a sufficient compliance with the 
condition to make the subscriber liable for calls on his 
subscription, Tb. 

4. Releasing subscriptions. —The directors of an insolvent 
railroad company have no right to release subscriptions to 
its capital stock, to the prejudice of its creditors or of 
other stockholders liable for its debts. Ib. 


MARRIED WOMEN. 


Separate estate, how charged.—1. A married woman pos- 
sessed of real or personal property may charge the same 
with her debts, at least to the extent that such debts may 
be incurred for the benefit of her separate estate or for her 
own benefit, upon the credit of her separate property. 

2. That such power is incident to the absolute ownership 
of property, and is limited only by the terms of the instru- 
ment creating the separate estate, or by implication arising 
therefrom. 

3. That her intention to charge her separate property at 
the time the debt is incurred may be either expressed or 
implied. 

4. That such intention may be inferred from the fact that 
she executed a note or other obligation for the indebted- 
ness. 

5. That courts of equity will enforce the payment of such 
charges against her separate estate through a receiver, 
1. By appropriating the personal property ; 2. By sequester- 
ing the rents and profits of the realty; and 3. By sale of the 
realty when the same is necessary. 

6. That the jurisdiction of courts of equity in this behalf 
is not abridged or taken away by operation of the statutes 
“ concerning the rights and liabilities of married women.” 

7. That the legislative intention in enacting these statutes 
was to modify the legal rights and liabilities of married 
women. 

8. That the statute providing “for the proof, acknowledg- 
ment and recording of deeds and other instruments of 
writing ” is not incompatible with the equitable power of a 
married woman to charge her separate estate with debts, 
incurred within the scope of the rule herein stated. Phillips 
& Co. v. Graves and wife. 


REMOVAL OF ACTION. 

1. Order removing appealable: final hearing or trial.—An 
order removing a cause from the state court to the circuit 
court of the United States, under the act of congress of 
March 2, 1867, is a final order within the meaning of the civil 
code, and may be reviewed upon petition in error. Evans, 
et al. v. Kimball, et al. 

2. The words “ final hearing or trial”’ in said act are equiv- 
alent to “trial or final hearing;”’ and after a suit has been 
determined in the court of common pleas on its merits it 
is not transferable under the act of congress, although an 
appeal may have been taken to the district court, or a second 
trial allowed under the statute in the court of common 


pleas. Ib. 
STATUTE OF LIMITATION. 


1. Where a proceeding for the contest of a will is com- 
menced within the statutory period of limitation, although 
only part of the persons interested in the contest are made 
parties thereto, the right of action is saved as to all who are 
ultimately made parties, notwithstanding some of them are 
not brought into the case until after the period of limitation 
has expired. Bradford v. Andrews and others. 

2. The plaintiff cannot in such case by dismissing his pe- 
tition defeat the contest, where either of the defendants, 
in his answer, joins in the prayer that the will be set aside 
as invalid. Ib. 


SALE AND DELIVERY. 
Contract executory: evidence.—By the terms of a writ- 
ten contract the plaintiffs sold to the defendant eight 








thousand bushels of corn to be delivered at a future 

at a place named, and to be paid for as fast as delivered at 
a specified rate per bushel. Held, 1. That the contract was 
wholly executory, and that no title passed to the purchaser 
until delivery. 2. That the contract cannot be construed ag 
the sale of a specific lot of corn, containing eight thousand 
bushels more or less. 3. That parol evidence to show that 
at the date of the contract the plaintiffs owned and had 
the disposal of a greater quantity of corn than eight thou. 
sand bushels in cribs on a certain farm, and that the con. 
tract was for the sale of an undivided part of the entire lot, 
is inadmissible. Ormsbee v. Macher and another. 


SURETIES. 

1. Defenses: contribution among: when right of action ae- 
crues.—In an action by a creditor of a deceased person 
against the heirs after the estate has been fully adminis- 
tered, the same defenses may be made as in an action 
against the personal representatives. Camp et al. v. Bost- 
wick. 

2. The right to contribution among co-sureties is not 
founded on the contract of suretyship, but is based on an 
equity arising from the relation of co-sureties. Ib. 

8. The neglect of a creditor, whereby the estate of one 
surety is released, under the statutes of limitation, from its 
direct liability, does not discharge a co-surety from his lia- 
bility for the whole or any part of the debt. Ib. 

4. An estate so released from its direct liability to the 
creditor is, nevertheless, liable to contribute to a co-surety, 
who has paid more than his moiety of the debt. Ib. 

5. The right of action for contribution among co-sureties 
accrues when one has paid more than his proportion of 
their liability. Ib. 

——_~oe——_—_ 


SUPREME COURT OF THE UNITED STATES. 
DECEMBER TERM, 1870. 


CAMPBELL v. WILCOX, 
Omission of stamp — when and how may be taken advantage of. 


The omission of a stamp does not invalidate an instrument 
unless the omission was with fraudulent intent. Such 
omission, if fraudulent, cannot be taken advantage of on 
demurrer; it must be set up by special plea, or urged at 
the trial. 

Mr. Justice Field delivered the opinion of the court. 

The only question in this case arises upon the demurrer 
to the declaration. The action is upon four promissory 
notes of the defendants, and the declaration contains the 
usual averments according to the established precedents in 
such cases, but does not aver that the notes were stamped 
as required by the act of congress, either at their date or 
at any subsequent time. The demurrer is general, that the 
declaration does not set forth facts sufficient in law to con- 
stitute a good cause of action, but the omission of an aver- 
ment in the particular mentioned constitutes the special 
ground of objection presented in the brief of counsel. 

To the objection there are several answers. In the first 
place, the act of congress which requires promissory notes 
and other instruments to be stamped, only declares that 
they “shall be deemed invalid and of no effect ” when the 
stamp is omitted “ with intent to evade the provisions” of 
the act —that is, with intent to defraud the government of 
the stamp duty. It is a fraudulent and not an accidental 
omission, at which the penalty of the statute is levied. 
Such fraudulent omission, if available at all to the maker 
of the note, can only be set up by special plea, or urged on 
the trial. It cannot be taken advantage of on demurrer. 
See act of July 13, 1866, amending internal revenue act of 
June 30, 1864, sec. 158, 14 Stats. 142. 

In the second place, if a stamp were essential to the valid- 
ity of paper of this kind, the averment in the declaration 
that the defendants had made and delivered to the plaintiff 
their promissory notes would imply that the instruments 
were in the form and condition required by law. It has 
been held that in a declaration upon a contract, some 
memorandum of which, under the statute of frauds, must 
be in writing, a compliance with the requisition of the 
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statute is implied in the averment that the contract 
was made, and that sueh compliance need not be specifi- 

stated, although it must be proved if denied by 
the defendant. So in this case the existence of a stamp 
upon the notes, as in the case stated, the existence of a 
writing, is a matter of evidence and not of pleading. 1 
Chitty Pleadings, 304. 

In the third place, the filing of a plea to the merits after 
the demurrer was overruled, operated as a waiver of the 
demurrer. The pleading was thus abandoned, and ceased 
thenceforth to be a part of the record. Clearwater v. Mere- 
dith, 1 Wal. 42; Aurora City v. West, 7 id. 92; Young v. Mar- 
tin, 8 id. 354; Brown v. Saratoga Railroad Co., 18 N. Y. 495. 

The defense is without merit, and the writ of error ap- 
pears to us to have been prosecufed merely for delay. The 
judgment will therefore be affirmed with ten per cent 
damages.— Western Jurist. 


——-- peo ——_ — 


ADMISSIONS TO THE BAR. 


RULES AND REGULATIONS ESTABLISHED BY THE COURT 
OF APPEALS, 


srate OF NEW YORK, 8s. 

The judges of the court of appeals, pursuant to the pro- 
yisions of chapter 486 of the laws of 1871, ordain and estab- 
lish the following rules and regulations in relation to the 
admission of persons hereafter applying to be admitted as 
attorneys, solicitors and counselors in the courts of this 
state: 

I. No person shall be permitted to practice as an attorney, 
solicitor or counselor in any court of record in this state, 
without a regular admission and license by the supreme 
court at a general term thereof. To obtain such admission 
and license, except in cases otherwise provided for by said 
act, the person applying must be examined under the direc- 
tion of the court. The time for the examination of persons 
applying to be admitted as attorneys, solicitors and coun- 
selors shall be Thursday of the first week of each general 
term in the several departments; and the ‘time for taking 
the oath of office shall be on such day thereafter as the 
court may direct. 

The examinations shall in all cases be public, and, unless 
conducted by the judges of the court, shall be by not less 
than three practicing lawyers of at least seven years stand- 
ing at the bar, to be appointed by the court. 

Il. To entitle an applicant to an examination he must 
prove to the court: 

1, That he is a citizen of the United States, and that he is 
twenty-one years of age, and aresident of the department 
within which the application is made, and that he has not 
been examined in any other department for admission to 
practice and been refused admission and license within 
three months immediately preceding, which proof may be 
by his own affidavit of the facts. 

2. That he is a person of good moral character, by the 
certificate of the attorneys with whom he has passed his 
clerkship, but which certificate shall not be deemed conclu- 
sive evidence, and the court must be satisfied on this point 
after a full examination and inquiry. 

3. That he has served the clerkship or pursued the sub- 
stituted course of study prescribed by the rules, as requisite 
toanexamination. The clerkship may be proved by the 
certificate of the attorneys with whom the same was served, 
or, in case of their death or removal from the state, by such 
other evidence as shall be satisfactory to the court. 

The proof of any time of study allowed as a substitute for 
any part of the clerkship required by these rules shall be 
by the certificate of the teacher or president of the faculty, 
under whose instructions the person has studied, together 
with the affidavit of the applicant ; the proof must be satis- 
factory to the presiding judge of the court, who alone shall 
make the order allowing a deduction from the regular term 
of clerkship by reason of such studies. 

III. No person shall be admitted to examination as an 
attorney, solicitor or counselor, unless he shall have served 





a regular clerkship of three years in the office of a practicing 
attorney of the supreme court, after the age of seventeen 
years. 

IV. It shall be the duty of the attorney with whom the 
clerkship shall be commenced to file a certificate in the 
office of the clerk of the court of appeals, certifying that 
the person has commenced a clerkship with him, and the 
clerkship shall be deemed to have commenced on the day 
of the filing of the certificate. A copy of the certificate, 
certified by the clerkvf the court of appeals, with the date 
of the filing thereof, shall be produced to the court, at the 
time of an application for examination. 

V. When a clerkship has already commenced, or shall 
have commenced before these rules shall take effect, the 
certificate required by the preceding rule, verified by the 
affidavit of the attorney, stating the time of the actual com- 
mencement of such clerkship, may be filed at any time 
before the first day of November next. 

VI. It shall be the duty of an attorney to give to a clerk, 
when he shall leave his office, a certificate stating his moral 
character, the time of clerkship which he has passed with 
him, and the period which has been allowed him for vaca- 
tion. 

Not more than three months shall be allowed for vaca- 
tions in any year. 

The term of clerkship will be computed by the calendar 
year, and any person applying for admission, whose period 
of clerkship shall expire during the term at which the appli- 
cation shall be made, will be admitted to examination at the 
customary day of the same term. ° 

VIL. Any portion of time, not exceeding one year, actually 
spent in regular attendance upon the law lectures in the 
university of New York, Cambridge university, or the law 
school connected with Yale college, or a law school con- 
nected with any college or university of this state, having 
a department organized with competent professors and 
teachers, in which instruction in the science of law is regu- 
larly given, shall be allowed in lieu of an equal period of 
clerkship in the office of a practicing attorney of the supreme 
court. 

VIII. Persons who have been admitted and have practiced 
three years as attorneys in the highest court of law in 
another state may be admitted, without examination, to 
practice as attorneys, solicitors and counselors in the courts 
of this state. But such persons must have become residents 
of this state before applying for admission, and must bring 
a letter of recommendation from one of the judges of the 
highest court of law in the state from which they came. 

IX. These rules shall take effect on the first day of June, 
1871. 

Dated ALBANY, May 1, 1871. 

8. E. CHURCH, R. W. PECKHAM, 
W. F. ALLEN, CHAS, A. RAPALLO, 
M. GROVER, CHAS. J. FOLGER, 
CHAS. ANDREWS. 


—_—_--o—__——_ 
COMMISSION OF APPEALS— DECISIONS. 


Isaac L. Wells v. Edmund Miller. 
Daniel Morgan v. Sarah E. Harmas. Re-argument ordered. 
JUDGMENT REVERSED. 

Chas. H. Van Brunt, rec’r, v. David H. Applegate. 

Elizabeth Hudson v. Leonard Carlisle. 

Abraham Wise and ano. v. Hezekiah H. Chase. 

George W. Crouch v. Willard Parker. 

Abraham B. Wetmore and ano. v. Fred. Gebtzman. 

Walter P. Allen, sury’r of Elijah Allen, v. The Mercantile 
Insurance Company. 

Manley Loomis v. George M. Brown and ano. 

Daniel Warner v. The New York Cent. Railroad Company. 

Mandna F. Fenner v. The Buffalo and St. Line Railroad 


Company. 
ORDER AFFIRMED. 


Charles A. Yates v. Henry M. North. 

Judgment affirmed and costs of all parties on appeal to 
this court to be paid out of the estate. 

Polly Peck v. Daniel M. Redfield. 
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JUDGMENT AFFIRMED. 


Eleazer Ayers v. Matthew O. Farrel et al. 
Daird H. Buel v. Myron Cone. 

Wm. McMonies v. John McKenzie. 

Michael Delehanty v. Robert Seaman and ano. 
John C. Vandevere, exec., v. John Smith. 
Jas. C. Jewell and ano. v. Christian D. Emson. 
Jos. Cavanagh and ano. v. Francis 8, Beckwith. 
Emanuel Consalus v. John Brothers. 

Henry H. Morange v. Major G. Mix. 

Wm. M. Goodrich et al. v. Jas. M. Thompson. 
B. Noble Lord, surv., v. Wm. E. Fowler. 
Caroline Abbey v. Abraham A. Deyo. 

David M. Meeker v. Joseph 8. Clegham. 

John N. Patton v. Jas. C. Taylor. 

Stephen C. Bedell v. Long Island Railroad Co. 

Edward D. Rutle v. New York and Buffalo Electric Tele- 
graph Company. 

First National Bank of Angelica v. Charles F. Hall, im- 
pleaded, etc. 

Otis W. Wilcox v. John V. Howell. 

Mary A. Flanning v. John Van Nostrand and another. 

Calvan Witty v. A. E. Campbell, sheriff, etc. 

Judah Lord et al. v. Patrick Dougherty. 

Sylvester J. Sherman v. John D. Prince. 

Barnabas Hammett v. John H. Linneman. 

Walter S. Vose et al. v. J. H. V. Cockcroft et al. 

Michael Saxton v. Bavier Zett. 

The Black River Bank v. Oryille Page and another. 

Hannah Launen v. The Albany Gas Light Company. 

Clarissa A. Gridley v. The N. Y. Central R. R. Company. 

In rel. Chas. G. Miller v. Emanuel Levi. 

Lorenzo Van Buren and another v. Sylvester Ferris. 

Daniel G. Bradley and another v. Bethel S. Wheeler. 

Chas. 8S. Newton and another v. Joseph Wales. 

Samuel C. Reed v. Phillip Nussbaum. 

Eli H. Fish v. Francis Cottenett. 

The Bank of Commonwealth v. Benj. Mitchell. 

J. J. Ryder v. John Smith. 

Nicholas W. Brown v. John Smith. 

Abram Voorhies v. John Smith. 

Jas. Gascoyne v. John Smith. 

Wm. M. Williamson v. John Smith. 

Wm. Bush v. John Smith. 

Ditwis Coe v. John Smith. 

David Farrington v. John Smith. 

John 8. Brown v. John Smith. 

Oliver Ryder v. John Smith. 

Henry Suydam v. John Smith. 

John Corey v. John Smith. 

Wm. Bropley v. John Smith. 

John J. Barre v. John Smith. 

Garrett Applegate v. John Smith. 

Jeremiah Ryder v. John Smith. 

Albert E. Lord v. John J. Ostrander. 

Judgment reversed and judgment ordered for the plaintiff 
on the verdict —Sally Ann Howell v. Knickerbocker Life 
Insurance Company. 

Order of general term reversed, and judgment ordered 
for the plaintiff upon the verdict—Ann Savage v. Edward 
O'Neil. 

Judgment reversed and judgment ordered for defendant 
—Edgar W. Chamberlain v. Western Transportation Co. 

Order affirmed and judgment absolute against the plain- 
tiff—Henry Saunders and ano. v. Wm. Haynes. 

Order of general term reversed by default and judgment 
of circuit affirmed — Jane Quinn v. Geo. B. Skinner. 

Order of general term reversed and order of county court 
affirmed — Henry L. Fish v. Chas. Emson. 

Order of general term reversed and judgment of special 
term affirmed — Nathaniel Cowdry v. Wm. A. Coit. 

Order of general term affirmed and judgment absolute for 
plaintiff ordered — David Bottsford v. Hector McClean. 

Judgment of the supreme court reversed and of the county 
court affirmed — Francis A. Allen v. Alonzo N. Godfry. 

Order of supreme court reversed and order of city court 








Se 
of Brooklyn affirmed — Richard Sage v. Rhoda Blaine 
impl’d, ete. 

Order of general term reversed with costs and judgmen, 
upon the nonsuit ordered against the plaintiff —Stephe 
McPaddon v. N. Y. Central Railroad Company. 

Judgment affirmed without costs to either party in th 
court of appeals, provided the plaintiff shall, within 
days after the entry of this order, serve on the defendant; 
attorney a stipulation deducting from the payment 
April 6, 1863, as of that date. the sum of $2,407.43. If such 
stipulation be not served, then the judgment is reverseq 
and a new trial ordered — Jas. H. Wells v. George Yates, 

The court adjourned sine die. 


—_—- > e—_—— 
NOTES. 


The lecture delivered by Mr. William Allen Butler, befor 
the law school of the University of New York, on “ Lawyer 
and Client,’’ has been published by the Appletons, 


Mr. Heard’s “ Curiosities of the Law Reporters ” has beep 
published. 

The Pittsburg Legal Journal has been reduced in size 
from an eight page to a four page paper. 

With the number for May 6th, our able English contem. 
porary — The Law Times — entered upon its fifty-first volume 
Its editorials are rfow printed in larger type, and in two 
instead of three columns. Its miscellaneous matter appe: 
in the small type and three columns, as of old. 


——_ +o 
PERSONAL. 


Sir John Stuart has retired from the office of vice-chan 
cellor. He was appointed in 1852. 

A report is in circulation, which, for the honor of the ge 
tleman implicated, we hope is not true, that Rulloff’s coun 
sel professes to have in his possession Rulloff’s confession, 
As up to his last moments the murderer vehemently denied} 
having made a confession, any that may be put forth will 
be very generally looked upon as apocryphal. 

The Lewis County Journal and Republican, speaking of 
Judge Henry A. Foster, says: “ Judge Foster, with the vigo 
and intellectual promptness for which he has ever been 
remarkable, will reach 71 years of age in about one wee! 
Just from the exhausting labors of the three weeks’ circuit 
in Jefferson county, the endurance, unabated natural force, 
and mental perfections exhibited by the man are some 
what remarkable. On his retirement from the bench, which 
will take place on the first of January next, owing to the 
expiration of his term of office, and a requirement of the 
amended constitution preventing re-election after the age 
of 70, we understand he resumes the practice of his pro- 
fession.” 

The United States senate has confirmed the nomination 
of Hon. Joseph R. Lewis, late associate justice of the 
supreme court of Idaho, as associate justice of the supreme 
court of New Mexico. 

Jules Favre was Bismark’s lawyer when the latter was 
Prussian ambassador to Paris. 


——_e- oe —__—__ 
THE LEGAL PROFESSION. 


It may be said, I think with some truth, of the profession 
of the bar, that in all political systems and in all times it 
has seemed to possess atwo-fold nature; that it has seemed 
to be fired with the spirit of liberty, and yet to hold fast 
the sentiments of order and reverence, and the duty of 
subordination ; that it has resisted despotism, and yet taught 
obedience ; that it has recognized and vindicated the rights 
of man, and yet has reckoned it always among the most 
sacred and most precious of those rights to be shielded and 
led by the divine nature and immortal reason of law; that 
it appreciates social progression and contributes to it, and 
ranks in the classes and with the agents of progression, yet 
evermore counsels and courts permanence, and conserv® 
tism, and rest. — Rufus Choate. 
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LEGAL NEWS. 

The death penalty has been abolished in Mexico. 

The number of law books published in this country 
during the year 1870 was 151. 

At the twelfth annual commencement of the Columbia 
college law school, held on the lith inst., the degree of 
bachelor of laws was conferred on ninety-eight candidates. 

The lord chancellor, says the Pall Mall Gazette, declines to 
appoint to the magistracy of Bradford one Thompson, be- 
cause he is connected with the brewing trade. 

The following gentlemen have been elected officers of the 
New York law institute: Charles O’Connor, president ; 
Joseph 8. Bosworth and Benjamin D. Silliman, secretaries. 

Hon. William Brown, for many years a leading member of 
the bar of Central Illinois, died at Jacksonville on the 6th 
inst. 

The supreme court of California has decided that the law 
allowing counties to vote subsidies to railroads is uncon- 
stitutional. 

Justice John M. Read, of the supreme court of Pennsy]- 
yania, is about to resign his seat on the bench, on account 


T, before 
“ Lawyer 


has been 


d in size 


contem.[f of advanced years and broken health. 
volume The friends of the late Governor John A. Andrew pro- 
1 in two 


pose to endow a professorship, in the law department of 
" appe: Harvard University, to bear his name. 

Parisian law courts will have something to do when other 
matters get straightened out over there. Over 35,000 suits 


are said to be now pending and awaiting trial. 


ce-chan-@ J,Q. Dickinson, clerk of the Florida state court and dep- 
uty United States marshal, was assassinated on the 5th 

the gen-™ inst. at Mariana in that state. 

’s coun 


Mr. Kenelen E. Digby, barrister-at-law of Lincoln’s Inn, 
has been re-elected to the Vinerian professorship of law in 
the University of Oxford. 


1fession, 
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orth will 
Governor Claflin, of Massachusetts, following in the wake 


of some of the western states, has appointed Julia Ward 
Howe and Mrs. Stevens, of Cambridge, justices of the peace 
for Suffolk county. 
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Miss Phoebe Cozzens, who is well known as a lecturer on 
woman’s suffrage and kindred subjects, has just graduated 
as bachelor of laws at the law school attached to Washing- 
ton University in St. Louis. 


Judge Thomas J. Boynton, of the southern district of 
Florida, died in Bellevue hospital, New York, on the 3d inst. 
Judge Boynton was appointed by President Lincoln, in 1863, 
when only twenty-four years old, and at the time was the 
youngest judge in the United States. 


Judge William H. Russel, who was impeached before the 
Texas legislature on the charge of high crimes and mis- 
demeanors, has been acquitted. Four republicans and ten 
democrats voted in favor of his acquittal, and thirteen 
republicans against it. 
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The supreme court of California seems to entertain the 
opinion that a reasonable degree of legal knowledge is 
desirable in a candidate for admission to the bar. A few 
weeks ago an entire class presented for admission was 
rejected. 


The provision allowing the per diem expenses of the court 
of appeals of this state was repealed by the recent legis- 
lature, and the sum of $2,000 given to each judge in lieu 
thereof, making the salary of the chief judge $9,500, and 
that of each of the associates $9,000. 
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The legislature of Indiana, upon the recommendation of 
Governor Baker, passed a new law, requiring that a person 
shall reside three. years in that state before an action for 
divorce can be maintained, and that if the alleged acts 
forming the grounds for application were committed in 
nother state, it must be shown that they would have been 
sufficient cause for a divorce under the laws of that state. 








NEW YORK STATUTES AT LARGE. 


CHAP. 274. 


Aw Act to amend chapter four hundred and thirty- 
two of the laws of eighteen hundred and seventy, 
entitled ‘“‘An act to amend section six of chapter 
eight hundred fifty-five of the laws of eighteen 
hundred and sixty-nine, entitled ‘An act to extend 
the powers of boards of supervisors, except in the 
counties of New York and Kings,’’’ passed April 
twenty-seventh, eighteen hundred and seventy. 

PASSED April 4, 1871; three-fifths being present. 


e People of the State of New York, re nted in te 
Pn gee ty enact as Tee: ‘a 

SECTION 1. Section one of chapter four hundred and 
thirty-two of the laws of eighteen hundred and seventy is 
hereby amended so as to read as follows: 

§ 1. Section six of chapter eight hundred and fifty-five of 
the laws of eighteen hundred and sixty-nine is hereby 
amended so as to read as follows: 

86. The bills rendered by justices of the peace for services 
in criminal proceedings shall, in all cases, contain the name 
and residence of the complainant, the offense charged, the 
action of the justice on such complaint, the constable or 
officer to whom any warrant on such complaint was de- 
livered, and whether the person charged was or was not 
arrested, and whether an examination was waived or had 
and witnesses sworn thereon; and the account shall also 
show the final action of the justice in the premises. At any 
time within fifteen days after the board of town auditors of 
any town shall have filed with the town clerk thereof the 
certificate of accounts audited, as required by law, any tax 
payer of said town may appeal from the action of said board 
of town auditors, in auditing the account of any justice of 
the peace, to the board of supervisors of the county. Said 
appeal shall be made by serving notice thereof, in writing, 
on the town clerk of the town, and on the clerk of the board 
of supervisors, within the time above limited. The said 
supervisors shall, thereupon, audit the accounts of such 
justices of the peace, and their decision in the auditing and 
allowing of said account shall be final. 

§ 2. This act shall take effect immediately. 

(See Supervisor’s Manual, 45.) 





CHAP. 283. 


Aw Act to amend an act entitled ‘‘An act to amend 
chapter nine hundred and seven of the laws of eight- 
een hundred and sixty-nine, entitled ‘An act to 
amend an act entitled an act to authorize the forma- 
tion of railroad corporations, and to regulate the 
same,’ passed April second, eighteen hundred and 
fifty, so as to permit municipal corporations to aid in 
the construction of railroads,’’ passed May eighteen, 
eighteen hundred and sixty-nine; passed May eight- 
een, eighteen hundred and seventy. 

PASSED April 4, 1871; three-fifths being present. 


The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

SEecTION 1. Section four of chapter seven hundred and 
eighty-nine of the laws of eighteen hundred and seventy is 
hereby amended so as to read as follows: 

§4. It shall be the duty of such commissioner, with all rea- 
sonable dispatch, to cause to be made and executed the 
bonds of such municipal corporation, attested by the seal 
of such corporation affixed thereto, if such corporation has 
acommon seal, and, if not, then by their individual seals, 
and signed and certified by said commissioners, who are’ 
hereby authorized and empowered to fix such common seal 
thereto, and to sign and certify such bonds. Such bonds 
shall become due and payable at the expiration of thirty 
years from their date, and shall bear interest at the rate of 
seven per cent per annum, payable semi-annually, and shall 
not exceed in amount twenty per cent of the entire taxable 
property within the bounds of said municipal corporation, 
as shown by said list, nor shall they exceed in amount the 
amount set forth in such petition. The said bonds shall 
also bear interest warrants, corresponding in number and 
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amounts with the several payments of interest to become 
due thereon, but the commissioners may agree with any 
holders to register any such bonds, in which case the inter- 
est warrants on the registered bonds shall be surrendered, 
and the interest shall be payable only on the production of 
the registered bonds, which shall then be transferable only 
on the commissioners’ records. The savings banks of this 
state are authorized to invest in said bonds not to exceed 
ten per cent of their deposits. All taxes, except school and 
road taxes, collected for the next thirty years, or so much 
thereof as may be necessary, in any town, village or 
city, on the assessed valuation of any railroad in said 
town, village, or city, for which said town, village or city 
has issued or shall issue bonds to aid in the construction of 
said railroad, shall be paid over to the treasurer of the 
county in which said town, city or village lies. It shall be 
the duty of said treasurer, with the money arising from 
taxes levied and collected as aforesaid, which has hereto- 
fore been or shall hereafter be paid to him (including the 
interest thereon), to purchase the bonds of said town, issued 
by said town to aid in the construction of any railroad or 
railroads, when the same can be purchased at or below par; 
the bonds so purchased to be immediately canceled by said 
treasurer and the county judge, and deposited with the 
board of supervisors. In case said bonds so issued cannot 
be purchased at or below the par value thereof, then it shall 
be the duty of said treasurer, and he is hereby directed, to 
invest said money so paid to him as above mentioned, with 
the accumulated interest thereon, in the bonds of this 
state, or of any city, county, town or village thereof issued 
pursuant to the laws of this state, or in bonds of the United 
States. The bonds so purchased, with the accumulated 
interest thereon, shall be held by said county treasurer as a 
sinking fund for the redemption and payment of the bonds 
issued or to be issued by said town, village or city in aid of 
the construction of said railroad or railroads. In case any 
county treasurer shall unreasonably refuse or neglect to 
comply with the provisions of this act, any tax payer in any 
town, village or city, theretofore having issued bonds in aid 
of the construction of any railroad or railroads, is hereby 
authorized to apply to the county judge, on petition, for an 
order compelling said treasurer to execute the provisions of 
this act. And it shall be the duty of said county judge, 
upon a proper case being made, to issue an order directing 
said county treasurer to execute the provisions of this act. 
All provisions of law now in force relating to the enforce- 
ment of the decrees or orders of the supreme court are 
hereby declared to apply to and devolve upon said county 
judge in the enforcement of said order. The county treas- 
urers of the several counties of this state, in which one or 
more towns are situated which have issued bonds for railroad 
purposes, shall execute a bond, with two sufficient sureties 
to be approved by the county judge of the counties respect- 
ively, to the people of the state of New York, in such penal 
. sum as may be prescribed by the board of supervisors of 
the respective counties, conditioned for the faithful per- 
formance of the duties devolving upon him in pursuance 
of the provisions of this act. 
§ 2. This act shall take effect immediately. 





CHAP. 329. 


Aw Act to amend chapter eight hundred of the Session 
Laws of eighteen hundred and sixty-six, relative to 
the taking of lands for the erection of school-houses, 
or making additions thereto. 

PASSED April 6, 1871; three-fifths being present. 


The People of the State of New York, represented in Senate 
and Assembly, do enact as follows : 


SEcTION 1. Section twelve of chapter eight hundred of the 
laws of eighteen hundred and sixty-six, relative to the tak- 
ing of lands for the erection of school-houses, or making 
additions thereto, is hereby amended so as to read as fol- 
lows: 

“§ 12. This act shall not apply to cities of more than thirty 
thousand inhabitants; nor shall it be lawful under this act 
to acquire title to less than the whole of any city or village 
lot with the erections thereon, if any, nor to any premises 





occupied as a homestead by the owner or owners thereof, 
without the consent of such owner or owners; nor, beyond 
the corporate limits of cities, to any garden or orchard, or 
any part thereof, nor to any part of any yard or inclosuyp 
necessary to the use and enjoyment of buildings, or any 
fixtures or erections for the purposes of trade or manufac. 
tures, without the consent of the owner or owners thereof” 

§ 2. Section thirteen of said act is hereby amended so x 
to read as follows: 

“§ 13. Boards of education in cities of not more thay 
thirty thousand inhabitants are hereby clothed with all the 
powers of trustees under the act hereby amended, and the 
title to any and all lands acquired in any city, under the 
provisions of said act, shall vest in the board of education 
thereof, or such other corporate body as is by law vesteq 
with the title to the school lands in such city. But nothing 
in the act hereby amended contained shall be construed to 
limit or circumscribe the powers and duties heretofor 
lodged in such boards of education by law.” 

§ 3. This act shall take effect immediately. 

(See 6 Stat. at Large, 834.) 


CHAP. 669. 


Aw Act to amend an act entitled ‘An act to authorize 
the formation of railroad corporations and to regu- 
late the same,”’ passed April second, eighteen hun- 
dred and fifty. 





Passep April 21, 1871, 

The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

SECTION 1. The twenty-seventh section of an act entitled 
“An act to authorize the formation of railroad corporations 
and to regulate the same,” passed April second, eighteen 
hundred and fifty, is hereby amended so as to read as 
follows: 

§ 27. No company formed under this act shall lay down or 
use in the construction of their road any iron rail of less 
weigbt than fifty-six pounds to the lineal yard on grades of 
one hundred and ten feet to the mile or under, and not less 
than seventy pounds to the lineal yard on grades of over 
one hundred and ten feet to the mile, except for turn-outs, 
sidings and switches, provided, this section shall apply only 
to roads now being constructed or hereafter to be con- 
structed, when the gauge of said road exceeds four feet 
or over. 

(See 3 Stat. at Large, 627.) 

§2. Section twelve of chapter one hundred and forty of 
the laws of eighteen hundred and fifty is hereby amended 
so as to read as follows: 

§ 12. As often as any contractor for the construction of 
any part of a railroad, which is in progress of construction, 
shall be indebted to any laborer for thirty or any less num- 
ber of days’ labor performed in constructing said road, such 
laborer may give notice of such indebtedness to said com- 
pany in the manner herein provided; and said company 
shall thereupon become liable to pay such laborer the 
amount so due him for such labor, and an action may be 
maintained against said company therefor. Such notice 
shall be given by said laborer to said company within twenty 
days after the performance of the number of days’ labor, 
for which the claim is made. Such notice shall be in 
writing, and shall state the months and particular days of 


the month upon which fabor was performed and remains 
unpaid for, the price per day, the amount due, with the 
name of the contractor from whom due, the section of the 
road performed, and shall be signed by such laborer or his 
attorney, to which notice an affidavit shall be annex 
made ay aa laborer or his attorney, to the effect that 0! 
his own knowledge the statements contained in such notice 
are in all respects true. Such notice, so verified, shall be 
served on an engineer, agent or superintendent employed 
by said qompeny, having charge of the section of the 

on which such labor was performed, personally or by leay- 
ing the same at the office or usual place of business of such 
engineer, agent or superintendent, with some person 
suitable age. But no action shall be maintained against 
any company, under the provisions of this, section, unless 
the same is commenced after ten and within thirty days 
after notice is given to the company by such laborer 4% 
above ows ed. 

§ 3. This act shall take effect immediately. 

(See 3 Stat. at Large, 620; 26 Barb. 143; 6 Abb. [N. 8.] 229; 
24 .N. Y. 482; 37 Barb. 205.) 
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The Albany Law Journal. 


ALBANY, JUNE 8, 1871. 
a 


THE LAW OF MORTGAGES OF REAL ESTATE, 
AS PREVAILING IN NEW YORK.* 


It has been well observed, that few parts of the law 
jead to the discussion of more extensive and useful 
jearning than the law of mortgages of real estate; and 
it may be added, that there is probably no branch of the 
law that has exhibited so many curious changes, has ex- 
hausted so thoroughly the patience, thought and erudi- 
tion of centuries, and has at last been settled on such 
true and lasting principles of justice, as that on which 
the subject of this essay is founded. A mortgage has 
been defined most accurately and comprehensively as a 
conveyance of an estate by way of pledge for the secu- 
rity of a debt, and to become void on payment of it. 
The effect of this transfer we shall speak of hereafter, 
but here we will confine ourselves to a short historical 
sketch of the law of mortgages as it existed at common 
law, and will endeavor to show how equity exerted her 
beneficent influence over and modified the rigorous 
doctrines of the common law. 

The mortgage, as explained by Littleton, is a feoff- 
ment upon condition, made by a debtor to his creditor. 
The title passes to the feoffee, subject to be defeated by 
the punctual payment of the debt; and this is the origin 
of the word “ mortgage,” or mortuum vadium; “for 
that it is doubtful whether the feoffer will pay at the 
day limited such sum or not; and if he doth not pay, 
then the land which is put in pledge upon condition for 
the payment of the money is taken from him forever, 
and is dead to him upon condition, etc.; and if he doth 
pay the money, then the pledge is dead as to the tenant, 
ete.” Sec. 332. 

A mortgage of land, as security for debt in the time 
of Littleton, was universally regarded as another form 
ofan estate upon condition. All the strict rules appli- 
cable to conditions attached and perverted the original 
design of the contract. 

If the debt was not “‘truly and effectually”’ paid at 
the day appointed, termed the “law” day, the title of 
the mortgagee became absolute, and the land of the 
mortgagor was irrevocably lost. The result of this 
forfeiture was, in most cases, cruelty and wrong, for in 
those early times money-lenders were not only few, but 
noted for their rapacity; and, we may safely say, that 
in the majority of instances the value of the land far 
exceeded the amount of the debt. The relation of 
debtor and creditor, in all stages of society, must, as a 
matter of course, be attended with more or less oppres- 
sion, selfishness and fraud on the one hand, and weak- 
ness, necessity and helplessness on the other. 

In that rude age, especially, the power of the creditor 
over the debtor, unrestrained as it was by courts of 
equity, must have been attended with fearful conse- 
quences; for the injustice and misery caused by a 
technical construction of this contract could not be 
tolerated by a civilized and enlightened community, 
a will be seen. The hardship of forfeiture, however, 
continued unmitigated during the supremacy of Lord 
Coke, when the principles of the common law were 
protected with all zeal and pertinacity, and the juris- 
diction of equity was considerably limited. We find, 














*The following essay received the second prize at the 
Tecent commencement of the Columbia College Law School. 





however, that even before Lord Coke, so early as 1178, 
A. D., the clergy at the Council of Lateran considered 
forfeitures for non-payment at the law day unconsci- 
entious, and declared that, where the creditor had col- 
lected the full amount of his debt, by receiving the 
rents and profits, he should restore the land to the 
debtor. 1 Spence Eq. Jurisp., p. 600. 

During the reigns of Henry VI and Edward IV the 
jurisdiction of courts of equity was confined to cases 
where some undue advantage was taken of the mort- 
gagor by the mortgagee, where there was fraud in the 
transaction, or some similar ground for the interference 
of equity, under one of its acknowledged heads. Fi- 
nally, in the reign of Chas. I, the doctrine was estab- 
lished, that payment of the debt after the expiration 
of the time limited in the mortgage deed was, in equity, 
as effectual as if made before, toward loosening the grip 
of the creditor upon the estate, and that it was neces- 
sary thereafter for mortgagees to resort to an action to 
cut off the right of the mortgagor toredeem. Emman- 
uel Coll. v. Evans, 1 Ch. R. 18. 

This just and most beneficent principle, thus well 
rooted after a long and perilous struggle, was to the 
mortgagors of the time the signal of emancipation from 
the technical and oppressive rules of law which bound 
them to the strict and unrelenting tenor of their con- 
tracts. How v. Vigures, t Rep. in Ch. 32. 

A court of chancery, to speak more fully of its firm 
and benignant jurisdiction over the subject, looked 
deeply into the root and substance of the contract, and 
not at its outward form, and declared that the land was 
conveyed as security for debt; that the debt was the 
principal, and the land the incident; that the relation 
of debtor and creditor was created ; that default in pay- 
ment at the time limited did not, ipso facto, change 
the whole nature of the transaction — did not of itself 
make the creditor, who was before only a trustee, the 
absolute owner of the freehold. 

The mortgagor still had a right to redeem his prop- 
erty, termed an equity of redemption, and it was 
imperative upon the mortgagee to resort to a bill in 
equity, termed “fvreclosure,”’ in order to get the per- 
fect title. 

The action of foreclosure barred the equity of 
redemption by a decree of the court, that, unless the 
debtor, within a certain time mentioned, paid the 
debt, he should be forever foreclosed of his right. 

This was in effect postponing the law day, and giving 
the debtor one more opportunity of recovering his 
property. If he availed himself of it, and paid the 
principal, interest and expenses to the mortgagee, the 
lien of the latter was discharged, and the original pro- 
prietor was again owner of his land, free and clear of 
allincumbrance. If the debtor did not perform, the 
creditor kept the estate without further interference. 
Notwithstanding the power of a court of equity to 
interpret the contract of mortgage according to the 
intent of parties, in a court of law the ancient rules 
were still in force, and the rights of the parties were 
settled under the old standards of justice, unless relief 
was expressly sought in chancery. 

Though there were in this way two sets of rules, still 
the law courts necessarily felt the influence of equita- 
ble principles, and many of the odious rules so stub- 
bornly adhered to were in course of time superseded. 

At the time of the earlier decisions in this state the 
liberal doctrines of Hardwicke and Mansfield were 
hastening the amalgamation of these two antagonistic 
systems. 
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Lord Hardwicke, in Richards v. Syms, Barnard, 
ch. 90, though sitting in a court of equity, shows the 
effect at law of the discharge of the debt, as follows: 
“At law, the interest in the land is thereby defeated, 
and in equity a trust arises for the benefit of the mort- 
gagor. No writing is, in these cases, necessary, which 
shows that even the law considers the debt as the prin- 
cipal, and the land to be only an acgident.”’ 

Lord Mansfield, in Martin v. Mowlin, 2 Burr. 969, 
expressed himself in a court of law in this authorita- 
tive language: ‘A mortgage is a charge upon the 
land, and whatever would give the money will carry 
the estate in the land along with it to every purpose. 
The estate in the land is the same thing as the money 
due uponit. The assignment of the debt will draw the 
land after it as a consequence — nay, it would do it, 
though the debt were forgiven only by parol; for the 
right to the land would follow, notwithstanding the 
statute of frauds.”’ 

In Eaton v. Jaques, Doug. 444, this illustrious mas- 
ter of legal science followed out the above doctrine in 
these words: ‘*To do justice it is necessary to under- 
stand things as they really are, and construe instru- 
ments according to the intent of parties. What is 
the effect of this instrument between the parties? Can 
we shut our eyes and say it is an absolute conveyance ?”’ 

The influence of these great minds served to push 
the tendency in New York to construe mortgages in 
both courts in the same equitable light. Coming more 
particularly to the New York law we shall find that the 
doctrines prevailing here are considerably in advance 
of England, and are not altogether followed in this 
country. 

This is not, perhaps, a matter of surprise, when we 
consider how closely law and equity have been united, 
and how incessantly the claims and necessities of a 
great commercial state have called for aid and recog- 
nition. 

The whole jurisprudence of New York, especially as 
it concerns mortgages, proves, in a remarkable degree, 
the truth of those well-known and often quoted words 
of Lord Redesdale (Mitf. 428) : 

“The distinction between law and equity is never in 
any country a permanent distinction. Law and equity 
are in constant progression, and the former is continu- 
ally gaining ground oathe latter. A great part of what 
is now strict law was formerly considered as equity, 
and the equitable decisions of this age will unavoidably 
be ranked under the strict law of the next.” 

In the further consideration of the law of mortgages, 
as prevailing in New York, we will examine the sub- 
ject under the following divisions: 

Division I. Nature and form of mortgages, and the 
clauses usually inserted. 

Division II. The respective interests of mortgagor 
and mortgagee. 

Division III, The assignment and discharge of mort- 


Division IV. Foreclosure. 

Division I. Nature and form of mortgages and the 
clauses usually inserted.—The mortgage of real prop- 
erty has, from the earliest period in this state, been 
interpreted both in courts of law and equity as a per- 
sonal interest in the land. 

In form, even at the present day, it is a transfer of- 
the legal title, but the effect of the transfer is only to 
create a lien or charge. 

In other words, it isa pledge, and retains this charac- 
ter whether the debt is punctually paid or not, and the 





pledge is redeemable at any time before judicial fon 
closure. 

It has long been settled that payment of the dey 
discharges the lien of the creditor, and no Teconyey. 
ance is necessary, which shows conclusively that only 
a chattel interest is conveyed. 

A mortgage deed in this state is universally accom. 
panied by a bond, conditioned for the payment of th 
sum of money mentioned in the deed. The advantage 
of this is, that, should the land prove a scanty security, 
the creditor may sue the debtor on the bond, whic) 
creates a personal obligation. The bond represents the 
debt and the mortgage the security, and the assignment 
of the debt would carry with it the mortgage under the 
rule above stated, that the land is incidental to the debt, 

Mortgages are of two kinds—legal and equitable, 
Equitable mortgages, as contradistinguished from legal, 
which we have above considered, are irregular in form, 
and can only be enforced in a court of equity on the 
theory of a trust. 

The following instances will suffice: 

I. Where an absolute conveyance is intended as a 
mortgage. In this case parol evidence will be sufficient 
to show the true nature of the contract, and a trust will 
be fastened on the grantee. 

Il. Where a deposit of title deeds is made as a secu. 
rity for money. 

III. Where there is a sale of real estate and the pur. 
chase-money is unpaid. In this case the vendor hasa 
lien on the land enforced in equity as a mortgage. 

The clauses that the mortgage usually contains are: 

First. Provision in regard to insurance. 

Second. The thirty days’ clause; the effect of which 
is, that, if the mortgagor does not pay the interest on 
the debt within thirty days after the same becomes 
due and payable, the mortgagee may, at his option, 
commence proceedings to foreclose. There is no rule 
against such an agreement, and it is generally inserted 
by prudent mortgagees. 

Third. Power of sale, which will be referred to below. 

Division II. Respective interests of mortgagor and 
mortgagee. —The mortgagor is deemed to have the 
seisin. The case of Runyon v. Mersereau, 11 Johns. 5. 
decided this proposition in the most unequivocal terms. 
It was there held that trespass could be maintained by 
a mortgagor against a person claiming under the mort- 
gagee, and expressly on the ground that seisin was in 
the mortgagor. The widow of the mortgagor takes 
dower. The first case that decided this point was 
Hitchcock v. Harrington, 6 Johns. 290, which was soon 
followed by Collins v. Torry, 7 id. 278. In this latter 
case the court observed that “ the seisin in the husband 
did, in effect, enable the wife to be endowed of an equity 
of redemption.” 

All the qualities of a legal estate are retained by the 
mortgagor. He may devise it as land, and mortgage 
and incumber it ad libitum, and, in short, is entitled to 
every benefit, and must bear every burden, of a free- 
holder. Formerly the mortgagee could bring an action 
of ejectment to gain possession of the land, but this 
remedy was taken away by the revised statutes. 

For one or two purposes the mortgagee has the rights 
of agrantee in fee. For example, in the law of fixtures, 
the mortgagee has the full benefit of the maxim, Quid 
quid plantatur solo, solo cedit. The meaning of thisis 
that erections, made on the land before the mortgag? 
is executed, cannot be removed by the mortgagor, # 
both the land and every thing attached to it becomes 
securitv for the debt. 
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After default, though the mortgagee cannot bring an 
action of ejectment, he may, if allowed to go into pos- 
session, retain the land until his principal, interest and 
expenses are paid. This, however, is not deemed to 
give him any larger rights; he is bound strictly to 
apply the rents and profits of the land to the last cent 
toward the payment of his debt; he is liable to an 
accounting in equity, and, if the money due is paid or 
tendered, his possession becomes wrongful. 

As Comstock, C. J., expresses it (21 N. Y. 393): ‘‘We 
may call it a just and lawful possession, like the pos- 
session of any other pledge; but when its object is 
accomplished, it is neither just nor lawful for an 
instant longer.”’ 

It is now firmly settled in this state that the mort- 
gagee has only a chose in action (15 Johns. 319), and 
gains no definite or certain estate in the land until 
foreclosure, which, it has been held, is “the creation 
of a new title, and not the confirmation of an old 
one.” 1 Atkins, 603. ‘‘ Here the mortgagee has but a 
chattel interest defeasible by payment, and which 
terest is so clear of the statute of frauds that a deed 
expressly granting all the mortgagee’s estate in the 
land will not carry the interest in the mortgage. This 
was held in Jackson v. Bronson, 19 Johns. 325. Why 
will it not touch that interest? The court answer, ‘the 
mortgagee has a mere chattel interest, and the mort- 
gagor is considered the proprietor of the freehold.’”’ 
Cowen, J. Edwards v. Farmers’ Fire Insurance Co., 
21 Wend. 486. 

Division III. Assignment and discharge of mort- 
gages. — Mortgages are assignable, and the assignee is 
subject to all the equities between the original parties. 
If the mortgage is the product of a usurious trans- 
action, it can no more be enforced by the assignee 
than by the mortgagee. The assignee, to protect him- 
self from loss, should obtain from the mortgagor a 
statement in writing as to the amount due on the 
mortgage, which statement would bind the mortgagor 
on the ground of estoppel. 

The assignee should have the assignment recorded 
to give subsequent parties notice of his rights, and 
should also give actual notice to the mortgagor. Having 
done these three things, the assignee is secure, and has 
allthe rights of the mortgagee as to foreclosure, sale, etc. 

There are several methods of discharging a mort- 
gage: by release, payment, merger or extinguishment, 
tender and some new agreement founded on a consid- 
eration. 

We will only consider merger or extinguishment and 
tender. 

First. Merger or extinguishment. Merger takes 
place where the mortgagee acquires the equity of re- 
demption, or where the mortgagor, by payment or 
other means, discharges the lien of the mortgagee. 

There is a difference between the cases mentioned; 
in the first case, the mortagee may prevent merger by 
evidence of intent, which is best given by inserting a 
clause in the conveyance. In the second case, the 
mortgagor is under a duty to pay off the mortgage, 
and extinguishment cannot be prevented. 

From this we gather two important rules: one, that 
merger depends on intent, and the other, that, where 
there is a duty to pay off the mortgage, it becomes 
extinct by payment, notwithstanding the intent. 

Second. Tender. Tender of the money precisely at 
the day it becomes due has always been held to dis- 
charge the mortgage. It does not pay the debt, but 
the lien on the land is gone forever. 





This doctrine has been established for centuries, and 
has never been disputed. 

The New York courts have taken a long stride in 
advance of this, and declared that tender, after the law 
day, has the same effect, viz., to destroy the lien. 

The case of Kortright v. Cady, 21 N. Y. 352, which 
settled this point, has given rise to much criticism, 
both in England and in this country, though decided 
after full and elaborate argument and most earnest 
and thoughtful consideration. 

This bold precedent requires some little notice, as it 
penetrates to the very core of our subject, and shows 
to what length the New York law has proceeded. 

The reasoning of the judges was to the effect that 
the mortgage, according to the ‘intelligent modern 
view, is a security for money; that payment of the 
debt after the law day extinguished it, and no recon- 
veyance was necessary. 

This latter fact admitted without qualification, de- 
stroyed the soundness of the theory, that, before the 
law day, the mortgagee had only a chattel interest, 
and after that day, the condition not being fulfilled, 
he had an estate in fee. For it was pertinently asked 
if the mortgagee had the legal title after the day, how 
could it be divested by payment without a writing ? 

There is no other ground on which to put the effect 
of payment than that the law day is adjourned, or, as it 
was laid down by Cowen, J. (21 Wend. 486): ‘‘ The 
clause which fixes the law day is, in effect, stricken 
out of the mortgage.”’ 

Payment after the point of time mentioned being 
thus held to save the estate, the conclusion was easy 
that tender accomplished the same result. 

Division IV. Foreclosure. — Foreclosure is the pro- 
cess instituted by the mortgagee to obtain payment of 
his debt, and incidentally to cut off and bar the equity 
of redemption. 

Upon the expiration of the time mentioned in the 
mortgage, the mortgagor has a right to redeem, and 
the mortgagee can proceed to foreclose. ‘The right to 
redeem and the right to foreclose are reciprocal and 
commensurable.”’ 

Per Robertson, C. J. (2 B. Mon. 206), these rights 
cannot be abridged or fettered in any manner by 
private agreement, and are sacredly protected by 
courts of equity. 

The chancellor in Henry v. Davis, 7 Johns. Ch. 40, 
says: ‘“‘If the conveyance or assignment was a mort- 
gage in the beginning, the right of redemption is an 
inseparable incident, and cannot be restrained or 
clogged by agreement.”’ 

Foreclosure is perfected in two ways: 

First, by action in equity, and second, by advertise- 
ment under the statute. 

First, by action in equity. 

The result of this action is a decree of strict fore- 
closure or of sale. 

The distinction between these decrees has been so 
briefly, and yet so ably, taken by Chancellor Jones, in 
Lansing v. Goelet, 9 Cow. 351, that we cannot do better 
than give his words entire: ‘‘ Now the effect of the 
strict foreclosure is to vest the mortgagee with the 
absolute ownership of the land, which he never 
intended to purchase, while the sale of the pledge 
restores to him the money he loaned, and the repay- 
ment of which was the object of his contract, and 
ought to be the fruit of his security.” 

It was, moreover, admitted by Lord Erskine, in 
Perry v. Buker, 13 Ves. 197, that a decree for the sale 
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of the estate, instead of a strict foreclosure, would be 
more analogous to the relative situation of lender and 
borrower. Another great advantage of a sale is, that, 
if any surplus arises upon the sale, it is held in trust 
for those entitled to it, either for the mortgagor or 
subsequent mortgagees or judgment creditors. 

Strict foreclosure is resorted to in exceptional cases, 
where, for instance the mortgagee is in possession, to 
bar the redemption of the mortgagor, also where there 
has been a foreclosure suit defectively conducted, to 
cut off the rights of persons not affected by the former 
proceedings. Where, however, the estate is large, and 
there are claims of third persons, such as subsequent 
mortgagees and creditors, a sale is invariably decreed. 

The action for a decree of sale of the premises is 
prosecuted by the mortgagee or his personal represent- 
atives, or if the mortgage has been assigned by the 
assignee or his representatives. The owner of the 
equity of redemption, and all persons interested in the 
mortgaged estate, and such as have liens on the land, 
are made defendants, and served personally or by pub- 
lication. 

The effect of omitting some person entitled to re- 
deem is to render the whole proceeding nugatory, and, 
as has been tersely remarked, it is then only acircuitous 
method of assigning the mortgage, and the purchaser 
is only a mortgagee in possession, holding in trust, and 
liable to an action of account. 

The extreme caution required in this class of cases 
is shown most forcibly in a recent case, where a post- 
humous child, born two days before the decree, was 
held entitled to redeem twenty-five years afterward. 

Giles v. Solomon, tried at special term, January, 
1868, fourth district (James, J.): Assuming that all the 
parties are before the court, lis pendens filled, and there 
is no defense, a referee is appointed by order of the 
court, to take proof of the facts, find the amount due 
on the mortgage, etc. The report of the referee being 
confirmed, a sale of the property is ordered. The sale 
is conducted by the referee or sheriff at public auction, 
and a deed given tothe purchaser. From the proceeds 
of such sale the mortgagee is paid his debt, provided 
he did not buy in the property himself, which he is 
allowed to do, and the surplus is paid into court to 
await further disposition. If there are no claimants 
it is refunded to the mortgagor; if there are claimants 
another reference is ordered to determine their rights 
to the surplus, and division is made accordingly. 

Second. Foreclosure by advertisement under the 
statute. 

A power of sale is frequently inserted in a mortgage, 
in order that the mortgagee may sell the premises 
without the aid of a bill in equity. This is a power 
coupled with an interest, and is consequently irrevo- 
cable. This method is now entirely regulated by 
statute, and it is not deemed necessary to give even a 
brief outline of its practical working, as access to the 
revised statutes (vol. 3 pp. 859, 862) is always conve- 
nient, and one should not trust to memory or superior 
knowledge of statute law. 

Lord Coke was accustomed to say: “If I am asked a 
question of common law I should be ashamed if I could 
not answer it; but if I am asked a question of statute 
law I should be ashamed to answer it without referring 
to the statute books.” 

We would, however, say, that the statute must be 
religiously followed, for any deviation from express 
provisions is punished with the poignant consciousness 
of labor, patience and patronage lost. 





We have thus endeavored to delineate the progrey 
and the present state of the law of mortgages in Ney 
York. 

The judges of our courts, from Chancellor Kent t, 
Chief Justice Comstock, have gradually developed anj 
enlarged the transaction of mortgage with a liberality 
and breadth of view that would have filled many of 
the old technical lawyers with dismay and foreboding 
The changes that have been made have, however, 
engendered confidence and fair dealing between ma 
and man, by protecting the weakness of debtors anj 
limiting the cupidity of creditors; have made safe anj 
sure the operation of this most convenient mode of 
raising money and securing its payment, and hay 
proved incidentally most efficacious in clearing the 
law of many unnecessary fictions, and establishing in 
their stead simple and intelligent rules founded jy 
justice and common sense. 

In closing this essay we quote the words of Kent, 
who sums up in one noble sentence what we have 
striven to show: 

“The case of mortgages is one of the most splendid 
instances in the history of our jurisprudence of th 
triumph of equitable principles over technical rules, 
and of the homage which those principles have received 
by their adoption in the courts of law.” 

GEORGE COWLES Lay, Jr. 


——_++—__——_ 
PROVISIONAL JUDICIARY OF LOUISIANA. 


After the conquest of a country, next to the prepara. 
tion for guarding against a reconquest of it by th 
enemy, and indeed as one of the measures of that very 
preparation, comes the subject of provision for govern- 
ing it. It is less prominent, and therefore less observed, 
than other measures more purely military, but it is not 
less indispensable than they in its character. 

The system of provisional government in places of 
little importance, and where such a government is 
likely to be of short duration, is often very simple and 
imperfect; but where a district like that taken in 
Louisiana, embracing, in addition to a large agricul- 
tural and other pecuniary interests of a general charac- 
ter, the commercial emporium of half a continent, 
comes into the possession of a conqueror and continues 
in his occupation for years, a system of government 
more elaborate and carefully considered becomes neces- 
sary; and, accordingly, in Louisiana, measures provis- 
ional in their nature were made on a scale wholly dif- 
ferent from what were necessary or expedient in any 
other part of the country wrested by the federal arms 
from the control of rebel government. In such a case 
no department or function of government is needed 
sooner or more urgently than the judicial. Contro- 
versies of the various kinds are of constant occurrence 
and must be decided promptly. Indeed, the very con- 
fusion that attends the change of power from one party 
to another multiplies them, and intensifies very greatly 
the feelings with which they are waged. From the 
rude laborer, who unintentionally breaks the leg of 
the pot of his neighbor, or does him other trifling 
injury, as they in a common scramble attempt to flee 4 
threatened evil, to the banker or wealthy depository 
of the means of his patron, who declines to respond to 
his calls for thousands to enable him to meet the usual 
expenses of life or to transmit to more stable places of 
deposit or investment, all is claim and refusal, assertion 
and denial, dispute and controversy. If the functions 
of government, and especially the judicial, be su* 
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pended, A., without color of right, ejecting his weaker 
neighbor, may ensconce himself in the rich and luxu- 
rious apartments of B., or, seizing his child or any 
thing else most prized by him within his grasp, may 
hold it as a hostage for any contribution he may choose 
to levy or any demand he may choose to make. Such 
astate of things, while it is plainly intolerable to the 
inhabitants of the country, re-acts with disastrous effect 
on the governing power, increasing almost incalculably 
the difficulties and dangers of its position; and, hence, 
it is the dictate of enlightened policy, as well as duty, 
to provide adequately and promptly for an efficient 
administration of justice, preventive and remedial. 
Accordingly, one of the earliest necessities of the fed- 
eral government, after the conquest of New Orleans 
and adjacent parts of Louisiana, was the establishment 
of tribunals for the administration of justice there. 
All the functions of the previously existing disloyal 
government of Louisiana having been suspended, and, 
among others, the judicial, a new government for the 
time being, embracing those powers, must be organized 
and introduced in its place. At first, as questions 
arose, they were, the most important of them, decided 
by the major-general commanding and by officers in 
command under him. Some were by him, from time 
to time, referred to other persons for examination and 
decision—to various members of his staff, to other 
officers and military men under his command, and 
sometimes to civilians. The decisions of these gentle- 
men were required to be respected and obeyed, and the 
justice attained in this manner, uncertain as it was, 
without system, and, in a great degree, accidentally 
depending much on first impressions of the gentlemen 
to whom reference was made, the opportunity for 
investigation, or the want of it, was still immeasurably 
better than none, and was, in fact, a prime necessity. 
Soon, however, institutions in the nature of courts 
were established by the general commanding, and an 
officer was detailed to hear and decide controversies of 
aparticular character. Soldiers were detailed to exe- 
cute his commands, to bring the accused before him for 
trial, and to see that the judgment pronounced was 
executed. Such a court had, in fact, no legal name, but 
was known by the name of the officer who held it. It 
had no full, formal records, although some one of the 
men detailed kept a list of the persons in favor of and 
against whom judgments were rendered, and some 
brief memorandum of the judgments themselves, the 
amount of recovery, if any, or the amount of the fine 
or the extent of the imprisonment imposed, and this 
person shortly came to be called clerk, if, indeed, he 
was not originally so christened. 

About June, 1862, and five or six weeks after the 
occupation of the city of New Orleans by the federal 
forces, a court was established, called the provost court 
of the army of the United States for the city of New 
Orleans, having, at first, as its name imports, powers 
only to decide questions relating to the army, officers 
or soldiers, and the laws and rules military in their 
character. From time to time other questions, not 
connected with the army, were, by the general com- 
manding, referred to this court, and particularly such 
as related to matters of police and the punishment of 
crimes generally; and the jurisdiction of this court 
over cases of this kind, from frequent repetition of the 
reference of them to it, became habitual. 

Before the first summer after the conquest had passed 
away, this court exercised unquestioned jurisdiction 
of all criminal cases arising in the city of New Orleans. 





Shortly after this acquisition of jurisdiction, civil 
matters, in the absence of courts formally endowed 
for that purpose, were referred, from time to time, to 
this court for decision. For a short time another 
court of general criminal jurisdiction of offenses com- 
mitted within the parish of Orleans, styled the first 
district court of the parish of Orleans, having been 
established by the commanding general, administered 
justice, but it was soon abolished, leaving but little 
trace of its acts. 

The major-general commanding the department, and 
his staff under him, being in possession of the power, 
were, of course, appealed to by those wronged or in 
distress. This was done naturally, without reflecting 
further than to see that they seemed to have the power 
of government, and to restrain and redress wrongs. 
They had it, and they alone had it, and, of course, 
they had the right and the duty to exercise it. The 
right and duty in such cases come directly from the 
possession of the power and the necessity for its exer- 
cise, and this is very manifest when the case is pre- 
sented in a practical light; they follow so necessarily 
and naturally that they are never questioned. Where 
society, by conquest and the suspension of its civil 
institutions, has lost its organization, and is reduced 
to its elements, nothing is plainer than that it is the 
duty of those who have the power, however obtained 
and held, to protect the weak against the strong, and 
to maintain order and the rights of citizens among 
themselves. This right and duty in such a state of 
wants and means are as apparent as are, in the simplest 
case, the relation between cause and effect. 

Things remained much in this condition until 
August, 1862, the provost court being the only one 
continuously in operation or existence, and that exer- 
cising jurisdiction, acquired in the manner above 
stated, in cases of almost every description — making 
orders in the nature of injunctions, decreeing di- 
vorces, administering estates of deceased persons, 
appointing guardians of infants and administering 
their estates, and appointing, removing and controlling 
trustees of other trusts. In August following the 
conquest of the city, General Shepley, then recently 
appointed military governor of Louisiana, set about 
providing a system of courts which should be better 
suited and more adequate to the wants of the state. 
Most of the judges and other officers of the courts that 
had been in operation previous to the conquest were 
disloyal, and having fled the country on the capture of 
it, were still absentees in the confederacy, so-called ; 
and, being disloyal, could not have been continued in 
power even if they had been willing to remain, and, 
in their way, perform the duties of their respective 
offices. Governor Shepley had, therefore, substantially 
to erect new courts. 

In providing a judiciary for the state, the governor 
found it easier to establish courts like those which had 
been in use there before, than to devise and set up new 
ones with which the citizens had not before been 
acquainted, and, availing himself of the habits of the 
country in the past, he established courts correspond- 
ing in all respects with those which had previously 
been in use there. This was easily done, for he had 
only to direct that a certain court theretofore known, 
and whose functions and duties were already well 
understood, should be opened for business, and, for 
this purpose, to appoint some competent person a 
judge to hold it, and in the same manner to supply it 
with a clerk and other officers and attendants. and he 
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had at once in existence and ready for business a court 
having the same powers and characteristics with the 
one theretofore known by the same name; a court, 
moreover, the exact character, extent and limit of 
whose powers and functions were well understood 
there, and had been ascertained and settled by a course 
of legal adjudications running through the years in 
which its predecessor and namesake had been in exist- 
ence and operation. 

Accordingly he appointed John 8S. Whittaker judge 
of the second district court of the parish of Orleans. 
The old second district court, under the constitution of 
the state, had been a court of probate and successions, 
in addition to possessing the ordinary powers of a local 
court in civil matters. 

This action seemed like setting in motion that old 
court under the new motive power of the federal gov- 
ernment, or breathing into it the breath of a new life. 
It was in fact, perhaps, more properly speaking, the 
establishment of a new court by the executive of the 
federal government, with the jurisdiction and powers 
theretofore pertaining to the court previously bearing 
that name. This court, therefore, had all the powers 
pertaining and belonging to the old court of that name, 
among which were those of a court of probate of wills, 
and the administration of the estates of deceased per- 
sons. It had also power to hear and decide civil cases 
generally, where the defendant resided in the parish of 
Orleans, or was a non-resident of the state. Wherea 
defendant resided in the state, however, and not in the 
parish of Orleans, this court could not entertain a suit 
against him, that having been the jurisdiction of the 
constitutional state court of that name, after which 
this court was modeled, and to whose jurisdiction it 
had been appointed to succeed. 

The sixth district court of the parish of Orleans was 
also established and put in motion shortly after the 
capture of the city. The honorable Rufus K. Howell, 
the incumbent of that bench, had always been a loyal 
man, and having, at the earliest opportunity after the 
capture of the city, taken the oath of allegiance to the 
federal government, was allowed to resume his func- 
tions, and continue his court under the federal arms. 
He continued, by authority of the military command- 
ant, under his old commission, which he had received 
from the state of Louisiana before her attempted seces- 
sion, and had held and acted under after the act of 
secession and during the confederate rule. Here was 
one commission that had been held from the state of 
Louisiana while she was yet loyal and free from the 
debauchery of secession, continued after the day and 
rule of the confederacy, into the time of the conquest 
and government of the state by the federal. army, and 
still held and its functions exercised by that firm and 
worthy man and upright judge, under federal rule. 

This court, like the one last mentioned, retaining and 
exercising all the powers it had possessed as originally 
constructed under the state government, had general 
jurisdiction in civil cases where the defendant was a 
resident of the parish of Orleans, or was a non-resident 
of the state, and was served with process within it. 

The fourth district court of the parish of Orleans was 
also established, and Judge E. Hiestand was appointed 
to its bench. The court, in addition to the general 
jurisdiction in civil cases possessed by the other dis- 
trict courts of the parish of Orleans, entertained appeals 
from justice’s courts, the hearing of which constituted 
a great part of its business. 

Justices’ courts, with jurisdiction in civil cases, were 





established in sufficient number in the same manner ag 
others, by the military governor. 

The three civil courts, constituted as above stated, 
entered upon the discharge of their duties about the 
first of November, that being the time when the courts 
in New Orleans, from usage immemorial, resume thei: 
session after the vacation of summer. 

These were the only courts of civil jurisdiction jy 
the state, and their jurisdiction was limited, as against 
defendants residents of the state, to citizens of the 
parish of Orleans. As to other residents of the state, 
outside of the parish of Orleans, there was no court in 
which they could be sued. The federal army held 
several parishes in which there were no courts, and 
where citizens therefore could not be sued. 

The provost court, under Judge Joseph M. Bell, con- 
stituted for the city of New Orleans, was the only 
criminal court in the state, and administered the entire 
criminal justice of the state in all its various depart- 
ments, and, previous to the establishment of the civil 
courts, had occasionally exercised jurisdiction in a 
variety of civil cases as above stated. 

This was the condition of things when, in December, 
1862, the officers of the United States provisional court 
for the state of Louisiana arrived in New Orleans from 
New York. 

This court was constituted by the President of the 
United States by executive order, of which the follow- 
ing is a copy: 

EXECUTIVE MANSION, 
Washington, October 20, 1862. } 

The insurrection which has for some time prevailed in 
several of the states of this union, including Louisiana, 
having temporarily subverted and swept away the civil 
institutions of that state, including the judiciary and the 
judicial authorities of the union, so that it has become 
necessary to hold the state in military occupation; and it 
being indispensably necessary that there shall be some 
judicial tribunal existing there capable of administering 
justice, I have, therefore, thought it proper to appoint, and 
I do hereby constitute, a provisional court, which shall bea 
court of record for the state of Louisiana. and I do hereby 
appoint Charles A. Peabody, of New York, to be a pro- 
visional judge to hold said court, with authority to hear, 
try and determine all causes, civil and criminal, including 
causes in law, equity, revenue and admiralty, and particu- 
larly all such powers and jurisdiction as belong to the dis- 
trict and circuit courts of the United States, conforming 
his proceedings, so far as possible, to the course of pro- 
ceedings and practice which has been customary in the 
courts of the United States and Louisana— his judgment 
to be final and conclusive. And Ido hereby authorize and 
empower the said judge to make and establish such rules 
and regulations as may be necessary for the exercise of his 
jurisdiction, and to appoint a prosecuting attorney, mar- 
shal and clerk of the said court, who shall perform the 
functions of attorney, marshal and clerk, according to such 
proceedings and practice as before mentioned, and such 
rules and regulations as may be made and established by 
said judge. These appointments are to continue during 
the pleasure of the president, not extending beyond the 
military occupation of the city of New Orleans, or the 
restoration of the civil authority in that city and in the 
state of Louisiana. These officers shall be paid out of the 
contingent fund of the war department. compensation as 
follows: * * * * * * * * * * * 
Such compensations to be certified by the secretary of war. 
A copy of this order, certified by the secretary of war, and 
delivered to such judge, shall be deemed and held to be 
a sufficient commission. Let the seal of the United States 
be hereunto affixed. ABRAHAM LINCOLN. 

By the President: 

WILLIAM H. SEWARD, 
Secretary of State. 
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Under this order Judge Peabody made up the corps 
tor his court by appointing the officers therein author- 
jzed, and the court thus constituted was composed of the 
following persons: Charles A. Peabody, of New York, 
judge; Augustus Hughes at first, and, afterward, John 
jt, Peabody, of California, clerk; Isaac Edwards 
Clark, of New York, marshal; George D. Lamont, of 
Lockport, N. Y., prosecuting attorney. 

This court, made up as to its personnel in the north, 
and sent, organized for immediate business, to Louisi- 
ana, attracted much attention, as well for the novelty 
of its construction, as for the variety and extent of its 
jurisdiction and powers, which are only limited by the 
limit of human acts and transactions capable of becom- 
ing the subjects of judicial investigation. They em- 
prace “all causes civil and criminal, including causes 
in law, equity, revenue and admiralty, and particularly 
all such powers and jurisdiction as belong to the dis- 
trict and circuit courts of the United States.’’ This 
court, embracing within its jurisdiction every thing in 
the state of Louisiana, and having jurisdiction of 
certain cases concurrently with some other courts as 
above shown, had also an extensive field of labor unoc- 
cupied by any other court. The parts of the state held 
by our arms, outside the parish of Orleans, had no 
courts, civil or criminal, and no precess from the courts 
in the parish of Orleans went thither. No local 
courts could well be created there, for our tenure of 
the country was not always permanent, but fluctuated 
from time to time. At one time, and for months 
together, a lar.ze and wealthy tract of country, embrac- 
ing several parishes or counties, would be in possession 
of and held by the federal army, and at another time, 
another part of the state of equal extent would be so 
held, and these districts, one after another, by the 
retirement of the federal army from them, returned 
to the occupation and control of the rebel army. This 
has been the case at different times to such an extent, 
that, perhaps, no part of the state, except the city of 
New Orleans, was uniformly held by the federal arms 
after its first capture by them. 

A central court, therefore, with powers to bring liti- 
gants to itself, and whose operations practically would 
expand and contract with the flow and ebb of the army 
an4 the government administered by it, was a great 
desideratum, and almost indispensable to the admin- 
istration of justice in those purts of the state. The 
wants of the state not only as to matters formerly 
within the cognizance of state courts, but also as to 
those within the cognizance of federal courts, embrac- 
ing both the eastern and western judicial districts of 
Louisiana, the provisional court was well calculated to 
supply. 

The executive power of this court was one of its most 
attractive features. For this purpose it had always 
at its command the entire physical force of the United 
States within the department. The ‘marshal of the 
court, bearing its process, had a pass everywhere within 
the federal lines, and was furnished every facility and 
all the power demanded for the execution of its orders. 
Commanders of stations, military and naval, were in- 
structed to afford him every aid. On land, a military 
escort as large as necessary for his purpose, and on 
water, transports and gunboats, were at his command, 
and transportation to the utmost limit of the capacity 
of the government at the particular place. He pene- 
trated the enemies’ lines for miles, sometimes with a 
large escort of hundreds and perhaps thousands of 
men, cavalry and infantry, and brought from within 





those lines into the custody of the court cotton, sugar 
and other property, demanded by the process he bore, 
for adjudication between litigants. Private boats navi- 
gating the Mississippi and other waters of the state 
were ordered to land him, and at his signal to stop and 
take him on board, wherever he required them to, even 
at places at which they were not otherwise allowed by 
the military regulations of the department otherwise 
to land for ordinary purposes of business. 

No review of the judgments of this court by any 
other was allowed, and cases originating there were 
heard and determined there in the first instance, and 
then in review, and in all cases, as well those origin- 
ating there as those brought there on appeal from 
other courts, the rights of parties were finally settled 
there; “his judgments to be final and conclusive,”’ 
says the executive order speaking of the judgments of 
Judge Peabody. The power to hear and determine 
finally all cases involves the power to hear and deter- 
mine finally cases originating in other courts, as well 
as those originating in the court in question, and 
accordingly cases were brought to this court on appeal 
from other courts, and were there determined finally. 
From the United States circuit court, cases pending 
there on appeal from the district court of the United 
States, were transferred by order to this court, and 
there heard and decided. Wallenstein v. Barque 
Grapeshot, George Law, claimant, was a case of this 
kind transferred from the circuit court of the United 
States, where it was pending on appeal from the 
district court. 

Other courts of the kind may have been created by 
generals in command of armies of occupation, but no 
account of any bearing any comparison with this in 
the extent of its powers and completeness of its 
organization is to be found. 

For particulars of the provisional court, see U. 8. 
Provisional Court for La., Annual Cyclopedia for 1863, 
p. 770. 

The district courts of the several parishes had been 
a part only of the old system of judiciary for the state. 
That system had also embraced a court of review, 
known as the supreme court of Louisiana. The 
supreme court had had only appellate jurisdiction. It 
had, however, exercised that and powers of review 
over all the courts of record of the state, and had 
been the court of last resort in the state in all cases, 
civil and criminal. 

From all the local courts of the state, and the second, 
fourth and sixth district courts of the parish of Orleans, 
above referred to among others, appeals had lain in 
former times to the supreme court of the state above 
mentioned. Accordingly, the second, fourth and sixth 
district courts of the parish of Orleans as now con- 
stituted, considering that court as still a part of their 
system, held that their decisions were subject to be 
reviewed by the supreme court, and, on appeals being 
taken in accordance with the practice theretofore 
existing, these courts treated them as regular, and 
stayed proceedings on the judgments appealed from 
until decision by the appellate court. 

In this manner many of the judgments rendered in 
the district courts above mentioned, of the parish of 
Orleans, were stayed, and rendered practically inef- 
fectual. 

The supreme court had not, nor had any court in its 
stead, been organized or set in motion since the estab- 
lishment of the federal authority there. Most of the 
former judges had actually fled with the confederates 
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on the capture of the city, and the others had not 
acted, from inability to hold the court without them, 
and for other causes. In this condition of things the 
usefulness of the district courts was very much limited. 
All the judgments which were of moment to induce the 
unsuccessful party to delay or defeat their execution 
were, at his pleasure, carried by appeal to the supreme 
court, a court, at that time, having an ideal rather 
than a practical existence; and proceedings on them 
being stayed until a hearing and decision, such stay 
would, under the then existing condition of things, 
become perpetual. 

The necessity for a court which should have power 
to review these cases, and the appeals accumulated 
from former years, led to the organization and appoint- 
ment of judges of the supreme court of Louisiana, and 
accordingly, in April, 1863, the following judges were 
appointed : 

Charles A. Peabody, of New York, chief justice; 
John 8S. Whittaker, of New Orleans, and James L. 
Cole, of New Orleans, associate justices. 

Throughout nearly the entire years 1863 and 1864 the 
courts above mentioned constituted the judiciary 
establishment of Louisiana, a state, in times of peace, 
of very large agricultural products and commercial 
transactions, and numerous and large litigations, and 
having, in those times, in the parish of Orleans alone, 
eight or ten courts, and in each of the other parishes 
in the state, of which there were forty-five, at least 
one local court of record of general jurisdiction. But 
few changes were made until 1865. 

The provost court (which had been presided over from 
its institution by Major Joseph M. Bell, of Boston, a 
member of General Butler’s staff, on his retirement 
with General Butler in December, 1862, to relieve an 
urgent want at the time), was taken charge of by Judge 
Peabody, of the provisional court, who, for several 
months, held both courts, in one dispensing justice in 
civil matters of the largest magnitude, and in the other 
the entire criminal justice of the state. Civil and 
criminal courts having been established, that court 
was, in August, 1863, discontinued, and thenceforward 
to the end of the war the jurisprudence of the state was 
administered by the provisional and other courts, purelv 
civil and without military features. 

In November, 1863, the Hon. E. Hierstand, then judge 
of the third district court, was appointed to the first 
district court of the parish of Orleans, a court of 
general criminal jurisdiction, and that court was 
opened, and the trials of criminal cases arising in the 
parish from that time were chiefly there. 

Two recorder’s courts, performing the duties of police 
and committing magistrates, and trying for petty 
offenses, were organized in September by the military 
governor. The city, in times of peace, had had four. 

Parish courts of general jurisdiction, like the old 
constitutional courts of the same name, were also 
established in the parishes of St. Bernard, Jefferson, 
East Baton Rouge and a few others, in the latter part 
of the year 1863 and in 1864. In some instances the 
same judge was authorized to hold several of those 
courts. 

Late in the year 1863 the second district court of the 
parish of Orleans (a probate court) was authorized by 
Governor Shepley to perform in New Orleans the 
duties of a probate court, in cases arising in other 
parishes of the state, in which there was no court at 
that time, the necessity of such a provision becoming 
very urgent, and it being not expedient to erect new 











courts for that purpose in the several parishes. Such 
was, substantially, the condition of the provisional] 
judiciary of Louisiana in the years 1863 and 1864, two 
years after the capture of the city of New Orleans, 
All of the few courts there, except the United States 
provisional court under Judge Peabody, were creations 
of the military governor, bearing the names and hay- 
ing the jurisdiction and attributes of the old constitu- 
tional courts of the state in former times, with some 
few modifications by way of enlargement and curtail- 
ment of powers, made by the military governor of the 
state, and no material change beyond the substitution 
of one man for another, as judge, from time to time, 
in them was made to the time of the adoption of the 
constitution of 1864. These courts required no written 
constitution or orders defining their powers. They 
had the powers theretofore belonging to the courts 
whose names they bore, which had been well known 
and recognized in the community. The appointment 
of a judge and other officers to a certain court was, in 
effect, the establishment of a court having the powers 
theretofore belonging to the court named, and the in- 
vestment of the judge with the powers, rights and 
privileges theretofore under the state government per- 
taining to the officer of the same name, and this, even, 
to the extent of determining his salary and the emolu- 
ments of his office, which it was always held, as well in 
relation to the judges of the courts as to all other 
officers for the state government, were the same as 
those provided by law for the officer of the same name 
and powers, under the state constitution. 

These courts, well adapted to the wants of such a 
community in times of peace, perhaps were not so well 
suited to times of war, when industrial and commer, 
cial pursuits are in a great measure suspended, and 
resorts to courts are much less frequent and for causes 
very different, and when the amount of judicial force 
required is much less, but the flexibility and power of 
adaptation called for is much greater. 

The provisional court, on the contrary, had a written 
charter with reference to the occasion, and was emi- 
nently adapted to the wants of the locality in the then 
condition of things. Its powers of calling to itself liti- 
gants, whether plaintiffs or defendants, wherever resid- 
ing, of expansion to cover whatever of the state was 
held by our arms, and of contracting its operations ter- 
ritorially, as the territory held by our arms should be 
contracted — the comprehensiveness of its jurisdiction, 
both territorially and as to subject-matters and par- 
ties, and the conclusiveness of its decisions in each 
case, terminating the litigation, and its unlimited 
power of execution, were features most of them pecu- 
liar to it, and giving it immense powers for good. 
These courts were, all of them, guided by the laws of 
Louisiana in the administration of justice, so far as 
those laws were applicable to the present condition of 
things, and were not abrogated or modified by any 
order of the governing power. The right of the gov- 
erning power to make the laws by which the govern- 
ment should be administered, and which, of course, 
should be the guide and rule of its officers and courts 
in administering it, was not doubted, much less was any 
question of its right in this respect ever raised or sus- 
tained by the courts, themselves the creations and 
servants of the same power by the same right. 

The United States provisional court for Louisiana 
was brought to a close (Judge Peabody having resigned) 
by act of congress of July 28, 1866 (see U. S. Stat. at 
Large, vol. 14, p. 344), by which its judgments were 
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transferred to and became the judgments of the United 
States circuit and district courts of that district. 
CHARLES A. PEABODY. 


Norse. — The authority of this court and the validity of its 
acts were considered at length in United States v. Reiter, 4 
Am. Law Reg. (N. 8.) 434. In the supreme court of the 
United States in the case of “ The Grapeshot,” 9 Wallace, 
129, the authority of that court was fully sustained. See 
Law v. Wallenstein, 9 Am. Law Reg. (N. 8.) 293. 


oo 


LEGAL REPORTING AND JUDICIAL LEGIS- 
LATION. 


What is the best way of amending our system of 
legal reporting is, perhaps, one of the most important 
and pressing legal questions of the day. Not only 
speculative philosophers, but practical lawyers, have 
deemed it necessary to consider it; and some few 
years ago, after much discussion, a scheme was adopted 
by the profession under which the yearly reports have 
been reduced to about eight octavo volumes, contain- 
ing altogether about 6,400 closely printed pages. The 
editors of these ‘‘law reports’? have somewhat reduced 
the amount of matter by attempting to exclude cases 
which only repeat well-settled law; but other reports 
still exist and flourish, and record cases not to be 
found in the “law reports;’’ and the fact that they do 
so shows that the famous bar scheme is not a sufficient 
remedy for the evils complained of. Even if our 
annual reports were reduced to the 6,400 pages of the 
“law reports,”’ it would be quite clear that such an 
annual incubus as this requires to be lifted from the 
shoulders of the lawyer. But in the remarks which 
we propose to make on the nature, causes and removal 
of the evils of the present system of law reporting, it 
will, we think, be made plain that the bar scheme, and 
any scheme which merely deals with the manner of 
reporting and the careful editing of the reports, must 
leave the main evils of reporting untouched. 

Many of these evils are of comparatively modern 
origin, or at least were tormerly of much less magnitude 
than they now are. They owe their aggravation to 
changes in both our judicial system and the system of 
reporting. When the number of courts was small, and 
their work comparatively light, and when such reports 
as were published were the deliberate work of some of 
the best men at the bar, exercising their judgment on 
what was worthy to be recorded, it was possible for 
the lawyer to master the principles of the law, and 
advise on novel points. Accordingly we read of a time 
when the learned serjeants were in the habit of resort- 
ing to some public place for the purpose of consulting 
with clients, and advising them off-hand. 

But since then, the population, wealth and commerce 
of the country have increased enormously, and so pro- 
portionally have increased the amount and complexity 
of the legal business té be brought before the lawyers 
and the courts. To meet this state of things, new 
courts have been erected, and the jurisdiction of the 
old has been extended, and a large portion of the decis- 
ions are reported, and, under the present system, are 
of more-or less authority, and, what is the most serious 
matter, cannot be slighted or overlooked by a judge or 
lawyer in any other of the courts. It was indeed always 
very important that all the decisions of the various 
courts should be borne in mind. It may not be too 
much to say that both the judges and counsel in equity 
and in common law have sometimes fallen into grievous 
error from the difficulty, owing in part to the super- 





abundance of reports, in gaining a sufficiently compre- 
hensive knowledge of the law; and thus many a feeble 
anomaly has been authoritatively set up and wor- 
shiped in the courts. But, however desirable, for- 
merly, such comprehensive knowledge might have been, 
there can, we think, be no question of its importance 
or even necessity to both bar and bench, now that the 
fusion of law and equity is not only in prospect, but 
has, to some extent, progressed. And, without further 
remark, it may be sufficient to say that most of the 
reported cases, wherever decided, disturb the peace of 
the practitioners in every branch of the law. 

For a lawyer, then, to keep up with the law, as he 
ought to do, is now, it is evident, almost impossible — 
especially if he be in large practice. 

But, to render the matter worse, it constantly hap- 
pens that the facts of a case, as finally proved (and 
this is peculiarly the case in equity), only raise some 
question which has before been well-settled; or, not 
unfrequently, because of the difficulty in ascertaining 
the law at present, in the midst of the heap of reports, 
a party may designedly raise such point; and yet the 
reporter may deem it advisable to record the case in 
order to obviate any such difficulty in finding the law 
for the future, or, if he does not, a rival may report it, 
and so it will go to swell the mass of matter in which 
the really important decisions lie buried. 

The evil has consequently reached such dimensions 
as to be now already overwhelming, and it must inevi- 
tably daily increase itself. As it is, many lawyers 
have abandoned the attempt to note up properly their 
text books. Digests of cases are the only refuge, but 
they, of course, cannot come up to the current date, 
nor can they dispense with reference to the actual 
reports. Text books themselves have become only 
digests of cases and not of the law. Something must 
be done. 

But another evil added to and intensifying all those 
above enumerated is, that the principles of the law 
cannot be disentangled from the confused mass of con- 
flicting reports daily showered upon us, if indeed any 
such principles are in many of them involved. Hence 
both judges and counsel are obliged too often to appeal 
helplessly to the last cases on the subject, instead of 
relying on sound scientific knowledge and vigorous 
common sense. And hence, further, there is an urgent 
demand for reports on the smallest details, and so again 
the evil, arising from the present arrangements, in the 
substance and administration of the law, intensifies 
and‘augments itself in geometric ratio. We hope to 
show this more in detail shortly. But, as to the cause 
of this and the other evils above referred to, we think 
it will be found that they arise not so much from the 
manner of reporting as from the matter reported, and 
that the changes in the condition and duties of the 
courts have essentially changed the nature of the cases 
reported, so that even what would have been strictly 
proper reporting originally, no longer is so; and there- 
fore there must be both some authoritative regulation 
as to the class of cases to be recorded and cited, as also 
some reduction in their number and a removal of 
redundancies. 

In attempting to show this let us examine the place 
and office which decided cases ought, and that which 
they do, occupy in our law. 

The greater part of the law of this country is judge- 
made law, that is, it consists of the interpretations 
which our judges have given to the statutes upon the 
principles of equity or common law, or it consists of 
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their declarations of such principles independently of 
any statute, and made as facts occurred calling for 
their application. 

Now, without entering upon the inquiry whether this 
should be so or not, the plea set up on its behalf is, that 
it is the mere application of the principles of the law 
to the novel exigences of society, and that it is for the 
benefit of the community that such applications should 
be taken as precedents for the guidance of its judges 
in their decisions, and consequently of its members in 
their dealings. We have no code of principles, but 
they are supposed to lie in the breasts of the judges, 
and to be revealed by their applications. 

The whole virtue, then, of judge-made law consists 
in its surely making known the principles of the law 
by their applications. 

But as we have no authoritative means (such as there 
are in the case of an act of parliament) of evidencing 
and rapidly spreading a knowledge of this judge-made 
law, we are obliged to rely upon reporters for such 
ends. The records of the courts would only be clumsy, 
inconvenient, and imperfect means of informing the 
minds of even the judges themselves, and would be 
practically inaccessible to the great body of the law- 
yers and the public. Yet similar cases to those pre- 
viously decided would be likely daily to arise, and it is 
important that the law should therefore be speedily 
known. That is, our reports should as speedily as pos- 
sible make known the judge-made law. 

If we, then, can show who, according to the theory 
of our English judicial system, are, or ought to be, our 
judicial law-makers, and that their decisions most 
surely make known the principles of the law by their 
applications, it is but a step to the conclusion that the 
speedy report of their decisions alone is what the com- 
munity requires for its use. 

We can afterward examine the working of our exist- 
ing arrangements to show that they neither speedily nor 
surely make known the law, and, least of all, do they 
bring out and illustrate its principles, while the altera- 
tions in the system of reporting lately attempted only 
tend to transfer the law-making power in part to the 
unauthorized revisers of the reports. 

Who, then, ought to be the judicial law-makers? 
Now, it is manifest at once that if these law-makers 
are numerous and legislate independently, it will be 
as hopeless to look for uniformity and consistency in 
the law thus produced as to find a multitude of 
watches really ticking and keeping time together. 
True, the law-makers all are bound by the same -laws 
for their guides, but they must have different degrees 
of knowledge of these laws, and different conceptions 
of the principles wrapped up in them. On account of 
these differences, and also of the differences of natural 
temper and abilities, it is impossible but that, however 
slightly these persons may separate at first, the differ- 
ence in principle from which the separation arises 
must, after it has been followed out, manifest itself as 
distinctly as the ultimate divergence in time shows 
there is no real synchronism in the beats of the 
watches. 

It would not be strange, then, to find one court hav- 
ing such decided leanings on some matters as to very 
plainly affect the selection of the court before which 
the lawyers should put any case involving the deter- 
mination of such matters; and to allow such court to 
lay down the law thereupon, as well as the courts 
from which it so differs, is of course utterly and irrec- 
oncilably to confuse the law and perplex society. 





But a single case will show the force of these obserya. 
tions. Suppose every one of the county court judges 
were as able and learned as their lordships at West. 
minster Hall, what would be the chances of their lay. 
ing down among them all, in the course of their sepa. 
rate actions, consistent enunciations and illustrations 
of the principles of the law? 

Undoubtedly, then, our judicial law-makers should 
be as few as the exigences of society and the press of 
business will allow. 

It would be better for the consistency of the law, 
and its foundation in principle, that there should be a 
single fountain — indeed, it is essential to the full at. 
tainment of these ends. This fountain should be the 
supreme tribunal of justice. But as this court could 
not discharge all the judicial law-making in so speedy 
or cheap @ manner as to satisfy the wants of a country 
like this, and to meet the rapid changes in social and 
business arrangements in such a densely packed, and 
highly artificial and progressive state of society, it is 
requisite that some of the lower courts should share 
in the function. - The problem is, to settle to how 
many, and which, this share can be given, so as least 
to mar the consistency of the law, and yet develop its 
principles pari passw with the need of their application 
to novel circumstances. 

It is evident that if the various appellate courts 
share in the function, we shall have chosen for the 
above-stated ends as few of the representatives of each 
branch of the legal administration as possible, and 
therefore shall have all attainable consistency in the 
law-making process. 

And, on the other hand, because of our thus exelud- 
ing the primary courts from any share in the law- 
making function, the principles of the law will be most 
surely developed and speedily applied as necessity may 
require. For the cases which come before the appeal 
courts will upon the whole be those about which there 
is most doubt— those cases, in fact, which lie on or 
near the margin of one or more principles of the law. 
By the decisions of such courts, accordingly, the limits 
or boundaries of legal principles and their applications 
will be ascertained. Thus such principles will be most 
clearly marked out, and those cases which fall dis- 
tinctly within them need not be particularly settled 
by authority. 

Further, if access to such courts is thrown open at 
as small a cost, and as speedily, as the matter will 
admit, there will be a sufficiently frequent recourse to 
them to cause the difficulties arising from the changes 
in the community to be settled as expeditiously as 
their gravity will permit. 

It is no doubt true that many cases are taken before 
the appeal courts, not because of any great doubts 
about the principles involved, but chiefly because the 
amount in contest is of great value, or the cases con- 
cern important interests. And certainly few cases 
can be appealed unless there are adequate funds to 
support the expense. But still in the majority of 
appeals, involving questions of law, the expense would 
not be incurred unless there were real and substantial 
doubt as to the law, and if the course of appeal were 
facilitated, as it well might be, most of the cases where 
there was such real and substantial doubt as to the 
application of principles would be appealed; while 
most of the cases where the application of principles 
as decided by the inferior court at once commended 
itself to reason would go no further, and only a few 
such cases would, by reason of the wealth or litigious- 
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ness of the parties, or other exceptional circumstances, 
go up to the court above. Appeal cases where only 
facts are in dispute can be of no use to other litigants, 
and under no system ought to be reported. 

It is contended, therefore, that appeal cases would, 
as a rule, settle the most doubtful applications of prin- 
ciples, viz., those lying on the margin. And we would 
again insist upon the point, that so to give or fix the 
outlines or boundaries of a legal principle and its 
applications is the clearest and surest and most 
speedy way of making it known. By such means the 
minute details of its application are not, it is true, 
expressly judicially settled, but it will be the work of 
ordinary care and intelligence to ascertain what dis- 
tinctly falls within its confines thus clearly marked 
out. And so the plan will do better than afford a 
direct decision on each minute detail, viz., prevent 
litigation on the details altogether. By giving, on the 
other hand, numberless examples of such application 
on the smallest matters, the inquirer will be left help- 
less to find out and apply the principles beyond the 
examples given, unless there be among them, also, 
those which fix and bring out the true reading and 
limits of such principles, in which case he will rely 
entirely for any novel use of it upon such latter 
examples alone. Nay, further, the very existence of 
so many examples of details will be apt to confuse the 
mind and lead it away from the principle of which it is 
in search. Moreover, a habit will be engendered of 
looking for and unreasoningly leaning on some par- 
ticular case which may be exactly or nearly in point, 
instead of manfully applying the principle by the help 
of reason and common sense; and thus often some 
small and immaterial accident will be seized hold of 
and magnified into a thing of essential importance, 
till, by successive decisions, some exceptional rule is 
established in the courts, and the difficulty of applying 
the law is then greatly increased. In fact, the existence 
of many recorded particular and minute illustra- 
tions of principles is not only surplusage but mis- 
chievous. 

But besides the value which attaches to the decision 
of the appeal courts on account of the class of cases 
which come before them, there is the weight which 
belongs to them on account of the circumstances under 
which their judgments are arrived at, and the position 
of the court which delivers such judgments. Such 
cases have been at least twice argued, and the last 
time upon the very debatable point alone, or nearly so. 
The superior court has the benefit of the judgment 
below to aid it; and it is expressly intrusted with its 
powers of review because it is considered qualified to 
‘exercise them properly, and with the object of pre- 
serving uniformity and consistency in the law. The 
judgments of the appeal courts accordingly ought to, 
and do, carry greater weight than any other. 

The problem above stated may therefore, it is sub- 
mitted, be considered solved, by allowing the law- 
making authority to the several appeal courts. They 
will sufficiently, surely and speedily settle the law on 
consistent principles, and the reports of their decisions 
will be all the practitioner will need to enable him to 
understand these principles, their limits and applica- 
tion. The reports of the decisions of the inferior 
courts would be unnecessary and mischievous if 
allowed to be of authority. The supreme court of 
appeal must necessarily be too hard to be reached to 
enable parties to take many cases before it, and would 
be unable to settle them all if so taken before it, and 





on these accounts could never be made the only law- 
making court. 

We may add, too, that if by the ordinance of appeal 
courts we distinctly render the decisions of the inferior 
courts not final, there appears to be a primary inconsist- 
ency in permitting any law-making power to the latter. 
That is, it seems impossible to consider as settled law 
the declared opinions of any court whose decisions are 
liable at any time to be expressly or impliedly over- 
ruled by the superior courts of appeal; and it is diffi- 
cult to understand what can be méant by doctrines of 
law which are not settled. If, however, one could con- 
ceive of law which is neither settled nor unsettled, but 
in a dubious or hesitating state, it may safely be said 
that it would, of all things that could be conceived, be 
the most ingeniously contrived to perplex society, 
promote litigation, and render doubtful its issue. No 
law, bad laws, any thing—would be better than this, 
and better serve the purposes for which law is designed. 
This would not be to develop the principles of the law 
by applying them to novel circumstances, but to 
involve in doubt their scope and sphere of application, 
which otherwise might be learned by study and reilec- 
tion. These remarks, no doubt, apply also in some 
measure to the relationship between the appellate 
courts themselves and the supreme court. But, as we 
have tried to show, the difference lies here, that 
whereas the control of the subordinate appeal courts 
over all questions lying on the boundaries of principles 
ought to be so frequently exercised as speedily to settle 
them, and over other matters of law is not needed if 
the principles are so well settled; the interference of 
the supreme court with its subordinates must neces- 
sarily be very infrequent and will little affect their 
authority, nor could such court fix such boundaries 
with sufficient speed. The inconsistency we have 
referred to is in the one case serious in its effects and 
need not be incurred; in the other case it is of trifling 
moment and must be submitted to. 

Another merit of the plan of confining the law- 
making authority to the appeal courts would be, that 
it would reduce within reasonable compass the collec- 
tion of decisions from which the law must be sought, 
and, by making the law more systematic and scientific, 
tend to render the lawyer more and more independent 
of current case law, and ultimately to abridge the 
number of appeal cases to be decided and recorded. 

We urge, then, that the reports to be cited as author- 
ity should be confined to these appeal cases, because 
they would soonest, and most surely and clearly, make 
known the sound, consistent and reliable judgment 
law, and relieve the public and profession from the 
present overwhelming mass of conflicting reports; and 
all this, without intrusting a judicial discretion in the 
way of revision to a reporter, but simply by trusting 
to that judicial machinery which was introduced for 
the purpose of settling the law with greater speed than 
the ultimate court of appeal, and with greater certainty 
and uniformity than the inferior courts would be able 
todo. This mode of ascertaining the law is most in 
accordance with our judicial system. 

But the practice is very different. Not that the 
reports were always so ill suited to the ends for which 
they were designed as they are now. But that as our 
judicial system has been modified and enlarged, there 
has been no _ corresponding, although necessary, 
alteration in the practice of reporting on the class 
of cases to which authority has been allowed by the 
courts. 
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Formerly there were three courts of common law 
and one court of chancery, each of which had a distinct 
jurisdiction. Though this state of things was gradually 
modified by legal fictions and otherwise, yet it sub- 
stantially existed for a long time. And so long there 
was, therefore, by allowing the several primary courts 
to occupy the position of law-makers, little danger of 
inconsistency and confusion in the law laid down by 
them. No great objection could consequently be taken 
to the reports of their decisions being made and cited ; 
and this the more, as the cases decided were com- 
paratively few, and so were more fully argued and con- 
sidered, and could be readily studied and compared by 
the lawyers and the bench. Since that time, however, 
matters have materially changed. The jurisdictions 
of the three courts of common law have been extended 
till they all entertain in the main the same class of 
cases; the number of the judges has been increased; 
and a court of error has been constituted to review all 
their decisions. New courts of equity have arisen, 
and now the master of the rolls and three vice-chan- 
cellors are occupied as judges of first instance in 
equity; a new court of appeal in chancery has been 
erected, and the lord chancellor is turned into a judge 
of appeal. The judicial functions of the courts of law 
and equity also now somewhat overlap. Without 
going into other changes in and additions to the judi- 
cial system, it will be apparent that the courts of first 
instance are not now in a similar position to those 
formerly existing, and, especially, that the decisions of 
these new courts are far from possessing that degree of 
finality which those of the old courts had. The busi- 
ness of these courts is also greater, and their decisions 
more numerous, and the argument and the considera- 
tion of the cases necessarily not so thorough. And yet 
without any consideration having been called to the 
matter, or any legislative provision made in relation to 
it, the old plan of reporting and citing as authorities 
the decisions of all these courts has, notwithstanding 
the complete revolution in the judicial system, been 
continued, because it was once necessarily and properly 
adopted under far different circumstances. All we 
plead for is, some modification based upon a full con- 
sideration of the altered conditions of the subject- 
matter; and we have ventured to inquire into the 
conditions of sound and sufficient judicial law-making, 
in order to arrive at a satisfactory basis for regulating 
the class of cases which should be reported and cited 
in our courts. The plan we advocate would also have 
the merit, that it would be a self-adjustive one, and 
would at once accommodate itself to those changes in 
our judicial system which cannot long be deferred, and 
under which, probably, the number of primary courts 
will be largely increased, and the propriety of record- 
ing only the decisions of the appeal courts will beceme 
still more evident, because no otherwise will there be 
the slightest chance of our having any consistency or 
principle in the law. 

Whether or not the course we have pointed out 
should be held to be the proper solution of this very 
difficult question, a little inquiry into the actual prac- 
tice of our courts on the matter of case law will make 
it apparent that such practice is founded on no princi- 
ple whatever, and is a frequent cause of the uncer- 
tainty and confusion of the law; and moreover, that 
it avoids none of the objections that may be urged 
against the course suggested, while it has none of the 
advantages of such a course. 

(To be continued.) 





CURRENT TOPICS. 


The governor has returned to the secretary of state 
without his signature the bill amending the Code, 
thus defeating one of the most iniquitous legislatiyg 
“jobs” ever attempted. By the way, it is stated op 
very good authority that the objectionable sections of 
the amendments were not in the bill as it passed, but 
were surreptitiously interpolated during the engrogs- 
ing. As this is a method of legislation that flourishes 
in this state, we do not regard the statement as beyond 
the pale of probabilities. 


Ata recent session of the Central Criminal Court, 
London, the grand jury drew up a document and pre. 
sented it to the recorder, setting forth that in their 
opinion the office they had been called upon to occupy 
was “‘useless, and ought as speedily as possible to be 
abolished.”” The reason given for this conclusion was 
that the preliminary examination before a committing 
magistrate was, or ought to be, more thorough and 
satisfactory than any examination they could make, 
and more likely to answer the ends of justice. 


Speaking of our code of practice, the London Law 
Magazine and Review says: ‘‘ Our principal ground of 
objection to the Code of Civil Procedure is, that 
within sixteen years it has given rise, within the state 
of New York alone, to fourteen amending statutes and 
6,000 reported decisions.”” Were our contemporary 
more familiar with the modus operandi of legislation 
in this state, it would hardly found its objections on 
the number of amendments. Most lawyers in this 
state know that amendments to the code are usually 
made in the interest and through the exertions of some 
individual, lawyer or client, who has a private ‘‘ax to 
grind,” and not for the purpose of remedying any 
shortcoming in the code itself. The number of re- 
ported decisions affords an equally unreliable gauge of 
the merits of the code. The “reporting business” in 
this state has become a mania, and the great body of 
the “6,000 reported decisions’’ are of a character so 
trivial that they ought never to have known any other 
reporting than the waste basket. 


— -- ope 
LIABILITY OF TELEGRAPH COMPANIES. 
SUPREME COURT OF COLORADO. 
GRAHAM Uv. WESTERN UNION TELEGRAPH COMPANY. 


Telegraph companies may make reasonable regulations con- 
cerning the transmission of messages, but cannot «void 


liability for their own want of care or skill in the perform-, 


ance of what they undertake to do. 

A regulation that messages must be repeated, by being sent 
back from the station to which they are addressed, is 
reasonable; but where the action is not for incorrect 
transmission of the message, but for failure to deliver it 
at all, the non-compliance by the plaintiff with such regu- 
lation is no defense. 

In an action against a telegraph company for failure to 
deliver a message to “ship oil as soon as possible,” the 

laintiff cannot recover for profits he might have made 
had the message been promptly delivered. Such profits 
cannot be considered as fairly within the contemplation 
of the parties, and are too speculative and contingent in 
their nature to be a proper element in the measure of 
damages. 


This was a writ of error from the Arapahoe district court. 
The facts are stated in the opinion of the court, which was 
delivered by 

Belford, J. The declaration contains three counts. It is 
averred that the plaintiff employed the defendant to trans- 
mit from Denver, in Colorado, and deliver to Ashton & Tait, 
in Nebraska City, in Nebraska, the following message: 
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“ DENVER, Dec. 5, 1864. 
“asnton & Tart, Nebraska City: 
“Ship.oil soon as possible at very best rates you can. 


“ WILLIAM GRAHAM.” 


It is further alleged, that, in consideration of the sum of 
$5 then paid, the defendant accepted and agreed to deliver 
the same; but that by reason of the unskillfulness, negli- 
gence and want of care of the servants and employees of the 

pany, the ge was not transmitted and delivered ; 
by means whereof the said Ashton & Tait did not ship the 
oil as requested, and the plaintiff was compe?! to pay 
higher rates of freight on the same, amounting to the sum 
of $500, and also that the plaintiff lost great gains and profits 
by the delay thus caused in not shipping said oil, amounting 
to the sum of $1,500, and was otherwise put to great expense 
and incurred great loss and damage. 

The defendants for answer pleaded the general issue and 
four special pleas. In the special pleas it was alleged, that, 
at the time of the delivery of the several telegraphic mes- 
sages in the several counts of the declaration mentioned, 
the plaintiff was notified and informed, that, in order to 
guard against mistakes in the transmission of messages 
over the lines of the defendant from Denver to Nebraska 
City, every message of importance ought to be repeated, by 
being sent back from the station at which it is to be received 
to the station from which it is originally sent; and that the 
defendant would charge fifty-five per cent more for repeat- 
ing such message than for sending or transmitting such 
message without repeating the same; and that while the 
defendant would use every precaution to insure correct- 
ness, the said defendant would not be responsible to the 
plaintiff or to any other person for mistakes or delays in the 
transmission or delivery of repeated messages, beyond an 
amount exceeding five hundred times the amount paid for 
sending the message. 

It was further alleged that the plaintiff, well knowing the 
premises, did not at the time of delivering the message in 
the declaration mentioned to the defendant, nor at any 
time before or since, request the defendant to repeat the 
messages, by sending the same back from Nebraska City to 
Denver; nor did the plaintiff pay, or offer to pay, to the de- 
fendant the sum or price charged by the said defendant for 
repeating the said several telegraphic messages. 

To these several special pleas a demurrer was filed and 
sustained. The defendant went to trial on the general 
issue, and the jury returned a verdict for the plaintiff, and 
assessed his damages at $1,039.59. The motion for a new 
trial having been overruled the case comes here. 

The first error assigned is the sustaining of the demurrer 
to the special pleas. It is claimed by the appellant, that 
Graham having subscribed to the conditions printed on the 
back of the paper on which the dispatch was written, is 
not only chargeable with notice of them, but that his right 
to recover is limited thereby. It is further insisted, that, not 
having requested the defendant to repeat the message, 
he thereby released the company fromm liability. 

It is no longer a question of doubt that a telegraph com- 
pany has the right to make reasonable rules and regulations 
for the proper conducting of its ordinary telegraphic busi- 
ness; and this right has been recognized by many of the 
states by statutory enactments, and in others by decisions 
of their courts. But while this is the case, the doctrine 
has nowhere been carried to the extent of exempting them 
from all responsibility for a want of fidelity and care in the 
exercise of the employment which they undertake to 
prosecute, 

There are duties they owe the public, arising out of the 
nature of their employment, which it would be impolitic 
and inexpedient to suffer them to diminish or evade. 
Among these duties may be mentioned the obligation to 
employ competent and skillful operators, and other agents 
and servants in all respects competent for the discharge 
of their particular duties ; and further, to see that they not 
only possess such skill, but that it is continually applied in 
the particular business in which they are engaged. They 
cannot refuse to receive and forward messages, nor select 
the persons for whom they will act. They must send for 








every person who may apply, at a uniform rate, without any 
undue preference, and according to established rules and 
regulations applicable to ail alike. 

In the case of Ellis v. The American Telegraph Company, 
13 Allen, 234, Bigelow, C. J., says: “There can be no doubt 
that inthe ordinary employments and occupations of life 
men are bound to the use of due and reasonable care, and 
are liable for the consequences of carelessness or negligence 
in the conduct of their business to those sustaining loss or 
damage thereby. We can see no reason why this rule is not 
applicable to the business of transmitting messages by 
telegraph. But the rule does not operate so as to prevent 
parties from prescribing reasonable rules and regulations 
for the management of the business, or establishing special 
stipulations for the performance of service, which, if made 
known to those with whom they deal, and directly or by 
implication assented to by them, will operate to abridge 
their general liability at common law, and to protect them 
from being held responsible for unusual or peculiar hazards 
which are incident to particular kinds of business. Of 
course a party cannot in such way protect himself against 
the consequences of his own fraud or gross negligence, or 
the fraud or gross negligence of his servants or agents. 
Nor can he escape all liability or responsibility in the per- 
formance of the service or duty which he undertakes. 
Nor can there be any difficulty or danger in the application 
of this principle, so long as it is kept within a proper limit. 
That limit is found by requiring in all cases that the condi- 
tions and regulations by which a party seeks to limit his 
liability in the conduct of his business shall be reasonable. 
Such only, by the rules of law, can a party be permitted to 
prescribe, and to none other can those who deal with him 
be held to yield their assent.” 

This brings us to the question whether the rule relied on 
by the defendants in the special pleas, and which is set up 
in defense of the plaintiff's claims, is a just and reasonable 
one, and such as they had a right to prescribe and by which 
the plaintiff was bound. It has been remarked by an emi- 
nent lawyer, that “where rules and regulations are in 
derogation of common right, or are intended to restrict 
and limit liabilities to which the company would otherwise 
be subject by reason of the duties imposed upon it by law 
or the nature of its engagement, the validity of such rules 
and regulations is a question of law.” 

Accepting this as true, how stands the rule relied upon in 
the special plea? The gist of the action is the failure to 
deliver the message. The complaint is, not that the message 
was incorrectly sent, or that it was inaccurately taken off 
the wires at Nebraska City. If this was the gravamen of 
the action, we might hold with the Kentucky and Massachu- 
setts courts, that it was the duty of the plaintiff to insure 
its accuracy by having it repeated. But how could the 
failure to deliver the message be avoided by payment for 
having it repeated? Can it be said that the operator at the 
other end of the line could insure the safe delivery of a 
message by repeating, when the negligence which occa- 
sioned the failure occurred after the receipt of the message ? 

The object of repeating a message is to correct errors and 
not to avoid delays in delivering it. After transmission, an 
incorrect message could be sent out and delivered as speed- 
ily as if it had been verified and proved to be perfectly 
accurate. 

Delays in the delivery of a message result from causes 
altogether different from those which produce mistakes in 
transmission, and it is reasonable that rules of limitation or 
exemption should be adapted to the nature of the case. 
Scott & Jarnegan on the Law of Telegraphs, § 113. 

A message may be correctly transmitted from one point 
to another; may be correctly taken off the line; and the 
agent of the company may, through inattention, fail to 
deliver it to the party to whom it is directed. It could 
hardly be contended in this case that the company could 
shield itself under the condition that the party sending the 
message failed to pay for having it repeated. The mere 
fact of having it repeated could not have insured its 
delivery. The failure to deliver is not caused by imperfec- 
tions of instruments and appliances, by electrical changes, 
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or by a break of the line at an intermediate point, but by 
the negligence of the operator; and against this inatten- 
tion and want of care these rules and regulations cannot be 
permitted to provide. To support the reasonableness of 
the conditions attached to the message, our attention has 
been called to the case of Ellis vy. American Telegraph Com- 
pany, noticed above. The counsel citing this case must 
have overlooked the remarks of the chief justice on page 
238: “It is hardly necessary to say that the question 
whether the mistake or error in the dispatch would have 
been prevented or corrected by the repetition of the mes- 
sage, in conformity to the regulations established by the 
defendants, does not appear to have arisen at the trial. 
Whether it would have done so was a question of fact for 
the jury. Of course the defendants would be liable for any 
negligence causing damage which would not have been prevented 
by a compliance with these rules.” Until the appellant can 
show that the failure to transmit and deliver the message 
could have been prevented by having it repeated, the above 
case can be of little avail to him. 

The next authority relied on is that of Camp v. Western 
Union Telegraph Co., 1 Met. (Ky.) 166. In this case the com- 
pany, by way of defense, relied upon a notice of the terms 
and conditions on which messages were received by it for 
transmission, and which are the same as those relied on 
here. 

Sampson, J., says: “There is no allegation in the plain- 
tiff's petition that the mistake was occasioned by negligence, 
or was the result of incompetency or want of proper skill 
on the part of the agents who were employed by the com- 
pany to act as operators in the sending and receiving of 
dispatches; but the failure of the company to comply with its 
contract to transmit the message correctly is alone relied wpon 
as the foundation of the plaintiff's right to a recovery in the 
action.” 

It will be observed that the case at bar and the case cited 
differ in other particulars. Here, the plaintiff charges that 
failure to transmit and deliver the message was occasioned 
by “the carelessness, negligence and want of skill of the 
defendants and their agents, and through want of due care 
and attention to their business.”’” Here, the act complained 
of is the failure to transmit and deliver the message, while 
in the case cited the message was transmitted and delivered, 
but there was a mistake made in the tenor of the dispatch, 
making it read sixteen cents a gallon instead of fifteen 
cents as written by the sender. 

While we hold that it is competent for the company to 
provide by rules and regulations against the unforeseen 
disarrangement of electrical apparatus, and the imperfec- 
tions necessarily incident to the transmission of signs and 
sounds by electricity, yet it must be conceded that these 
forces or accidents do not affect the ability of the company 
to deliver the message to the party addressed, after it has 
been taken off the wires and reduced to writing. What is 
needed to secure delivery is fidelity, and to this the com- 
pany is bound in all messages. 

In the case of Birney v. New York and Washington Tele- 
graph Co., 18 Md. 341, 342, the plaintiff delivered to the com- 
pany’s agent a message for transmission, which was wholly 
forgotten by the agent, and he neglected to send it at all. 
There was no repeating price paid by the plaintiff. It was 
held by the court that the company’s notice with regard to 
the repetition of messages would not apply to a case of 
neglect, when no effort was made to put a message upon its 
transit. ’ 

Much has been said about the peculiar hazards to which 
telegraph companies are exposed. It is said that “the ope- 
rating apparatus of the telegraph leaves no record of the 
work done at the place from which it is transmitted, and 
that therefore there is peculiar liability to error in the non- 
transmission and transmission of dispatches.” This is all 
true, and courts and legislatures have been liberal in allow- 
ing companies to provide against such risks as arise out of 
atmospheric influences and kindred causes. At this point 
they have properly stopped. To permit them to contract 
against their own negligence would be to arm them with a 
most dangerous power; one, indeed that would leave the 








public almost entirely remediless. It must be borne jp 
mind that the public have but little choice in the selection 
of the company which is to perform the desired service, 
They do not select the agents or employees, nor can they 
emove them. They are bound to take the company as they 
find it, and to commit to its agents their messages, howeyer 
valuable they may be. Such being the case, public poliey 
as well as commercial necessity requires that companies 
engaged in telegraphing should be held to a high degree of 
responsibility. 

I have thus far examined this case on the pleadings, with- 
out alluding to the evidence elicited on the trial, and am of 
the opinion that the court below committed no error in sus. 
taining the demurrer to the special pleas. 

Another question equally important remains for decision, 

On the trial below the court permitted the plaintiff, over 
the objection of the defendant, to introduce evidence of 
the price of coal oil in Denver in December, 1864, and in 
January, February and March, 1865. The introduction of 
this evidence was doubtless permitted on the ground that 
the plaintiff had a right to recover damages for the loss of 
profits he might have made had the dispatch been delivered 
to Ashton & Tait, and the oil been shipped by them and 
reached Denver in January or February. 

It is claimed by the appellant that the court also erred in 
giving the following instruction: “If the jury believe from 
the evidence that the defendant made an effort in good 
faith to transmit the dispatch given in evidence, and the 
same was transmitted from Denver to Nebraska City, but 
that the dispatch was not delivered to Ashton & Tait by 
reason of the carrier of the defendant depositing the same 
in the post-office at Nebraska City, then the jury are in- 
structed that the defendant was not guilty of willful neglect 
or negligence, and the plaintiff is not entitled to exemplary 
damages or ‘smart money,’ but is only entitled to such 
reasonable damages as he sustained by the difference in 
freight and the difference in price for which he sold his oil, 
and the price for which he might have sold it had the dis- 
patch been delivered ‘in time and the oil shipped at the next 
opportu ity that Ashton & Tait had to ship the oil after 
they should have received the dispatch.” 

The appellant rests his objection to the introduction of 
the evidence above referred to on the ground that the 
plaintiff's declaration contained no special averment of the 
loss of profits. 

In an action for refusing to let a lessee into possession the 
plaintiff gave evidence of injury to his wife’s business as a 
milliner, without having averred it specially ; but the court 
held it admissible under the general allegation of damage, 
as going to show that “the plaintiff had sustained incon- 
venience.” Ward v. Smith, 11 Price, 19; see also Shepard v. 
Milwaukee Gas Co., 15 Wis. 327. 

Before proceeding to discuss the right of the plaintiff to 
recover damages for loss of profits, it is proper to remark 
that neither the message nor declaration discloses the kind 
of oil that was to be shipped —nor its quantity nor quality 
—nor where it was at the date of the dispatch—nor for 
what purpose such shipment was to be made — nor whether 
such oil was intended for sale or for use — nor at what point 
the profits were lost. For any thing that appears in the 
declaration it might have been hair oil, fish oil or wizard 
oil. The element of certainty has been left out. True, the 
evidence shows that the plaintiff had on deposit with Ash- 
ton & Tait, as his forwarding agents, sixty-nine boxes of 
coal oil, but nothing of this kind appears in the declaration. 
Under the general averment that the plaintiff lost profits on 
oil, it is claimed that the company should come prepared 
to dispute, at the trial, the value of any kind and any quan- 
tity of oil, at any place and at any time. Under the ruling 
of the court below the plaintiff could have as readily recov- 
ered for loss of profits on olive oil as coal oil; for the profits 
of ten thousand gallons of oil as for the profits of one. The 
defendant might have come prepared with testimony as to 
the value and quality of one kind of oil, and yet have been 
surprised by an inquiry as to another kind or quality. 

“A chief object of formal written pleadings is to apprise 
the opposite party of the real cause of complaint against 
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him, so that he may, in like manner, interpose the proper 
answer on his part, and that on the trial he may not be 
taken by surprise. 

“This requires that the injury complained of should be 
stated with such fullness and certainty in the declaration 
as to leave no reasonable doubt of the particular transaction 
on which the plaintiff relies, and which he intends to prove 
to establish his right of action. These are commonplace 
principles, and apply to every pleading which is required to 
be special in its nature.” Relyea v. Drew, 1 Denio, 563. 

But granting that the declaration was sufficiently specific 
in all these points, was the plaintiff entitled to recover 
damages for the loss of profits he might have made, had the 
dispatch been delivered and the oil been sent and received 
in Denver and sold? In the case of Staats vy. Executors of 
Ten Eyck, 3 Caine, 116, Livingston, J., says: “ The safest gen- 
eral rule in all actions on contract is to limit the recovery, 
as much as possible, to an indemnity for actual injury sus- 
tained, without regard to the profits which the plaintiff has 
failed to make, unless it shall clearly appear from the agree- 
ment that the acquisition of certain profits depended on the 
defendant’s punctual performance, and that he had assumed 
to make good such a loss also.” 

To the same effect is Thompson v. Shattuck, 2 Met. 618. In 
the case of Freeman v. Clute, 3 Barb. 426, Harris, J., says: 
“The defendants insist, that if liable for consequential 
damages at all, they are only liable for such expenses as 
were actually incurred by the plaintiff in attempting to put 
the machinery in operation, and such actual loss as he had 
sustained in using the defective machinery; while, on the 
other hand, the plaintiff claims that he is entitled to recover 
as consequential damages, the profits he could have made 
in the manufacture of oil, had the machinery been complete 
and put up within the time limited. I agree with the coun- 
sel for the plaintiff in the general rule for which he con- 
tends; that the party complaining of the breach of an execu- 
tory contract is entitled to indemnity for the loss which the 
non-performance of the obligation by the other party has 
occasioned him, and for the gain of which it has deprived 
him. But the gain contemplated by this rule is only that 
which is the direct and immediate fruit of the contract. 
Such gain may as properly be regarded in estimating the 
damages resulting from a failure to perform a contract, as 
any actual loss the party may sustain. But even the civil 
law rule, which is much more liberal than the common law 
in the measure of damages for the violation of an execu- 
tory contract, confines the allowance for the loss of profits 
‘to the particular thing which is the object of the contract,’ 
and dves not embrace such loss of profits as may have been 
incidentally occasioned in respect to his other affairs. I 
cannot agree with the counsel for the plaintiff, that the esti- 
mated profits upon the manufacture of a specified quantity 
of flax-seed into linseed oil constitutes a legitimate item of 
damages against the defendants. Such profits are entirely 
too speculative and uncertain to make them a measure of 
damages.” 

The same rule is laid down in Blanchard v. Ely, 21 Wend. 
32. In the case of Driggs v. Dwight, 17 Wend. 71, and Millers 
v. The Mariners’ Church, 7 Greenl. 51, it was held that the 
plaintiffs were entitled to recover the expenses actually 
incurred in their business as a consequence of the failure of 
the defendants to perform their contract, but their right to 
recover damages for profits which they claimed they might 
have made was denied. 

Mr. Justice Story, in the case of The Schooner Lively, 1 
Gallis. 315, commenting on this subject, says: * Independent, 
however, of all authority, I am satisfied, upon principle, that 
an allowance of damages upon the basis of a calculation of 
profits is inadmissible. The rule would be, in the highest 
degree, injurious to the interests of the community. The 
subject would be involved in utter uncertainty. The calcu- 
lator would proceed upon contingencies, and would require 
aknowlege of foreign markets to an exactness in point of 
time and value, which would sometimes present embarrass- 
ing obstacles. Much would depend on the length of the 
voyage and the season of the arrival. After all, it would be 
&calculation upon conjectures, and not upon facts.” 





Inthe case of Griffin v. Colwer, 16 N. Y. 490, the earlier New 
York decisions are reviewed with great care, and the con- 
clusion reached is, that the party injured by a breach of 
contract is entitled to recover all his damages, including 
gains prevented as well as losses sustained, provided they 
are certain, and such as might naturally be expected to fol- 
low the breach. They exclude only uncertain and contin- 
gent profits; not such as, being the immediate and neces- 
sary result of the breach of contract, may be fairly supposed 
to have entered into the contemplation of the parties when 
they made it, and are capable of being definitely ascertained 
by reference to established market rates. 

Pothier says: “In general the parties are deemed to have 
contemplated only the damages and injury which the cred- 
itor might suffer from the non-performance of the obliga- 
tions in respect to the particular thing which is the object 
of it, and not such as may have been accidentally occasioned 
thereby in respect to his other affairs.” 

This rule, however, applies only to cases where, by reason 
of special circumstances having no necessary connection 
with the contract broken, damages are sustained which 
would not ordinarily or naturally flow from such breach ; as 
when a party is prevented by the breach of one contract 
from availing himself of some other collateral and inde- 
pendent contract, entered into with other parties, or from 
performing some act in relation to his own business not 
necessarily connected with the agreement. An instance of 
the latter kind is, when a canon of the church, by reason of 
the non-delivery of a horse, pursuant to agreement, was 
prevented from arriving at his residence in time to collect 
his tithes. In such cases the damages sustained are dis- 
allowed, not because they are merely consequential or 
remote, but because they cannot be fairly considered as 
having been within the contemplation of the parties at the 
time of entering into the contract. 

After examining at great length the various decisions on 
the subject, Selden, J., remarks: “From these authorities 
and principles, it is clear that the defendants were not 
entitled to measure their damages by estimating what they 
might have earned by the use of the engine and their other 
machinery, had the contract been complied with. Nearly 
every element entering into such a computation would 
have been of that uncertain character which has uniformly 
prevented a recovery for speculative profits.” 

In the case of Squire et al. v. Western Union Telegraph Co., 
98 Mass. 232, which was an action in tort for failing to deliver 
a message, Bigelow, C. J., says: ‘These rules in their appli- 
cation to damages in actions of this nature are well settled 
and familiar. A party who has failed to fulfill a contract 
cannot beheld liable for remote, contingent and uncertain 
consequences, or for speculative or possible results which 
may have ensued on his breach of duty, although they may 
be traceable to that cause. The reason is, that damages of 
such a nature are not the natural or necessary incidents of 
a contract, and cannot be deemed to have been within the 
contemplation of parties when they agreed together. A 
rule of damages which should embrace within its scope all 
the consequences which might be shown to have resulted 
from a failure or omission to perform a stipulated duty or 
service would be a serious hinderance to the operations 
of commerce, and to the transaction of the common busi- 
ness of life. The effect would often be to impose a liability 
wholly disproportionate to the nature of the act or service 
which a party had bound himself to perform, and to com- 
pensation paid and received therefor. The practical rule, 
founded on a wise policy, and at the same time consistent 
with good sense and sound equity is, that a party can be 
held liable for breach of contract only for such damages as 
are the natural or necessary and the immediate and direct 
results of the breach ; such as might properly be deemed to 
have been in contemplation of the parties when the con- 
tract was entered into; and that all remote, speculative and 
uncertain results, as well as possible profits and advantages, 
and other like consequences which might have arisen from 
the fulfillment of the contract, must be excluded as forming 
no just or legitimate basis on which to determine the 
extent of the injury actually caused by a breach.” 
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While in this case the court disallowed the recovery of 
profits, it held that the defendants, as a contracting party, 
were liable for the injury actually caused by their breach of 
duty ; and, commenting on the opinion delivered by himself 
in Ellis v. American Telegraph Co., 12 Allen, 226, Bigelow, 
C. J., remarks: “There is nothing in the nature of the busi- 
ness which they undertake to carry on that should except 
them from making compensation for any neglect or default 
on their part.” ~ 

There is another important case bearing on this subject, 
and one worthy of great attention, as it seems to have been 
ably argued by counsel and gravely considered by the court. 
1 refer to the case of Leonard v. The New York Telegraph 
Company, 41 N. Y. 565. The facts in that case were as fol- 
lows: On the 24th of September, 1856, Magill & Pickering, 
acting for plaintiffs, delivered to the Western Union Tele- 
graph Company at Chicago, a dispatch to ‘be sent to 
one Shoals, at Oswego, as follows: “Send 5,000 sacks of 
salt immediately.”” When the message was delivered, it read 
“send 5,000 casks of salt immediately.” The term “sacks” 
in the salt trade designates fine salt, containing fourteen 
pounds, and the term “casks” designates coarse salt, in 
packages containing not less than three hundred and 
twenty pounds. Shoals received the telegram on the day 
it was sent, and that evening chartered a schooner to take 
the salt to Chicago, and shipped by her 2,733 barrels of 
coarse salt. The cargo of salt arrived at Chicago on the 
15th day of October. There being no market for the same, 
it was stored away at the expense of the plaintiff. The salt 
was worth at the time of its shipment at Oswego $1.60 per 
barrel. The cost of transporting the same to Chicago, 
exclusive of insurance, was nearly 27}¢ cents per barrel; 
and, on its arrival at Chicago, it was not worth at that place 
to exceed $1.25 per barrel. The cause was tried before a 
referee, who found “that the measure of damages to which 
the said plaintiffs are entitled is the difference in the value 
of salt at Oswego and Chicago, with the cost of transporta- 
tion added thereto, with interest from the time of the 
arrival of said salt at Chicago.” 

In commenting on this finding of the referee, Earle, C. J., 
says: “The measure of damages to be applied to cases as 
they arise has been a fruitful subject of discussion in 
courts. The difficulty is not so much in laying down rules 
as in applying them. The cardinal rule undeniably is, that 
one party shall recover all the damages which have been 
occasioned by the breach of contract by the other party. 
But this rule is modified in its application by two others. 
The damages must flow directly and naturally from the 
breach of contract, and they must be certain, both in their 
nature and in respect to the cause from which they pro- 
ceed.” Under this latter rule, speculative, contingent and 
remote damages, which cannot be directly traced to the 
breach complained of, are excluded. Under the former 
rule, such damages are only allowed as may fairly be sup- 
posed to have entered into the contemplation of the parties 
when they made the contract, and as might naturally be 
expected to follow its violation. It is not required that the 
parties must have contemplated the actual damages which 
are to be allowed. But the damages must be such as the 
parties may fairly be supposed to have contemplated when 
they made the contract. Parties entering into contracts 
usually contemplate that they will be performed, not vio- 
lated. As both parties are usually equally bound to know 
and be informed of the facts pertaining to the execution or 
breach of a contract which they have entered into, I think 
amore precise statement of the rule is, that a party is liable 
for all the direct damages which both parties to the con- 
tract would have contemplated as flowing frotn its breach, 
if, at the time they entered into it, they had bestowed 
proper attention upon the subject and had been fully 
informed of the facts. * * * LIthink, therefore, that the 
rule of damages adopted by the referee was sufficiently 
favorable to the defendant. The d allowed were 
certain, and they were the proximate and direct result of 
the breach.” 

As to the measure of damages that may be recovered in 





an action of tort or for breach of contract, I call attention | 





to the cases of Shepard v. Milwaukee Gaslight Co., 15 Wis, 
825; Railroad Co. v. Howard, 13 How. (U. 8.) 307; Masterton 
v. The Mayor, &c., of Brooklyn, 7 Hill, 62; Fox v. Hi 

7 Cush. 522; Thompson v. Jackson et al., 14 B. Mon. 114; Davis 
v. Talcott, 14 Barb. 611; Wade v. Leroy et al., 20 How. #4. 
Waters v. Towers, 8 Exch. 401; Fletcher v. Tayleur, 17 Com: 
Bench, 21; Alder v. Keighly, 15 M. & W. 117. 

If the authorities from which I have quoted state the rule 
correctly, and I have no reason to doubt it, then the instruc. 
tion given by the court, so far as the same relates to the 
plaintiff's right to recover for profits which he might have 
made had the message been delivered and the oil sent, &€., 
is erroneous, and the jury having been misled by it, the 
case must be reversed. And, as this case must go back for 
trial, it is proper that we should add, that the plaintiff is 
entitled to recover, not only what he paid the company for 
transmitting the message, but also the increased price of 
freight he was required to pay; and also all expenses that 
the plaintiff incurred by reason of the failure of the defend- 
ant to fulfill the contract. 

The length to which the opinion has already grown pre- 
vents reference to other matters that have been assigned 
for error. 

The cause is remanded for new trial, in accordance with 
the principles announced in this opinion, and the parties 
have liberty to amend their pleadings.— American Law 
Register... 

——— -_0po—___—_ 


RUNNING POWERS OF RAILWAY COMPANIES, 
AND LIABILITY FOR NEGLIGENCE. 


We printed last week the decision of the court of ex- 
chequer chamber, in the case of the Rhymney Railway Com- 
pany v. Thomas, which is the most recent of a short series of 
decisions, beginning with the Great Western Railway Com- 
pany v. Blake, 7 H. & N. 987; 7 L. T. R. (N.S.) 94, and extend- 
ing over the last nine years. These decisions seem to usa 
striking instance of judge-made law. They proceed appa- 
rently on the principle that when a person is injured while 
traveling on a railway, through the negligence of some rail- 
way company other than the one that contracted to carry 
him, he shall in such a case have his remedy against the 
company with whom his contract was made, leaving this 
company to have its remedy over against the company actu- 
ally guilty of the negligence. This may be avery useful pro- 
vision for the benefit of the public, as the person aggrieved 
knows at once, under such a rule, against whom his remedy 
is, and it would, no doubt, under very many circumstances, 
be extremely difficult for him to decide which of the two 
eompanies was guilty of the negligence. This doctrine, 
however, convenient for the public as it may be, seems to 
us to have no sufficient foundation either in law or justice, 
and to be further bad as involving circuity of action. 

In the Great Western Railway Company yv. Blake, which 
was the first of this class of cases, the Great Western Rail- 
way Company had made an arrangement with the South 
Wales Railway Company, by which the trains of the former 
were enabled to run over the line of the latter from Glou- 
cester to Milford. The Great Western Railway Company 
accordingly issued through tickets from London to Mil- 
ford, and Blake (the plaintiff in the court above) was travel- 
ing with one of these tickets, when, between Gloucester 
and Milford, on the South Wales line, an accident occurred 
through the negligence of the servants of the South Wales 
Railway Company, who had left an engine standing on the 
line. Baron Martin, before whom the case was tried, ruled 
that the Great Western Railway Company were responsible 
to the plaintiff for this negligence, and the case then went, 
on a bill of exceptions, to the court of error, where the 
learned judge’s ruling was unanimously upheld. Some 
questions have since been raised as to the ratio decidendi, 
and it has been argued that the case was decided on the 
ground that the facts were such as showed a partnership 
between the two companies quoad this journey. There 
does not appear to be much ground for such a contention; 
and recent explanations confirm the view that would most 
naturally be taken on reading the report of the case, that it 
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was decided on the broad ground that the company with 
which the contract to carry was made was responsible, 
whether the negligence was in its own servants, or in those 
of the other company. 

This case was followed in 1868 by Buxton v. The North- 
eastern Railway Company, 18 L. T. R. (N. 8.) 795; L. R. 3 Q. B. 
549. The plaintiff here had purchased a ticket of the de- 
fendants to go from York to Tamworth, part of the journey 
being over the Midland line. While upon the Midland line 
the train came into collision with a bullock, which had 
strayed on to the line from an adjoining field by breaking 
through the fence, and the plaintiff was injured. It was 
held, on the authority of The Great Western Railway Com- 
pany v. Blake, that, assuming there to have been negligence 
in not providing a stouter fence, the North-eastern Railway 
Company were the proper parties for the plaintiff to sue. 
It may, however, be said that, in this case, if the line was 
not properly fenced, that was actual negligence on the part 
of the North-eastern Railway Company; for, although the 
line belonged to the Midland, still, as the trains of the 
North-eastern Railway Company were continually passing 
along it, the latter company was bound, in the interests of 
its passengers, to see that the Midland Railway Company 
maintained the fences in proper condition. 

The case of The Rhymney Railway Company v. Thomas, 
which appeared in our last week’s number, was decided on 
the authority of The Great Western Railway Company v. 
Blake. It appeared that the Rhymney Railway Company 
had running powers, on payment of tolls, over the line of the 
Taff Vale Railway Company, and the accident happened on 
the line of the latter company, and through the negligence 
of their servants, the jury expressly negativing any negli- 
gence on the part of the defendants. Yet asthe plaintiff had 
made his contract with the defendants, it was held that the 
action was rightly brought against them. It may be re- 
marked that here the defendants had no kind of control 
over the servants of the Taff Vale Railway Company, whose 
negligence caused the accident. No extra care on their 
part, beyond what every company is bound to use in carry- 
ing passengers, could have prevented the accident, yet they 
were held responsible for its consequences. 

Kelly, C. B., in delivering judgment in The Rhymney Rail- 
way Company v. Thomas, expressly guarded himself against 
being underst»od to say: “* That, if the act causing injury 
to the plaintiff were done by some stranger, e. g., by a mis- 
chieyous boy putting a log of wood on the railway, there 
would be in such a case an action against the contracting 
company, for there would not be any direct breach of con- 
tract or duty on their part. But we must consider our 
judgment as limited to the case of an accident arising from 
some negligence of the company over whose line the pas- 
senger was being conveyed when the accident happened to 
him.”” With the greatest respect to the learned judge, we 
must confess that this seems to us a distinction without a 
difference. It seems to us like saying that a stage coach 
proprietor would not be liable to his passengers, in the 
absence of negligence on his part, for an accident caused 
by a collision with a wagon, but would be liable if the col- 
lision were with another stage coach. The Rhymney Rail- 
way Company had no more control over the Taff Vale 
Railway Company than it had over the supposed “ mis- 
chievous boy.” The lord chief baron put the case as one of 
breach of contract or duty; the contract of a carrier of pas- 
sengers with, and his duty toward, his passengers is to use 
all reasonable and proper care and skill in carrying them. 

It is difficult to see, as the jury expressly found, that the 
Rhymney Railway Company had not themselves been guilty 
of negligence, how they had broken this contract or duty. 
Unless the contract of a carrier of passengers with his pas- 
sengers be, not only that he himself and his servants will 
use due care and skill, but that other persons over whom 
he has no control will do the same, we are unable to see 
how this case can be supported; nor can we understand 
why he should be responsible for the negligence of another 
carrier if he is not answerable for the acts of the “ mis- 
chievous boy.”’ If it be said that he has his remedy over 
against the other carrier, the same may be said in the case 





of the boy. Besides, before the Rhymney Railway Company 
can be held liable for the defaults or miscarriage of the 
Taff Vale company, the statute of frauds has, perhaps, some 
claim to be considered. 

The judges in the exchequer chamber were no doubt 
bound by the case of The Great Western Railway Company 
y. Blake to decide The Riymney Railway Company v. Thomas 
as they did; and it would seem that Baron Bramwell and 
Mr. Justice Willes affirmed the judgment of the court 
simply because they felt that, in the face of The Great Wes- 
tern Railway Company v. Blake, they could not do otherwise. 
Baron Bramwell said, however, that if the case were before 
the jury and he were counsel therein, he would take the 
objection of the variance between the declaration and the 
proof, and drive the plaintiff to amend, and he should very 
much like to see how he would do so. We cannot think 
that Mr. Justice M. Smith got over the difficulty by suggest- 
ing that,in such a case,the declaration should “state a 
promise that due and reasonable care would be used in 
carrying the passenger from end to end.” By whom was 
such care to be used? If by the defendants, the verdict 
would have been for them, for the jury found they had 
used due and reasonable care; if by certain third persons, 
the question arises whether the lawimplies such a promise. 
It certainly seems to us that it never did before the decis- 
ion in The Great Western Railway v. Blake.— Law Times. 


— ~+~—____ 


BOOK NOTICES. 


Patent Laws and Practice of obtaining Letters Patent for 
Inventions in the United States and Foreign Countries, 
including Copyright and Trade-mark Laws. By Charles 
Sidney Whitman, of the Bar of the Supreme Court of 
the United States. Washington, 1871. W. H. & O. H. 
Morrison. 


The work before us does not claim to be an exhaustive 
treatise on the subject of patent law, but merely a com- 
pilation of the leading principles of that law for practical 
use. Forthose who do not care about the nice distinctions 
which have here, as in every other department of legal 
science, been elaborated by judges and writers, we believe 
there has been no better book produced. It is, therefore, 
peculiarly suited for inventors, and for those lawyers who 
do not make patent law a specialty, but who, nevertheless, 
are now and then called upon to give advice concerning it. 
To the patent lawyer it will be of less value, as most if not 
all the important matter it contains may be found in two 
or three American and English works previously in ex- 
istence. 

To the inventor we say, then, Mr. Whitman’s book will 
be of great service. It contains not only our own patent 
law and the procedure under it, but also a synopsis of 
that of every country where the rights of inventors are 
recognized and protected. Of course, no one would at- 
tempt to take out a patent in a foreign country without 
first consulting some one familiar with the laws of that 
country, but that will not, in the least, affect the value of a 
compilation such as we have before us. By consulting its 
pages the essential features of the system prevalent in each 
locality can be seen, and, in most instances, the necessity 
of further inquiry avoided. 

Several important matters, namely, the legal expenses 
attending applications, the persons entitled to apply, and 
the value and duration of the rights granted, are fully set 
forth. These facts are about all one wishes to know to 
enable him to determine whether or not it is worth while 
for him to apply for a foreign patent. 

Of course the greater portion of the book is given to 
United States law. The organization of the patent office, 
the legislation concerning patents, copyrights, and trede- 
marks, are fully set forth, and the methods of procedure in 
the patent office are given. An attempt is also made to 
give the forms of practice in patent cases. This is both 
needless and worthless. It cannot instruct the practicing 
attorney, and will in no way benefit the suitor. The same 
may be said of the rules of court contained in a supple- 
ment. These matters, indeed, occupy a small space, but 
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they are wholly useless, and add something to the cost of 
the bouk. The index is fair, and the printing and binding 
is well done. 


on the Law of Mines and Minerals. First Ameri- 
gta go from the third London Edition. By George 

paltes, De , of the ene ia Bar. John Came 
Moe pu her, Philadelphia, 

The publication of the above treatise supplies a want long 
felt by the profession throughout the entire country. To 
the practitioner in those sections whose mineral deposits 
constitute a principal source of wealth, this work will be 
found to be of incalculable benefit, while by the lawyer, 
whose practice draws him less frequently into the consid- 
eration of mining law, its great usefulness will be at once 
perceived and admitted. Mr. Dallas has shown consider- 
able skill in the preparation of his work, and his annota- 
tions, containing references to all the later English and 
American authorities on mining questions, bear evidence 
of marked care and exhaustive research. Particularly full 
are his references to the reported decisions of the courts of 
Pennsylvania and California, where by far the greatest 
number as well as the most intricate questions relative to 
mines and mining have arisen and been adjudicated. 
Appended to this work are forms of leases of mines and 
drafts of other instruments, which the editor has collected 
under the title of “Precedents in Conveyancing.” <A 
“Glossary of Mining Terms” is also added. 

The index is well arranged, and remarkably full and 
complete. 

—— e>e ———_ 


LEGAL NEWS. 


Waffies & Combes is the name of a female law firm in 
Kansas, the members of which are the pioneers of their 
sex in that state and profession. 

Judge L. B. Strange, of the ninth Alabama circuit court, 
has decided that the law of that state requiring lawyers to 
take out a license is unconstitutional. 


Hon. Henry 8. Fitch, formerly United States district 
attorney at Chicagu, and subsequently United States dis- 
trict attorney for Georgia, died very suddenly of pneumonia, 
in Chicago, on the 21st inst. 


The first session of the American-Spanish Committee for 
the settlement of the claims of citizens of the United 
States in Cuba against Spain, took place on Tuesday last 
in Washington. No business of importance was transacted 
beyond the selection of Baron Ledares, the Austrian min- 
ister, as umpire. 


A decision of the Louisiana supreme court has recognized 
the constitutional limitation of the State debtas reached, 
and that bonds loaned, property of banks, and the eventual 
obligations of the State are included in the debt. This 
decision in effect recognizes all obligations of the State 
based upon acts passed and contracts made prior to the 
adoption of the constitutional amendment limiting the 
state debt. 


The United States senate confirmed the following nomi- 
nations: Leander Gosard, United States attorney for 
Nebraska; Caleb 8. Clay, collector of internal revenue for 
the thirteenth district of New York ; William H. Van Order, 
assessor of internal revenue for the thirteenth district of 
New York; James G. Marshal, assessor of internal revenue 
for the twenty-third district of Pennsylvania; Samuel 
Hunt, collector of internal revenue for the second district 
of Georgia. 


The solicitors of the several departments at Washington 
meet on Saturday of each week in the office of the attorney- 
general, in order to submit to Mr. Akerman the nature of 
the cases of importance that may have come before them 
severally during the preceding week. These cases are 
passed, with the action had on them, under review. This 
custom has been found already to work advantageously, 
bringing the various legal officers into closer contact, and 
harmonizing the action ot the department of justice. 





NEW YORK STATUTES AT LARGE, 
Cuap. 103. 


Aw Act to amend “ An act entitled an act to amend 
title sixteen, chapter eight, three of the — 
statutes, relative to proceedings for the drainin; 
swam marshes and other low or wet lan a 
passed} May twelfth, eighteen hundred and axte 
nine. 

Passep April 5, 1871; three-fifths being present, 


The people of the state of New York, nted in senate and 
assembly, do fone. as Pollows 


SecTIon 1. Section six of “An act ensttted an act to 
amend title sixteen, chapter eight, part three of the revised 
statutes, relative to proceedings for the draining of swamps, 
marshes and other low or wet lands, and for draining farm 
lands,” passed May twelfth, eighteen hundred and sixty- 
nine, is hereby amended so as to read as follows: 

Survey, when and how made.—§& 6. If it shall be adjudged 
and determined either by the said commissioners or by the 
said county judge, on appeal, that for the benefit of the 
public health such ditches, drains or channels should be 
opened, or that such lands should be drained, it shall be 
their duty (unless the same shall be done by the petitioner 
and owners of such land to their satisfaction) to cause an 
accurate survey of all the said lands to be made, and a map 
thereof to be made on a scale of three hundred and thirty 
feet to one inch, showing all the lands that are proposed to 
be drained, the number of acres in each separate tract to be 
benefited by such drainage, the names of the owners and 
occupants thereof, so far as can be ascertained, and the rela- 
tive levels of each tract, and the width, depth, slope of sides, 
shape and course of such ditch or ditches or channels for 
the passage of water as they shall determine to be necessary 
for the drainage of such lands. And for the purposes of this 
act such commissioners are empowered to employ a compe- 
tent civil engineer or surveyor, or to authorize such com- 
missioner as may be a civil engineer or surveyor to act as 
such, and to enter upon any and all the lands named in the 
petition or deemed necessary by such commissioners, and 
survey the same, and take levels thereof, and by themselves, 
their servants and agents to do all things necessary to the 
preparation for the construction and necessary for the con- 
struction and completion of all such ditches and channels 
for the passage of water as they shall deem to be necessary 
for the complete drainage of the said swamps, bog, meadow 
or other low lands. 

§ 2. Section ten of said act is hereby amended so as to read 
as follows: 

Statement by commissioners : apportionment of costs: appeal 
from apportionment, —8% 10. The said commissioners snail, as 
soon as said costs, expenses, land damages and compensa- 
tions hereinbefore provided for can be determined and 
ascertained, make a complete and detailed statement 
thereof, including all the claims of said commissioners, 
which statement shall be duly verified by such commis- 
sioners, or by a majority of them. They shall also, in case 
they have decided that the public health requires that such 
lands shall be drained, determine whether any, and if so 
how much, of the said sum shall be assessed to and paid by 
the incorporated village or villages, town or towns, or 
county, in which the lands are situated, and they shall 
apportion all of the said sum, except so much thereof as 
they shall determine shall be paid by said village or villages, 
town or towns, or county, among the several owners or 
occupants of such of the lands included in the said map 
or adjacent thereto, as they shall deem to be directly bene- 
fited by the said drainage, in proportion to the amount of 
benefit which each receives therefrom, and the several 
amounts so adjudged shall constitute liens upon the respect- 
ive tracts until paid or otherwise removed, with interest 
from the service of notice on such decision of the said 
commissioners, as hereinbefore provided. Provided, that 
no portion of the cost, expenses, land damages and 
compensation provided for in and by said act, as 
hereby amended, shall be assessed to or be paid by 
any incorporate village or villages, town or towns, or county, 
in which the lands so to be drained shall be situated, unless . 
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a majority of the board of trustees in case of a village, a 
majority of the town board in case of a town, and a major- 
ity of the board of supervisors in case of a county, shall 
have joined in a petition required by the first section of 
said act, as hereby amended. The said commissioners shall 
file in the said office of the clerk of said county a copy of 
the said statement and of the said determination as to the 
village or town or county in case there be any such, and of 
the said apportionment certified by them, which, or a duly 
authenticated copy of which, may be received in evidence 
in any suit or proceeding in this state. They shall also 
cause each person whose lands are assessed by them to pay 
any part of such sum to be notified in writing of such state- 
ment, and also the supervisor of any town, or the president 
of any village, that may be assessed, and the chairman of 
the board of supervisors of any county that may be assessed. 
Acopy of such notice, with the affidavit of the person who 
served the same that he delivered the original to the person 
to whom it was addresse 1, shall be evidence to show such 
service. Any person deeming himself aggrieved thereby, 
or any such officer deeming his village or town or county 
aggrieved, may appeal from the decision of the said com- 
missioners to the said county judge for the correction of 
such assessment, provided he serves upon said commission- 
ers notice of said appeal within ten days after the service 
upon him of the notice of filing of such statement; and the 
party making the appeal shall, within ten days from the 
service of notice thereof on the commissioners, make a full 
statement of the grounds of his appeal, setting forth the 
points on which he feels aggrieved by the determination of 
said commissioners, and file a certified copy thereof in the 
office of the county clerk, and present the said statement 
to the county judge, and the county judge shall thereupon 
proceed, without further delay than such as is necessary to 
give proper notice to the parties interested, to hear and 
finally determine the appeal. The county judge, to whom 
any such appeal shall have been made, may, in his discre- 
tion, associate with him on the hearing of any such appeal 
the justices of sessions of such county. The county judge 
may award costs on such appeal to the successful party, 
not exceeding fifteen dollars, besides his necessary dis- 
bursements, to be taxed by such county judge. 

§3. Section sixteen of said act is hereby amended so as to 
read as follows: 

Commissioners, their powers and duties.—§ 16. The super- 
visor and commissioners of highways of the several towns, 
and the president of any incorporated village as to lands in 
such village, shall be water commissioners of their respect- 
ive towns, and, in addition to the powers now conferred by 
law upon them, they shall have the general charge and 
supervision of all the dams, drains, ditches and channels 
made, completed or constructed in said towns under this 
act. Whenever it shall be necessary to open, deepen, repair, 
change or do any work to maintain and keep in repair any 
such dams, ditches, drains or channels, and disputes shall 
arise between the owners of the lands on which such dams, 
drains, ditches or channels are situate, regarding the same, 
the said water commissioners, or a majority of them, shall 
take proceedings similar to those authorized hereby to be 
taken and had for the construction of such works; and the 
said water commissioners are hereby invested for such pur- 
pose with the powers conferred upon original commis- 
sioners by this act. And where improvements of a 
nature and character similar to those hereby authorized 
shall have been made under the provisions of any spe- 
cial act, it shall be lawful for the county court of the 
county to cause the same to be hereafter kept in repair 
and improved by the said water commissioners of the 
town or towns under the provisions of this act; and 
the said water commissioners shall have like power and 
authority in all cases of subsoil or tile draining, when 
such subsoil or tile draining shall be, in their judgment, 
absolutely necessary for public or sanitary purposes, and 
the owner or occupant of any lands which such owner 
or occupant shall be desirous of so draining for such pur- 
poses, shall have to cross the lands of another in order to 
get an outlet. and the owner of such lands shall not be able 





to agree in regard thereto; and the said water commission- 
ers shall have power and authority to make all such need- 
ful rules and orders in regard to such subsoil or tile draining, 
as shall be necessary to promote and secure the proper drain- 
age of all farming lands by the owners thereof, who shall 
desire to drain the same for public or sanitary purposes, 
without doing unnecessary injury to others or to the pub- 
lic highways in which such drain may be discharged ; pro- 
vided, that in all cases where an easement for such drains 
shall be procured upon the lands of another, the said drains 
shall be neatly, safely and expeditiously put down and 
covered, and the surface restored as nearly as may be to its 
original appearance. And no drains, ditches or other chan- 
nels for the free passage of water authorized by this act, 
shall be put across any door-yard, inclosed garden, orchard 
or vineyard, nor shall any tree in such door-yards, inclosed 
garden, orchard or vineyard, or building, be removed with- 
out the owner’s consent. 

$4. Said act is hereby further amended by adding thereto 
the following section : 

County Court vested with power.—§ 20. All the powers and 
jurisdiction vested by this act in the county judge, or in 
the county judge and justices of the sessions when asso- 
ciated with such officer, are hereby vested in the county 
court of the county in which such swamp lands, or some 
portion of them, are situated, and all proceedings hereto- 
fore commenced before the county judge, or county judge 
and justices of sessions when associated with such officer, 
and now pending and undetermined, are transfered to and 
vested in the county court of the county in which such pro- 
ceedings were so commenced and pending, with full power 
and jurisdiction in such court to conduct such proceedings 
to a final determination, subject to the provisions of the 
act hereby amended. And, in case the county judge of any 
county where such proceedings are or shall heretofore be 
pending shall be personally interested in such proceed- 
ings, it shall be his duty to require the county judge of 
some other county to hold county courts for the purpose of 


this act. 
§ 5. This act shall take effect immediately. 


(See 2 Rev. Stat. 548; Laws 1869, ch. 888.) 


CHAP. 308. 


An Act to enable lodges of Knights of Pythias to 
take, hold and convey real and personal property. 
PASsED April 6, 1871. 

The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

SECTION 1. Whenever any lodge of Knights of Pythias, 
which is or hereafter may be duly chartered by and installed 
according to the general rules, laws and regulations of the 
grand lodge of Knights of Pythias of the state of New 
York, shall be desirous of having the benefit of this act, it 
shall and may be lawful for such lodge, at any regular con- 
vention thereof, held in accordance with the constitution 
and general rules, laws and regulations of the grand lodge 
aforesaid, and in conformity to its own by-laws, to elect 
three trustees for such lodge, for the purpose aforesaid ; a 
certificate of which election and purpose shall be made and 
subscribed by the worthy chancellor, vice-chancellor and 
recording scribe of such lodge, under their hands and the 
seal of such lodge, and stating therein the time and place 
of such election, the regularity thereof, the names of said 
trustees, and the terms, severally, for which they are allot- 
ted to serve, and the name of the lodge for which they are 
elected. The execution of such certificate shall be acknowl- 
edged or proved before some officer authorized to take 
acknowledgement of deeds, who shall indorse thereon a 
certificate of such acknowledgment under his hands, and 
the same shall then be filed in the office of the secretary of 
state. Such trustees and their successors shall thereupon 
be and become entitled to all the benefits, rights and priv- 
ileges granted by this act, to and for the use and behalf of 
said lodge, and a copy of said certificate, certified by the 
secretary of state or his deputy, shall be evidence of the 
right of said trustees to exercise all the rights and privileges 
conferred by this act; and said trustees shall thereupon be 
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authorized to take, hold and convey real and personal estate 
for the charitable purposes of said lodge, not exceeding the 
clear annual value of ten thousand dollars. 

§ 2. The persons so first elected trustees shall be divided 
into three classes, as is now provided by the constitution 
for subordinate lodges by the grand lodge; and whenever 
the word “trustee” is mentioned in such constitution, it is 
hereby declared to be the “trustees” authorized by this 
act. One trustee shall thereafter, prior to the expiration 
of the terms of office of said trustees and their successors, 
be elected by said lodge by ballot; in the same manner and 
at the same time as the worthy chancellor thereof shall be 
elected, according to the constitution, by-laws and general 
laws, rules and regulations aforesaid, and a certificate of 
said election, under the hands of said officers and the seal 
of said lodge, if they have one, shall be made, and shall be 
evidence of said election and entitle said person so elected 
to act astrustee. Said lodge may at any regular convention 
fill any vacancy that may have occurred in said board of 
trustees, to be certified in like manner and with like effect 
as at aregular election. The person so elected shall hold 
his office for and during the term of the trustee whose 
place he was elected to fill. 

§3. If any person so elected trustee shall die, resign, 
withdraw or be suspended from said lodge, remove from 
the state or become insane, or otherwise incapacitated for 
performing the duties of said trust, his office as trustee 
shall therefore be deemed vacant, and said lodge may 
thereafter at any regular meeting fill such vacancy in the 
manner and with the effect stated in the last section. 

84. The trustees of any such lodge, and their successors, 
shall be and are hereby authorized to take, hold and convey, 
by and under the direction of said lodge, and for the use 
and benefit thereof, all the temporalties and property be- 
longing thereto, whether consisting of real or personal 
estate, and whether the same shall have been given, granted 
or devised directly to such lodge, or to any person or per- 
sons for their use or in trust for them or their benefit, and 
«iso in their individual names, with the addition of their 
title of trustees aforesaid, to sue and be sued in all courts 
and places having jurisdiction, and to recover, hold and 
enjoy in trust, and subject as aforesaid, all the debts, de- 
mands, rights and privileges, and all Knights of Pythias’ 
halls, with the appurtenances, and all other estate and prop- 
erty belonging to such lodges, in whatsoever manner the 
same may have been acquired, or in whose name soever the 
same may be held, as fully and amply as if the right or title 
thereto had originally been vested in said trustees ; and also 
to purchase and hold, for the purposes and subject as afore- 
said, other real and personal estate, and to demise, lease and 
improve the same; and such lodge shall have power to make 
rules and regulations, not inconsistent with the laws of this 
state nor contrary to the constitution or general regulations 
of the grand lodge of this state, for managing the temporal 
affairs of such lodge, and to dispose of its property and all 
other temporal concerns «end revenue thereof; and the 
recording scribe and banker of such lodge, duly elected and 
installed according to the constitution and general regula- 
tions aforesaid, shall, for the time being, be ex officio the 
recording scribe and banker of said trustees. 

§ 5. Nothing in this act contained shall be construed or 
taken to give to such trustees of any lodge the power to 
purchase, sell, convey or dispose of any property, real or 
personal, of such lodge, nor shall they have such power, 
except by and under the direction of such lodge, duly had 
at a stated or regular convention thereof, according to the 
constitution and general rules, laws and regulations afore- 
said, and said trustees shall at all times obey and abide by 
the directions, orders and resolutions of said lodge, duly 
passed at any regular or stated convention thereof, accord- 
ing to and not contravening the constitution and laws of 
this state, or of the grand lodge of the Knights of Pythias, 
or of the lodge aforesaid ; provided, that in case said lodge 
shall surrender its warrant to the grand lodge aforesaid, or 
shall be expelled or become extinct, according to the consti- 
tution and general rules, laws and regulations aforesaid, it 
shall be the duty of said trustees then in office, out of the 





prgoesty aforesaid, to satisfy all just debts due from said 
odge, and the residue of said property shall be transferred 
to the grand lodge aforesaid, and unless reclaimed by said 
lodge within three years after said transfer, in accordance 
with the constitution and general rules, laws and regula- 
tions aforesaid, the same, with the avails or increase 
thereof, shall be applied by said grand lodge for benevolent 
and charitable purposes, and for no other purpose what- 
ever. 

§ 6. No board of trustees for an ~~ filing the certificate 
aforesaid shall be deemed to be dissolved for any neglect or 
omission to elect a trustee to fill any vacancy or vacancies 
that may occur or exist at any time in said board, but it 
shall and may be lawful for said lodge to fill such vacancy or 
vacancies at any regular convention thereafter to be held; 
and until a vacancy arising from the expiration of the term 
of office of a trustee is filled, as aforesaid, he shall continue 
to hold the said office and perform the duties thereof. 

§7. This act shall be deemed a public act, and be benignly 
ee in all courts and places to effectuate the objects 
thereof. 

§ 8. This act shall take effect immediately. 


Cuap. 713. 
Aw Act in relation to the Chronic Pauper Insane. 
PASsED April 25, 1871; three-fifths being present. 


The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

Section 1. The board of state commissioners of public 
charities are hereby authorized to hear and determine all 
applications which may be made to them in writing, by the 
county superintendents of the poor of the several counties 
of this state, for exemption from the operation of the tenth 
section of the act entitled “An act to authorize the estab- 
lishment of a state asylum for the chronic insane, and for 
the better care of the insane poor,” to be known as 
“The Willard Asylum for the Insane,”’ passed April eighth, 
eighteen hundred and ss. And whenever said 
board on such application shall determine that the buildings 
and means employed to take care of the chronic pauper 
insane of such county are sufficient and proper for the time 
being for such purpose, and shall file the same in the office 
of the clerk of the county making such application, then 
and in that case, and until such determination shall be re- 
voked as hereinafter mentioned and provided, the county 
superintendents of the poor of such county shall be relieved 
from sending the chronic pauper insane of such county to 
the Willard Asylum for the Insane, as now provided by law. 
Said board may at any time revoke such determination, but 
such reyocation must be made in writing, and filed in the 
county clerk’s office of the county making such application, 
and notice thereof given in writing to the county superin- 
tendents of the poor of such county, and upon the filing of 
the same the said county superintendents of the poor of 
such county shall from thenceforward be again subject to 
the provisions and operations of the said act. 

$2. The board of state commissioners of public charities 
are hereby authorized and required, whenever they shall be 
satisfied that the provisions made for the chronic !nsane in 
any county poor-house is inadequate and unsuitable, to 
direct the superintendents of the poor of such county to 
remove the chronic insane of that county to the Willard 
Asylum for the Insane within ten days after receiving a 
written or printed notice to make such removal. 

§ 3. This act shall take effect immediately. 


CHAP. 874. 
Aw Act authorizing the surrogates in the several coun- 
ties to employ stenographers. 
PASSED May 1, 1871; three-fifths being present. 
The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 
Section 1. The surrogate of any count 
in his discretion, yy! a stenogra 
skilled in the practice of hi 


of this state may, 
er, who shall be 
s art, and who shall be sworn to 
the faithful discharge of his duties, and who shall be paid 


a reasonable compensation, to be certified by the surrogate 
as a part of the costs of the proceedings, and who shall, 
under the direction of such surrogate, take full steno- 
graphic notes of all proceedings in the court of said surro- 
gate in which oral proofs shall be given, which notes shall 
be fairly transcribed, and, after being signed by the wit- 
nesses, deponent or affiant, shall be filed in the office of said 
surrogate. By consent of the parties to the proceedings in 
which said proof shall be taken and said surrogate, the 
signing of such record or proof by the witness, ——_ 
or affiant may be waived, in which case such record, after 
being authenticated by the certificate of said stenographer, 
or of said surrogate, shall be deemed to be the record of 
any proofs or proceedings so taken, and this section shall 
apply to all cases where such oral proofs shall have been 
taken by a stenographer under the direction of said surro- 
gate. . 

$2. This act shall not apply to the surrogates’ courts of 
the counties in this state now employing stenographers 
under any provision of law heretofore enacted. 

§ 3. This act shall take effect immediately. 
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THE ECCLESIASTICAL COURTS. 


Supposing that I had exhausted the humorous phases 
of the law, I have been for several months cultivating 
a spirit of dullness and heaviness that has evoked 
praise from our English legal cousins. But these 
transatlantic friends must not complain at my break- 
ing out again, like the last words of the late Dr. Baxter, 
for, in this instance, their own peculiar laws and law 
reports furnish the occasion. 

I know of no more humorous reading than the re- 
ports of the ecclesiastical cases, as given in the columns 
of the Law Journal reports by those facetious gentle- 
men, George Henry Cooper and George Callaghan, 
Esquires, barristers at law. We have nothing like 
them among ourselves, owing to the infidel separation 
of church from state, which prevails to some extent 
in this country. Let it not be understood, however, 
that we are without the blessings of ecclesiastical 
councils. We have them, but they are a law unto 
themselves, and our law courts are forced to get on as 
well as they can without the presence or countenance 
of the clergy. Perhaps our immunity is not to be re- 
gretted, for, of all the assemblies of mankind upon 
the face of the earth, from the earliest days down to 
the present time, the most reckless and unregardful of 
the laws of God and man is an assembly of clergymen. 
An assembly of women is conservative in comparison. 
Even a moot court of school boys has more regard 
for the rules of evidence. And for ingenious malice, 
tricky evasions and a cruel spirit of rivalry, I imagine 
that nothing on earth affords a parallel. If I were 
a clergyman, and should have to be tried for any 
imaginable offense, I should prefer a tribunal of the 
Camanches, or even the Sioux, to one composed of my 
fellows, for, the injustice inflicted by these Indian 
tribes would not be perpetrated under the forms and 
pretense of religieus charity. 

The recent advent of ritualism in the English church 
has given rise to considerable interference on the part 
of the ecclesiastical courts, and I am not sure ‘but that 
it has demonstrated the utility of such institutions. 
It is certain that a court of law cannot be imposed on 
by such evasions as would succeed in a clerical court; 
and it is controlled by legal rules of evidence and in- 
terpretation. Consequently, those English clergymen 
who have lately gone into the millinery business, and 
have been evincing an undue fondness for the ways of 
the scarlet woman, are having a hard time of it before 
the lord high chancellor and those other lords who 
constitute the privy council, to say nothing of the 
clear and inexorable logic of Dr. Phillimore, dean of 
the court of arches. 

The Reverend Alexander Heriot Mackonochie, clerk 
in holy orders in the church of England, and incumbent 
of the parish of St. Albans, seems to be a tough cus- 
tomer. He was charged by a round-head fellow, named 
John Martin, with having, during the prayer of con- 
secration in the order of the administration of the 
holy communion, knelt or prostrated himself before 
the consecrated elements, and, also, with using lighted 
candles on the communion table during the celebration 
of the holy communion, when such candles were not 
needed for the purpose of giving light ; also, with elevat- 





ing the paten and the cup above his head, with a using in- 
cense, and with mixing water with the wine. The court 
below ‘“monished’’ him in respect of all the enormi- 
ties, save the kneeling and the candles, but declined 
to give costs. 37 L. J. R. (N. 8.) Ec. Cas. 17. From 
the refusals to monish the puritan, Martin appealed 
to the privy council, mainly, it is to be suspected, on 
the question of costs. The report of the decision on 
appeal is full of good reading. 38 L. J. R. (N. 8S.) Ee. 
Cas.1. The court held, first, that the priest is intended 
by the rubric to continue in one position during the 
prayer of consecration, and not to change from stand- 
ing to kneeling, or vice versa; and that he is intended 
to stand, and not kneel. Second, that the candles, as 
a ceremony, are unlawful, having been abrogated. 
Thirdly, that the lighted candles are not ornaments, 
within the meaning of the rubric. Counsel struggled 
hard for the candles, claiming that they had been used 
ever since the year 1100, but the court held the doctrine 
of ancient lights inapplicable to the case. And their 
lordships, with due regard to the dignity of the law, 
advised her majesty that the clergyman should pay 
the round-head’s costs. 

One would suppose that the Reverend Alexander 
Heriot Mackonochie was now pretty stringently tied 
up, but, ‘‘for ways that dark and for tricks that are 
vain,” this particular clergyman is ‘‘peculiar.””’ He 
ceased to “elevate the elements above his head,”’ but 
merely elevated them as high as his head; he put out 
the candles just before communion, still allowing them 
to stand; and, instead of kneeling, he bent one knee, 
occasionally touching the ground with it. The hard- 
headed Mr. Martin followed him up, and moved the 
privy council to enforce obedience to their monition. 
39 L. J. R. (N. 8.) Ec. Cas. 11. The ingenious reverend 
gentleman made a very pretty argument, in person, in 
his own defense, which deserves rehearsing, as to the 
kneeling, at least. He says: “It is defined in Bailey’s 
Dictionary, ‘to bear oneself upon the knees.’ I main- 
tain, as regards the charge of kneeling, that kneeling is 
a distinct posture. The body must rest upon the knees. 
It is true, Dr. Johnson gives a different definition, but 
all his four examples fall within Bailey’s definition ; 
‘to perform the act of genuflexion,’ ‘to bend the knee.’ 


*When thou dost ask my net poet down, 
And ask of thee forgiveness.’ 


‘Ere I was risen from the place that Satie 
My duty, kneeling,’ ete. — Ibid. 


‘A certain man kneeling down.’ Matt. xvii, 14. ‘At 
the name of Jesus every knee should bow.’ Phil. ii, 10. 
Bowing the knee is a distinct act from kneeling. 
Bishop Taylor says, ‘As soon as you are dressed, kneel 
down.’ Guide to Devotion. In every instance, in the 
prayer book, ‘kneeling’ is used to express the going 
upon the knees. Two things are necessary to a kneel- 
ing, first, that the body should rest upon the knees; 
secondly, that it should be for an appreciable time.” 
He did not claim that his genuflexions were the result 
of any weakness in the knees, but boldly said, ‘‘I bend 
the knee as an act of reverence.’’ This, of course, put 
the matter beyond any doubt, and, in respect to the 
kneeling, the court held that his peculiar evasion left 
him but one leg to stand on in physics, and none at all 
in law, and monished him not to do so any more. In 
respect to the candles, they expressed their disappro- 
bation of the trick, but held that the reverend blower- 
out was, technically, within the monition. As to the 
elevation of the elements, the same may be said, the 
court holding that the point was not properly before 
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the court, but declared that they should hold, if it ever 
became proper for them to do so, that ‘any elevation, 
as distinguished from the raising from the table,” is 
unlawful. One would suppose that, having cornered 
him on the charge of kneeling, the court would have 
shown some respect for their own decrees by punish- 
ing the infringement, but this clerical flea was not so 
easily caught. He had, like the pradent man, foreseen 
the evil, and hidden himself behind an affidavit that 
“he had never intentionally or advisedly, in any re- 
spect, disobeyed or sanctioned any practices contrary 
to the provisions of the monition;’’ i. e., he supposed 
he had successfully evaded them. Their lordships 
thought themselves bound, as christian gentlemen and 
lawyers, to give the affiant the benefit of this christian- 
like and gentleman-like, if not lawyer-like, affidavit, 
and so declined to punish him further than “to mark 
their disapprobation of such a course of proceeding ’’— 
to wit, the kneeling—‘“‘ by directing that he should 
pay the costs of the present application,” which, after 
all, I dare say, is no light punishment in England. 
This ingenious clergyman, who thought to evade the 
decree of the court against kneeling by bending one 
knee only, should have remembered the fate of ‘‘ Peep- 
ing Tom,”’ of Coventry, that 
“one low churl, compact of thankless earth, 

The fatal by-word of all years to come,” 
who, when Lady Godiva was riding by, “clothed on 
with chastity,” risked one eye at an augur hole, and 
whose 

** eyes, before they had their will, 

Were shriveled into darkness in his head, 

And dropt before him.” 

But if he had possessed that acquaintance with the 
scriptures which I have (through the medium, in this 
instance, of Webster’s Unabridged Dictionary) he 
would, on leaving the presence of this tyrannical 
court, have hurled at them this parting text: ‘‘And 
he kneeled down and cried, with a loud voice, Lord, 
lay not this sin to their charge.”’ Acts, vii, 60. 

But we have not yet done with this reverend caviler. 
In November, 1870, the privy council were invoked to 
punish him for fresh disobedience to the monition, in 
respect to prostration and elevating the paten and 
cup. It was alleged and admitted that he had removed 
the wafer bread from the paten, and elevated the 
bread, instead of the paten; and it appeared that the 
upper part of the cup was elevated above the head. 
The accused claimed that the elevation was accidental 
and unintentional; but, as he admitted that he had 
carefully scanned the monition with the determination 
to yield only a literal obedience to its precise letter, the 
court held that he must suffer for even a literal viola- 
tion, on the principle that they that take the sword 
shall perish by the sword. The accused, also, having 
met with such bad fortune in his genuflexions, notified 
his curates that he intended thenceforth to bow with- 
out bending the knee, at that part of the prayer of 
consecration where he had formerly knelt, and so, 
instead of kneeling, he made a low bow, and remained 
in that position several seconds. This the court held 
to be an unlawful prostration of the body. He was 
amerced in costs, and suspended from office for three 
months, and thus left with nothing to hold up but 
his hands, and with full liberty to bow his head if he 
had any shame left. 

In January, 1870, ‘‘the office of the judge was pro- 
moted ’’— whatever that may be— “by the bishop of 
Winchester against the Rev. Richard Hooker Edward 





Wix, vicar of St. Michael and All Angels, Swanmore, 
in the Isle of Wight.” The vicar was charged with 
ecclesiastical offenses. namely, with having caused two 
lighted candles to be held on either side of the priest, 
while reading the gospels, and with having lighted 
candles on the communion table, or on a ledge or shelf 
immediately above it, having the appearance of being 
affixed to and forming part of it, during the celebra- 
tion of the holy communion, at times when they were 
not needed for light; also, with using incense, etc., etc. 
In respect to the first charge, the vicar admitted and 
defended the practice, but the court held it unlawful, 
and “‘monished”’ him. In regard to the second charge, 
Wix becomes a dangerous rival to Mackonochie, in the 
science of evasion, for, although he admits the lighted 
candles, yet, he says they were not on the communion 
table, on the ledge or shelf behind it, but on a separate 
table, called a re-table, not appearing to form a part of 
the communion table. I think, on the whole, he is 
rather superior to Mackonochie, for the latter had to 
put his candles out just before communion, but Wix 
defiantly kept his burning by means of the convenient 
re-table. But, it appearing in evidence that the re- 
table was placed directly behind the holy table, and 
had a shelf or ledge, which looked like a mantel-piece 
over the holy table, the court held that this would not 
answer, and so Wix and his candles were put out. As 
to the incense, Wix claimed that the censing was done 
only during the interval between morning prayers and 
communion, accompanied by processions and tinkling 
of bells, and that the censing was not within the pro- 
hibition of the law, because it was not done during 
any service. But the court thought there was no sense 
in this argument; Wix might as well claim that a slice 
of ham is no part of a sandwich, because it is between 
two slices of bread; and he was monished against this 
practice also, and condemned to pay costs, which last 
probably incensed him most thoroughly. 39 L. J. R. 
(N. 8.) Eo. Cas. 25. 

In the same report, at page 28, is found the case of 
Elphinstone v. Purchas, in which the matters of vest- 
ments, mixing water with the wine, administering the 
bread in form of wafers, etc., were ggavely and elabo- 
rately considered. The defendant did not appear, and 
so the plaintiff, who was a colonel in the army, had a 
clear field. After eleven pages of discussion and ex- 
amination, Dr. Phillimore concludes that Mr. Purchas 
might wear all the regalia which he was acccused of 
wearing, except ‘‘a cope at morning or at evening 
prayer; also, with patches, called apparel; tippets of a 
circular form; stoles of any kind whatsoever, whether 
black, white or colored, and worn in any manner; 
dalmatics and maniples.”” The “biretta’’ or cap ap- 
peared to the doctor “‘as innocent an ornament as a 
hat or a wig, or as a velvet cap.’’ Processions and 
incense were pronounced illegal. Blessing the candles 
was forbidden. So, as to announcing ‘“‘a mortuary 
celebration for the repose of a sister,”’ and interpolat- 
ing a prayer for the rest of her soul. Wafers were not 
disapproved of, nor was mixing water with the wine, 
so long as it was not done at the time of the celebra- 
tion. Placing on the holy table a veiled crucifix, and 
unveiling it and bowing, and doing reverence to it, was 
deemed objectionable. But flowers on the holy table 
were approved. It was held, for the sake of protest- 
antism and. good manners, that the priest must not 
turn his back on his people, except during proper 
prayers. It only remains to remark, that placing a 
figure of the infant Saviour, with two lilies on either 
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side, aud w stuffed dove, in a flying attitude, over the 
credence and the holy table, respectively, was repre- 
hended. All this occupies twenty-five double-col- 
umned pages of the report. But, on appeal, all the 
“eucharistic vestments,” including the innocent “ bi- 
retta,"’ were held unlawful, and the clergy were re- 
stricted to the poverty of cope and surplice; the use 
of the mixed chalice and wafer bread was also pro- 
nounced illegal. 

So much for rites and ceremonies. But, when we 
come to the efforts of the courts to keep the ritualists 
straight in doctrinal matters, we are lost in amaze. 
Take the case of Sheppard v. Bennett, for instance. 
39 L. J. R. (N. 8S.) Ee. Cas. 68. The charge was, that 
the defendant inculcated the docrine of the visible 
presence of our Lord in the elements, and the adora- 
tion of the elements themselves. The language used 
was: ‘* Who myself adore and teach the people to adore 
Christ, present in the sacrament, under the form of 
bread and wine, believing that under their veil is the 
sacred body and blood of my Lord and Saviour Jesus 
Christ.’’ The language at first was, ‘‘ to adore the con- 
secrated elements, believing Christ to be in them,”’ but 
this was corrected as above. The court held that this 
amended language does not necessarily imply a belief 
in the actual presence, and an adoration of the elements 
themselves. The words by which it is preceded, how- 
ever, would seem to render this judgment extremely 
charitable, to say the least: ‘‘I am one of those who 
burn lighted candles at the altar in the day-time; 
who use incense at the holy sacrifice; who use the 
eucharistic vestments; who elevate the blessed sacra- 
ment.”’ _ 

If, after believing and doing so much, he does not 
believe what he is accused of, he must be remarkable. 
If a man should tell us, ‘‘I am copper-colored; I go 
nearly bare and paint my body, and wear rings in my 
lips and nose; I five in a wigwam; I sail in a birch- 
bark canoe; my weapons are bow and arrow, knife and 
club; I am in the habit of scalping my enemies, and 
of getting intoxicated on whisky; but I am not an 
Indian,” the natural inquiry would be, What are you, 
then? And if you should believe him, for the reason 
that a great many other Indian disclaimants had told 
you the same story, you would use exactly the reason- 
ing that Dr. Phillimore uses to arrive at his conclusion, 
at the end of fifty-three pages of fine print, in double 
columns. Peter, the patron saint of all these credulous 
theologians, persisted in denying his Master, although 
his ‘“‘ speech bewrayed him.” The learned Doctor hopes 
that nothing that he has said may yet further tend to 


“make this banquet prove 
A sacrament of war, and not of love.” 





He says he does not sit ‘“‘as a critic of style, or an 
arbiter of taste, or a censor of logic,’’ and has “ not to 
try Mr. Bennett for careless language, for feeble rea- 
soning, or superficial knowledge.’”” And he concludes 
that Bennett is saved from harm by the fact, that, in 
sentencing him, he should be passing sentence ‘‘ upon 
a long roll of illustrious divines who have adorned our 
universities and fought the good fight of our church, 
from Ridley to Keble; from the divine whose martyr- 
dom the cross at Oxford commemorates, to the divine 
in whose honor that university has just founded her 
last college.’”” And he showed his leniency toward 
freedom of religious freedom by making no order as to 
costs. I must do the doctor the justice to say that he 


does not seem to regret his enforced decision, and even 
cites the decision of the privy council, that the words 





“everlasting fire’’ might be treated by a clergyman as 
not denoting the eternity of punishment. 

But the humor of the matter consists in the neces- 
sity of having a court to adjudge what religious opin- 
ions @ man may or may not teach, and what rites and 
ceremonies he may or may not observe. Of course, it 
is the theory of government that renders this necessary, 
but the humor of it is none the less apparent on that 
account. If owr clergymen take leave of their senses, 
we soon find a way to restore their wits— we cut off 
their temporal supplies. If we disagree with owr 
clergyman, we don’t let him turn us out — we turn him 
out. Our theory is that the clergy and the Sabbath are 
made for man, not man for the clergy and the Sabbath. 
All judicial inquiries into one’s religious opinions and 
ceremonial preferences strike us oddly. We do not 
see, of course, why the icrd high chancellor should not 
be just as well invoked, at the complaint of the royal 
geographical society, to monish a man against saying 
and publishing that the world is flat, or, at the instance 
of Mr. Froude, to warn a rival historian against pre- 
tending that Henry VIII was not a conjugal saint. In 
short, affairs proceed in this country upon the principle 
of the menagerie-keeper, who, when asked whether a 
certain animal was a monkey or a baboon, replied: 
‘““Whichever you please—you pays your money, and 
you takes your choice.” IRVING BROWNE. 


OO 


LEGAL REPORTING AND JUDICIAL LEGIS- 
LATION — (CoNcLUDED). 


It is somewhat difficult to indicate exactly what 
actual force the courts now allow to a case in whatever 
court decided. A late lord chancellor, in a speech in 
the house of lords, said it was now impossible to say 
whether a case would be followed or not; and this we 
all know as a matter of daily experience. A learned 
writer says, that unless three vice-chancellors have 
concurred in any view of the law it would be unsafe 
to rely on it. Observations have often been made 
at Westminster to the effect, that when the lower 
courts, or primary courts, have followed some origi- 
nal erroneous judgments of one of their number, 
nothing but the higher authority can get them out of 
the wrong groove and set the matter right. Further, 
even when the appeal court has spoken, it is not unusual 
to find some lower court dissatisfied with such decis- 
ion, seeking out some immaterial accident in a case 
to differ it from the appeal case, and by riding off on 
such variation, avoiding the judgment of the higher 
court, and thus really elevating such accidental varia- 
tion into the dignity of a matter of principle; and 
this the more especially it does if it can find an earlier 
case in its favor, agreeing in this variation with that 
before it. Then come probably a string of cases in 
the lower courts following suit, though sometimes 
reluctantly, till the exception becomes well acknowl- 
edged, if not perhaps finally allowed. Next, the mat- 
ter re-appears before an appeal court; and then it 
may be that such court may produce so formidable 
an array of obiter dicta and judicial doubts against the 
exception, that relying on its superior authority it may 
annul the exception; or it may be that the exception 
is confirmed — but it is impossible to foretell the result 
of such appeal. ‘Sometimes exception after exception 
is introduced by the lower courts to some principle laid 
down of old or by the appeal courts; and, without being 
confirmed by a string of subsequent decisions or by 
the superior courts, these exceptions are thus able to 
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sap such principles, and when the subject-matter again 
comes before the appeal court they must all be consid- 
ered, and will often be taken by their number alone to 
have overruled the original doctrine. But, perhaps, 
one of the most curious casesis, when some decision of 
one of the inferior courts is rather unsatisfactory in 
point of reason. Then we may see some learned judge 
expressing great doubts about its soundness, and say- 
ing that if the matter were new, he should not be 
inclined, to decide according to it, but yet holding it 
not so clearly unreasonable but that he ought to follow 
it. Another judge, also expressing doubts about the 
original decision, is again unable, though fortified by 
the doubts of his predecessor, to consider himself 
authorized to reverse it, so weak are his doubts. And 
s® of the next and the next judge, till at last comes 
that bold court which terminates a diminishing series 
of doubts by unhesitatingly reversing the original de- 
cision and all that have followed it. Or we may find 
what is equally strange, that, notwithstanding its ad- 
mitted unreasonableness, and notwithstanding also the 
institution of appeal courts for the express purpose of 
reviewing the judgments of the inferior courts, the 
jejune and hasty decision of one of such latter courts 
is allowed to rule all the other courts of the land, and 
to imbed some crude and indigested anomaly in our 
law. One other effect of the practice may be noticed, 
and that is, that the sort of authority attaching to the 
decision of an inferior court, when not sufficient to set- 
tle the law, is often of force enough to fetter the judg- 
ment of another court of the same rank, on the same 
,Auestion, and thus to throw upon a litigant who may 
ultimately turn out to be in the right the risk of appeal- 
ing, and frequently a part of the costs of litigation, 
which he would otherwise not have to bear. 

Under such a system it is not possible to say in whom 
the law-making power is reposed, or when exactly any 
thing may be taken for settled law; nor can it be said 
that the way in which something like settled law is 
arrived at is calculated to develop and apply the prin- 
ciples of the law, or any principle at all. Toadd tothe 
perplexities of those desirous of searching out the 
law, the vast mass of reports which the practice has 
already heaped, and is daily heaping, up must all of 
them be studied for such a purpose, while it is almost 
impossible to make sure that this has been exhaustively 
done, more especially as obiter dicta and judicial doubts 
may have been uttered in cases not very nearly con- 
nected with the subject under investigation. And 
hence, also, it may happen that some principle, which 
is well settled in some old reports, and has deep roots 
and many fruits in the law, maybe incidentally over- 
looked and overruled. 

By these means has it come to pass that the judge- 
made law has tended more and more to become a disin- 
tegrated mass of legal facts, and, consequently, the 
courts and bar have inclined more and more to abstain 
from and discourage learned and logical discussion, and 
to rely upon the last case, wherever decided, or upon 
the balance of cases. As was lately said by Lord St. 
Leonards: “‘ There is such a demand for the last author- 
ity, that now and then it is not the greatest lawyer, but 
the one who has read up the last cases, who proves the 
best advocate.” And for these reasons, too, some of 
the most successful counsel are those who, when advis- 
ing their clients, utter Delphie oracles, which must 
lead to the opinion of the court being taken, if they do 
not directly recommend such course, or who utter a 
positive opinion, but abstain from giving their reasons, 





unless they find some case exactly in point. To argue 
a case upon principle, and advise accordingly, would 
be needlessly to risk their reputation on the cast of the 
judicial die, without any adequate compensation for 
the great labor involved in such process of investiga- 
tion. But the other plan of advising they well know 
may safely be adopted in the present uncertain state 
of the law. We believe that such elaborate and closely 
reasoned opinions as distinguished former times, and 
not unfrequently helped to determine the law, are 
seldom delivered now. 

This state of things is not creditable to our English 
jurisprudence. It disgusts those who seek for scientific 
accuracy or system in the law, and tends to degrade 
the profession of the law, from the position of a liberal 
profession into a mere money-getting, pettifogging 
trade, irksome but profitable. And as regards the 
public, it renders legal advice and litigation increas- 
ingly more necessary, and, at the same time, uncertain. 

What defenses, then, do the advocates of the present 
practice urge in its behalf? The main one we have 
heard is, that it tends to produce authoritative decla- 
rations of the law on the smallest details, and as soon 
as the changes in society demand them. Now, we have 
just seen how hard it is to determine in what degree, 
and at what times, the declarations may be deemed 
authoritative, and that, at any rate, it cannot be said 
that the law upon any point is now soon detinitively 
settled. Indeed, so far from the authority and expe- 
dition of the law-making process being increased, we 
have, we think, shown that, even when the higher 
courts have spoken, their decisions are deprived of the 
finality which the grounds of their organization de- 
mand. And as tothere being judicial decisions on as 
many, the smallest, details of the law as possible, it is 
then apparent that, however much such decisions may 
prejudice and embarrass the systematic settlement of 
the law, to the lawyer their only use can be as guides 
for argument, which he may follow, without incurring 
blame, though not with safety for his client. The ques- 
tion remains, whether a system which would authori- 
tatively mark out the boundaries of principles, and 
leave the lawyer to exercise his judgment and common 
sense in applying these principles to questions far 
within such boundaries, would not be of more service 
to him, and also to his client, than this practice, which 
does not develop principles, much less settle them, but 
only furnishes him with such blind and fallible guides 
on questions of detail. But if such guides are really 
of any use, there could be no reason why the decisions 
of the lower courts should not be reported and em- 
ployed in that way, though not for citation as authori- 
ties in the courts. The advantage of this plan would 
be that such guides would constantly be laid aside and 
forgotten, as the law-making decisions of the appeal 
courts finally settled the questions involyed. 

Further, we have shown that even if the decisions 
on details were all authoritative, yet that the very 
existence of reports of all such cases is a positive 
source of doubt; because, where a case has to be con- 
sidered to which they do not apply, they hide and 
bury in their midst the principles of the law on which 
such case should be decided; and because, even in 
regard to a case to which they do expressly apply, it is 
almost impossible, from the excessive number of such 
reports which must exist under any scheme of report- 
ing hitherto planned, to know whether the authorities 
have been exhaustively searched. And the lawyer 
must then often be in the same position as if there 
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were no details of the applications of principles fur- 
nished to him, while, at the same time, he is practically 
deprived of an authoritative collection of precedents 
enunciating and setting out the true bearings and 
limits of principles in a consistent and scientific 
manner. 

But as to the ground taken up by some, that to de- 
prive the cases in the lower courts of the authority 
they now possess, would be to lower the dignity of 
such courts and render them careless in their conduct, 
we again reply, that it is difficult to say what authority 
or power such cases really have now, except to confuse 
the law, deprive it of all claim to homogeneity and 
system, keep it long unsettled, increase the intolerable 
burden of reports, turn the lawyers into index clerks, 
and finally work the greater evil of lowering the dig- 
nity of the courts of appeal by depriving their judg- 
ments, delivered after much consideration and full 
and repeated argument, of the position and weight 
which ought to belong to them. But we cannot admit 
that any judge would decide less carefully a matter 
between two suitors, or commit that worst of judicial 
errors — prejudge a case — because his decision would 
have no authority as a precedent. He might deliver a 
less elaborate judgment; but that which, independ- 
ently of his sense of duty, now keeps him and would 
keep him straight, is the watchful presence of a body 
of skilled lawyers. Still, if such motives should in 
any case be insufficient to check a disposition to hasti- 
ness or to stimulate a wearied mind, the knowledge 
that under a new system, such as ought to exist, there 
might be a cheap and easy appeal, would suffice to do 
so. This should be the check on which reliance should 
be placed. To such check would be added that of the 
practice of reporting for guides (though not as author- 
ities) the judge’s decisions. And it must further be 
considered how much lighter and more agreeable 
would become the work of a judge under the system 
we propose, if, as we think, it would tend to classify 
and reduce to system the enunciations of the law, and 
to diminish the number of cases to be balanced and 
assigned their proper weight and authority. A main 
cause of weariness, and of consequent impatience and 
haste, would thus be removed. 

There is one sort of cases upon which many will lay 
great stress, even though decided in the lower courts. 
These are what are called practice cases. Many of 
these cases really involve considerations which affect 
the fair trial of the legal rights of the parties, and 
ought to be settled as other questions of law should be. 
Others, it must be admitted, relate to matters only of 
arbitrary regulation, and it may be deemed unimport- 
aut by what authority they are settled, so that they are 
expressly fixed. But if we are to have the same rules 
for all the courts having the same jurisdiction, it 
surely is best that the court which controls them all 
should be the one to finally arrange the rules. If it 
were possible to draw a sharp line of distinction 
between the mere practice cases and others, there 
could be little objection to allowing the former to 
have the authority they now have. This, however, 
cannot be done, and there must consequently be the 
same lawgiving source for all cases of authority. Nor, 
surely, could much inconvenience arise from any delay 
in the enactment of these arbitrary rules of practice. 
All such rules as may be of real importance must be 
laid down by the legislature and the orders of court 
after due consideration, and the less there are of other 
tules the better. A multitude of regulations, not 





framed for the purpose of giving the parties full 
opportunities of bringing their cases before the court, 
and of preventing unreasonable delay and prolixity, 
are mere pitfalls and traps, calculated to defeat justice 
and to favor fraud. A sort of standing commission, 
charged to watch the practice, and revise it author- 
itatively at short intervals, would seem to be the 
machinery really required. 

It only remains to show that it would be possible by 
any enactment to prevent the counsel and judges 
from citing and relying on the decisions of the lower 
courts. It will be urged that the judges of the inferior 
courts will be sure to remember their own previously 
expressed opinions, or the cases in which they them- 
selves were engaged, or which they observed when 
at the bar. And it will also be said that counsel 
will merely fall into the habit of quoting as 
guides, and by way of argument, such decisions, es- 
pecially if reported, and that when so quoted or,used, 
they will inevitably have more than the mere weight 
of their intrinsic propriety and reasonableness. It 
would be hard to deny all this. But yet it would not 
bring us back to our present lamentable condition. 
For, in the first place, it would not give such decisions 
that authority which now renders it necessary for the 
courts to resort to all manner of unworthy devices for 
evading them, or throw upon the appeal courts the 
painful responsibility of directly overruling them. In 
the next place, it would depend upon the estimation in 
which the higher courts might hold the legitimate 
dignity to which they had been properly restored, and 
upon the responsibility which they might feel in re- 
spect of the law-making function with which they were 
intrusted, whether they would allow themselves to be 
virtually again deposed and degraded by the citation 
of the cases from the inferior courts in any other way 
than as containing arguments worthy of consideration. 
And if such higher courts should at first steadily show 
a resolution to carry out the intentions of the legisla- 
ture, the reasoning of those cases would inevitably be 
all the value they would possess in the courts below, 
and would stand on the same footing as arguments 
deduced from any other source. And further, as it 
cannot be doubted that the appeal courts would not 
allow any cases to be cited against their own final de- 
cisions when once they had laid down the law, the 
citation and reference to any thing but their decisions 
must at once end. This would render for all purposes 
unnecessary any search after, or the perusal or quoting 
of, every thing prior to such decisions, and would re- 
lieve the lawyer from labor and the law from uncer- 
tainty. As to the recollections of the judges, these 
must likewise cease to have effect at the same time and 
for the same reasons. 

Before leaving the subject, we would again urge the 
gigantic proportions of the evil under which the present 
system now causes the profession and the public to 
suffer: 

That it does not arise from the numbers of the cases 
recorded, or the mode of reporting alone, and therefore 
any amendment in such matters would only remove 
the mischief for a time and to a very limited degree, 
while the increase of legal business, which must also 
soon increase the number of courts, will speedily ren- 
der the mass of reports as cumbersome and voiuminous 
as ever. 

But that the origin of the evil is to be traced also and 
principally to the present practice as to judicial law- 
making, and affects the very substance and structure 








370 


THE ALBANY LAW JOURNAL. 














of the law; and therefore no reform can be of much 
value or service which is not based on some regulating 
of the law-making process. 

That probably if such reform were effected the num- 
ber of reports would be most surely and largely reduced. 
And that then no very great inconvenience would arise 
from leaving the present mode of reporting untouched, 
because it would require no great learning or judicial 
discretion in the reporter to avoid recording cases in 
which only facts were in dispute; while all the un- 
doubted merits of the system would be continued, and 
so the very difficult problem of finding a substitute 
would not need to be solved. 

To this may be added another merit, that the decis- 
ions of the appeal courts would yearly tend more and 
more to systematize the law and bring out its true 
principles, and that after full and repeated argument 
and consideration. And thus the yearly volume of re- 
ports would contain in small compass an installment of, 
perhaps, the best digest or code of the old law that 
could be devised, with the aptest and most useful illus- 
trations showing the limits of principles, all conflict 
and confusion of cases being removed on the highest 
authority, and after exhausive investigation; such full 
argument, investigation, and consideration becoming 
possible, it is to be observed, when the court and coun- 
sel were delivered from the present burden of reports 
of cases in the courts below. This burden being re- 
moved, text-writers also could, and soon would, come 
to the fore with works of a higher character (the out- 
come of professional zeal, and not the mere product of 
official labor), and furnish the profession with any fur- 
ther assistance requisite. And then there would be no 
necessity for that much talked of government digest, 
or code, which does not seem likely to come, if at all, 
till the present generation of lawyers has passed away, 
and which, if it should come, will (unlike the sort of 
digest suggested above) be almost a generation behind 
the law; but the money proposed to be devoted to such 
object might be more fitly applied to any compensation 
proper for the present reporters. 

A further reform seems very desirable in regard to 
equity cases at least. Every one knows that judges in 
equity are judges of the facts, as well as of the law. 
Hence, equity reports are almost as full of the verdicts 
of the courts on matters of fact, as of their decisions 
on matters of law. Such verdicts ought not to be 
reported. Matters of fact should be determined by 
the common sense of the judge, unfettered by pre- 
cedents, in the same way as a jury now decides. If 
the judge were himself to draw the distinction in his 
judgment between his findings of fact and his judg- 
ment of the law, the difficulty would be in great part 
removed. Much of the embarrassment in interpreting 
wills arises from the cloud of cases deciding what, as a 
matter of fact, a testator meant by certain terms used 
by him. 

Finally, it is to be observed that there is no state of 
things which we may, at our leisure, consider of 
amending, for the mischief is not stationary, but 
alarmingly progressive and repreductive. Whether 
it is to be allowed to work its own way to some 
revolutionary result, or taken in hand and cured 
while there is opportunity by a temperate reform, 
based on sound principles of jurisprudence, is really 
the only thing to be determined. 

—_———_¢.9——_—__—. 

The United States court of claims has adjourned until the 

20th of November. 





CURRENT TOPICS. 

The court of common pleas and district court for 
Philadelphia have been making some improvements in 
their rules regulating the admission of attorneys. The 
board of examiners has heretofore been composed of 
nine members, appointed alternately by the district 
court and court of common pleas, and the board 
appointed by each served six months. Hereafter the 
board is to be so constituted that only one member 
will retire per month, thus giving greater stability and 
uniformity. The board is also authorized to prescribe 
a course of study to be pursued by applicants for ex- 
amination. 


The decision of the United States supreme court 
just rendered in the case of Derving v. Sears, is of 
considerable importance on a question of practice. 
The action was brought in the Massachusetts state 
court to recover the rent reserved in a lease executed 
in 1828, for the term of one hundred years —the rent 
being annually four ounces, two pennyweights and 
twelve grains of pure gold, in coined money, equiva- 
lent at the time the lease was made to $80 per annum 
gold coin, but, at the time when the rent sued for fel} 
due, to $85.27 per annum gold coin. The state court 
gave judgment for the market value, in treasury notes, 
of the coined money for the rent on the day it fell due, 
with interest thereon. The supreme court now re- 
versed the decision, following the cases of Bronson y. 
Roiles, and Butler v. Horwitz, 7 Wall. 258, 229, and 
remanded the cause with instructions to enter judg- 
ment for coined dollars and parts of dollars. 





A reporter for the New York Tribune has, as an 
amateur, recently undergone imprisonment in the 
Ludlow street jail, New York, and relates his experi- 
ence at length in the columns of his newspaper. 
Among the matters concerning which he writes, is that 
of the detention of witnesses who are unable to find 
bail for their appearance when wanted. He says: 

“Among the prisoners are some of those unfortu- 
nates — detained witnesses. On a tier, near my cell, 
three sailors are confined, who are witnesses against 
the steward of the ship Helen and Ophelia, who shot 
one of his fellow-seamen dead, last August, in the 
harbor of Montevideo. He was brought home in irons, 
and, after a preliminary examination, let out on bail, 
the three witnesses being sent to Ludlow street; there 
they have remained since last October. In the mean 
time the murderer has been on a voyage, earned his 
money, had arun ashore and enjoyed himself, and is 
now on his second voyage, earning more money, while 
the innocent men are locked up as criminals and fed 
on prison fare. They say no trial can take place till 
October, and that, possibly, it may then be again put 
off. One of these men is very intelligent and handy. 
He carves ships with rude knives, and has decorated 
his cell with innumerable artistic devices cut in paper. 
Another prisoner, also a seaman, is detained as a wit- 
ness against a man who passed a counterfeit $10 bill on 
him. He isan Englishman, and very anxious to return 
to his own country.” 

This imprisonment of men who are unfortunate 
enough to be acquainted with facts which the pub- 
lic prosecutors are desirous to bring before the courts, 
is a matter that has very properly been condemned by 
every humane person. We know the ready answer is, 
that in many cases important evidence would be lost 
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if witnesses were allowed to go without security for 
their appearance. But we are confident that, in full 
as many cases, the public are unable to procure proof, 
because those who are cognizant of what is desired 
keep silence from fear of being locked up if they tell 
what they know. We believe, however, that much 
injustice might be avoided if the various courts would 
adopt a rule that, in cases where a witness is detained 
for want of bail, the trial should not be postponed on 
the application of the prosecution; and if the defend- 
ant desires delay it should be given him only on con- 
dition of his furnishing security for the appearance of 
all detained witnesses. Such a rule might sometimes 
annoy the district attorney and the prisoner, but it 
would, to a great extent, do away with what has be- 
come a scandal upon our manner of criminal pro- 
cedure, and an outrage upon the liberty of our citizens. 


A correspondent of the Pall Mall Gazette sends the 
following account of a very strange practice in the 
English court of chancery: “My grievance is, that I 
have been ‘ weighed in the balance and found wanting.’ 
Somebody made me (a solicitor myself) defendant in a 
chancery suit, ani I had to put in an answer. This 
precious document was settled by counsel, engrossed 
by a law stationer, sworn to by myself, and then sent 
for filing. The officials noted the stamps, counted the 
words, counted again the leaves of the paper, then 
actually measured, with a portion of a yard measure, 
the size of the paper, the width of the margin; all 
turned out right; and then they actually weighed my 
answer as if it were sugar! and I was found to be a 
drachm short; one ounce one drachm, and not one 
ounce two drachms. Therefore my answer is returned 
to me unfiled. Thus I am in contempt because my 
stationer, like other tradesmen, has given me light 
weight. I cannot apply for protection to a judge, 
because it is ‘vacation’ (no one knows why chancery 
great men have vacations when no one else does), and 
I am at the mercy of the other side to lock me up 
when and as they choose, for want of weight. It is 
needless to say that no one read the document. Suf- 
ficiency is judged by size, weight and measure.” 


The Council of Law Reporting in Eugland have suc- 
ceeded in making their enterprise a success, finan- 
cially. According to their statement for 1870, which 
the Solicitors Journal epitomizes as follows, the ex- 
penditure for 1870 was about £1,500 less than that of 
1869, ‘which is to be accounted for by there having 
been no digest in 1870, and by stricter care having been 
taken to prevent any more copies of the Law Reports 
being printed than were required to answer the current 
demand.” The “back stock”’ of copies have now been 
disposed of to Messrs. Clowes, at the price of £4,250. 
Upon the “general operations”’ of 1870, after paying 
the minimum on guaranteed salaries to editors and 
reporters, and paying the printer’s bills and other ex- 
Penses, there is a surplus of incpme over expenditure 
to the amount of £3,167 1s. 5d.; adding to this the pur- 
chase-money of the back stock, the council propose to 
distribute the whole (£7,417 1s. 5d.) among the editors 
and reporters. The reader will recollect that when 
the Law Reports were first set on foot, the reporters’ 
salaries were fixed at the nominal amount of £400, of 
which £200 was guaranteed to them. As a matter of 
fact they have, we believe, been receiving about £250, 
or the minimum guaranteed salary during three 





quarters of the year, and the full nominal amount dur- 
ing the remaining quarter. A re-arrangement is now 
made upon an “improved system” under which the 
staff are in future to receive salaries of three-fourths of 
the old nominal amount (i. e., £300 a year for reporters) 
in addition to which the council anticipates that they 
will be able from time to time to award them bonuses 
out of surplus profits. 


we 
oo 





GENERAL TERM ABSTRACT. 
SUPREME CouRT. — Frrst DEPARTMENT. 
APRIL TERM. 

CASES REVIEWED. See Notes and Bills. 


CONSTITUTIONAL QUESTIONS. See Taxes and Assessments. 


CONTRACTS. 


Want of consideration.—Complaint alleges that Herman 
Schulting being indebted in about $181,000, sold his stock 
of goods to H. & A. Stursburg & Co. for $225,000, to be 
paid as follows: $181,000 to be paid first, and the bal- 
ance in cash on or before the Ist of October, 1868. It 
was agreed that H. & A. Strusburg & Co. should sell the 
goods and convert them into money, and then deduct for 
themselves, as compensation for their care, labor and 
expenses, the sum of $50,000; and, in case the proceeds 
realized a sum exceeding $275,000, then the excess should be 
divided, one-third to Schulting and two-thirds to H. & A. 
Stursburg & Co. That, afterward, Schulting sold to the 
plaintiff the one-third interest in the profits resulting from 
the sale of the goods in excess of the $275,000 for the 
price of $20,000, and it was agreed that payment be made as 
follows: H. & A. Stursburg & Co. to place $20,000 to the 
credit of Schulting, on account on their books, and to 
charge the same sum to plaintiff, and that said agreement 
was evidenced by two letters written respectively by 
Schulting and by plaintiff, directing H. & A. Stursburg to 
make the said entries. These letters were delivered to, and 
approved by, H. & A. Stursburg & Co., and the complaint 
then avers that “thereupon the plaintiff became entitled to 
one-third of the money realized from the sale of the said 
merchandise, over and above the sum of $275,000, and 
demands, first, an accounting; and, second, judgment for 
one-third of the excess of the proceeds over $275,000. The 
case was referred to a referee to hear and determine. 
The referee states, in his findings of fact, that at the time 
the letters were signed and delivered to Stursburg & Co. the 
goods had not been sold, and that Stursburg & Co. were not 
indebted to plaintiff, nor had he placed in their hands any 
security or money, and that Stursburg & Co. did not credit 
Schulting upon their books with the $20,000, nor advance 
any money to or for Schulting. Plaintiff never paid, nor 
offered to pay, Schulting the $20,000. 

The letters were signed on the 8th of August; on the 
10th of August, plaintiff and H. Stursburg went to the store 
where the goods were, and Schulting met them there, and 
immediately demanded a return of the letters. On the 
18th of August Schulting demanded and received from 
Stursburg & Co. the letter he had written. Subsequently 
the goods sold for $576,981.86, and the one-third proceeds 
over the $275,000 amounted to $100,660.62, and the referee 
orders judgment in favor of the plaintiff for the whole 
amount of such one-third, leaving the $20,000 entirely 
unpaid and unprovided for. 

Judgment reversed, new trial granted, and order of 
reference vacated. Von Keller vy. Schulting et al. Opinion 
by Barnard, J. 

See Taxes and Assessments. 


MORTGAGES. 

1. Judgments when mortgagee is in possession.— On appeal 
from the ruling of the referee that the sale of certain land 
under a judgment against one Brown, who had purchased 
from the mortgagee of the said land, into the possession of 
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which the mortgagor had been previously let, was void — 


Held, that the ruling of the was er It was 
not and cannot be disputed, that, while the mortgagor 
remains in possession, his estate, the equity of redemption, 
may be sold upon execution, except upon a judgment for 
the mortgage debt. The question here presented is, Does 
the fact that the mortgagee has been let into possession by 
the mortgagor make any difference? The settled rule of 
this state is, that the title remains in the mortgagor of real 
estate until divested by foreclosure, and that even after 
default in the payment of the mortgage debt, tender before 
foreclosure discharges the lien upon the land. That the 
mortgagee is in possession does not make any difference. 
Possession of the land does not change the title nor divest 
the estate of the mortgagor. His estate remains the same, 
but the possession is temporarily gone. When the mort- 
gagee has obtained possession without force, he may hold 
it even as against the mortgagor. But he can only do so 
until he has obtained satisfaction of the mortgage debt. 
Possession is a means of satisfying out of the rents the 
mortgage debt, but when the debt has been paid the pos- 
sessory right instantly ceases, and the title is, as before, in 
the mortgagor without a reconveyance. Kortright v. Cady, 
21 N. Y. 365; Waring v. Smyth, 2 Barb. (Ch.) 135, cited. Judg- 
ment reversed. Tumm v. Marsh. Opinion by Cardozo, J. 

2. Cases of chattel mortgages distinguished.— In cases of chat- 
tel mortgages the legal title to the chattels is in the mort- 
gagee, and upon default that title becomes absolute in him, 
leaving in the mortgagor at most nothing but a right to go 
into a court of equity to obtain leave to redeem. Such a 
right cannot be sold at execution at law, but the case is dif- 
ferent as respects a mortgage of land. Ib. 


NOTES, BILLS AND CHECKS. 

1. The plaintiff delivered to the First National Bank of 
New Orleans a draft on New York city for acceptance and 
collection. This draft was, in the ordinary course of busi- 
ness, sent to the defendant by the New Orleans bank. That 
bank subsequently failed, and its receiver gave the plaintiff 
an order for the draft on the defendants, which they 
declined to accept. At the time of the presentation of this 
order and defendant's refusal to return the draft, it had 
been accepted, but was not paid. 

The defendants were the correspondents of the New 
Orleans bank, and claim to hold the draft under an alleged 
agreement with said bank, by which defendants were to 
hold all collection paper as collateral against overdrafts. 

Defendants also allege that they had parted with money 
on the faith of the draft. Verdict below for plaintiff; 
exceptions to be first heard at general term. On appeal, 
held, that the evidence being unsatisfactory that any 
specific loan had been made on the faith of this draft, the 
case falls within the authority of Lindaur v. Fourth National 
Bank, 55 Barb. 75. 

Dickerson vy. Wossom, 54 Barb. 230, should not be extended 
to any case which does not fall precisely within the facts of 
that decision. Judgment ordered for plaintiff on verdict. 
Dod vy. Fourth National Bank. Opinion by Cardozo, J. 

2. Early in February, 1866, one Burns drew his draft for 
$3,000, payable to himself or order, on the bank of Albion, 
post-dating it March 1, 1866, and procured the cashier of 
the bank, one Chester, to write “accepted” on its face. 
The draft was not drawn against funds. The cashier had 
no authority to certify or accept the check. The accept- 
ance was thereafter indorsed by Burns to one Gallaudet, 
and by him to the plaintiff. The referee found that the 
plaintiff paid full value for the check, and had no actual 
notice of any fact impeaching its validity. Judgment 
below in favor of defendant. Held, that this case is dis- 
tinguishable from Clark National Bank v. Bank of Albion, 
52 Barb. 592. In that case the plaintiff was not a bona fide 
holder for full value of the check as is the plaintiff in this 
case. Within the principles of that case the plaintiff is 
entitled to recover. Any language, whether verbal or 
written, employed by an officer of a banking institution, 
whose duty it is to know the financial standing and credit 
of its customers, representing that a check drawn upon it 
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is good and will be paid, estops the bank thereafter deny- 
ing, as against a bona fide holder of the check, the want of 
funds to pay the same. This doctrine should be most 
rigidly applied as against the banks. 

Experience has shown the necessity of relying upon the 
representations of the proper officers of the banks as to 
the existence of funds to the credit of those drawing 
checks upon them. When these representations are made, 
sound policy requires that the banks shall be held respon. 
sible for their truth, and not be at liberty to show their 
falsity as against bona fide holders of the checks, who haye 
purchased the same upon the strength of such representa- 
tions. The law of 1840, as amended in 1850, has no appli- 
cation in this case. Judgment reversed. Pope vy. The Bank 
of Albion. Opinion by Barnard, J. 


PARTNERSHIP. See Statute of Limitations. 


PENDENCY OF ACTION. 


Appeal from a judgment in favor of plaintif’.—The court 
below refused to dismiss the complaint herein. The com. 
plaint alleges that one Parsons, as guardian of the defend- 
ant in this action, had commenced an action in the superior 
court against this plaintiff and his tenant, to recover posses- 
sion of the lot referred to in the pleadings in this action, 
and that said action is still pending. It also appeared that 
in the action in the superior court, as in this, the defendant 
having become of full age had rendered the appearance of 
a guardian unnecessary, and the actions are continued as to 
her alone. Held, that the motion to dismiss the complaint 
should have been granted. It is improper to commence 
one action to stay proceedings in another, whether in the 
same court or in another court, when the plaintiff in the 
second action could have obtained the same relief in the 
original action that he might have obtained in the present 
action. The defendant here by her guardian brought an 
action in the superior court against the plaintiff here and 
his tenant to recover from them the possession of the lot 
in controversy. Defendant in that suit could have set upin 
his answer all the matter alleged in his complaint in this 
action, and could have asked for all the relief he asks for. 
Those facts, if true, would have been a good defense to 
plaintiff's claim there,and would have entitled him toa 
judgment for all that he claims here, unless the plaintiff 
there could have shown such claim to be invalid. Under 
such circumstances this action cannot be maintained. 
Cases cited : Schell v. Erie Railway, 51 Barb. 368; Erie Railway 
v. Ramsey, 57 Barb. 449; Stover v. Cogswell, 57 Barb. 448. 

Judgment reversed and judgment of dismissal of com- 
plaint ordered. Savage v. Allen. Opinion by Ingraham, P. J. 





PLEADINGS. 

1. This action was brought to recover dower in certain 
premises in the possession of defendant and claimed by 
her. The answer averred that certain taxes levied on the 
premises remained unpaid; that the property was sold to 
pay such taxes; that defendant claims under such sale and 
a lease made thereupon, and that such sale and lease cuts 
off plaintiff. Plaintiff demurred to the clauses of the answer 
setting up this defense, numbered from four to fifteen inclu- 
sive, on the ground that to constitute such a defense the 
answer must state every fact necessary to be proved on 
trial to show a valid levy and sale and lease. Held, that it 
cannot be disputed that the answer does not aver several 
matters which it will be necessary for the defendant to 
prove to establish the validity of the lease. If the truth of 
the plea, therefore, were conceded, the defendant would 
not be entitled to judgment, because other facts must be 
proven to establish her case, and not having pleaded those 
facts she cannot claim to give evidence to support them. 
It is plain from this statement that that part of the answer 
demurred to is bad. The defendant’s attorney claims that 
that part of answer demurred to is introductory to the six- 
teenth clause, and that a demurrer will not lie to a part of 4 
defense. But the difficulty is, that it is not pleaded as part 
of one defense. He has stated them separately and num- 
bered them, thus showing clearly, by his compliance with 
the 25th rule of the court, that he meant to plead them 
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as separate and distinct defenses. He cannot now be heard 
to assert that they are not. Judgment below overruling 
demurrer should be reversed, and judgment rendered for 
plaintiff on the demurrer. Nicoll v. Fash. Opinion by Car- 
dozo, J. 

2. The statute of 1855, chap. 447, relates only to convey- 
ances made by the comptroller of the state. Ib. 


PRACTICE. See Pleadings. 


STATUTE OF LIMITATIONS. 


Action begun by summons and complaint, March 16th, 
> facts, as found by the referee, are as follows: The 
firm of Middleton & Hood was composed of John Middle- 
ton and John M. Hood, and the firm of Selover & Co. was 
composed of defendant and said John Middleton. On the 
2d November, 1850, plaintiff sold to Middleton & Hood 
certain property for $20,500, payable $5,000 in cash, $5,500 in 
the note of Middleton & Hood, and $10,000 in the draft of 
Middleton & Hood on Selover & Co., at three months. The 
purchase was made for the benefit of Middleton & Hood 
alone, and the draft was accepted by Selover & Co. for the 
accommodation of plaintiff. 

In December, 1861, plaintiff placed this acceptance in the 
hands of Argenti & Co., as his agents, and as security for 
advances made to him, and informed Middleton before the 
acceptance matured that Argenti & Co. had the same for 
collection, with full power to settle with them. In May, 
1851, Selover & Co. became insolvent. In August, 1852, Ar- 
genti & Co., acting under this authority, accepted the indi- 
yidual notes of John Middleton for $4,000 in full, for said 
acceptance, which notes were paid to Argenti & Co., and 
the acceptance delivered to Middleton. Afterward Argenti 
&Co. rendered an account of said settlement to plaintiff, 
and paid him the balance due to him, and informed him 
that they had delivered the acceptance to Selover or to 
Middleton. 

On the 27th of October, 1851, Selover & Co. dissolved, and 
Middleton assumed all the debts and liabilities of the firm, 
and gave to Selover a bond to indemnify him against all 
debts and liabilities of the said firm. 

That more than six years had elapsed since any cause of 
action, set forth in the complaint, accrued in favor of the 
plaintiff against the defendant. 

Defendant pleaded the general issue, and the statute of 
limitations. 

Held, That the plea of the statute of limitations is an 
answer to this cause. If the amendment of 1867 applies, of 
course the period of limitation would have expired. But 
even if it does not, the cause of action is barred. 

The payment of the $4,000 in August, 1852, was not a nova- 
tion of the contract, so far as Seloveris concerned. The 
firm of Selover & Co. was dissolved in October, 1851, and 
Selover transferred all his interests, etc., to Middleton, who 
agreed to indemnify Selover against all the debts and liabil- 
ities of the firm. 

The payment of August, 1852, was made by Middleton 
after the dissolution, and there was no evidence that Selover 
had any thing to do with it, nor that he authorized it. It 
is settled that no such payment had any effect, so far as he 
is concerned. Whether the payment be made before or 
after the action is barred makes no difference. In neither 
case does the payment affect the running of the statute as 
to the partner who did not make or authorize it. Judgment 
for defendant. Graham v. Selover. Opinion by Cardozo, J. 


STATUTES, CONSTRUCTION OF. See Taxes and Assessments; 
also, Notes and Bills. 


TAXES AND ASSESSMENTS. 


1. Exemption from taxes a personal privilege not transferable, 
—This matter comes before the court upon a certiorari, 
t review the decision of the respondents as to the assess- 
ment of certain real estate belonging to the society of the 
New York hospital. In 1822 the legislature passed an act 
providing that “ No real or personal estate of the New York 





hospital shall be subject to be taxe | by virtue of any law 
of this state.” In the county tax levy of 1869 they repealed 
this exemption, except as to the buildings used for hospital 
purposes. Before 1869 the relator had taken a lease of some 
of the hospital property situated on Broadway, for a term 
of twenty-one years, covenanting to pay any lawful charges 
onthe same. When the property was announced for lease, 
it was stated to be free of taxes. After the act of 1869, the 
commissioners of taxes included the property in the assess- 
ment rolls, assessing it at $236,000, which assessment it is 
now sought to set aside. The relators claim that the New 
York hospital, having been founded before the revolution, 
its charter, like that of Dartmouth llege, is protected 
against all state legislation adverse to its interests; that 
the act of 1822 was an amendment of the charter; that the 
hospital was founded to give and did afford services and 
benefits, in return for which the legislature granted a per- 
petual exemption from taxation, thus creating a contract, 
on the faith of which the relator had paid a higher rent 
than he otherwise would, and, therefore, within the pro- 
vision that the obligation on contracts cannot be impaired. 
It was further urged that the law of 1869 was a local act, 
containing more than two subjects, and therefore uncon- 
stitutional. 

Held, that the true construction of the act of 1822 confines 
its operation to property while it is owned by the corpora- 
tion. Whenever they sell their property it ceases to be the 
property of the hospital. Whenever they lease it for a 
term of years, an estate is created which does not belong to 
them, but to the lessee. In either event, the new estate in 
lands so created by deed or by lease is not held by the cor- 
poration, but by the grantee or lessee, and becomes subject 
to taxation like any other property not exempt therefrom. 
That the lease and buildings are so subject to taxation as 
the property of the lessee must be admitted, if the same is 
not the property of the corporation. It may be that the 
assessment should be confined to the lease and buildings. 
But, as the lessee is bound by the terms of the lease to pay 
the taxes, he cannot complain if the assessment is laid 
generally upon the land instead of the lease. If any altera- 
tion is necessary, it can only be made at the relation of the 
society of the New York hospital. The property of the 
lessee is not exempt from taxation, and the privilege is one 
personal to the person or corporation named in the statu 
and not one that can be sold to a stranger. The People ex 
rel. Davies v. Commissioners of Taxes and Assessments for 
County of New York. Opinion by Ingraham, P. J. 

2. A legislative act, when a contract.— The act of 1822 can in 
no sense be considered a contract. It was without consid- 
eration, and forms no part of the charter of the corpora- 
tion, and can be viewed only as a favor granted by the state 
to a public charity. As such it did not bind subsequent 
legislatures, nor was the right transferable to third parties 
not interested in the institution intended to be benefited 
thereby. Ib. 

8. Semble.-— Under the decision in The People v. Board 
of Supervisors, etc., of Chautauqua County (court of appeals, 
Oct. 18, 1870), 2 Albany Law Journal, 354, it would be difficult 
to hold the section of the act of 1869 in question to be 
constitutional, it being a local bill, and not expressing this 
subject in its title. Ib. 

Also, see Pleadings. 





USURY. 


Usury can be pleaded by an execution creditor. — The plain- 
tiff claimed certain property under achattel mortgage made 
tohim. The judge below held that this mortgage could be 
avoided for usury by a judgment and execution creditor, 
On appeal, held, that the rule is well recognized that the 
defense of usury is a personal one, and tbe pleaded 
by one having neither privity of blood nor of estate with 
the borrower; that is to say, by a mere stranger. But a 
person who, like an execution creditor, asserts a lien upon 
the property, is not a stranger within the meaning of the 
rule. Dix v. Van Wyck, 2 Hill, 522; Mason v. Lord, 40 N. Y. 
488; Thompson v. Van Vechten, 27 N. Y. 568, cited, Judg- 
ment affirmed. Cavan v. Kellyet al. Opinion by Cardozo, J, 
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FOURTH DEPARTMENT. 


ABSTRACTS OF CASES AND Decisions, MARCH 
Term, 1871. 


BOARDS OF SUPERVISORS. 

Powers of, to compromise and settle actions.—The defend- 
ant was treasurer of Orleans county, and became adefaulter 
to the amount of $26,347.49, by reason of the failure of the 
bank in which the funds were deposited. The plaintiffs 
brought their action against him and his sureties to recover 
the amount so lost, and recovered upon the trial a judg- 
ment for $31,295.96, including interest and costs. The 
defendant moved for a new trial at general term upon 
exceptions, which motion was denied, and he appealed to 
the court of appeals. While this appeal was pending, the 
defendant submitted a proposition to the plaintiffs for a 
settlement of the litigation, which was to pay the original 
amount so lost, without interest, in certain installments, the 
first of which was to be $6,586.88, payable the 5th of March 
thereafter, and the balancein three equal annual payments, 
on the Ist of March in each year thereafter, without interest, 
the judgment in the mean time to stand as security for 
such payments. The plaintiffs accepted this proposition 
by resolution, the preamble to which recites the appeal, 
and also that “it is deemed best and advisable to compro- 
mise and settle said litigation without further costs and 
expense ; therefore, in consideration thereof, be it resolved,” 
etc. By another resolution, adopted at the same time, the 
county treasurer was instructed how to use the moneys 
paid upon the compromise. 

The defendant paid the first installment to the county 
treasurer on the day named, who accepted the same, and 
applied it as directed in the resolution. 

At the town elections, soon after this compromise, new 
supervisors were chosen in a majority of the towns, and the 
board of supervisors as thus constituted afterward adopted 
a resolution rescinding the resolution accepting the defend- 
ant’s proposition and agreeing upon the compromise, and 
repudiated the settlement. They also instructed their 
attorneys to issue an execution upon the judgment and 
collect the entire amount thereof, and such execution was 
issued accordingly. No offer was made tu refund the 
amount paid to the treasurer. 

The defendant thereupon made a motion at special term 
for a perpetual stay of the execution. The special term 
granted an order staying all proceedings upon the execu- 
tion, unless the defendant should make default in his pay- 
ments, according to the compromise and settlement. The 
plaintiffs appealed from this order to the general term. 

The principal point made in behalf of the plaintiffs was 
that the board of supervisors has no power to settle and 
compromise actions by which any judgment or claim in 
favor of the county, or any part thereof, is relinquished or 
given up. Held, that boards of supervisors of a county have 
the power to compromise and settle actions prosecuted or 
defended by them,in behalf of the county, as a necessary 
incident to the power to commence, prosecute and defend 
such actions. Held, also, that the plaintiffs had express 
authority to settle this action in the manner it was done, 
under sub. 1, § 4, 1 R. S. 366, “to make such orders concern- 
ing the corporate property of the county as they may deem 
expedient.” Held, further, that had the power to setthe in 
that manner been wanting, the plaintiffs were estopped 
from issuing execution to collect the entire judgment, 
without first returning to the defendant, or offering to 
return, the moneys paid in pursuance of the compromise, 
and stipulating that the appeal might be continued in 
force. Further held, that the board of supervisors composed 
of the new members was the same body, and could lawfully 
neither do nor undo any act which the body could not have 
done as before constituted. The Board of Supervisors of 
Orleans County v. Bowen and others. Opinion by Johnson, J. 


CONTEMPT. 

W hat fine may be imposed for, in proceedings supplementary 
to execution. Presumption in favor of regularity in such 
cases. — The action was for false imprisonment. The defend- 





ant had obtained a judgment against the plaintiff, and, 
upon return of execution issued thereon unsatisfied, insti. 
tuted proceedings supplementary before the county judge, 
The plaintiff refused to appear, in obedience to the orer 
in that proceeding, to be examined concerning his property, 
and was proceeded against as for a contempt, which 
resulted in a fine imposed to the amount of the judgment, 
and twenty dollars costs of the proceeding, and an order 
that he stand committed until it was paid. For the imprison. 
ment under that order this action was brought. The defend. 
ant justified under the proceedings supplementary. On the 
trial the order that the plaintiff appear and be examined 
was produced and proved, and due service thereof proved, 
This order recited that it had been made to appear to the 
judge issuing the same, by “the affidavit of” one of the 
attorneys for the plaintiff in the judgment, that judgment 
had been recovered, execution duly issued and returned 
wholly unsatisfied, and that said judgment remains unpaid, 
“as stated and set forth in said affidavit.” The proceedings 
for the contempt of the plaintiff in not appearing were 
also produced and proved, and the order inflicting the fine 
and ordering the imprisonment. This last order recites 
that, upon such proceedings, it appeared “ that such mis. 
conduct and contempt was calculated to, and did actually, 
impair, impede, defeat and prejudice the rights of said 
plaintiff in said supplementary proceedings.”’ The order 
then adjudges him guilty of the contempt and imposes the 
fine before mentioned, and adds, “all of which is here 
imposed as a fine upon said defendant to indemnify said 
plaintiff for his costs, and the damage and loss sustained by 
said contempt and defeat of said proceedings.”. The 
plaintiff was nonsuited, and the exceptions ordered to be 
heard in the first instance at general term. On motion for 
new trial on exceptions, it was contended, in behalf of the 
plaintiff, 1. That the order to appear and be examined was 
irregular and void, as there was no sufficient evidence to 
show that it was made upon the proper proof; and, 2. That 
it is not shown that the county judge, in the proceedings 
for the contempt, did, in fact, find that the plaintiff in the 
judgment had sustained any loss by the alleged misconduct. 

Held, 1. That the proceedings supplementary to execution, 
being a proceeding in execution of a judgment in the 
supreme court, the legal presumptions were all in favor of 
regularity ; that the recitals, in the order to appear and be 
examined, that proper proof had been made by affidavit, 
were sufficient evidence of that fact until the contrary 
appeared. 

2. That as it appeared upon the face of the order imposing 
the fine that it was imposed “to indemnify the said plain- 
tiff’’ for ‘the damage and loss sustained by him by said con- 
tempt in the defeat of said proceedings,’ the presumption 
was that the judge found that the defeat of the proceedings 
had produced the loss of the judgment in the absence of 
any evidence to the contrary, and that the fine to the full 
amount of the judgment and costs of the proceeding was 
justifiable and proper under § 21, 2 R. 8. 538; that the pro- 
ceedings for the contempt were under tit. 13, chap. 8, of the 
3d part of the Revised Statutes, “as for contempts to 
enforce civil remedies.” New trial denied. Rugg v. Spencer. 
Opinion by Johnson, J. 

FORMER SUIT IN BAR. 


Where the maker of a promissory note has brought an 
action against the payee and holder, in the nature of an 
action in equity, to have such note declared void, and can- 
celed and surrendered for usury, in its inception, and has 
been defeated after trial upon the merits and judgment 
rendered against him, he cannot afterward, in an action 
brought by such holder against him and his indorsers, to 
recover the amount of the note, set up and litigate over the 
question of usury. The former trial and judgment are con- 
clusive against him, though they may not conclude his 
co-defendants who were not parties to the former action. 
Auchinvole v. Wiley and others. Opinion by Johnson J. 


HUSBAND AND WIFE. 


1. When the wife may maintain an action for the services of 
the minor children by the marriage. — The action was brought 
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by the plaintiff to recover for services rendered by her son 
forthe defendant, shortly before he became of age. After 
he came of age he assigned his claim for his services to his 
mother, the plaintiff. It appeared upon the trial that the 
husband of the plaintiff and father of the son abandoned 
his wife and family when the son was five or six years of 
age, and went to California, and has never returned or pro- 
vided for his family since, but has continued to reside in 
California, or elsewhere, out of this state, and that the son 
has lived with his mother as one of her family. Held, that 
under the circumstances disclosed, the father could have 
no legal claim to the compensation for the services of the 
son, and that the plaintiff acquired a valid title thereto in 
her own right by the assignment, and could maintain the 
action in her own name; that the son might have main- 
tained the action himself, and could transfer a good title to 
another after he became of age. Osborn v. Nelson. Opinion 
by Johnson, J. 

2. Personal estate of the wife: to whom it goes at her death. — 
The wife of the respondent died in February, 1868, possessed 
of personal estate, in her own right, to the amount of 
$3,448.89. She left, her surviving, no child, and no father or 
mother, but left brothers and sisters and the descendants 
of a deceased sister. The husband was duly appointed 
administrator of her estate, and, on his first accounting as 
such before the surrogate. claimed such personal estate as 
his own, which claim the surrogate allowed, and adjudged 
that the surplus of such estate, after paying the debts of 
the wife, belonged absolutely to the husband, and was not 
subject to distribution among her next of kin. On appeal 
from the decree of the surrogate to the general term, held, 
that since the uct of 1867 (Sess. Laws of 1867, chap. 782), 
repealing section 30 and amending section 79 of the revised 
statutes (2 R. 8.75; id. 98), the husband was not entitled to 
the personal estate of the deceased wife, as at common law, 
but that the same must be distributed, according to the 
provisions of section 75 of the revised statutes, among her 
heirs and next of kin; that the husband, being neither heir 
nor next of kin to his wife, could take no portion of such 
personal estate. Buines, appellant, v. Underwood, respondent. 
Opinion by Johnson, J. 

INSURANCE. 


Warranty.—In an action upon a policy of insurance to 
recover a loss by fire, the insurance was upon the plaintiff's 
“two-story frame dwelling-house, situated,” etc., and it 
was provided in the contract that if, at any time during the 
period covered by the policy, the premises “shall be used 
forthe purpose of carrying on therein any trade or occupa- 
tion,” etc., denominated hazardous or extra-hazardous in 
the printed classes of hazards annexed to the policy, that 
“from thenceforth, so long as the same shall be so used, this 
policy shall be of no force or effect.” Among the printed 
classes of hazards annexed to the policy, and denominated 
extra-hazardous, were “billiard saloons and their con- 
tents,” “lager beer saloons,” “‘restaurants,"’ “ bar rooms,” 
etc. It appeared that at the time of the fire one portion of 
the building was used as a billiard saloon, another portion 
as a restaurant, or eating-house, and that a bar was kept 
there. It also appeared that one room in the second story 
was used as a billiard saloon at the time the contract was 
made. Held, that the description of the building as a 
dwelling-house in the policy was a warranty by the insured 
that the building was a dwelling-house, and used as such 
exclusively, and that no trade or occupation was carried on 
there which was denominated hazardous or extra-hazard- 
ous in the printed list annexed to the policy. Held, also, 
that the use of the building for such purposes, at the time 
of the fire, rendered the policy of no force or effect at that 
time, and that plaintiff could not recover. Sarsfield v. The 
Metropolitan Insurance Company. Opinion by Johnson, J. 


LANDLORD AND TENANT. 

When tenant becomes a purchaser: money paid in ignorance 
and mistake of facts: when recoverable by action. —The action 
was to recover back money overpaid on a contract through 
ignorance and mistake as to the amount which had been 
paid and which remained due. 





The plaintiff went into possession of certain premises 
owned by defendant under an agreement, in writing, to pay 
rent, for the term of five years, at the rate of $500 per year, 
and at the expiration of that term to purchase said premises 
and pay the defendant therefor the sum of $2,300, and take 
from him a conveyance subject to two mortgages on said 
premises, amounting, in the aggregate, to $3,466.66. The 
defendant was to keep down the interest on the mortgages 
from the rents paid by plaintiff. The plaintiff paid her 
rent during the term, and, before the expiration thereof, 
had paid and advanced to the defendant, in addition 
thereto, asum nearly or quite equal to the purchase price 
stipulated in the agreement. 

The defendant had, in the mean time, of his own volition, 
paid and satisfied the two mortgages. No conveyance of 
the premises was made or demanded at the expiration of 
the term, but the plaintiff? continued to make advances or 
payments, from time to time, on account of the moneys 
paid by defendant to satisfy and discharge the two mort- 
gages, until the 13th of November, after the expiration of 
the term of the lease, when the defendant claimed that 
there was due him on his whole claim the sum of $1,680.33, 
but refused to render any account of the sums paid by 
plaintiff. 

The moneys paid by the plaintiff had been mostly paid 
by her agent, but neither of them, at the time, had the 
account of the payments made, and were ignorant of the 
amount, and the plaintiff paid the sum demanded, sup- 
posing it to be due. It turned out afterward, upon finding 
the account of the sums paid, from time to time, that the 
defendant had been considerably overpaid, and that, in 
making up the amount claimed by the defendant as the 
balance due, he had, in addition to several improper charges 
of interest, charged the plaintiff $500 as rent for the sixth 
year, which was unknown to the plaintiff at the time of 
making such final payment. 

The referee sustained the defendant’s charges, and gave 
judgment in favor of the defendant. On appeal— Held, 
that, after the expiration of the term created by the lease, 
the plaintiff was in possession, as a purchaser, under the 
contract, and not as a tenant, and that all the defendant 
could lawfully claim after that time was the interest on the 
purchase price, if any part of it remained unpaid, and the 
interest on the face of the mortgages up to the time of the 
final payment. Held, also, that the action was maintainable 
to recover the amount overpaid, on the ground of a pay- 
ment made through ignorance and mistake as to facts. 
Arey v. Imson. Opinion by Johnson, J. 


PRACTICE. 

Dismissing complaint on the trial, in actions for fraud in sale 
of property, against one defendant and proceeding against the 
other: measure of damages. —The action was against the 
defendant and another, for fraud in the sale of property. 
On the trial it appeared that the property sold belonged to 
a corporation, organized under the laws of Pennsylvania, in 
which no persons were interested other than the two 
defendants. The sale was, in fact, made by the defendant, 
in behalf of the corporation, when the other defendant was 
not present, but he did not disclose his agency. The com- 
plaint was thereupon dismissed as to the other defendant, 
and the action allowed to proceed against this defendant, 
without any amendment of the complaint. The plaintiff 
had a verdict. Held, that in actions for fraud in the sale of 
property, as in other actions of tort, the complaint may be 
dismissed as to one defendant, and the trial proceed as to 
the other, and that no amendment of the complaint is 
necessary in such a case; that the rule is the same, though 
the defendant making the sale is, in fact, an agent, and 
sells without disclosing his agency, as though he was owner, 
the issue being merely fraud or no fraud in making the saic. 
Held, also, that the measure of damages in such a case is the 
difference between the value of the property as it would 
have been had it been in all respects as represented, and the 
value as it was when delivered, and not as it was at the time 
of the trial, more than a year after the sale. Taylor v. 
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RAILROAD. 

Commissioners appointed to examine location of railroads 
over lands: their powers.—Where commissioners are ap- 
pointed on the petition of an owner and occupant of 
land, over which a railroad company has designated its 
route, under the provisions of § 22 of the act of 1850 “to 
authorize the formation of railroad corporations,” chap. 
140, they are to confine their examination to lands of the 
petitioners upon whose petition they have been appointed, 
and in making alterations are confined to those lands, and 
have no puwer to review and change the general location 
of the route over adjacent lands. 

Nor can they break up entirely the continuity of the des- 
ignated route over the lands of such petitioners, by laying 
out a new route over their lands in such a manner as to 
compel the company to make a general change of loca- 
tion over other lands, and adopt a different route in order 
to meet the location of such commissioners. Such com- 
missioners are not clothed with power to hear and deter- 
mine the question whether the general route proposed and 
designated by the company is the best route for the inter- 
ests of the stockholders or of the public. 

Before proceeding to the hearing, the petitioner, or the 
commissioners, should cause a copy of the petition to be 
served on the railroad company a sufficient length of time 
to enable the company to prepare for a hearing, and to 
contest the grievances properly contained in such peti- 
tion. The People ex rel. The Erie and Genesee Valley Railroad 
Company v. J. Nelson Tubbs and others, Com’rs. Opinion by 


Johnson, J. 
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DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF CALIFORNIA.* 


ACTION FOR RECOVERY OF PERSONAL PROPERTY. See 
Damages, 1. 


ASSIGNMENT. 


Assignee of promissory note overdue.—The assignee of a 
promissory note overdue, takes it subject to all the equities 
subsisting between the maker and payee, but free from all 
equities subsisting between the maker and any intermediate 
holder. Hayward & Co. v. Stearns. 


ATTORNEY. 

1. Authority to appear. — An attorney's license is prima 
facie evidence of his authority to appear for any person 
whom he professes to represent. People v. Mariposa Com- 
pany. 

2. He may be compelled by the court to show his author- 
ity to appear, either at the instance of the party for whom 
he appears, or of the opposite party. Ib. 

3. When the opposite party questions the authority of an 
attorney, he must state facts tending to show, or the 
grounds and reasons which induced him to believe, that 
the attorney had no authority to appear. Ib. 

4. The affidavit of an attorney, which states that he is 
informed and believes that the attorney who represents 
the opposite party is not authorized to appear, is insuf- 
ficient to show the want of authority in the attorney. Ib. 


BANKRUPTCY. 

1. Adjudication of bankruptcy: effect on pending appeal.— 
The filing in the appellate court of an adjudication of the 
bankruptcy of the defendant, rendered by the register of 
the United States district court, after the appeal is taken, 
will not have the effect to stay the proceedings on the 
appeal. Merritt v. Glidden. 

2. United States bankrupt act: final judgment.—A judg- 
ment of the court below, from which an appeal is pending, 
is a final judgment, in contemplation of section 21 of the 
United States bankrupt act. Ib. 





* From Sumner piney. ween, San Francisco, and to 
ports. 
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BOUNDARY. 

1. Inclosure of a tract of land.— A breach upon tide water 
may constitute a portion of the inclosure of a tract of land, 
Brumagim v. Bradshaw. 

2. Land bounded by a marsh.—There is nothing in the 
nature of a marsh to render it impossible for it to consti. 
tute a well defined boundary of a tract of land. Ib. 

See Possession of Land, 5, 6, 7, 8; Deed, 6. 
CONSTITUTIONAL CONSTRUCTION. 

1. Veto power: adjournment. — An adjournment of either 
house of the legislature from day to day is not such an 
adjournment as would prevent the governor from returning 
a bill with his objections within the ten days prescribed by 
the constitution. Harpending v. Haight. 

2. When a bill is returned with his objections, by the goy. 
ernor, to the house in which it originated, after it has ad. 
journed for the day on the last of the ten days within which 
he can make the return, and because of failure to find the 
house in session, is redelivered to and retained by the goy- 
ernor, it does not constitute a return within the meaning of 
section 17, article iv, of the constitution. Ib. 

3. The bill should be placed beyond the executive control, 
by delivery to the president, secretary, or other proper 
officer of the house. Ib. ; 

4. Construction of section 17, article iv, of the constitution.— 
In computing the ten days within which a bill may be re- 
turned by the governor to the house in which it originated, 
as provided by section 17, article iv, of the constitution, the 
day on which the bill is presented to the governor must be 
excluded from the computation. Iron Mountain Company 
v. Haight. 

See Funding Act, 5, 7; Municipal Criminal Court of San Fran- 
cisco, 1, 2. 
CONSTITUTIONAL LAW. 

1. When the constitution declares an office to be elective, 
it cannot be filled in any other made. Christy v. Board Su- 
pervisors Sacramento County. 

2. Term of office.— But when the office has been filled by 
an election, the legislature may extend the term of the in- 
cumbent; provided the whole term, when extended, does 
not exceed the time limited by the constitution. Ib. 


CONTRACTS. 

1. Contract of sale: good-will of business. —The good-will of 
a business may be valuable, and form the subject-matter, in 
whole or in part, of a contract of sale. Cruess v. Fessler. 

2. Fraud: rescission of a contract.— A misrepresentation of 
the value of a business and good-will knowingly made by 
the vendors—the purchaser being ignorant of the true 
value — is fraudulent, and entitles the purchaser to a rescis- 
sion of the whole contract, when it is an entire contract, 
and the fraud affects a material part of the considera- 
tion. Ib. 

3. Rescission of contract.—A party to a contract cannot 
have it rescinded, without a previous offer to refund the 
money received on account of the contract. Morrison v. 
Lods, 381. 

4. Fulse representation. — A false representation by a party 
to a contract will not entitle the other party to rescind or 
avoid the contract, unless he show, in addition, that he 
would be damaged by its performance. Ib. 

5. Constructive contract. —In an action growing out of an 
agreement made by letters to and from the respective par- 
ties residing at a distance from each other, it is the duty of 
the court to construe those letters and determine whether 
they constitute a contract. Ellis v. Crawford. 

6. In such a case it is the province of the jury to deter- 
mine whether the letters were written and received by the 
respective parties, and the terms of the contract therein 
contained complied with, and of the court to determine the 
construction and legal effect of such contract. Ib. 

7. Third parties may show that the respective parties to 
the contract are interested in the subject-matter thereof in 
a different manner, capacity or extent, than is indicated by 
the face of the contract, and may prove who are the real 
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principals in the transactions to which it relates, and their 
respective liabilities. Ib. 

8, Interest on money advanced on a contract. — In a contract 
between two parties, in which it is conditioned that one 
shall advance the necessary funds in the execution of the 
contract and the other his services, skill and experience, 
and that each shall receive an equal portion of the profits, 
the party advancing the money is not entitled to interest 


mount title, it is the sum actually and in good faith paid 
forthe paramount title and the amount expended in defend- 
ing his possession ; provided such damages shall in no case 
exceed the purchase-money and interest. Ib. 


CRIMINAL LAW. 


1. Corroborative evidence.— To obtain a conviction on the 
testimony of an accomplice, there must be corroborative 





on the same in the absence of any agr t that he should 
receive interest. Terrell v. Jones. 


CORPORATIONS. 


1. Action against trustees.—The general rule is, that an 
action against trustees of a corporation, for a misappropri- 
ation of its funds, must be brought in the name of the 
corporation. Cogswell v. Bull. 

2. When stockholders may sue. — When the corporation, on 
aproper demand from a stockholder, refuses to institute 
action, the stockholders may sue in their own names. Ib. 

3. Pleading. — In an action by a stockholder in such cases, 
it is necessary to aver a demand and refusal, without which 
the action will not be sustained. Ib. 

4. Idem. —In an action against the trustees of a corpora- 
tion, an averment in the complaint that the board is com- 
posed “ nearly, if not entirely,” of the same persons who 
committed the wrong complained of, presents no issuable 
fact, and is, therefore, bad pleading. Ib. 

5. Corporation, debtz of a.—The debts of a corporation, 
incurred in the transaction of its legitimate business, are 
included among its “ proper and legal expenses.” Sullivan 
y. Triurfo Mining Company. 

6. Purchase by agent of the indebtedness of.— The purchase 
of the claims against a corporation by its agent, although 
acting without authority in making the purchase, does not 
necessarily relieve the corporation of its indebtedness, but 
may substitute the agent in place of the original holders to 
the extent of the amount expended in the purchase of the 
claims. Ib. 

1. Sale of the property of. — The ownership of property is 
not essential to the existence of a corporation, nor is a 
corporation dissolved by the sale of its property. Ib. 

8. Dissolution. — The court cannot treat a corporation as 
already dissolved because its condition or business arrange- 
ments are such that it will be necessary or proper for it to 
institute proceedings for its dissolution. Ib. 

9. Sale of stock under an assessment : injunction. — Whether 
a stockholder, whose stock is about to be sold under an 
assessment which he alleges to be illegal and void, would 
suffer such injury by the sale of his stock as would entitle 
him to relief by injunction in a court of equity, not de- 
cided. Ib. 

10. Liability of stockholders.—Stockholders are not the 
sureties of a corporation, but principal debtors. Young v. 
Rosenbaum. 

ll. A judgment against a corporation does not extinguish, 
suspend or merge the liability of the stockholders. Ib. 

22. The liability of the stockholders fora subsisting debt 
against the corporation is primary, and not conditional or 
contingent, and is unaffected by a suspension of the remedy 
against the corporation. Ib. 


COVENANT OF WARRANTY. 

1. Covenant of warranty for quiet enjoyment: eviction. — 
Without an eviction there is no breach of the covenant; 
but it is not necessary that the eviction should be by pro- 
cess of law, consequent ona judgment. McGary v. Hastings. 

2. When broken. —The covenant is broken whenever there 
has been an involuntary loss of possession by reason of the 
hostile assertion of an irresistible paramount title. Ib. 

3. An actual dispossession of the grantee is not required 
to constitute such an eviction as will amount to a breach of 
the covenant. Ib. 

4, Statute of limitations. — The cause of action accrues at 
the time of an eviction, actual or constructive. Ib. 

5. Rule of damages. —The rule of damages, where there has 
been an actual loss of the premises, is the purchase-money 
and interest. Where the plaintiff has purchased the para- 





evid tending to criminate the accused, aside from and 
without the aid of the testimony of the accomplice. People 
v. Ames. 

2. Larceny.— It is competent for the legislature to declare 
that the larceny of specific property designated shall be 
deemed grand larceny, without regard to the value of the 
property. People v. Townsley. 

3. Confession of the accused: witness.— A witness who has 
a very imperfect knowledge of the language employed in 
the conversation, and who did not understand the whole of 
the conversation in which the supposed confession was 
made to him by the accused, is incompetent to testify as to 
such confession. People v. Gelabert. 


DAMAGES. 

Measure of in actions for recovery of personal property.— In 
actions for the recovery of personal property of a fluctuat- 
ing value, where exemplary damages are not allowed, the 
correct measure of damages is the highest market value 
within a reasonable time after the property was taken, with 
interest from the time such value was estimated. Page v. 
Fowler. 

DAMAGES FOR PERSONAL INJURY. : 

Action for damages: forcible ejection from railroad car. — 
In an action for damages for injuries sustained by a forcible 
ejection from a railroad car, while in motion, proof that 
the conductor ordered plaintiff to get off, and accompanied 
such order with a show or demonstration of force sufficient 
to impress him with the belief that it would be employed, 
and thereby compelling him to jump from the car, is equiv- 
alent to proof of the employment of actual force. Kline 
v. 0. P.R. R. 

DEED. 

1. Invalid deed, effect of.—An instrument which is not 
prima facie valid, but which exhibits on its face its own in- 
validity, cannot constitute the basis of an action. Welton 
v. Palmer. 

2. Deed by trustee, with assent of cestui que trust.— Where 
the dead creating the trust empowers the trustees or the 
survivor of them, “ with the approbation or at the request 
of”’ the cestui que trust “expressed in writing, to sell and 
dispose of the trust estate or any part of it,”’ such approba- 
tion is manifested by joining in the execution and acknovl- 
edgment of a deed by which the trustee effects the sale and 
conveyance of the estate. Ib. 

3. Calls in a deed.— The courses, south, east, north and 
west, called for in a deed, will be controlled by other well 
defined and certain descriptions contained therein, and may 
be read southerly, easterly, northerly and westerly, if there- 
by all the calls will be harmonized. Faris v. Phelan. 

4. Deed: recital in.—A recital in a conveyance by the trus- 
tees of a town, that it was made in obedience to a judg- 
ment of the county court, which judgment was subse- 
quently decided to be void, does not invalidate the deed if 
it contain operative words of conveyance sufficient to trans- 
fer the title. Ryan v. Tomlinson. 

5. The recitals touching the void judgment may be re- 
jected as surplusage and the deed remain a valid, operative 
conveyance, which cannot be impeached by a stranger to 
the transaction not in privity with any of the parties. Ib. 


DEMAND AND REFUSAL. See Corporations, 5. 


DONATION. 

1. Neither under the civil nor the common law is a dona- 
tion valid and obligatory until it is accepted. DeLevellain 
v. Evans. 

2. To one of mature age.—If the donee be of mature years, 
he will be presumed to have accepted it, if it be for his 
advantage, unless the contrary appears. Ib. 
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8. To a minor. —If the donation be to a minor, and to his 
advantage, the law accepts it for him. Ib. 
EMPLOYER AND EMPLOYEE. 

1. Liahility of employer. — A party who employs another to 
do work is primary liable to the employee for his wages, 
although the work was being performed for him by a third 
party under contract. McFadden v. Crawford. 

2. Passage money. —A party employed to perform work, at 
a place distant from that at which he was when employed, 
cannot recover his passage money to such place if the com- 
plaint fails to allege any consideration for the promise to 
pay such passage money. Ib. 

FOREIGN JUDGMENT. 

A foreign judgment is not admissible in evidence unless 
accompanied by a reccrd, in some form recognized by law, 
of the proceedings on which it was based. Young v. Rosen- 
baum. 

GOOD-WILL OF A BUSINESS. See Contracts, 1, 2; Represent- 
ation, 1. 


GUARANTOR. 

Liability of.— A person who writes his name in blank on 
the back of a note to which he is not a party, prior to 
delivery, stands in the same relation to the parties to and 
to the holder of the note as an indorser, and is entitled toa 
like demand and notice in order to fix his liability. Jones 
v. Goodwin. 

JUDGMENT. 

1. Recital in, effect of. When the judgment recites that 
all owners and claimants of property have been duly 
summoned to answer the complaint, and have made 
default, the judgment in this respect cannot be impeached 
in a collateral action, although it appear that the name of 
one of the owners was omitted in the published summons. 
Reily v. Lancaster. 

2. Joint judgment: community of interest.— Where there 
are several defendants, and no community of interest or 
ownership in the property is shown by them, a joint judg- 
ment in their favor is erroneous. Page vy. Fowler. 


JUDGMENT OBTAINED IN ANOTHER STATE. 

1. Action on @ judgment obtained in another state. — An 
action on a judgment of a court of competent jurisdiction 
in the state of New York may be maintained in this state, 
notwithstanding an appeal from such judgment has been 
taken and is still pending in the court of appeals in that 
state. Taylor v. Shaw. 

2. Pleading.—To constitute a valid defense to such an 
action, it must be shown that the appeal had the effect 
tosuspend the judgment appealed from, or of staying the 


execution thereof. Ib. 
JUROR. 


Improper conduct of juror.— Where a juror, during the 
progress of the trial, has manifested an inclination to talk 
about the case, such impropriety on the part of the juror is 
not a sufficient ground for setting aside the verdict, if it 
appear conclusively that the defendant was not affected 
prejudically thereby. Peuple v. Dennis. 

JUDICIAL OPINIONS. 

Opinions of courts: dicta.—In construing judicial decis- 
fons, that only is held to be authoritatively decided which 
was necessarily involved in the decision of the cause. 
Banks vy. Moreno. 

LANDLORD AND TENANT. 

1. Covenant to build. — A covenant by the lessor of land 
to build on the leased premises, does not, by implication, 
impose on him an obligation to rebuild in case of the 
destruction of the building, by fire, during the tenancy. 
Cowell vy. Lumley. 

2. Rent.—The failure of the lessor to rebuild after the 
accidental destruction of the building by fire does not 
relieve the lessee from his express agreement to pay rent. Ib. 


JURY. F 


Misconduct of the jury.—To induce a portion of the 
Jurors to assent to a verdict of $1,500 instead of $1,000, by 





















































































a declivity above and adjoining his lot, nor over the per 


- 
drawing lots, is misconduct on the part of the jury, for ss 
which the verdict should be set aside. Levy v. Brannan, CM 

MALICIOUS PROSECUTION. pr 
1. Malice. —In actions for a malicious prosecution, actual pe 
malice must be proved as a fact to the jury. Levy y, Br 
Brannan. 
2. Advice of counsel.—In such actions the defendant may 
rebut the evidence of the plaintiff touching the want of in 
probable cause, by showing that he acted in good faith, tit! 
under the advice of counsel, after a fair and full statement jur 
of the facts of the case. Ib. of 

3. Pleading.—Such evidence is directly responsive to the sui 
evidence on the part of the plaintiff tending to show the 9 
want of probable cause, and does not constitute new matter ou 
within the sense of the code. Ib. an 

MANDAMUS. We 

1. Mandamus to governor.— Courts having jurisdiction of 
the writ of mandamus may issue the same to compel the 1. 
governor to perform a ministerial act required by law, and und 
not included within the powers confided to his discretion tior 
by the constitution. Harpending v. Haight. Bru 

2. Error of court below not subject to review.— When the 2. 
court below has entertained jurisdiction of an action, its own 
proceedings, however erroneous, cannot be reviewed on an to « 
application fora mandamus. Beguel vy. Swan. con 

38. But when the court has refused to act in the case, the 3. 
question whether it rightfully so refused may be enter- assu 
tained. Ib. are 

MORTGAGE. acco 

Deed as a mortgage: Viability of property conveyed for sprit 
debts of grantee.—O’R. conveyed certain premises to C. as 4. 
security against liability on a bail bond. The deed was duly oper 
recorded, but there was no evidence in writing of the pur- indir 
pose for which it was executed. O’R., or his tenant, con- priat 
tinued in the possession of the premises. The bail was it. TI 
exonerated, and C. reconveyed the land to O’R.; but before 5. . 
the last conveyance was recorded, O’C. attached the prop- entir 
erty fora debt due him by C. Held, That the property was of it 
not liable for C’s debt to O’C., and a court of equity will in- 6. 
terpose by injunction to restrain the execution of O'C’s by ne 
judgment. O'Rourke vy. O'Connor. tain 

NEGOTIABLE INSTRUMENTS. omg 

1. Ambiguity. —In a negotiable instrument a patent am- 7. 
higuity cannot be helped by averment or evidence aliunde. estab 
Poorman vy. Mills & Co. jury, 

2. The words written in the body of acertificate of deposit, locali 
bill or note, when plain, definite and certain, must control, the a 
without regard to the superscription in figures. Ib. that t 

8. Mistake and want of consideration.—An alleged mistake of ap 
and want of consideration in a negotiable note or bill will owne. 
not avail the makers in a suit against them by a bona fide 8. P 
indorsee for value before maturity or dishonor, actual or a wh 
constructive, or by any subsequent holder through such the w 
original indorsee. Ib. the de 

4. A negotiable note or bill indorsed and transferred toa aries, 
bona fide holder for value, without notice, by the payee whole 
thereof, before maturity or dishonor, actual or constructive, the w 
is relieved of all equities existing between the drawer or deed, 
maker and the payee; and any subsequent assignee receives had a 
the same in like manner, relieved of all such equities. Ib. him tc 

5. Dishonor.—A sight bill or note, payable on demand, Is is no a 
presumed to be dishonored after a reasonable time shall « 
have elapsed after its date. Ib. 

6. What such reasonable time is, depends upon the cir- Apa 
cumstances of each case, and is a question of law to be eviden 
determined by the court. Ib. before 

CAUSE OF ACTION. 

New promise.— When the creditor sues after the statute 
of limitation has run upon the original contract, or after 
discharge in insolvency, his cause of action is not the origi 
nal contract, but it is the new promise. Chabot v. Tucker. Pay 

NUISANCE. ong 

Where a person has no control over the property lying 0D and act 
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fter 
origi- 
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sons who occupy it, and, without any fault of his, offensive 
water thrown upon the upper lot flows naturally across his 
premises on toa lot lying below, he is not amenable to the 
owner of such lower lot for the damage which ensues. 


Brown v. Mc Allister. 
PARTIES TO ACTION. 


Parties to a foreclosure suit.— In an action for the foreclos- 
ure of a mortgage, if the creditor, the debtor and the 
title to the mortgaged premises are before the court, it has 
jurisdiction of the case, though there may be other holders 
of distinct liens who might have been made parties to the 
suit, and were omitted. Hayward & Co. v. Stearns. 

2. A defendant in possession, not directly interested in the 
question in litigation between other parties to the action, 
should not be affected by the results of such litigation. 
Welton v. Palmer. 

POSSESSION OF LAND. 

1. License. — One who enters into the possession of land, 
under a license from another, holds the same in subordina- 
tion to the title of the other, whether he pays rent or not. 
Brumagim v. Bradshaw. 

2. Possessio pedis, or actual possession of land.— The acts of 
ownership and dominion over land, which may be sufficient 
to constitute an actual possession, yary according to the 
condition, size and locality of the tract. Ib. 

3. The whole theory of a possessio pedis rests upon the 
assumption that the acts of dominion which establish it 
are such open, notorious acts of ownership as_ usually 
accompany the possession of real property, and naturally 
spring from a claim of exclusive dominion. Ib. 

4. Actual possession of land can only be taken by such 
open, unequivocal and notorious acts of dominion, as plainly 
indicate to the public that he who performs them has appro- 
priated the land, and claims the exclusive dominion over 
it. Tb. 

5. A substantial, artificial inclosure, erected around the 
entire tract, is such an act of dominion, and is held to be, 
of itself, sufficient to constitute actual possession. Ib. 

6. Natural and artificial inclosure.—An inclosure, partly 
by natural and partly by artificial barriers, will, under cer- 
tain circumstances, likewise establish an actual possession ; 
but it does not follow that every such inclosure establishes 
an actual possession as a conclusion of law. Ib. 

7. When an inclosure by such barriers is relied upon as 
establishing the actual possession, it is the province of the 
jury, upon all the proofs, and considering the quantity, 
locality and character of the land, to decide whether or not 
the artificial barriers were sufficient to notify the public 
that the land was appropriated, and to impart to the claim 
of appropriation the characteristic notoriety and indicia of 
ownership. Ib. 

8. Possession obtained by entry under a deed. — Possession of 
a whole tract by entry on a part, under a deed calling for 
the whole, can only be obtained when it appears: First, that 
the deed is for a specific parcel of land, with distinct bound- 
aries, and purports, on its face, to convey an estate in the 
whole tract, which entitles the grantee to the possession of 
the whole. Second, that the grantee entered under the 
deed, believing, in good faith, that by virtue of the deed he 
had acquired an estate in the land, which, in law, entitled 
him to the possession of the whole tract. Third, that there 
is no adverse possession. Wolfskill v. Malajowich. 

« 


PRINCIPAL AND ACCESSORY. 
A party indicted as principal, cannot be convicted upon 
evidence tending only to show that he was an accessory 
before the fact. People v. Trim. 


RENT. See Landlord and Tenant. 


REPLEVIN. 


Replevin of crops grown and harvested by a trespasser. — 
While the owner may recover for use and occupation, he 
can in no case be held to be the owner of the crops grown 
and actually harvested on the land by the defendant while 
in possession. Page v. Fowler. 





REPRESENTATION. 


Value of business and good-will. — A representation of the 
value of a business and good-will is a material represent- 
ation. Cruess v. Fessler. ™ 

See False Representation, 1. 
RESCISSION OF CONTRACT. See Contracts, 2. 3, 4. 


SLANDER. 

1. Practice. —In actions for slander, it is not necessary to 
show that the slanderous words were spoken on the precise 
day alleged in the complaint. Norris v. Elliot. 

2. Pleading. —When the answer denies that the slanderous 
words were spoken at the time and place alleged, or at any 
other time or place, and the statute of limitations is not 
pleaded, it is not error to admit proof of the speaking of 
the words at any time before the commencement of the 
action. Ib. 

3. Proof of malice.— Proof of the repeating of the words, 
after suit brought, is admissible to show malice. Ib. 


SPECIFIC PERFORMANCE. 

1. Ambiguity. —In a suit for specific performance, the 
contract must be so free from ambiguity as to leave no 
reasonable doubt of the intentions of the parties. Agard v. 

7alencia. 

2. It must be shown that the contract is fair and just, and 
that it would not be inequitable to enforce it. Ib. 

8. Action for: parties. —In an action for specific perform- 
ance of a contract to convey an undivided interest of a 
specified quantity of land in a larger tract, all persons sub- 
ject to the plaintiff's equity, and holding adversely te him, 
must be made parties to the proceeding. Ib. 

4. Where there is but one contract and one cause of action 
under it, there can be but one action, in which the rights 
of all the parties can be adjusted. Ib. 


STATUTORY CONSTRUCTION. 

1. Statutory construction: repeal of a statute.—A statute 
may be repealed by express words, or by necessary implica- 
tion. The latter takes place whenever, by subsequent legis- 
lation, it becomes apparent that the legislature did not 
intend the former act to remain in force. Christy v. Board 
of Supervisors Sacramento County, 3. 

2. Unconstitutional provision.—If the legislature attempt to 
incorporate, in a statute which it is within their un- 
doubted power to enact, an unconstitutional provision, the 
only result would be that that portion of the act would be 
void, but in no other respect would the validity of the act 
be impaired. Ib. 

3. Motives of the legislature not a proper subject of inquiry.— 
The motives of a member of the legislature in moving, or 
of the body of which he is a member in passing, a legislative 
act, is not a proper subject of judicial inquiry. Harpend- 


ing v. Haight. 
STATUTE OF FRAUDS. 


1. Frauds, statute of. — When a purchaser of real property, 
under a verbal agreement, pays the entire consideration of 
the purchase, enters into the poss2ssion of the property, 
and expends large sums of money upon it in its improve- 
ment, there is exhibited such a state of facts as will take 
the case out of the operation of the statute of frauds. 
Hoffman vy. Fett. 

2. Further assurance. —If there be a sale of real property, 
and the conditions of the sale, on the part of the purchaser, 
have been fully complied with, it will be presumed that the 
vendor undertook to make such a conveyance as will render 
the sale effective. Ib. 

3. A verbal agreement for an exchange of real property, 
which has been carried into effect by the execution of 
proper conveyances in pursuance of the agreement, is not 
void under the statute of frauds. Ryan v. Tomlinson. 

4. A mere intruder on real property having no privity 
with the former owner cannot invoke the aid of the statute 
of frauds for the protection of such owner. Ib. 


SYATUTE OF LIMITATIONS. 
1. Statutory construction: statute of limitations: adverse 
possession. — The object of section ten of the statute of lim- 
itations is to define accurately under what conditions a 
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possession shall be decreed adverse, when the party enters 
under a claim of title founded upon a written instrument, 
judgment or decree. Figg v. Mayo. 

2. The party who invokes the benefit of that section in 
aid of his possession must show that he entered, not only 
under a claim of title, but it must also be exclusive of any 
other right. Ib. 

TENANTS IN COMMON. 

1. Tenants in common: purchase by one of an adverse title to 
the common property. — Equity does not deny to one tenant 
in common the right to purchase in an outstanding or an 
adverse title to the common property ; but it will not permit 
him to acquire such a title solely for his own benefit, or to 
the absolute exclusion of the other. Mandeville v. Solomon. 

2. But the co-tenant must exercise reasonable diligence 
in making his election to participate in the benefit of the 
new acquisition. Ib. 

3. Unless he make his election to participate in a reason- 
able time, and contribute, or offer to contribute, his pro- 
portion of the consideration actually paid, he will be deemed 
to have repudiated the transaction and abandoned its bene- 
fits. Ib. 

TRADE-MARK. 

Terms in common use to designate a trade or occupa- 
tion in connection with other words indicating that a par- 
ticular class of merchandise of the same general descrip- 
tion is specially dealt in, cannot be exclusively appropriated 
by any one as a trade-mark. Choynski v. Cohen. 


TRESPASS. 

1. Trespass by a marshal. —A trespass committed by a 
deputy marshal or sheriff, in his official character, is con- 
sidered, in law, as committed directly and personally by his 
principal. Hirsch v. Rand. 

2. Personal responsibility. — When a trespass is committed 
by a marshal or sheriff, either personally or by deputy, his 
official character does not relieve him from personal respon- 
sibility. Ib. 

8. Action for damages: pleading.—In an action against an 
officer, such as sheriff or marshal, for a trespass committed 
through his deputy, it is not necessary to state the official 
character of the defendant in the complaint, or to charge 
the trespass as having been committed through a deputy. Ib. 

4. Action for trespass against a United States marshal: juris- 
diction of —District courts have jurisdiction of actions for 
trespass against a United States marshal. Ib. 


TRUSTEE. 
Diseretionary power of trustee, not assignable. — Discretion- 
ary power of a trust cannot be delegated to a stranger by 
assignment. Saunders v. Webber. 


TRUSTS. 


Trust.—A transfer of property by a debtor to a creditor, 
who undertakes to sell the same and apply the proceeds to 
the discharge of his own debt and those of certain other 
creditors, with the assent of the latter, clothes such credi- 
tor with a power, coupled with a trust for the benefit of 
those others, which he cannot relinquish until those debts 
are discharged. Handley v. Pfister. 


WITNESS. 
Witness in his own behalf: privilege of.—A party to an 
action who becomes a witness in his own behalf has no 
greater privilege than any other witness, and may refuse to 
answer a question when the answer would tend to degrade 
his character. People v. Reinhart. 


—_ > o—__—__ 


The business of the solicitor of internal revenue will be so 
arranged by the close of the present fiscal year that each 
case brought before the bureau, either for a violation of the 
internal revenue law, or for the commissioner’s interpreta- 
tion of the law, can be acted on without delay. Solicitor 
McMichael disposed of two hundred compromise cases 
during the month of May. 





DECISIONS OF THE COURT OF APPEALS, 


The following decisions were handed down on the 
6th inst. : 


Judgments affirmed with costs. Atkins and another», Rj. 
well and others. Scovillv.Maury. Pomeroy and anotherp, 
Shaw. Concklin and ano., assignees, etc., v. Second National 
Bank of Oswego. Waring and others v. The Indemnity Fire 
Insurance Co. Anderson and ano. v. Brower. Oddie et al, 
v. The National City Bank of New York. 

Judgment affirmed with costs, and clerk directed to send 
with the remittitur certificate filed herewith. Bigelow, by 
Dike, his guardian ad litem, v. The Erie Railway Company, 

Order affirmed, without costs of this appeal to either 
party. Erie Railway Co. v. Joseph H. Ramsey. 

Judgment reserved and new trial granted, costs to abide 
events. Gorton v. The Erie Railway Co. Baldwin v. The 
United States Telegraph Co. 

Appeal dismissed without costs. 
politan Ins. Co. 

Motion to dismiss appeal denied, without costs, and clerk 
of supreme court directed to return papers used upon mo- 
tion to substitute Gertrude A. Hackett, ex., etc., as plaintiffs 
as for draft order filed. Richard Hackett and Gertrude A, 
Hackett, executrix, etc., v. Belden. 

Judgment modified and plaintiffs declared entitled toa 
satisfaction of the judgments on paying the amount due 
thereon, after deducting five hundred dollars, the interest 
of C. D. Miller therein, and interest on said amount, and ag 
thus modified judgment affirmed, without costs in this 
court to either party as against the other. 


Abbott v. The Metro- 


——_e-e——_——_ 


CONTRIBUTION BETWEEN WRONG-DOERS. 

Old cases are very apt to obtain an amount of importance 
to which they are scarcely entitled, and the doctrines which 
they are taken to establish are sometimes carried too far, 
The case of Merryweather vy. Nixan, enshrined in Smith's 
Leading Cases, is one of these. The head note as reported 
(8. T. R. 186) is this: If A. recover in tort against two de- 
fendants, and levy the whole damage on one, that one can- 
not recover a moiety against the other for his contribution. 
This decision by Lord Kenyon was on a motion fora rule 
nisi, only one counsel being heard. A note is appended by 
Mr. Smith (vol. 2, p. 460) to this effect: “It is important to 
observe that the rule laid down in the principal decision 
applies only to cases in which the person asking redress 
must be presumed to have known that he was doing an ille- 
gal act, and does not, it would seem, extend to cases in 
which that person is a tort-feasor by inference of law only, 
as, for instance, where one of several partners has been 
sued for negligent acts done, not by himself, but by a ser- 
vant of the firm.” 

We have already had occasion to refer to some useful de- 
cisions from the court of Pennsylvania, and we have now 
before us a decision of that court in which Mr. Smith's 
view is completely ratified. It was a case of error, in which 
the decision of the court below was reversed. As the point 
is of universal interest, we will take the facts from the 
judgment. 

The bridge across Red Bank creek, between the counties 
of Armstrong and Clarion, at the place known as the Rock- 
port mills, was a county bridge maintained and kept in 
repair at the joint and equal charge of both counties. 
While John A. Humphreys was crossing the bridge, it fell, 
and he was severely injured, and he brought suit for dam- 
ages against the county of Armstrong, and on the trial, 
under the charge of the court, there was a verdict for de- 
fendant. This was reversed on writ of error, and upon the 
second trial there was a verdict for the plaintiff for $1,10 
damages, on which judgment was entered. This judgment, 
with interest and costs, was paid by Armstrong county, and 
the present suit is to recover contribution from Clarion 
county. On the trial, the learned judge nonsuited the 
plaintiff, on the ground that one of two joint wrong-doers 
cannot have contribution from the other. The commis 
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sioners of the two counties had examined the bridge in the 
summer and ordered some repairs which were made. There 
can be little doubt, that, morally, Clarion county was bound 
to pay one-half of the sum recovered from and paid by 
Armstrong, and the question is, Does not the law make the 
moral obligation a legal one? 

Upon this question of course Merryweather v. Nixan be- 
came the subject of discussion, and all the English and 
American authorities bearing upon it were brought for- 
ward by the court. These cases, which point to the impos- 
sibility of recovering contribution where the guilt of both 
parties is plain, are first referred to—the leading case of 
Merryweather v. Nivan (a joint injury to real estate, and 
joint conversion of personal property) ; Colburn v. Patmore, 
1Cr., M. & R. 73, where the proprietor of a newspaper, who, 
fer a libel published in it, was subjected to a criminal 
information, convicted and fined, sought to recover from 
his editor, who was the author of the libel, the expenses 
which he had incurred by his misfeasance. Lord Lynd- 
hurst, in this latter case, said: “I know of no case in which 
aperson who has committed an act, declared by the law to 
be criminal, has been permitted to recover compensation 
against a person who has acted jointly with him in the com- 
mission of the crime.’”’ And in the American case, Arnold 
y. Cliford, 2 Sumn. 238, it was held that a promise to indem- 
nity the publisher of a libel is void. ‘“ No one,” said Judge 
Story, “ ever imagined that a promise to pay for the poison- 
ing of another was capable of being enforced in a court of 
justice.” 

Further, in Miller v. Fenton, 11 Paige, 18, the wrong-doers 
were two of the officers of a bank who had fraudulently 
abstracted its funds, and of course there could be no con- 
tribution between criminals. And in the case of the Attor- 
ney-General v. Wilson, 4 Jurist, 1174, cited in the above case 
bythe chancellor, and also reported (1Cr. & Phil. 1), where it 
was contended that all the persons charged with the breach 
of trust should be made parties, Lord Cottenham said: “In 
eases of this kind, where the liability arises from the wrong- 
ful act of the parties, each is liable for all the consequences, 
and there is no contribution between them, and each case 
is distinct, depending upon the evidence against each party. 
It is, therefore, not necessary to make all parties, who may 
more or less have joined in the act complained of.’’ Seddon 
y. Connell, 10 Sim. 81, is to the same effect. 

In Story on Partnership, section 220, after speaking of the 
general rule that there is no contribution between joint 
wrong-doers, the author says: “* But the rule is to be under- 
stood, according to its true sense and meaning, which is, 
where the tort is a known meditated wrong, and not where 
the party is acting under the supposition of the entire inno- 
cence and propriety of the act, and the tort is merely one 
by construction or inference of law. In the latter case, 
although not in the former, there may be, and properly is, 
a contribution allowed by law for such payments and 
expenses between constructive wrong-doers, whether part- 
hers or not.” The case of Adamson y. Jarvis, cited by the 
learned commentator, is in 4 Bing. 66, in which Lord Chief 
Justice Best, after noticing Merryweather vy. Nixan, says: 
“The case of Phillips v. Bigys, Hard. 164 (which was on the 
equity side of the exchequer), was never decided, but the 
court of chancery seemed to consider the case of two sher- 
ifs of Middlesex, where one had paid the damages in an 
action for an escape and sued the other for contribution, 
as like the case of two joint obligors.” 

In Betts vy. Gibbons, 2 Ad. & Ell. 57, Lord Denman said: 
“The case of Merryweather y. Nixan, 8 T. R. 186, seems to 
me to have been strained beyond what the decision will 
bear; the present case is an exception to the general rule. 
The general rule is, that between wrong-doers there is 
neither indemnity nor contribution. The exception is, 
Where the act is not clearly illegal in itself, and Merryweather 
V. Nixan, 8 T. R. 186, was only a refusal of a rule nisi.” 

In Pearson v. Skelton, 1 Mee. & W. 504, where one stage- 
coacn proprietor had been sued for the negligence of a 
driver, and damages had been recovered against him, which 
he had paid, and he sought contribution from another of 
the proprietors, it was held that the rule there is no contri- 





bution between joint tort-feasors does not apply to a case 
where the party seeking contribution was a tort-feasor only 
by inference of law, but is confined to cases where it must 
be presumed that the party knew he was committing an 
unlawful act. This case is quoted by Mr. Smith in support 
of his position; and the same doctrine was maintained in 
Wooley v. Batte, 2 Carr. & Payne, 417. 

These cases have been followed, it appears, in the Penn- 
sylvania court. In the case of Horbach’s Administrators v. 
Elder, 6 Harris, 38, Judge Coulter said: “‘ Here the plaintiff 
and defendant are in equali jure. The plaintiff has exclu- 
sively borne the burden which ought to have been shared 
by the defendant, who, therefore, ought to contribute his 
share.” 

Contribution not being a question of contract, as remarked 
by Chief Baron Eyre in Dering vy. Winchilsea, 1 Cox, 318, but 
“bottomed and fixed on natural justice,” it is right that no 
case should be in the least degree strained to limit the right 
of a party who innocently participatesin an unlawful trans- 
action, and seeks to recover a moiety of the loss which he 
suffers. Judicial decision in England and America now 
agrees in the fullest possible manner, and no doubt can now 
be entertained as to the force to be given to Merryweather 
v. Nixan. — London Law Times. 


9 ee 


CORRESPONDENCE. 
THE NEW RULES. 


Editor Albany Law Journal: 


Sir—Such a sweeping change in the requisites of admis- 
sion to the bar as that just made is open to grave criticism. 
While the need of elevating the profession by making the 
avenue to its ranks less broad and smooth is admitted, the 
legality, equity and wisdom of the recent rules may be 
seriously questioned. 

The third rule requires a three years’ clerkship. But a 
clause in the judiciary act of 1847, never expressly repealed, 
declares that “no term of clerkship or period of study shall 
be required ” for admission, as you have pointed out. To 
this it is replied that chap. 486 of 1871 impliedly repeals it. 
This plausible objection, however, fails when tested by a 
close scrutiny of that law. It nowhere speaks of “time,” 
or even by construction refers to it. It simply says the 
court shall pass “* such rules as they may deem proper,” and 
the applicant must “have complied with such rules” as 
may be made. Suppose the court had prescribed law 
Latin or feudal history, and there were statutory enact- 
ments to the contrary, would the mere words “ such rules,”’ 
etc., repeal them? That were a strange virtue hidden in 
those simple words. The legislature may have so intended ; 
but their intention, to take effect, must be clearly expressed 
or necessarily implied. 

Nor can it be said that any legislative authority was given 
the court of appeals to enable it to repeal that clause; for 
general legislative power cannot be delegated. It is only to 
corporations, etc., that a special power is granted, and then 
never to repeal, but to fulfill and carry out, the laws. The 
court, then, in passing these rules, acted neither judicially 
nor legislatively, but ministerially ; and ministerial power 
must be wielded in subordination to existing laws. It can- 
not run counter to what is not repealed by fair implication. 

Next, as to the equity of the rules. They shut out a large 
body of students, most of whom, as usual, had studied a 
year or more, and, on the strength of the old rules, were 
preparing for examination in June. They put the liberally 
educated man, who has spent much time and money in lay- 
ing broad and deep the foundations of professional success, 
on a level with an office boy of common school education, 
who chooses at seventeen to enter his name as a “clerk.” 
The former, who generally graduates at twenty-two, with 
increased powers of acquiring, systematizing and assimilat- 
ing knowledge, must wait till twenty-five; the latter can 
practice at twenty-one, too mature, torsooth, tor a mere 
clerk, too crude for atrue lawyer. This is reviving the old 
seven years’ rule for those best fitted as a class to study law, 
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and making a three years’ rule for the rest. The law also 
exempts Albany and Columbia law schools. That there 
was any lobbyism about this is of course impossible. The 
last legislature, among its many brilliant exploits, may 
proudly point to the discovery that thirty-eight weeks at a 
law school are equal to thirty-six months in an office. 
Possibly, however, since the schools offer the only proper 
plan of study, they might prove their superiority unaided 
by statute. And, certainly, while so many able lawyers 
believe in the other system, and no law school graduate has 
yet written his name beside those of the greatest jurists of 
our land, it would be as well not. to force poor students into 
the schools at heavy cost. 

That our bar should have a higher standard of profes- 
sional ability and morals is beyond doubt; and a thorough 
reform must evidently begin at the entrance to the profes- 
sion. But small wisdom is apparent in this attempt at 
reform, if such it be. It is stained in its birth by partiality 
gross enough to mark any reform as hypocritical. It posi- 
tively discourages college graduates from studying law, by 
making culture go for naught. Few will say there is a sur- 
plus of them at the bar, fewer still that more would not be 
well. To their relative decrease is partly due the fact that 
the law has become a money-making trade, not a noble pro- 
fession. I speak in no exclusive spirit. Certainly, admit 
all who show a competent knowledge of law, of what- 
ever else they are ignorant. I only say, that if years of 
previous discipline are any aid in mastering the abstrusest 
of sciences, that if men thus trained adorn and elevate the 
bar, this thing should not be. It is unwise as well as 
unjust. 

And is not this, or any “time rule,” viewed by the light 
of experience and common sense, far from wise? Does it 
reach its end? There is an abundance of lawyers to sign 
any sort of a certificate with one hand, if they can feel a fat 
fee in the other, and plenty of students to pay them. Affi- 
davits to order can be bought by the folio. The filing in the 
clerk's office offers no additional security. Evenif the time 
is served out, taking average student nature as it is, what is 
the result? The “clerk,” dozing through the summers, 
and gossiping around the stove through the winters, has 
somehow imbibed a certain quantity of legal lore, but 
of very uncertain quality. He “crams up” the last few 
months, and goes to examination armed with certificates. 
But he finds no better safeguards against the “ poor sticks,” 
no stricter tests, no more winnowing, than ever. It all 
depends, as before, on who the examiners that term are, 
and what they have had for dinner. No, may it please your 
honors, that is not the way. If you want none but well- 
trained and pure-blooded animals on your legal race course, 
try another plan. Either send us all to a law school, where 
we are sure to pass a certain time and do certain prescribed 
work, or, if you let us employ our time as we choose, like 
the German university student, let us also, like him, be 
examined when we are ready. Don't commit the error of 
mixing the two plans. Set a minimum time of study. 
Then let the examination be so strict as practically to 
extend that period some months, at least, for the average 
student. Let it comprise one whole day, or two or three. 
Let it be both oral and written, practical and theoretical. 
Let it comprise the history and present state of the law; its 
origin, growth and reasons, as well as the bald rules. 
Appoint the best lawyers to examine, or organize a per- 
manent board, and ask for an appropriation to pay them 
for their services, or require a sufficient fee from the can- 
didates. Do all this, and then only will you really ELEVATE 
THE BAR. 

May 20th, 1871. 8. 
——_¢9——__—_—. 


The text-book of the organic laws of the United States, 
which was ordered by the senate two years ago, is now in 
the hands of the congressional printer. It was compiled 
by Major Ben. Perley Poore, and comprises the colonial 
charters, declaration of independence, United States con- 
stitution, and the successive constitutions of every state, 
with notes. 





————— 
LEGAL NEWS. 


Robert Wallace has been appointed United States Marsh 
for South Carolina. 


A criminal code for Germany was passed, after a thin, 
reading, by the German parliament. 

An effort is being made in the house of lords to have the 
bank-holidays act extended to payments and acts othe 
than the payment of bills of exchange and promissory note, 


A bill to repeal a law providing whipping as punishmen 
for light offenses has been defeated in the Kentucky legy, 
lature. 


The governor of Michigan has appointed Hon. Ezra |, 
Koon, of Hillsdale, and Andrew Howell, of Adrian, cop. 
missioners to revise the new compilation of the genen 
laws of that state. 


The court of appeals of Maryland, on the 30th ult., rey, 
the decision of Judge Dobbin, of the superior court of 
timore city, in the case of The State of Maryland y. 7 
Baltimore and Ohio Railroad Company, involving the capi 
tion tax on passengers traveling over the Washingto| 
branch of the Baltimore and Ohio railroad, the court of 
appeals holding that the one-fifth of the gross receipts¢ 
passenger travel over the road, required to be paid into th 
state treasury, is a tax on the company, and not on 
traveler, and free from the operation of the princip 
announced in the Nevadacase. Judge Dobbin had herets 
fore decided that the state law exacting the fifth of gro 
receipts from passengers over the Washington branch 
a tax on travelers, and was unconstitutional. 


The New York Observer and Year Book for 1871 furnishe 
some statistics of interest to the profession. It appe 
that there are now twenty-three law schools in the Unite 
States, all of which were founded during the present ce 
tury. The oldest is that of Harvard University, at Can 
bridge, Massachusetts, which was founded in 1817, the nex 
being established at Yale College in 1820. In the numbere 
its law schools, Washington city stands first, for here the 
are two, or, according to the latest computation, three, i 
successful operation. The figures of last year show that 
law school at Ann Arbor, Michigan, contained the 
number of students—three hundred and eight, in all 
followed by Columbia College, in New York city, with 
aggregate of two hundred and four students and six p 
fessors. — United States Jurist. 





NEW YORK STATUTES AT LARGE. 


CuHapP. 870. 


An Act to amend an act entitled ‘An act for 
incorporation of villages,’”’ passed April twen 
eighteen hundred and seventy. 

PASSED April 29, 1871; three-fifths being present. 


The People of the State of New York, represented in § 
and Assembly, do enact as follows : 

SECTION 1. Section one of the act entitled “ An act for 
incorporation of villages,” passed April twenty, eigh 
hundred and seventy, is hereby amended so as to read 
follows: 

Population and boundaries required. —§ 1. Any part of 
town or towns, not in any incorporated village, contain 
a resident population of not less than three hundred p 
sons, and if it shall include in its boundaries a territory 
at least one square mile in extent, containing a reside 
population of at the rate of not less than three hund 
persons to every square mile of territory included wi 
such boundaries, may be incorporated as a village, 
the provisions of this act, by complying therewith. 

§ 2. Section six of title four of said act is hereby amen 
so as to read as follows: 

Highway tar.—86. In addition to the amount raised 
the trustees for “ ordinary expenditures,” the trustees 
have power in any one year, in addition to the poll tax, 
raise by tax such sum as they may deem necessary, 
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exceeding in any one year the amount of one per cent on 
the assessed valuation of such village, to be denominated a 
highway tax, to work and improve the roads, avenues, 
greets, public squares and parks, lanes and crosswalks of 
said village, on all persons and incorporated companies 
owning property and estate, real and personal, in said vil- 
Jage, to be assessed and collected as all other taxes are, by 
the provisions of this act. The money so raised, with the 

of the poll tax, shall be devoted to the purposes 

din this section, and kept apart as a separate and 
distinct fund by the treasurer, 

§3. Section one of title seven of the said act is hereby 
amended so as to read as follows: 

Shall constitute separate highway district.—81. A village 
incorporated under this act shall constitute a separate 
highway district within its corporate limits, exempt from 
the superintendence of any one, except the board >f trus- 
tees, who shall be commissioners of highways in and for 
such village, and shall have all the powers of commissioners 
of highways of towns in this state, subject to this act, and, 
as such, they shall have power to discontinue, lay out, open, 
widen, alter, change the grade or otherwise improve, roads, 
avenues, streets, public parks or squares, lanes, crosswalks 
and sidewalks ; and for that purpose may take and appro- 
priate any land in said village ; but no road, avenue, street, 
lane or sidewalk shall be opened or altered, unless all claims 
fordamages on account of such opening or altering shall 
be released without remuneration, except on the written 
petition of at least ten freeholders, residing in said village, 
which petition shall specify the improvement to be made, 
describe the land to be taken, state the owner or owners 
thereof, when known, and shall be filed in the office of the 
Bclerk of the village. On the presentation of such petition 
the trustees shall and must meet and examine the same: 


mand, if they decide the improvement shall be made, they 


shall so decide by resolution to be entered in the minutes 
of the board ; and they shall thereupon put up, in five public 
places in said village, a correct description of the lands to 
be taken to make such improvement, and a notice that the 
trustees, at a place and on a day and at an hour therein 
specified, not less than five days from the date and posting 
thereof, will meet and hear any objections that may be 
made to the taking of such land or making such improve- 
ment; a copy of which notice must be served on the owner 
orowners of such land at least five days before said meet- 
ing, unless said owner is a non-resident of such village, in 
which case said notice and description must be deposited 
in the said village post-office, directed to said owner, at 
least twenty days before such meeting. Any person inter- 
ested may be heard and introduce testimony before the 
board of trustees as to the matter, on the day specified in 
the notice, or on such other days as the board may appoint. 
After such hearing, the trustees may deny the petition, or 
approve and declare, by resolution to be entered in their 
minutes, their intention to make said improvements, and 
roceed to obtain possession of the lands described, in the 
manner provided by this act. 

§4. Section two of title seven of the said act is hereby 
amended so as to read as follows: 

Damages: how determined.—§ 2. Whenever any road, ave- 
nue, street, square or park, lane or sidewalk is opened or 
altered, the damages claimed by reason thereof may be 
determined by agreement between the board of trustees 
and the persons claiming such damages; but in case the 
damages are not so determined or released, the board shall, 
onbeing notified by the president, as in case of a special 
meeting, or at a regular meeting, meet and cause a jury of 
sixfreeholders to be summoned to determine and award 
sid damages. Five days’ notice of the time and place of 
such meeting shall be given to the owner or owners of such 
lands, if residents of the village, and if not such residents, 
then notice shall be sent ten days before such meeting, by 
nail, directed to the place of residence, if known, of each 
of such non-residents. The jury shall be sworn to faith- 
fully and impartially execute their duty ; shall examine the 
Premises, hear the proofs and allegations of the parties, and 
reduce the testimony to writing, if any is taken; and they 





shall determine and award to the owner or owners of such 
lands such damages as they will sustain by the proposed 
alteration or improvement, after making allowance for any 
benefit which the said owner or owners may derive there- 
from. The determination and award of the jury shall be 
signed by them and filed in the office of the village clerk, 
and a copy served on the persons entitled to such award. 
If no appeal is made within twenty days from the time of 
such service, the determination and award of such jury 
shall be final and conclusive on all persons interested. A 
copy of such award, certified by the clerk under the seal of 
the village, shall be evidence of the same in all courts and 
places and all actions and proceedings. 

$5. Section thirty-three of title eight of the said act is 
hereby amended so as to read as follows: 

Supervisors may change boundaries. —§ 33. The boards of 
supervisors of the several counties are hereby authorized 
and empowered to extend the boundaries of any incorpo- 
rated village within their respective counties, upon the 
petition of the president and board of trustees of such vil- 
lage, by a vote of a majority of all the supervisors elected, 
to be taken by yeas and nays; provided, that no act, ordi- 
nance or resolution for such purpose shall be valid and 
operative, unless it shall receive the affirmative vote of the 
supervisor of the town or towns from which the additional 
territory is to be taken, in which such village is situated, 
and of the supervisor or supervisors, if any, of such village. 
And the said boards of supervisors are also authorized and 
empowered to diminish the boundaries of any incorporated 
village within their respective counties, so as to exclude 
from such incorporation any portion of the territory em- 
braced therein, upon the petition of two-thirds of the 
electors resident within the portion of territory sought to 
be so excluded, who shall be liable to be assessed for the 
ordinary and extraordinary expenditures of such village, by 
a vote of a majority of all the supervisors elected, to be taken 
by yeas and nays; provided that no act, ordinance or reso- 
lution for such purpose shall be valid and operative, unless 
it shall receive the affirmative vote of the supervisor or 
supervisors, if any, of such village. 

$6. This act shall take effect immediately. 


CHAP. 907. 
AN Act relative to Savings Banks. 
PASSED May 10, 1871. 


The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

New York savings banks may keep their funds on deposit in 
other banks. — SECTION 1. It shall be lawful for the directors 
or trustees of any savings bank or institution for savings, 
located in the county of New York, to keep their available 
fund or any part thereof on deposit in any bank or banking 
association organized under any law or laws of this state, or 
of the United States, or in any trust company incorporated 
by the laws of this state, and receive interest thereon at such 
rate as may be agreed upon. The bank or trust company in 
which the deposits of the available fund shall be kept shall 
be designated by a vote of the majority of all the trustees, 
exclusive of any who are at the time directors of any bank 
of discount or trustee of any trust company in which the 
deposits of such savings bank are authorized by the pro- 
visions of this section to be kept; but the sum so kept on 
deposit in any one bank or trust company shall not exceed 
twenty per cent of the capital of such bank or trust com- 
pany, and shall not exceed twenty-five thousand dollars, or 
ten per cent of the whole amount of deposits with the said 
savings bank or institution for savings; but nothing in this 
section shall be construed to relieve any savings bank or 
institution for savings from investing their deposits or 
funds, over and above the reserve or available fund, as 
required by their several charters and the laws relating to 
savings banks. 

Quorum.—8 2. It shall be lawful for the trustees of any 
savings bank to designate by their by-laws the number 
necessary to constitute a quorum. In all cases where less 
than a majority is designated, it shall require, to constitute 
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a quorum, the presence of the president and the secretary 
or the recording officer, or of a vice-president and the sec- 
retary or the recording officer; but in no case shall a quo- 
rum be constituted less than seven, and the several char- 
ters of the savings banks or institutions for savings, located 
in the city and county of New York are hereby so amended 
as to conform to this section, except that this section shall 
not apply to those savings banks which are not allowed by 
law to have a quorum less than seven. 

Reducing number of directors. —8 3. It shall be lawful for 
the directors or trustees of any savings bank or institution 
for savings in this state, by a resolution to be incorporated 
in their by-laws, and a copy to be filed with the superin- 
tend nt of the banking department, to reduce the number 
of directors or trustees, as provided for in the charter of 
said bank, to a number not less than fifteen; and thereafter 
as vacancies occur the same shall not be filled until the 
number is reduced to fifteen, or to such greater number as 
the board in such resolution shall designate. 

¢ 4. All acts or parts of acts inconsistent with this act are 
hereby repealed. 

$5. This act shall take effect immediately. 


CHAP. 695. 

AN Act to amend an act entitled ‘“‘ An act to extend 
the powers of boards of supervisors, except in the 
counties of New York and Kings,” passed May elev- 
enth, eighteen hundred and sixty-nine. : 

PASSED April 25, 1871; three-fifths being present. 

The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

Section 1. Section five of “An act to extend the powers 
of boards of supervisors, except in the counties of New 
York and Kings,” passed May eleventh, eighteen hundred 
and sixty-nine, is hereby amended so as to read as follows: 

May legalize acts of town meetings and town officers: may cor- 
rect errors in assessment. —§ 5. The board of supervisors of any 
county, except New York and Kings, may, by a vote of two- 
thirds of all the members elected thereto, legalize the in- 
formal acts of any town meeting in raising money for any 
purpose for which such money is authorized to be raised by 
law, and by a like vote to legalize the irregular acts of any 
town officer, performed in good faith, and within the scope 
of his authority, provided such legalization shall be recom- 
mended by the county court of such county; and also, on 
like recommendation, to correct any manifest clerical or 
other error in any assessments or returns made by any town 
officer to such board of supervisors, or which shall properly 
come before such board for their action, confirmation or 
review ; and upon the order of such court, made on appli- 
cation of the person aggrieved, and notice thereof to such 
board, it shall refund to such person the amount collected 
from him of any tax illegally or improperly assessed or 
levied. An appeal may be taken from such order as from a 
judgment of said court in an action. In raising the amount 
so refunded, such board shall adjust and apportion the 
same upon the property of the several towns of the county 
as shall be just, taking into consideration the portion of 
state, county and town tax included therein, and the extent 
to which each town has been benefited thereby. 

§ 2. This act shall take effect immediately. 

(See Laws 1869, p. 2056.) 


CHAP. 697. 

Aw Act to amend an act entitled “‘ An act to author- 
ize the formation of gaslight companies,’’ passed 
February sixteen, eighteen hundred and forty-eight. 

PASSED April 25, 1871; three-fifths being present. 

The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: F 
SEcTION 1. Section two of the act entitled “An act to 

authorize the formation of gaslight companies,” passed 

February sixteen, eighteen hundred and forty-eight, is 

hereby amended so as to read as follows: 

Their power as a body corporate; power of trustecs.— 

§ 2. When the certificate shall have been filed as aforesaid, 





the persons who shall have signed and acknowledged thy 
same, and their successors, shall be a body politic and 
corporate in fact and in name, by the name stated in such 
certificate, and by that name have succession, and shall be 
capable of suing and being sued in any court of law or 
equity in this state; and they and their successors may 
have a common seal and may make and alter the same 
pleasure ; and they shall, by their corporate name, be capa. 
ble in law of purchasing, holding and conveying any real 
and personal estate whatever, which may be necessary ty 
enable the said company to carry on the operations name 
in such certificate, but shall not mortgage the same or giyy 
any lien thereon. The trustees of such company may ppp. 
chase mines, manufactories and other property necessary 
for their business, and issue stock to the amount of the 
value thereof in payment therefor; and the stock so issueg 
shall be declared and taken to be full stock, and not liable 
to any further calls; neither shall the holders thereof be 
liable for any further payments under the provisions of the 
tenth section of the said act: but in all statements ang 
reports of the company to be published, this stock shal 
not be stated or reported as being issued for cash paid inty 
the company, but shall be reported in this respect accor. 
ing to the fact. 
§3. This act shall take effect immediately. 
(See 3 Stat. at Large, 849.) 


CuHap. 708. 

Aw Act to amend the sixth section of title three, 
chapter eight, part second of the revised statutes, 
relating to guardians and wards. 

PasseEpD April 25, 1871; three-fifths being present. 

The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

SecTIon 1. The sixth section of title three, chapter eight, 
part second of the revised statutes is hereby amended # 
as to read as follows: 

$6. The surrogate, to whom application may be made 
under either of the preceding sections, shall have the same 
power to allow and appoint guardians as is possessed by the 
supreme court, and may appoint a guardian for a minor 
whose father is living, upon personal service of notice of 
the application for such appointment upon such father, at 
least ten days prior thereto; and in all cases the surrogate 
shall inquire into the circumstances of the minor and 
ascertain the amount of his personal property, and the value 
of the rents and profits of his real estate, and for that pur 
pose may compel any person to appear before him and tes 
tify in relation thereto. 

§ 2. This act shall take effect immediately. 

(See 2 R. 8. 151.) 


CuHap. 712. 
An Act in relation to the election of representatives 
in congress, senators and members of assembly. 
PASsED April 25, 1871; three-fifths being present. 
The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

SECTION 1. At each annual or special election at which4 
representative in congress, senator or member ot assembly 
is hereafter to be elected, the inspectors in the several 
election districts in this state shall provide and keep @ 
separate box in which all ballots for representatives in 
congress, to be indorsed “ congress,”’ shall be deposited; 
also a separate box in which all ballots for senator, tobe 
indorsed “senate,” shall be deposited ; and also a separate 
box in which all ballots for member of assembly, to b 
indorsed “assembly,” shall be deposited ; and the ballots 
deposited in said several boxes shall be estimated and cat 
vassed in the order above named, respectively, and imme 
diately following the estimate and canvass of the ballots 
indorsed “ state.” 

$2. All acts and parts of acts inconsistent with the pm 
visions of this act are hereby repealed. 

$3. This act shall take effect immediately. 
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RATIFICATION OF A FORGERY. 


On page 255 we printed the decision of the English 
court of exchequer, holding that a forgery was not the 
subject of ratification. In that case, a son-in-law had 
made and uttered a joint and several note, and had 
signed his own and the defendant’s (his father-in-law) 
name. During the currency of the note the payee 
showed it to defendant, who denied the signature to 
be his, but who, upon proceedings being threatened 
against the son-in-law, signed a memorandum declar- 
ing that he held himself responsible for the note. The 
court held that the defendant was not liable; first, on 
the ground that the memorandum was no ratification 
at all, but an agreement on the part of the defendant 
to adopt the signature in consideration that the plain- 
tiff would forbear to prosecute the forger, and that the 
agreement was against public policy and void, as 
founded upon an illegal consideration; and, secondly, 
upon the ground that the signature to the note was 
illegal and void, and, therefore, not the subject of rati- 
fication. The court admitted that, if the act done had 
been merely voidable, it might have been subsequently 
ratified under the maxim, Omnis ratihabitio retrotra- 
hitur, et mandato priori equiparatur; but denied that 
this maxim applied to an act originally and in its 
inception void. The court further said, that, if the 
son-in-law had pretended to have had the authority of 
the defendant to put his name to the note, and that he 
had signed the note accordingly, and had thus induced 
the plaintiff to take it, the act could have been ratified 
by the defendant, but “‘that no authority is to be 
found that an act which is itself a criminal offense is 
capable of ratification.” 

The supreme court of this state has furnished an 
authority to that effect, in the case of Howard v. Dun- 
can. In that case the plaintiff sued, as indorsee of a 
note running in the name of the defendants, as joint 
makers, and given by Spencer Duncan, the defendant, 
to one Starring, on the purchase of a horse, as the con- 
sideration therefor, and payable to Starring’s order. 
The defendant Smith Duncan defended, and averred 
that his name had been forged to the note. Evidence 
was given upon the trial tending to show that, after 
delivery of the note to Starring, the defendant Smith 
Duncan had ratified the signature by an unwritten 
promise, without new consideration, and promised to 
be bound thereby. The court charged the jury that, 
unless they should find that the defendant Smith 
Duncan had admitted that the note was made by his 
authority, or was signed by him in person, they must 
find for the plaintiff, as any promise which he might 
have made, after delivery of the note to Starring, to 
make himself liable on the note, would not render him 
80 liable. 

The jury found a verdict for the defendant, and an 
appeal was taken to the general term. The court re- 
versed the judgment, and declared that it could not 
“perceive any reason why a person, whose name has 
been forged, may not adopt and affirm the signature 
ashis own act, and thereby subject himself to what- 
ever civil liability may follow from it.”” The cases of 
Bank of Commerce v. Union Bank, 3 N. Y. 230, and 
Thorne v. Bell, Lalor’s Sup. 430, were cited as authori- 








ties in support of the validity of such a ratification. 
There is nothing in the first of these cases bearing on 
the question, and its citation was probably made by 
mistake. That case holds simply that where a draft 
had been altered in the body of it, and so paid by the 
drawee, the latter could, in the absence of negligence 
on his part, recover back the money paid from an in- 
nocent party. In the case of Thorne v. Bell, the 
defendant, who had indorsed a large number of notes 
for one 8., wrote to the plaintiff—supposing that he 
held two notes made by T., and indorsed by himself — 
stating that any arrangement he might make with the 
drawer, for further time for payment, should not be 
considered as exonerating himself in any way as in- 
dorser, and waiving notice of protest. On the faith of 
this letter, the time of payment was extended. The 
indorsements proved to be forgeries, and the court held 
that the defendant was not estopped by the letter 
from setting up as a defense that the indorsements 
were forgeries, and that the letter was evidence to be 
submitted to the jury, as to whether the defendant 
may not have ratified the indorsements. Whether a 
forgery was capable of ratification was not discussed 
in the opinion, but seems to have been regarded as 
conceded. 

In the case of Howard v. Duncan, it does not appear 
whether the indorsee, the plaintiff, knew, at the time 
of receiving the note, of the alleged ratification of the 
defendant. If he did, and took it on the strength of 
that ratification, of course the defendant would have 
been estopped from setting up the forgery as a defense. 

It is an undoubted rule of law, that an act done for 
another by a person not assuming to act for himself, 
but for such other person, though without any preced- 
ent authority whatever, becomes the act of the prin- 
cipal, if subsequently ratified by him, but this rule is 
certainly not applicable to a forgery, as its essential 
element is, that the act sought to be ratified must be 
done by a person ‘not assuming to act for himself but 
for such other person.”’ 

The American authorities, on the question of the 
ratification of fraudulent contracts, were presented in 
the decision of the supreme court of Pennsylvania, 
in a case recently decided, as follows: 

“Tt was decided in Duncan v. M’Cullough, 48. & R. 
487, that when a contract is in itself fraudulent, it is 
void, and cannot be confirmed by any subsequent 
declarations or acts by which its fairness is acknowl- 
edged. ‘Where there has been actual and positive 
fraud, or the adverse party has acted mala fide, there 
can be no such thing as a confirmation; what was once 
a fraud will always be so. The reason of the distinc- 
tion is, that a contract infected with that kind of fraud 
which must be proved and not presumed from the cir- 
cumstances of the parties, is not merely voidable but 
void; and confirmation without a new consideration 
would be nudum pactum.’ (Per Gibson, J.) This decis- 
ion has been recognized and affirmed in Chamberlain 
v. M’Clurg, 8 W.& 8.31; Gopp’s Appeal, 3 Harris, 428; 
Miller’s Appeal, 6 Cas. 478. Yet there are some cases 
not easily reconciled with this broad doctrine, as in 
Juniata Bank v. Brown, 5 S. & R. 234, where Chief 
Justice Thompson said: ‘To make a confirmation of a 
contract in which a man has been defrauded, very 
strong facts must be shown; and, particularly, it must 
appear that those acts were done with full knowledge 
of the truth.’ In Stoner v. Shore, 4 Har. 200, which 
was the case of fraud in the sale of a horse by 
auction by the employment of a puffer, Chief Justice 
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Gibson said : ‘Had the horse lived in this case, it would 
have been necessary to return or tender him to the 
vendor as soon as the fraud was discovered ;’ implying 
that if he was kept un hand and used by the vendee — 
much more if he had tried to sell him at a greater 
price than he had given for him, and only on finding 
that he could not, offered to return him— the defense 
of fraud would not avail him. Judge Baldwin, who 
may be regarded as belonging to our own judiciary, in 
Blydenburgh v. Welsh, Baldw. 338, held, that if, after a 
party has acquired a knowledge of facts tending to 
affect a contract with fraud, he offers to perform it, on 
a condition which he has no right to exact, he thereby 
waives the fraud and cannot set it up in an action on 
the contract. ‘This,’ said he, ‘is a waiver of the 
objection to the contract on the ground of fraud, if he 
was informed of all matters which bore upon that 
question; if he remained ignorant of them it is no 
waiver.’ The authorities cited by Mr. Justice Gibson 
in Duncan v. M’Cullough, of Ardglass v. Munbaugh, 1 
Vern. 237, and Wiseman v. Beake, 2 Vern. 121, are 
those of young heirs dealing with their expectancies, 
‘catching bargains,’ where the contract has been held 
void on the ground of public policy, and, as is remarked 
by Mr. Justice Story (1 Eq. Jur. § 337), ‘the aim of the 
rule is chiefly directed to prevent deceit and imposi- 
tion upon parents and other creditors.’ Of these cases, 
Lord Hardwick remarks, the same fraud attended the 
confirmation as the original bargain. Baugh v. Price, 
1 Wils. 320, was a case of the same kind, and it is there 
expressly put on the ground that the contract was 
void as against public policy. Brooks v. Galley, 2 Atk. 
34, which he also cites, can hardly be said to support 
him; for it was a claim for wines and liquors furnished 
to a school-boy, and a note given by him for the amount, 
a few days after he came of age. Of course, where a 
contract is void, on the ground of public policy, or 
against a statute, as the usury law, there is every rea- 
son to hold the confirmation affected with the original 
taint. Shelton v. Marshall, 16 Texas, 344. Certain it 
is, that the doctrine that a contract, void on account 
of fraud practiced on a party, is incapable of confirma- 
tion, is not the generally received doctrine of the ele- 
mentary writers. 1 Story’s Eq. Jur. 345; Addison on 
Contracts, 273; 1 Sugden on Vendors, 276; 2 Parsons 
on Contracts, 780. But, however this may be, we must 
now consider Duncan v. M’Cullough as overruled by 
Pearsoll v. Chapin, 8 Wright, 9, in which it was ex- 
pressly decided that a contract tainted with fraud may 
be confirmed or ratified without a new contract, 
founded on a new consideration. It is there said, that 
he who knowingly accepts and retains any benefit 
under such a contract, or who uses the property ac- 
quired as his own, after the discovery of the fraud, or 
who does any positive act forgiving the fraud, or un- 
duly delays claiming back his property, or giving up 
what he received, affirms the validity of the contract; 
and decisions in the courts of our sister states are cited 
in support of these instances. To which may be added 
James v. Emery, 40 N. H. 348; Masson v. Bovet, 1 
Denio, 69; The Matteawan Co. v. Bentley, 13 Barb. 
341; Wheaton v. Baker, 14 id. 594. ‘Ratification,’ 
says Chief Justice Lowrie, ‘is, in general, the adop- 
tion of a previously formed contract, notwithstand- 
ing a view that rendered it relatively void; and by 
the very nature of the act of ratification, confirma- 
tion or affirmance (all these terms are in use to express 
the same thing), the party confirming becomes a party 
to the contract; he that was not bound becomes bound 





by it, and entitled to all the proper benefits of it; he 
accepts the consideration of the contract as a sufficient 
consideration for adopting it, and, usually, this is quite 
enough to support the ratification. A mere ratificg. 
tion cannot, of course, correct any defect in the terms 
of the contract. If it is, in its very terms, invalid, for 
want of consideration, or for any other defect, a mere 
ratification can add nothing to its binding force, 
These principles are only a recurrence to those ad- 
vanced by Lord Chancellor Hardwick, in Chesterfield 
v Janssen, 2 Ves. 125; 1 Atk. 354, the result of which 
was, that if the original contract be illegal, or usurious, 
no subsequent agreement or confirmation of the party 
can give it validity. But, if it be merely against con. 
science, then, if the party, being fully informed of al] 
the circumstances of it, and of the objections to it, in 
his own words, ‘ with his eyes open,’ voluntarily con- 
firms, he thereby bars himself of that relief, which he 
might otherwise have had in equity. 1 Fonblanque’s 
Eq., B. 1, ch. 2, § 13, n.” 
———_+e__—_- 


PROPERTY IN ICE IN FLOWING STREAMS. 

The recent decision of the supreme court of Indiana 
in the case of the State v. Pattmeyer, 31 Ind. 287, decides 
a novel and interesting question as to the rights of 
riparian proprietors, viz., whether the ice formed ina 
running stream is the property of the owner of the bed 
of the stream. 

The defendant, Pattmeyer, was indicted under a 
statute making it an offense for one to remove from 
the lands of another any tree, stone, timber, or other 
valuable article, and was charged with having removed 
one hundred cubic feet of ice, of the value of ten dol- 
lars, by cutting from a pool formed by a dam ina 
stream not navigable, and from the portion of the pool 
over the land of one Baldwin. The court, at the trial, 
instructed the jury that if the ice was formed ina 
flowing stream running in its natural channel over the 
lands of Baldwin, it was no part of the land, and not 
included in the term “other valuable articles,” and 
that the fact that it was cut in the back water ofa 
mill-dam made no difference if it was a flowing stream. 

On the appeal the court remarked that neither the 
researches of counsel nor the attention of the court 
had been able to discover any direct authority to aid 
in the discussion of the question, and that they must 
look alone to the analogies and the application of 
elementary principles. The court proceeded to an 
examination of the authorities, as follows: 

Blackstone says, “‘ The word ‘land’ includes not only 
the face of the earth but every thing under it or over 
it.” 2 Blk. Com. 18; Bouvier’s Law Dict.; 1 Green- 
leaf Cruise, 46. 

So it was held in Gray’s Case, Owen’s Reports, 2), 
that fish in a pond passed not to the executor but to 
the heir. The court gave judgment that he who had 
the water should have the fish, and they are held # 
part of the realty. 2 Bouvier’s Law Dictionary, title 
* Pond.” 

Washburn says, “It may be added in general terms 
that every easement or servitude in lands, being a 
interest therein, can be acquired by grant, or what is 
deemed to be evidence of an original grant. And in 
this are embraced rights in one man to take away the 
soil, or profits of the soil, of another, called profits é 
prendre, if such rights be of a freehold or inheritable 
character. In the matter of water, the owner of the 
bed of a stream may grant a certain quantity of wate 
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to be taken out of it, or a certain amount of water- 
power, to be measured and ascertained. And a man 
may grant trees growing on his Jand, corn on the 
ground, or fruit upon trees, without deed. So of the 
timber, stone, or other materials of a house, then 
standing upon his estate, and the donee in such case 
may take it away after the donor’s death. The law re- 
gards these things as so much of the character of chat- 
tels as not to require the formality of a deed to pass 
property in them.”” Washburn on Real Property, vol. 
8, page 301; Brace v. Yale, 10 Allen, 441. 

Hilliard states, ‘“‘ that a water-course is regarded in 
law as a part of the land over which it flows. Upon 
this principle it will pass with the latter by a deed or 
patent, unless expressly reserved. So the right toa 
water-course is a freehold interest, of which the owner 
cannot be deprived but by ‘lawful preferment of his 
peers, or due process of law.”’ 2 Hilliard’s Real Prop- 
erty, 203. 

But while it must be admitted that water in a pool 
upon a man’s own estate is his property, and part of 
his real estate, it is denied that he has any property in 
the waters of a stream which passes over his soil, but 
simply a wsufruct while it passes along. 5 Kent, 439- 
45. This use, it is admitted, however, authorizes the 
actual taking of a reasonable quantity of the water for 
domestic, agricultural and manufacturing purposes. 

In Elliott v. Fitchburg Railroad Company, 10 Cush- 
ing, 191, Shaw, C.J., says: ‘‘The right to flowing 
water is now well settled to be a right incident to 
property in the land. It is a right publici juris, of 
such character that, while it is common and equal to 
all through whose land it runs, and no one can obstruct 
or divert it; yet, as one of the beneficial gifts of Prov- 
idence, each proprietor has a right to a just and reason- 
able use of it as it passes through his land, and so long 
as it is not wholly obstructed or diverted, or no larger 
appropriation of the water running through it is made 
than a just and reasonable use, it cannot be said to be 
wrongful or injurious to a proprietor lower down. 
What is such a just and reasonable use, may be oftena 
difficult question, depending upon various consider- 
ations. * * * It is, therefore, to a considerable 
extent, a question of degree. Still, the rule is the 
same, that each proprietor has a right to the reasonable 
use of it for his own benefit for domestic use, and for 
manufacturing or agricultural purposes.’’ 13 Gray, 
42; 30 N. Y. 519; 17 Johnson, 306; 14 Wisconsin, 273; 
4 Mason, 400; 3 Scam. 496. 

The general rule, as a rule of the common law of 
England, was long since laid down as unquestioned by 
Lord Holt, who says, in the case of Rex v. Wharton 
(Holt, 499), that ariver of common right belongs to 
the proprietors of the land between which it runs, to 
each that part nearest hisland. This has been fre- 
quently, if not uniformly, adopted as the established 
tule. Bacon’s Abr. title ‘“‘ Prerogative’’ ; Sir John Davis’ 
Reports, 155; Hopkins, etc., v. Dickinson, 9 Cushing, 
‘44. The use of the waters of private streams belongs 
to the owners of the lands over which they flow. 4 
Ohio, 253. ‘They are as much individual property as 
the stones scattered over the soil.”* 10 Ohio, 288. This 
property, however, in the water, should be limited to 
&reasonable use or compensation, as against the rights 
of other riparian proprietors. But the entire ground 
upon which any property in the water, as water flowing 
ina stream, is denied, in distinction from the admitted 
Property in its impetus, is in that, as Blackstone states, 
‘It isa movable, wandering thing, and must of neces- 


sity continue common by the law of nature.”’ 2 Black. 
18. In Surry v. Pigott, Popham, 167, it is quaintly said 
that ‘‘an ejectione firma will not lie for water, because 
it is not firma, but currit.’”” But when this movable, 
wandering thing has congealed and become attached to 
the soil, does it not, like any other accession, become part 
of the realty? Wherein does it differ from alluvion or 
accretion? which is but the imperceptible deposit or 
addition of earth, land, gravel, and other matter made 
by rivers, floods, or other causes, upon land. Angell 
on Water Courses, § 53. 

Alluvion is the adhering of property to something 
else, by which the owner of one thing becomes pos- 
sessed of the right in another. Webster’s Dict., where 
is cited this sentence from Richard Cobden: ‘The 
golden alluvions are thus (in California and Austral- 
asia) spread over a far wider space. They are found 
not only on the banks of rivers and in their beds, but 
are scattered over the surface of vast plains.’”’ This 
addition is alluvion, whether arising from natural or 
artificial causes. 2 Hilliard Real Prop. 195, note (a); 
Bouvier’s Law Dict. It has been held that the sea- 
weed thus thrown up by the sea may be considered as 
one of these marine increases, arising by slow degrees, 
and, according to the rule of the common law, it be- 
longs to the owner of the soil. Emmons v. Turnbull, 
2 Johns. 313. In Blewett v. Tregoning, 30 English 
Cases, 151; 3 Ad. & Ellis, 554, which was an action for 
taking away sand from the plaintiff's close, it was 
pleaded that the close was contiguous to the sea-shore ; 
that the sand had been, from time to time, drifted and 
btéen carried by the wind from the sea-shore upon the 
close, and been there deposited, Patterson, J., said: 
“Tam, however, of opinion, that, when any thing in 
the nature of soil is blown or lodged upon a man’s 
close, it is part of the close, and he has a right to it 
against all the world.’”’ If water in a pool upon one's 
land be part of the realty, because fixed and station- 
ary, why is it not when congealed over the bed of the 
stream, to the thread of which the title extends? 
True, nature will, in time, if it be not removed again, 
change the ice to a fluid, and it will pass away from 
possession, but not more certainly than the changing 
winds and the rising tide will sweep away the shifting 
sands. 

But the supreme court of Massachusetts has dis- 
cussed this subject in a case where it was held that the 
owner of a mill-pond on a water course cannot main- 
tain a bill in equity to restrain a riparian proprietor 
above from cutting ice on the same stream until the 
rights of the parties have been determined. Shaw, 
Ch. J., says: ‘‘In a case between the owners of a mill 
with the privilege of a mill-stream, and the riparian 
owner of land on a large pond supplying such mill- 
stream, the nearest analogy, perhaps, and that is 
apparently a strong one, is that of riparian proprietors 
on arunning stream,’’ which is the exact case now in 
judgment. He proceeds: ‘‘ As between these, we think 
it is now well settled that the upper proprietor has a 
right to make any use of the stream which is beneficial 
to his estate and himself, and which is reasonable, and 
does not wholly take away the right of the lower pro- 
prietor, or does not practically and in a substantial 
degree diminish and impair the equal and common 
right of the lower proprietor.”’ The court then ques- 
tions the mill-owner’s right to claim any participation 
in this right to cut ice enjoyed by the riparian proprie- 
tors. ‘But,’ the chief justice continues, “there are 





other considerations. It is quite doubtful, considering 
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the complainants’ claim as a claim for actual and sub- 
stantial damages done to their mills, whether the cut- 
ting and carrying away the ice would diminish the 
volume of the water which would come to the com- 
plainauts’ mills, and of which they could avail them- 
selves for driving their mills. Ice must be cut in 
winter. It usually melts in the latter part of winter 
or early part of spring, together with the ice and snow 
of the surrounding country, and these, together with 
the rains which cause and promote them, constitute 
what is usually called the spring floods, which com- 
monly cause a great surplus of water in similar mill- 
streams, not only not available for any useful purposes 
to mills, but often injurious. And it may well be 
doubted, after any quantity of ice cut from such a pond, 
whether, after the spring floods have subsided, and the 
useless surplus of the water passed away, and long 
before the approach of any dry season, the water in the 
pond would not be as full and copious for all mill pur- 
poses as if no ice had been cut.” 

Here the right of the riparian proprietor to cut the 
ice formed over his land is conceded, provided it does 
not deprive some one entitled to the use of the water 
in a substantial degree of his right to such use. In the 
case before us no such limitation is involved. If Bald- 
win has not the right himself to cut the ice, which 
right it seems to us he possesses, still he has the right 
to prevent its severance from his land. And this right 
in him of removal can only be contested by proof that 
such act would work a substantial injury to some right 
possessed by the riparian proprietor opposite, or to 
some proprietor below on the same stream. And in 
neither case could it deprive him of his property in the 
ice, but simply control him in its disposition. Indeed, 
this right in the owner of the fee to remove ice from 
the stream, subject to a proper enjoyment of the water 
by others entitled to its use, was decided to exist, in 
Edgerton v. Hough, 26 Ind. 35. 

In Mill River Manufacturing Co. v. Smith, 34 Conn., 
462, where the company owned an artificial pond, it 
was held that it also owned the ice, formed upon the 
pond, and that it was entitled to have the ice remain 
where it was, and an action of trespass, quare clausum 
fregit, was maintained against the riparian proprietor, 
who owned the bed of the originial stream, but did 
not in that case own the artificial mill-pond, from 
removing the ice. Clearly, such an action could be 
maintained by Baldwin, who owned not only the bed 
of the stream, but the ice itself, and it follows, as of 
course, that the instructions given by the court were 
erroneous. 

Judgment reversed, and cause remanded for a new 


—— po — — 
THE PUBLICATION OF THE COURT OF 
APPEALS REPORTS. 


There is a clause in the appropriation bill passed at 
the last session of the legislature which affords a most 
striking illustration of the extraordinary and outrage- 


ous manner in which legislation is effected in this state 1 


for the benefit of private individuals. This clause 
reads as follows: ‘‘The contract for printing and pub- 
lishing the reports of the court of appeals shall be 
extended for five years, provided the secretary of state 
shall deem it for the interest of the state.’”” Why was 
this choice bit of legislation hidden away in the appro- 
priation bill, concealed from observation by the scores 
of items of appropriation surrounding it, and to which 
it has not the least relation? The answer is not 





difficult. Simply that it might be smuggled through 
“unwept, unhonered and unsung.”’ The party whose 
interest it was to have it passed knew that it would 
never have the ghost of a chance if left to stand on ity 
own merits, and so had it swaddled in the generous 
folds of the appropriation bill. Let us see what claim 
Mr. Banks, the present publisher, has to an extension 
by special act of his contract. Section 2, of chapter224, 
of the laws of 1848, provides that the reporter of the 
court of appeals, the secretary of state, and comp- 
troller, should contract with the “‘ person or persons 
who, in addition to furnishing the said secretary of 
State sixty-four copies of each volume, shall agree to 
publish and sell the said reports on terms the most 
advantageous to the public.’’ In pursuance of this act, 
the contracting board above named in the early part 
of 1869, requested the various printing and publishing 
houses in this city to send in sealed proposals for 
printing and publishing the court of appeals’ reports, 
A number of proposals were sent in, and although at 
least one responsible firm had proposed to do the work 
at figures less than those named by Mr. Banks, the 
board, for reasons known only to themselves, awarded 
the contract to that gentleman, to continue for the 
term of three years. One clause in the contract made 
by Mr. Banks reads as follows: ‘‘ The party of the 
second part shall, at all times after the publication 
thereof, respectively, keep the said volumes for sale at 
the following prices: For a volume of five hundred 
and fifty pages, sixty cents; for a volume of six hun- 
dred and fifty pages, eighty cents.” 

For a violation of this contract Mr. Banks was to 
forfeit all rights under it, and “five thousand dollars, 
to be recovered by the parties of the first part, or their 
successors in office, for the use of the people of the 
state of New York.’’ So skillfully was this contract 
drawn by the “parties of the first part,’’ that it 
is quite generally conceded, even by themselves, we 
believe, that an action could not be maintained for 
the five thousand dollars in case of a violation by Mr. 
Banks. 

Such, then, was the contract entered into by A. 
Bleecker Banks. How well he has kept it, most of us 
know. Instead of keeping the reports for sale at sixty 
or eighty cents per volume, as he had solemnly covenan- 
ted to do, he has uniformly and openly charged two dol- 
larsand ahalfavolume. The sole object of the contract 
system for the publication of the court of appeals 
reports is, that the public may be able to procure 
them at the best possible rates. With Mr. Banks as 
“party of the second part,’ this object is entirely 
defeated, and the whole scheme becomes a sort of 
eleemosynary arrangement for the benefit of said second 
party. 

Possibly it may be thought that the contract prices 
are so ruinously low that no one could expect a com- 
pliance with them. A sufficient answer to this is, that 
Mr. Banks, with as full a knowledge on the subject as 
any man could have, deliberately entered into the con- 
tract, and should, therefore, as a man of honor, keep it. 
But there is another answer. A very large number of 
the court of appeal’s reports are sold outside of the state, 
and for all those it has heretofore and still is the prac- 
tice to charge full price —that is, four or five dollars4 
volume. The profits on such outside sales are abund- 
antly sufficient to insure the publisher against loss, even 
at the low rates of the contract. There is another 
matter in which Mr. Banks has shown his claim to the 
favor which the legislature has sought to confer upov 
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The third section of chapter 224, laws of 1848, as 
amended in 1850, chapter 245, provides that “it shall 
not be lawful for the reporter, or any other person 
within this state, to secure or obtain any copyright for 
gaid reports of the judicial decisions of the court of 

.’ The copyright of any notes or references 
made by the state reporter to any of said reports shall 
be vested in the secretary of state for the benefit of the 
people of this state. Laws 1850, chapter 245. And yet 
Mr. Banks, in direct violation of this statute, procured 
the copyright to 3 Hand. in the name and for the bene- 
fit of his firm, and to the exclusion of the people. 

This brief review of Mr. Banks’ connection with 
the publication of the court of appeals reports may 
serve to indicate the justness of his claim to a legisla- 
tive extension of his contract. Having grossly vio- 
lated that contract in every essential particular, he 
now asks and secures its extension. Were his claim 
ever so just, the manner in which the necessary legis- 
lation has been smuggled through would be a sufficient 
condemnation. The whole thing is a fraud on its face, 
and the secretary of state ought not to make himself 
a party to it by giving his sanction to the extension. 


—— +e —-— 


CURRENT TOPICS. 


“The supreme court of Pennsylvania, in the case of 
Schuylkilt County v. Copley, has re-affirmed the doctrine 
of Thoroughgood’s Case, 2 Rep. 9 b., that, if an illiter- 
ate man have a deed falsely stated or read over to 
him and he afterward execute and deliver it, it is not 
his deed, nor is he liable thereon. In the Pennsylvania 
case, the defendant, an illiterate person, executed a 
bond as surety for a collector of taxes, upon the false 
representation that it was a petition, and the court held 
that this fact was a defense to an action on the deed,even 
as against an obligee who had no notice of the fraud. 
The ratio decidendi was the same as that applied in 
the two cases published by us on page 3 of this volume, 
and holding that a bill or promissory note obtained 
by similar fraud was not valid even in the hands of a 
bona fide holder for value. Of course these cases are 
clearly distinguishable from a case where a party has 
been induced, by a misstatement of facts, to sign an 
instrument the contents of which he knows. In such 
case it is his deed and he may be liable to an innocent 
holder; but in the case in question the instrument 
signed is not his deed, and no liability attaches. 


“We have to condole with an American contemporary 
who for four weeks has been burnt out of existence. We 
believe our readers have derived some edification and 
amusement from extracts reprinted by us from the ALBANY 
Law JOURNAL. Owing to a great fire on the premises of its 
printers, four numbers have been lost to the world. During 
its suppression it appears to have been in very select 
society, for the first spark of humor which enlightens its 
Tesurrection is contained in an expression of amazement at 
our reference to the fact that Vice-Chancellor WICKENS 
was the ATTORNEY-GENERAL’S ‘ Devil in Equity.’ Says 
our re-animated contemporary, ‘Let us hope that the new 
Vick-CHANCELLOR will not find his tail in the way of his 
protracted sittings.’ We have admired some of the wit of 
the ALBANY LAW JOURNAL before its temporary extinction, 
but if the above quotation is a specimen of the humor of 
its new existence, would it not be expedient to consider the 
advantage to be derived from encouraging fires on the 
premises of the printer?” 

We cut the above from the London Law Times. Let 
hot our neighbor take our pleasantry amiss. Let him 
cultivate a more amiable habit of mind. Otherwise we 





fear, from the savageness of the foregoing, that he may 
be led to the commission of some reckless act that will 
consign him to “premises’’ where the fire needs no 
“encouragement.”’ 


The necessity of eating thirty-six dinners seems to 
have proved a no more serious obstacle to admission to 
the English bar than was the sham examination here- 
tofore required in this state, and the result is, according 
to a contemporary, that there are several times as 
many barristers as causes. An application was recently 
made to Mr. Justice Byles, under the debtors’ act, the 
debtor being a barrister, and his lordship ordered pay- 
ment to be made by monthly installments of £2. It 
was stated, on behalf of the debtor, that he could 
not pay that amount, as he had on the average only 
one brief ina twelvemonth. The learned judge, in the 
course of his remarks, stated that not one in twenty 
covered his outlay on entering the profession. Our 
contemporary proceeds to give the following descrip- 
tion of legal matters in that country: 

“Sound lawyers of acknowledged capacity and 
experience are unemployed, and this fact it is to which 
we would principally call the attention of undergradu- 
ates and men already in professions which they desire 
to leave. A livelihood is not to be got out of sessions, 
where there are on the average two counsel to one 
prisoner, nor out of circuits, save to the favored few, 
where there are frequently three times as many (on 
the home circuit we should say ten times as many) 
counsel as there are causes. London business is in the 
hands of a score of prominent men, but the cause lists 
are slowly dwindling to insignificant proportions. 
This is no exaggerated description of the present con- 
dition of the common-law bar, while in chancery, 
although business there is comparatively plentiful, 
progress is even more difficult without strong con- 
nection.”’ 

GENERAL TERM ABSTRACT. 
NEW YORK COMMON PLEAS, 
OPINIONS DELIVERED APRIL AND May, 1871. 


ATTACHMENT. 

Partnership property.— Attachment under section 227 of 
the code, on the ground that Blath, one of the partners in a 
mercantile firm, had absconded or kept himself concealed 
with the books, vouchers and credits of the firm, with 
the purpose and intent of hindering and defrauding the 
creditors of the firm. The attachment was granted after 
the defendant Calm had appeared in the action. 

The questions presented are, 1. Whether an attachment 
under section 227 of the code can be issued against the 
property of the copartnership when only one of the firm 
has absconded. And, 2. Whether such attachment can be 
issued in any event after one of the defendants has appeared 
in the action, except on notice according to section 414 of 
the code. Held, 1. That the attachment was properly issued 
against all the copartnership property. 2. That no provision 
of the code exists for an attachment upon notice as a pro- 
visional remedy. It may be issued at any time after the 
summons is issued, is always granted ex parte, and by the 
judge and not the court. The provisions of section 414 are 
not applicable, for the attachment under section 227 is not 
“an ordinary proceeding in the action,” but an extraordi- 
nary and collateral proceeding. 

The order appealed from affirmed. Schundt vy. Calm & 
Blath. Opinion by J. F. Daly, J. 

BAILMENT. See Sales. 
BILLS OF LADING. 

Appeal from judgment in favor of plaintiffs. — Comstock & 

Co., who were residents of Indianapolis, telegraphed to Col- 
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ton & Sprague, commission merchants in Chicago, to pur- 
chase in Chicago, on account of Comstock & Co., certain 
tierces of lard, in controversy in this action, and to ship it 
to New York, consigned to Colgate & Co., the defendants, 
and to draw on Comstock & Co., at Indianapolis, at sight, 
with the bill of lading attached to the draft. Colton & 
Sprague did as requested, and on the 17th of August, 1867, 
shipped by the railroad 200 tierces consigned to the defend- 
ai.ts, and took from the railroad company the original bill 
of lading, and the duplicate, which acknowledged that the 
200 tierces had been received from Colton & Sprague, to be 
transported, as consigned, to the defendants ; and on the 19th 
of August, Colton & Sprague drew a draft for the amount 
of purchase and their commissions upon Comstock & Co., 
at sight, and attached to it the bill of lading for the 200 
tierces, retaining the duplicate, which draft,with the original 
bill of lading, they sent through a bank at Chicago to the 
Indiana Banking Company, at Indianapolis, for collection, 
with instructions that if it was not paid to return the draft 
and bill of lading to them. The draft was received by the 
banking company on the 21st of August, and was on that day 
presented to Comstock & Co., and accepted by them but not 
paid, as that firm claimed three days’ grace. In the mean time 
Colton & Sprague, fearing that they were about to lose the 
advances they had made on the lard, went to the railroad 
company on the day prior to the last day of grace and 
stopped the lard in transit, requesting the railroad company 
to stop and hold it until the draft was paid. The draft and 
bill of lading remained in possession of the banking com- 
pany till the last day of grace, when one of the firm of Com- 
stock & Co. was allowed by the banking company to take 
the bill of lading to obtain from the plaintiffs, the Indiana 
National Bank, by means of it, the money wherewith to pay 
the draft, which he did, and returned with a certified check 
on that bank for $5,985, and paid the draft, which was for 
$7,700.47, the banking company giving him credit for the 
amount of the certified check on the plaintiff’s bank, the 
residue being made up of money which Comstock & Co. 
had on deposit in the banking company. Colton & Sprague, 
having advice the next day that the draft was paid, directed 
the railroad company to forward the 200 tierces, which 
were received by the defendant on the 28th of August, 
1867, and they were sold by them upon the day they were 
received. 

It appears that the plaintiff, the Indiana National Bank, 
let Comstock & Co. have the $5,985 upon a draft drawn by 
H. W. Comstock on the defendant for $6,000, indorsed by 
Comstock & Co., secured by an indorsement of the bill of 
lading and the delivery of it to the plaintiff as security. 
The draft, dated the 24th of August, 1867, with the bill of 
lading attached, was presented to the defendant for pay- 
ment on the 29th of August, 1867, which was refused, and 
on the following day they were requested to pay the draft 
or deliver the goods, and replied that they had sold them 
and could not, therefore, deliver them. Held, that the 
direction given by Comstock & Co., that the bill of lading 
was to be attached to the draft to be drawn upon them at 
sight, shows that it was alike their understanding, as well 
as that of Colton & Sprague, that the title to the shipment 
was not to pass unless the draft was paid. No title to the 
lard was or could have been obtained by Comstock & Co. 
until the draft of Colton & Sprague was paid. Up to that 
time neither they nor their consignees, the defendants, 
could acquire any property in the lard, and whatever inter- 
est Comstock & Co. could acquire was by them immediately 
transferred to the bank to enable them to do the very act, 
the payment of the draft, by which alone they could obtain 
any right tothe lard. When the goods are shipped or afloat, 
the bill of lading represents them, and the indorsement 
and the delivery of it has exactly the same effect as the 
delivery of the goods themselves, where the intention is to 
transfer thereby the title to the goods or to pledge them by 
way of security for advances or otherwise. Such was the 
case here. Comstock & Co. procured an advance from the 
plaintiffs upon the security of the bill of lading to enable 
them to pay for the lard, and but for which payment it 
wo 1tld never have been forwarded at all. The indorsement 





and delivery of the bill of lading operated as a valid pledge 
of the lard to the bank, and entitled the bank to demand it 
of the consignees, the defendants, and, the defendants 
having sold it immediately upon the day of its arrival, the 
plaintiff could maintain an action for the proceeds of the 
sale as money received to its use. The defendants had no 
property in it except such as they might acquire as con. 
signees, subject to the right, title and interest which the 
bank had acquired by the advance made and the delivery 
of the bill of lading to it, before the property came into the 
possession of the defendants. Having sold the lard they 
must account to the plaintiffs for the proceeds, and as the 
value of the lard was much more than the amount of the 
draft, the plaintiff was entitled to recover the amount of 
the draft and damages upon the protest. Meyerstein y, 
Barber, Eng. Law Rep. 2 C. P. 45; Bank of Rochester v. Jones, 
4 Comst. 497, cases cited and reviewed. Judgment affirmed. 
Indiana National Bank v. Colgate et al. Opinion by Daly, C.J. 
CONSIDERATION. See Notes. 

CONSIGNOR AND CONSIGNEE. See Bills of Lading. 
CASES CRITICISED (Peterson v. Walsh, 1 Daly). See Pilots. 
CONTRACTS. 

1. When title passes in executory contract. —The plaintiffs, 
merchants in Boston, upon the order of one Curtis, a mer- 
chant in New York, sold to him ten tierces of salmon, the 
property in dispute, and shipped them to him—taking a 
receipt from the common carriers therefor, expressing that 
the goods were to be delivered to Curtis or his order, at the 
depot of the company in New York, on payment of freight. 
The sale was a “ cash sale ”’ in the regular course of business 
between the parties, and on the promise of the purchaser to 
pay on arrival. After the goods arrived in the city of New 
York, and while they were still on the wharf of the common 
carriers, they were attached and taken possezsion of by the 
defendant, under an attachment issued to him out of the 
New York supreme court, at the suit of a creditor of Curtis, 
for an amount exceeding the value of these goods, and on 
taking such possession he paid the freight from Boston. 
Curtis had failed in business in the time which intervened 
between his order and the arrival of the goods, and never 
attempted to exercise any control over them. Plaintiffs 
subsequently gave notice to defendant that the goods were 
their property, but he refused to deliver them up. Plain- 
tiffs then brought suit against the defendant and obtained 
judgment for the value of the goods. Held, that the pay- 
ment for the goods was to be made on their arrival in New 
York, and, while they remained in the custody of the com- 
mon carrier and in course of transit, the purchaser having 
failed, the plaintiffs (vendors), not having been paid, were 
legally entitled to reclaim possession of the goods. No 
possession having been taken by the purchaser, no title 
could pass to any one claiming in his right, until payment 
on arrival was made. The right as owner existed in the 
plaintiffs when the goods were seized by defendant, and 
when notice was given him of their title to the goods. 
Judgment affirmed. Clark et al. v. Lynch, Sheriff, ete. Opinion 
by Robinson, J. 

2. Stoppage in transitu.— The right of stoppage in transitu 
is not strictly one of lien, although frequently styled one of 
equitable lien, because, possession of the goods having been 
surrendered to the common carrier for delivery to the 
vendee, without condition or restriction in favor of the 
vendor, he is either actually or constructively agent for the 
latter. The right is not to retain but to regain possession, 
and where it exists and is asserted the title to the property 
and right to its possession is re-invested in the person in 
whom such right of stoppage exists. A purchaser of prop- 
erty in transitu, by his omission to take possession or to pay 
the purchase-money, defeats the rights of his creditor's 
attachment as against the vendor's right of stoppage in 
transitu and reclamation of the goods. The creditor can 
only make his process available by payment of the purchase- 
money, Ib. 

8. Strict performance, when essential. — The plaintiff claims 
to recover upon a certain contract between defendants 
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Tallman and Sullivan, for the plumbing work of certain 
houses. The work was to be done for $4,000, and paid for 
when done according to specifications. It appeared that 
Sullivan (the contractor) has not duly performed all the 
conditions of said contract. Held, that as by the terms of 
the contract performance is made the condition of pay- 
ment, and plaintiff having admitted that the contract has 
not been fully performed, no liability exists on the part of 
defendant to pay. The payment of certain moneys by de- 
fendant, in advance, cannot be considered a waiver of strict 
performance. Judgment rendered below in favor of plain- 
tiff, reversed. Oarr vy. Tallman. Opinion by Larre- 
more, J. 

4. Quantum meruit recoverable where defendant prevents 
fulfillment of contract.—In June, 1869, defendants employed 
Stewart and Doughty (the last named being an auctioneer) 
to foreclose a certain chattel mortgage. Defendant agreed 
to pay Doughty two and a half per cent, and Stewart five 
per cent, of the proceeds of the sale for their respective 
services. Doughty and Stewart entered upon the perform- 
ance of their duties, and rendered service and incurred 
expense therein, but were prevented by defendant from 
fulfilling the agreement. Actions were brought to recover 
damages for the breach of said agreement by the defend- 
ant. Held, the testimony shows that the services of 
Doughty were reasonably worth $50, and those of Stewart 
$160. It is a general rule that the contract furnishes the 
standard of relief, but compensation will only be given for 
actual loss sustained. But when the party for whom the 
services is to be rendered willfully delays and embarrasses 
performance of the contract by the other party, who 
endeavors to complete it, and finally is compelled to aban- 
don the work, the rule that the special contract must con- 
trol the rate of compensation no longer prevails, and the 
party is entitled to the actual value of his services. There 
seems to be no reason why, in a case for damages for 
breach of contract, the performance of which the defend- 
ant has prevented, the plaintiff may not recover for services 
rendered. Such recovery is in reality but compensation in 
damages pro tanto, and if by his neglect or default defend- 
ant has precluded plaintiff from ascertaining the actual 
amount of damages under the contract, he should be held 
for services actually rendered, the amount of which he does 
not pretend to deny was in excess of damages fixed by the 
contract. Judgment affirmed. Doughty v. O'Donnell and 
Stewart v. Same. Opinion by Larremore, J. 

5. Wiat amounts to rescission. — In December, 1864, an agree- 
ment was entered into, and a memorandum made and 
signed, by the parties to this action, for the sale and pur- 
chase of 10,000 sides of oak wood leather, as follows: 3,000 
sides to be delivered at once, and paid for in thirty days; 
the residue to be delivered as fast as finished, from 100 to 
150 sides daily, commencing January 15, 1865. 

After plaintiffs commenced the delivery of the 3,000 sides, 
defendant requested that 5,000 additional sides should be 
added to the contract, which was done, by plaintiffs writing 
the same on the memorandum of sale in presence of de- 
fendant. On the 24th of February, 1865, the deliveries of 
leather by plaintiffs amounted to 6,365 sides. 

About this time, a misunderstanding arose as to the 
quality of the leather and times of delivery. No further 
deliveries were made until March 29th, 1865, when a new 
arrangement was made between the parties, whereby it was 
verbally agreed that the whole number of sides to be sold 
and delivered should be reduced from 15,000 to 12,000, the 
limitation as to time waived, and additional facilities of 
payment offered. 

Plaintiffs then resumed the delivery of said leather, and, 
by the 8th of April, 1865, had delivered 5,635 sides, in addition 
to the 6,365 previously delivered, making 12,000 called for by 
the new agreement. 

On April 12, 1865, defendant, by letter, complained of the 
quality of the leather, and subsequently rejected the whole 
5,635 sides, and notified plaintiffs to take them away. This 
was done by plaintiffs without admitting the position of 
defendant as to the quality of the leather. The sides were 
taken to plaintiff's store, examined, found to be good, and 





again offered and retendered to defendant, who refused to 
receive them. 

Shortly after, the market fell, and, on the 5th of 
September, 1865, the leather was sold by the plaintiffs. 
For the damages caused by defendant’s rejection of the 
goods, judgment was rendered for the plaintiffs for 
$9,649.46, from which this appeal is taken. Held, that there 
was no rescission of the contract of sale between the parties 
as to the 5,635 sides in question. The defendant had no 
right to disaffirm the contract and reject the goods, since it 
appears that they were not inferior to the quality agreed to 
be furnished. The jury found this fact under the charge, 
and the evidence is sufficient to sustain the finding. The 
question, therefore, is, was there an agreement between the 
parties to rescind, or an acquiescence by plaintiffs in de- 
fendant’s rejection of the goods amounting to rescission ? 
From the evidence, it cannot be claimed that there was any 
agreement to rescind the contract of sale. The essential of 
such an agreement is the same as of all agreements; the 
minds of the parties must meet; there must be perfect 
acquiescence; they must consent as fully as to the can- 
celing of the contract as to the making of it. The evidence 
discloses no such agreement to cancel the contract. Judg- 
ment affirmed. Schultz et al. v. Bradley. Opinion by J. F. 
Daly, J. Robinson, J., dissentiente. 

6. Statute of frauds.—It will hardly be claimed that the 
contract in question is within the statute of frauds. It calls 
for the delivery of an article of manufacture. But even if 
this were not the case, there was a delivery of a portion 
of the hides in pursuance of the verbal agreement on the 
day it was made and the residue a short time thereafter. 
The jury have found that there was an acceptance by the 
defendants of the hides, and this is sufficient to take the 
case out of the statute. The retaking of the goods by the 
plaintiffs for the purpose of re-examination as to their 
quality was nota rescission. There can be no doubt of the 
plaintiff ’s right to sell the property after a refusal by defend- 
ant to receive it, and no notice of such sale to defendant 
was necessary. Ib. Opinion by Larremore, J. 


Also, see Bills of Lading, and Sales. 


EVICTION. 

Action was brought to recover damages for eviction 
from hired premises. Held, the refusal of the landlord to 
give the plaintiff possession, after demand, of the part of the 
demised premises withheld originally by consent, justified 
the plaintiff in removing and relieved him from the payment 
of rent after removal. The relations of the parties and the 
rights of the tenant were not altered by his demanding 
rent from his landlord forthe portion of the house sub-held. 


‘The tenant had no right to rent or any compensation for 


use and occupation from his own landlord because the lat- 
ter withheld any part of the premises. The landlord did 
not agree to pay rent, and so no complication of their rela- 
tions ensued, and the tenant’s right to remove was unques- 
tionable. The action was well brought for damages for 
eviction. 

But the justice erred in his rulings on the admission and 
exclusion of testimony. Plaintiff testified as an expert and 
real estate agent as to the value of the premises for the 
balance of the term after the removal, and the rent reserved 
forthe same period. It was error to disallow the defend- 
ant’s question as to the number of houses he had let, where 
they were, and what rent they let for, in order to ascertain 
the correctness of plaintiff’s estimates of the rental value. 

It is doubtful whether the plaintiff was entitled to the 
difference in rent he paid for the premises he removed to, 
or that any evidence on that head should be allowed. If 
proper at all, the question by the plaintiff, viz.: “ What 
rent he paid for the place he moved to after he left the 
demised premises,’”’ was clearly improper without evidence 
as to the situation and equality of the premises removed to 
as compared with those removed from. 

It is doubtful, in any event, if he could recover both the 
difference in value of the premises he removed from and 
the difference in rent of those he removed to. The former 
seems the compensation intended by law, to protect him 
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against the extra expense incurred by the latter. Judg- 
ment reversed. Drucker y. Simon. Opinion by Daly, J. 


EVIDENCE. See Eviction. 
LANDLORD AND TENANT. See Eviction. 


MECHANICS’ LIEN. 

Statute of 1863 as to New York city.— Appeal from an 
order made at special term denying plaintiff’s motion to 
vacate or modify a judgment on the merits entered in favor 
of defendant. 

This was a proceeding under the mechanics’ lien law of 
1863, relating to New York city. The lien was filed May 6, 
1868, by plaintiff, as subcontractor, against the defendants, 
the contractor, and the owner, for work and materials fur- 
nished in the tion of pr in New York. 

Proceedings were commenced by the leinor, serving the 
notice of foreclosure required by the statute upon the 
contractor and the owner on May 29, 1868, which was return- 
able June 15, 1868. On the return day all the parties ap- 
peared, and under an order of the court the issues were 
finally joined by plaintiff (leinor), serving his complaint and 
»ill of particulars, and defendants answering. The com- 
plainant demanded judgment: first, directing a sale of the 
wner’s interst, and, second, personal judgment against 
the defendant. Defendant’s answer denied his indebted- 
ness, averred payment in full, and set forth that he had 
deposited with the county clerk, under the statute, the full 
amount of the lien and costs, and had it removed. The 
owner did not answer, and on November 27, 1868, the pro- 
ceedings were dismissed as to him on account of the 
deposit made as above. 

On November 27, 1868, the issues between plaintiff and 
defendant were referred, by consent, to a referee to hear 
and determine the same. 

The lien expired May 6, 1869, and was not renewed. The 
proceedings, nevertheless, were continued, and on May 30, 
1870, the referee reported in favor of defendants, find- 
ing that plaintiff had been paid in full by defendant, and 
that defendant was entitled to judgment, dismissing the 
complaint, with costs. Defendant excepted to referee’s 
finding, and the report was confirmed by this court June 28, 
1870, and judgment for cost entered in favor of defendant. 
On October 1, 1870, plaintiff moved to vacate the judgment, 
or to modify the same so as to make it simply a judgment 
dismissing the lien with costs, and not a judgment against 
him on the merits. His grounds were: 1. That all proceed- 
ings were void after the lien ceased on May 6, 1869. 2. That 
all proceedings were irregular after the unauthorized dis- 
missal as to the owner. 3. That the judgment was irregu- 
larly entered before argument of the exceptions to the 
referee’s report. The motion was denied, whereupon this 
appeal. Held, the effect of not renewing the lien under the 
statute of 1863 is to destroy all recourse of the lienor to the 
particular property described in the lien. The proceedings, 
so far as the owner of the property is concerned (if he be 
not therein personally liable), is at an end, and the proceed- 
ings should be dismissed as to him. But as between the 
lienor and the contractor, personally liable tc him, the 
ceasing of the lien does not affect the proceeding, if the 
issue joined and the judgment claimed by the lienor 
depend, not upon the lien, but upon the merits of the 
claim upon which it was founded, if the court have juris- 
diction of the proceeding. By the proceedings in this case 
had before the lien expired, the court acquired full juris- 
diction of the controversy between the parties. Jurisdic- 
tion having been acquired, the judgment was regular. As 
to the second point, it was proper to dismiss the proceed- 
ings as to the owner after the lien had been removed by the 
deposit of the amount with the county clerk by the con- 
tractor, in pursuance of the statute. As to the third point, 
rule 32 (now rule 39) does not apply to a reference “ of the 
issues” in alien proceeding, and the exceptions are not to 
be heard first at special term. Order appealed from 
affirmed. Schaettler v. Gardner. Opinion by Daly, J. 

NEGLIGENCE. 

The owner of a chattel may recover damages for its injury 

from the person by whose negligence such injury was occa- 








sioned. This may result not only from a contract between 
the parties by which a promise is implied to take care of 
the property and return it in good condition, but also for 
any tortious injury done to it by the wrong-doer. The fact 
that defendant had the possession and use of the mare (for 
injury to which this action is brought), supported by proof 
of negligence in such use, would be sufficient to establish 
his liability, apart from any contract of hiring. The action 
is not for the proceeds of hiring, but for damages for a 
wrong done. Judgment affirmed. Smith v. Fuller. Opinion 
by Larremore, J. 
NOTES. 

On January 27th, 1869, the defendants, Balen & Co., madea 
firm note for $897.86 for value received, payable on demand 
to the order of C. H. Provost, a member of said firm, and 
indorsed by him to the plaintiffs. Prior to such indorse- 
ment Provost had received and credited payments on said 
note amounting to $541, and leaving a balance due thereon 
of $356.86, for which last named sum and interest plaintiff 
brought suit. It appeared, on trial, that one Home received 
the note from Provost in August, 1869, and by the request 
and direction of Provost, and in pursuance of his instruc- 
tions, it was transferred through Home, his attorney, to 
plaintiff for $25. On appeal from judgment for dismissal 
of complaint, — Held, that the judge below erred in dismiss- 
ing the complaint. The validity of the note is unquestioned, 
and no offset appears to have existed to the recovery of the 
amount therein named, or the balance claimed to be due 
thereon. Though the payee could not maintain an action 
at law upon it, yet his indorsee, the plaintiff, is not thus 
restricted in his remedy. The consideration paid, though 
apparently nominal, may have been the actual value of the 
note at the time of its transfer to the plaintiff. Judgment 
reversed, and new trial ordered. McGuire vy. Balen, Jr., et al. 
Opinion by Larremore, J. 


PARTNERSHIP. See Attachment. 


PILOTS. 

The plaintiff, a duly licensed pilot for the port of New 
York, offered his services, as such pilot, to a schooner then 
bound to said port. The master of the vessel declined his 
services, for the alleged reason that the vessel was not then 
on “pilot ground,” and came into port without apilot. Suit 
was then brought against the defendants, the consignees of 
said vessel, for pilotage fees, and judgment was rendered 
therefor, from which this appeal is taken. Laws 1857, c. 243, 
§ 29, provides that, “ all vessels sailing under register, bound 
to and from New York by way of Sandy Hook, shall take a 
licensed pilot, or, in case of refusal to take such pilot, the 
master shall himself, or the owner or consignee shall, pay 
the said pilotage, as if one had been employed, and such 
pilotage shall be paid to the pilot first speaking or offering 
his services as pilot to such vessel.’” It appeared that the 
plaintif? was the first pilot offering his services. Held, 
that the conduct of the master amounted to a refusal 
within the act, and his misapprehension as to the location 
of pilot ground would not bar plaintiff's recovery. Nothing 
appears to show that the term “ pilot ground” is prescribed 
by law. On the trial there was conflict of testimony on this 
point, and the decision of the justice thereon cannot be re- 
viewed on appeal. But it is claimed (under authority of 
Peterson v.Waish, 1 Daly, 182) that the place where such offer 
and refusal were made being more than a marine league 
from the state’s line, the court has no jurisdiction in the 
premises; that the action being for a penalty under alaw 
of the state, and strictly local in its character, there can be 
no recovery for an offense under it, committed beyond the 
territorial jurisdiction of the state. Sincethat decision, the 
case of Cisco v. Roberts, 36 N. Y. 292, has been determined 
by the court of appeals, and under that decision a pilot, in 
pursuance of the rules and regulations of the commission- 
ers of pilots, can lawfully claim pilotage for services ren- 
dered beyond the territorial limits of state jurisdiction. 
Judgment affirmed. Wilson v. Mills. Opinion by Larre- 
more, J. 

2. The pilotage laws of the state stand on the same footing 
as our quarantine laws, and the state may guard the publi¢e 
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health or provide for the security of general commerce by 
Jaws in relation to acts performed on the sea without the 
bounds of its exclusive territorial jurisdiction. Ib. 


PLEADINGS. See Contracts. 


QUANTUM MERUIT. See Contracts. 
SALES. 

Conditional sale distinguished from mortgage.— On Decem- 
ber 24, 1867, the plaintiffs held the promissory note of defend- 
ant for $615. The defendant being unable to pay the note 
gave plaintiffs an unsigned bill of sale of certain wines. The 
goods were not delivered, but defendant gave plaintiffs a 
storage receipt therefor. Plaintiffs gave defendant permis- 
sion to get them back in thirty or forty days on paying the 
money. Plaintiffs always retained the original note. On 
March 27th and May 23d, 1868, defendant made payments 
of $50 each on the note. On November 12th, plaintiffs 
demanded the delivery of the wines, which defendant 
refused. Plaintiffs then brought this suit for unlawful con- 
version, claiming damages in $615. Defendant answers that 
he delivered the bill of sale and storage receipt as security 
only for the indebtedness of $615, with the understan ing 
that as he paid he might withdraw a proportional amount 
of the wines, and that he had paid $100 on account of the 
debt. 

On the trial, plaintiffs offered to return the note, which 
offer the defendant refused. The court ordered a verdict 
for fui amount claimed. Defendant asked the court to in- 
struct the jury to deduct the $100 paid by him, which request 
was refused. On appeal, jeld, that the unsigned bill of sale 
and the storage receipt, dated simultaneously, but sub- 
scribed by the defendant, are to be taken together and 
accepted as part of the same transaction. The latter con- 
stituted more than a symbolical delivery, and, being in 
writing, not only affirmed the sale but evidenced in express 
terms that the possession of the goods, retained by the de- 
fendant, was in the character of bailee. This written 
recognition of the sale, and express acknowledgment of the 
contract of sale, was a compliance with the statute of frauds, 
which is only directed against executory contracts for the 
sale and delivery of goods. No proof was given by defend- 
ants that the papers were executed as a mere security, or 
that the transaction was intended as a mere mortgage. 

The present transaction must be considered as a con- 
ditional sale. The evidence established that the prop- 
erty was sold for a fixed price; that the debt due 
upon the note was paid and extinguished by the sale, 
and the mere retention of the paid note for the purpose of 
aconditional repurchase did not continue it as a legal 
obligation of any force or effect. The plaintiff's testimony 
andthe writings showed that the transaction was a sale 
with a conditional right of purchase, by payment in 30 or 40 
days of $615 (the amount of the matured note). By express 
agreement the property was held in storage, and the new 
relation of bailor and bailee was established. This vested 
in the plaintiff the complete ownership of the property 
with all attendant risks of casual loss, except such as might 
occur through the neglect of defendant as warehouseman. 
The point under consideration is solved by an answer to 
this question: Which of the parties would have sustained 
the loss from accidental destruction of the property by fire 
immediately after the transaction of Dec. 24th? It is mani- 
fest that it would have fallen on the plaintiffs. The express 
agreement of the parties in writing, constituted the trans- 
action a conditional sale, and the obligation of the de- 
fendant, that of a mere bailee, could not be waived by parol 
testimony —far less (in the absence of fraud, accident, or 
mistake) can any latent intent be presumed contrary to 
the express declaration of the parties, so as to construe the 
transaction into a mortgage. The conditional right of re- 
purchase was never consummated, and the partial payment 
did not under the evidence restore defendant to any rights 
in the property, or entitle him to any credit for the amounts 
so paid in part (but uncomplete) performance. Judgment 
should be rendered for amount of verdict. The amount at 
which the verdict was directed was far less than the value 





of plaintiff's interest in the property converted by the 
defendant to his own use, and was in no respect property 
prejudicial to any of his legal rights. Gomez v. Kawping. 
Opinion by Robinson, J.; dissenting opinion by J. F. 
Daly, J. 

2. The learned judge, in dissent, views the transaction as 
amortgage of the property, and holds that the verdict should 
be modified so as to deduct the two payments of $50 each — 
if not so modified, a new trial should be ordered. Ib. 


STATUTE OF FRAUDS. See Contracts, also Sales. 
STATUTES— CONSTRUCTION OF. See Pilots. 
STOPPAGE IN TRANSITU. See Contracts, and Bills of Lading. 
———-- > —___—__ 

DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF PENNSYLVANIA.* 


EMBLEMENTS. 


1. At termination of life estate.— Tenant for life leased the 
premises and died during the year. Held, that uncut grass 
belonged to the owner of the reversion, and not to the les- 
sees, asemblements. Reiff et al. v. Reiff. 

2. Emblements are corn and other growth which are pro- 
duced annually, not spontaneously, but by labor and indus- 
try. Ib. 

8. Such productions are fractus industriales. Ib. 

4. Growing grass, even if produced from seed and ready 
to be cut for hay, is not emblements, because the improve- 
ment is not distinguishable from natural product, although 
it be increased by cultivation. Ib. 


PASSENGER CARRIERS. 


1. Carriers of passengers are liable only for negligence, 
and are not insurers of the safety of their passengers as 
they are as carriers of goods and baggage of passengers. 
Meir v. Pennsylvania Railroad Company. 

2. The carrier is bound to guard the passenger from every 
danger which extreme vigilance can prevent. Ib. 

8. Although carriers of passengers do not warrant absolute 
safety, they are bound to exercise the utmost degree of 
diligence and care. Ib. 

4. The slightest neglect resulting in hurt or loss, against 
which human foresight and prudence may guard, renders 
carriers of passengers liable. Ib. 

5. Negligence is the ground of liability on the part of a 
carrier of passengers. Ib. 

6. The requirement of extreme care does not extend be- 
yond the use of known machinery and the modes of using 
it. Ib. 

7. Railroads must keep pace with science, art and modern 
improvement in their application to the carriage of passen- 
gers. Ib. 

8. Prima facie where a passenger on a train is injured 
without his own fault, there is negligence in the carrier, 
casting the burden of disproof on the carrier. Ib. 

9. The carrier may relieve himself by showing that the in- 
jury arose from an accident which the utmost skill, fore- 
sight and diligence could not prevent. Ib. 

10. The rule as to carriers of passengers requires that the 
highest degree of practicable care and diligence should be 
exercised that is consistent with the mode of transporta- 
tion adopted, but not every possible preventive which the 
highest scientific skill might suggest. Ib. Per Thayer, J. 


PRINCIPAL AND AGENT. 

1. Instruction to agents: ratification.—A principal instructed 
agents conducting his plantation: “it is expressly under 
stood that your purchases shall be for cash.” This was com- 
municated to a merchant with whom the agents dealt. 
Held, that goods sold by him to the agent on credit were 
sold on the personal credit of the agent. — Wright v. Burbank. 

2. The principal might ratify the act of the agent. Ib. 





*From P. F. Smith, Reporter, and to appear in vol. 14 of 
his reports (64 Penn.) 
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8. The principal knowing that goods had been purchased 
by the agent, for his plantation on credit, authorized another 
agent to settle the claim. Held, to be evidence of ratifica- 
tion. Ib. 

4, Circumstances in this case evidence of ratification. Ib. 


RAILROAD. 
1. Location of road.— The court has no right to interfere 
with a company’s location of their road on the score of 
preference, within the limit of their charter.— Parke’s Ap- 


2. The only question is, have the company exceeded a dis- 
cretion on the subject apparent on the face of the act of 
incorporation. Ib. 

3. A road twenty-four miles long was authorized “from a 
point on the Pennsylvania railroad, at or near Parkesburg.” 
Held, that a connection one mile and a half east of Parkes- 
burg was not a transgression of the act per se. Ib. 

4. The connection with the Pennsylvania railroad was the 
great point; the place was subordinate. Ib. 


SALE. 

1. Agreement to reconvey: destruction of part of property. — 
Fisher conveyed real estate, a steamboat and other prop- 
erty to Reitz, with the stipulation that Reitz should recon- 
vey within a year at the same price on three months’ notice 
by Fisher. Fisher gave the notice ; before the time for recon- 
veyance the boat was wrecked by an ice flood. On the day 
fixed in the notice, Reitz tendered a conveyance of all the 
property, including the boat in its wrecked condition. 
Held, that Fisher was not bound to accept. Reitz’s Appeal. 

2. The notice amounted only to an engagement to take 
the property sold to Reitz. Ib. 

3. It was not a present purchase, so as to vest the property 
in Fisher. Ib. 

4. If the personal property did not exist in the form it 
was when the reservation for repurchase was made, Fisher 
was not bound to take it, and the notice did not alter this 
condition. Ib. 

5. When there is a contract to purchase at a future time 
no title passes. Ib. 

6. When there is a complete contract in which every thing 
is done but transferring the possession, which is to be done 
at a future time, the title passes, if nothing is to be done 
but to hand over the thing purchased. Ib. 


TIME. 


1. Computation of. — The general rule as to computation of 
time is, that when, by an act of assembly, a given number 
of days is allowed to do an act, or the act may be done 
within a given number of days, the day on which the rule 
is taken or the decision made is excluded. Duffy v. Ogden. 

2. A lease was for one year, from the 25th day of March. 
Held, that under the act of December l4th, 1863 (landlord 
and tenant), notice to quit, given on the 25th of the next 
December, was in time. 

3. The landlord’s right of entry did not begin until the 
first moment of the 25th of March. 


TRUST. 


When profits of stock is income.—1. A testatrix gave her 
estate, in trust, to pay her daughter $1,400 annually from 
the income, and the remainder of the income to her son. 
Part of the trust fund was stock in two corporations. One 
ordered an increase of stock, to be distributed to the old 
stockholders on payment of $75 per share ; the trustee sold 
the privilege to subscribe. The other corporation made a 
similar order, the trustee advanced money, subscribed for 
the stock, sold it at an advance, and carried what was 
received in both cases to the trust account. Held, that 
these items were income and not capital. Wiltbank’s 
Appeal. 

2. The right to subscription belonged to the trust es- 
tate. Ib. 

3. The price obtained by the trustee was equivalent to a 
premium on a sale of the stock. Ib. 

4. Earnings or profits of stock of a decedent, made after 





his death, are income, though in the form of capital, by the 
issue of new stock. Ib. 
5. Earp’s Appeal, 4 Casey, 368, compared and approved. Ib, 


WILL. 


1. Construction of devise.—Ross gave all her estate to a 
trustee, for the sole and separate use of an unmarried 
adopted daughter, he to collect the income and pay the 
whole to the separate use of the daughter for life, without 
control of any husband she might take, and without it be- 
ing liable for his debts, her receipt alone, without covert or 
sole, to be a discharge, and to permit her to let, etc., and 
take the rents, etc., with power of appointment, for want of 
which, to convey to her children at her death, and the law- 
ful issue of deceased children. Held, that this was an active 
trust for the daughter for life, with remainder to her chil- 
dren, who, in default of appointment, would take as pur- 
chasers. Springer v. Arundel et al. 

2. Insuch case, where an express estate for life is given, 
and the remainder is not to heirs or issue generally, a 
power of appointment will not enlarge the estate intoa 
fee. Ib. 

3. The will was dated a few day’s before Ross’s death ; the 
daughter was married a few days after. Held, that the trust 
was in contemplation of marriage. 


SUPREME COURT OF RHODE ISLAND.* 


CONVEYANCE, 


1. If one having no title to land, conveys the same with 
warranty to A. by a deed which is duly recorded, and he 
afterward acquires a title and conveys to B., the purchaser 
of B. is estopped to aver that the grantor was not seized at 
the time of his conveyance to A.,the first grantee. The 
after acquired title will feed the estoppel created by the 
conveyance to A., and conclude the grantor and all persons 
claiming under him. And this, although the deed to A. was 
a deed poll, notwithstanding the obiter dictum in Gordon v. 
Greene, 5 R. 1. 104. McCusker v. McEvey. 

2. The right of the purchaser of A. toinsist on the estoppel 
is not impaired by admitting, in an action for the possession 
of the land, that A.’s grantor had no title when he conveyed 
to him. Ib. 

8. The holders of a majority of the stock in a corporation 
known as “The Proprietors of Central Bridge,” held their 
stock in trust for the city of Providence. At a meeting of 
the corporation, they voted to deed their corporate property 
to the city of Providence, in consideration of the payment 
by said city of their debts (not excceding $4,000), and refused 
to accept an offer of $5,000 made by athird party. Held, that 
the purchase was equitably that of a trustee for himself, and 
consequently the deed was void. Wilson vy. Proprictors of 
Central Bridge and others. 

4. Held, further, that said city of Providence, as well as 
any other stockholder, might lawfully bid for the property 
of said corporation at any public auction sale thereof. ib. 

5. A conveyance by one tenant in common of his interest 
in distinct parcels of a common estate is valid as between 
the parties to it, although it will not bind his co-tenants to 
whose interests it is prejudicial. Crocker v. Tiffany. 


CORPORATION. 


i. It is not competent for a stockholder of a corporation 
to avoid payment of an execution levied upon his property 
under the provisions of chap. 128 of the revised statutes, 
upon the ground that the fee required by the law of the 
state to be paid into the state treasury before the charter of 
said corporation should take effect had not been paid, be- 
cause he is,as a member of the supposed corporation, 
estopped, when pursued by a creditor thereof, from denying 
its existence. Slocum v. Providence Steam and Gas Pipe Co. 

2. In the absence of any matter of estoppel, inquiry may 
at any time be made into the question, whether a company 
which assumes to act as such has ever been incorporated. Ib. 

3. The legal holder of stock in a corporation, in whose 





* From John F. Tobey, reporter, being the decisions of 
the October term, 1870. 
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name the stock stands, may vote thereon at any meeting of 
the corporation, although he really holds the stock in trust 
for another person whose name does not there appear, if 
his cestui que trust is satisfied with his vote. Wilson v. Pro- 
prietors of Central Bridge and others. 

4. Where aholder of stock in a corporation really holds it 
in trust for another, but such trust does not appear on the 
books, and is not disclosed by the trustee, votes of the 
trustee on such stock, at a corporation meeting, are valid, at 
least where it does not appear that such votes were not in 
accordance with the wishes of his cestui, or that the cestui 
was not content that the stock should stand in the name of 
the person voting, without any trust being disclosed. Ib. 

5. It does not require a unanimous vote to surrender the 
franchises of a corporation. One member cannot by his 
objections prevent such surrender, if it is the wish of the 
great majority. Tb. 

6. A surrender by a corporation of its franchise must be 
accepted by the state, before the corporation can be dis- 
solved, but where an act authorizes a certain proceeding to 
be had upon the surrender by a corporation of its franchise, 
such proceeding may be had as soon as the surrender is 
made, without waiting for its acceptance by the state. Ib. 

See Conveyance, 3,4; Quo Warranto. 


COURT OF PROBATE. 
See Guardian. 


EQUITY. 


1, A fraud, either actual or constructive, may be proved 
by parol, and parol evidence of declarations made by a pur- 
chaser at a mortgagee’s sale, that he was bidding for the 
mortgagor, is admissible to establish a trust for such mort- 
gagor. Jenckes vy. Cook. 

2. A court of equity will relieve against a fraudulent 
purchase, by converting the purchaser guilty of the fraud 
into a trustee for those injured. Ib. 

3. Where a party, through fraud or misrepresentation, in- 
duces another to sign a lease, the party so signing will not 
be estopped from contesting the title of his lessor to the 
property so leased. Ib. 

4. A farm owned by J. was sold at public auction, under 
the power of sale contained in a mortgage. C. agreed to 
attend the sale and bid off the property forJ. It was so 
understood and announced at the sale, and those who 
would have otherwise bid against C. declined to do so when 
it was understood that he was bidding for J. It was struck 
off to C. at the amount of the incumbrances, being from 
$1,000 to $2,000 below its actual value. Afterward C. refused 
to convey the farm to J. Held, that C. was a trustee for J., 
and had no other interest in the farm than to be made 
whole for the moneys paid by him, with interest, and all 
sums equitably due him for his services. Ib. 


EVIDENCE. 

Where an executor or administrator is a party to a suit, 
the other party cannot testify upon his own offer or upon 
call of his co-plaintiff or co-defendant, except as by law al- 
lowed prior to the passage of the act enabling parties to 
suits to testify. The provision to that effect, in chapter 187, 
§ 34, of the revised statutes, holds good in the case of asuit 
respecting transactions between an executor, or adminis- 
trator, and the other party to the suit. Brown, Administra- 


trix, v. Lewis. 
See Equity, 1. 


GRANT. 

Decision in Evans vy. Dana, 7 R. I. 306, re-affirmed, that only 
easements apparent and continuous, and necessary to the 
proper enjoyment of the part granted, pass by implication 
of the grant upon the severance of an estate, one part of 
which has served the uses of another part. Providence Tool 
Company v. Corliss Steam Engine Company. 


GUARDIANS, REMOVAL OF. 

Guardians appointed by will may be removed by courts of 
probate, in the same manner and to the same extent, as may 
guardians appointed by such courts of probate. McPhillips 
¥. McPhillips. 





INSOLVENT ESTATES OF DECEASED PERSONS. 


1. A claim which cannot be prosecuted at common law 
cannot be proved, under chapter 158 of the revised statutes, 
before commissioners on a deceased person’s estate repre- 
sented insolvent. Moves v. Sprague, Administrator. 

2. A claim which is not probable before commissioners on 
an insolvent estate, cannot be ascertained in equity and 
added by decree to the report of the commissioners. A 
court of chancery cannot add to the claims allowed by such 
commissioners any claims which are not provable before 
them. Ib. 

JURISDICTION. 

In a court of general jurisdiction, jurisdiction is to be pre- 
sumed until the contrary is proved. Slocum v. Providence 
Steam and Gas Pipe Company. 


LIQUOR LAW. 


8. and B., liquor dealers in New York, and without a license 
to sell in Rhode Island, brought their action to recover the 
price of liquors sold 8., a liquor dealer, in Woonsocket, R. 
I. It appeared that, by the terms of the contract, the 
liquors were to be, and were, delivered to 8.,on board a 
steamer in New York, en route for Providence. 8. was to 
have thirty days to see if the liquors were as represented ; 
if as represented, he was to pay for them; if not as repre- 
sented, he was to have the right to return them toS. and B. 
Held, that 8. and B. were entitled to recover. Schlesinger & 
Blumenthal v. Stratton. 


PLEADING AND PRACTICE AT LAW. 


1. The plaintiff made for the defendant certain castings, 
on defendant’s order, at an agreed price, and after 
patterns furnished by him, to be paid for when delivered. 
Some castings had been delivered and paid for, some had 
been delivered and not paid for, and others had been made 
and were retained by the plaintiffs for payment, before 
being delivered. Testimony was offered by the plaintiffs 
that their bill, containing charges for the castings still 
retained, as well as for those delivered, had been presented 
to the defendant, who had admitted its correctness and 
promised to pay it; that the castings retained had been 
attached in this suit ; that, after the attachment, defendant 
told piaintiffs to hold on to them for a few days, and he 
would pay for them, saying he did not want them removed ; 
and that the castings were of no value to the plaintiffs, 
except as old iron. The defendant testified that he only 
promised to pay for the castings received, and never ad- 
mitted any liability for those which were retained by the 
plaintiffs, without saying, however, that the castings were 
not made on his order and according to pattern, or that he 
had ever disclaimed them after learning that they had been 
made for him. Held, 1st. That, subject to the lien of the 
plaintiffs for the price, the castings became the property of 
the defendant, who, until they were attached, was entitled 
to them upon tendering payment. 2d. That the plaintiffs 
were entitled to recover, not only the price of the castings 
delivered, but also of those made and retained, on a proper 
count, namely, on a count for goods bargained and sold. 
3d. That they could not recover on counts for book account, 
or for goods sold and delivered, or for work and labor done 
and materials furnished, the only ones in their declaration, 
but leave was granted them to amend their declaration and 
insert a count for goods bargained and sold. Spicer & 
Peckham v. Harvey. 

2. T., sued as grantor of a promissory note, pleaded the 
statute of limitations, to which the plaintiff replied: Ist. 
That the maker of the note had made a new promise within 
six years after the time of commencing the action; and, 2d. 
That after making the note the maker went out of the state 
and remained out for six years, the guarantor, however, re- 
maining within the state. Held, that these replications 
were, neither of them, a good answer to the plea, and that 
they must be overruled. Browning v. Tucker. 

3. Where a writ of replevin commanded the sheriff to 
replevy all the “ goods, stock, and fixtures in store at John- 
ston, at a place called Dry Brook, occupied by said L. 
(the defendant), of the value of $800, and books of account 
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and evidences of indebtedness showing indebtedness of 
persons to said Leach, of the value of $50,” it was held on 
demurrer that the pro y directed to be replevied was 
described with sufficient particularity. Waldron, Wightman 
& Co. v. Leach. 

See Guardians, Removal of ; Mechanic’s Lien. 


QUO WARRANTO. 


1. In case of a dispute as to the right to vote at a meeting 
of a corporation, the books of the corporation are prima 
facie evidence as to who possesses that right. Hoppin and 
others vy. Buffum and others. 

2. A pledgor of stock, which stands on the books of a 
corporation in the name of the pledgee, may, by suit in 
equity, compel a transfer to him, or oblige the pledgor to 
give him a proxy to vote; but where the pledgor acquiesces 
for years in the control of the stock by the record owner, 
the pledgee, and makes no attempt to inform the corpora- 
tion of his ownership until a contested election occurs, and 
then not until the votes are being or have been counted, it 
is too late to ask the interference of a court of equity with 
the deciared result of such election. Ib. 

3. Where stock stands in the name of “ M., trustee,” he is 
the proper person to vote upon it until the equitable owner, 
if any there be, shall seasonably assert his right to have it 
transferred to him. Ib. 

4. A contested election of directors of a corporation was 
decided by votes cast by M. upon shares owned by E. P. T. 
and C. T., and pledged to M. as security for debts due him and 
others. Neither the ownership nor pledge appeared on the 
books of the corporation, where the stock had always stood 
in the name of “ M., trustee.’’ The certificate was so issued, 
and M. had always voted thereon without objection until 
the meeting, and no objection was then made until while 
the votes were being counted, or after they had been 
counted. Held, on an application for a quo warranto against 
the officers declared elected at such meeting, that judgment 
must be given for the respondents and the application be 


refused. Ib. 
See Corporation. 


SALE. 

Goods taken under an agreement that they may be 
returned within a specified time, if not found to be as repre- 
sented, are sold under a “contract of sale or return,” and 
pass to the purchaser, subject to his option to return them, 
and, if he fails to exercise that option within the time 
specified, he may be sued for goods sold and delivered. 
Schlesinger & Blumenthal v. Stratton, 78. 

See Liquor Law. 


TAXES. 

An incorporated library, the ownership of which is in the 
corporation, and the privilege of using which is confined to 
its stockholders, their immediate families, and their licen- 
sees, is not a “public library,” although its constitution 
provides that any one can acquire the right to use it by 
paying fifteen dollars, and thereby becoming a stockholder ; 
and its property is consequently not exempted from tax- 
ation by the provisions of ch. 37, § 2, of the revised statutes, 
which exempts therefrom “ public libraries, and the land 


and buildings used in connection therewith.”’ Providence 
Atheneum v. Tripp, City Treasurer, 68. 
———_ +e__—_——_ 
DIGEST OF RECENT ENGLISH DECISIONS. 
COVENANT. 


Covenant not to carry ona certain trade.—On the sale of 
his business, the vendor entered into a covenant that he 
would not, during the term of five years, exercise or carry 
on a certain trade in a certain town, or within ten miles 
thereof, eitherin his own name or that of any other person 


or persons. 

Subsequently he became the manager, at a fixed salary, of 
the business of another person carrying on the same trade, 
within the prescribed time and place. Held, that this was 
not a breach of the covenant. 
T. 1, 249. 


Allen yv. Taylor, Rolls, 2% L. 





DAMAGES. 


1. Where no collision : jurisdiction.—This court has jurisdic- 
tion where damage has been done or received by a ship, 
although there may not have been any collison between two 
or more ships. The vessel, B. B., coming up the channel to 
H. on a dark morning, was pelled suddenly to port her 
helm by reason of the vessel I. being discovered across the 
fair way of the channel, without any light exhibited. In 
consequence of this manceuver, the B. B. took the ground, 
and though her anchor was let go, dragged it, and drove 
against the town wall of H., suffering damage. Held (on 
motion to strike out articles of the answer, denying the 
jurisdiction and the relevancy of the petition alleging these 
facts), that the court had jurisdiction to entertain the ac- 
tion, and that a good ground of action had been disclosed, 
The Industrie, Adm. 24 L. T. R. 446. 

2. By general maritime law, those in charge of a ship 
aground at night in the fair way of a navigable channel are 
bound to take proper means to apprise other vessels of her 
position. Ib. 





DEED. 


Execution of : absence of seals.— A deed acknowledged by 
married women was signed by the parties and witnessed; 
but no seal, or representation of a seal appeared at all on 
the deed. Held, that the attestation clause, in which it was 
stated that the deed had been signed, sealed and delivered 
in the presence of the witnesses, was prima facie evidence 
of due execution; and that the certificate of acknowledg- 
ment, in which it was stated that the indenture produced 
had been acknowledged by the parties to be their respective 
acts and deeds, might be filed. Re Mayer (deceased), C. P., 
2 L. T. R., 273. 

MORTGAGE. 


Priority: equitable mortgagee without notice.—The court 
will protect a purchaser for valuable consideration without 
notice, even though his estate may be merely equitable. A. 
and B., respectively the first and second mortgagees in fee 
of an estate, were induced, through the fraud and mis- 
representation of W., who acted as solicitor for both, to 
execute to him a conveyance of the estate free from both 
mortgage debts; the deed was indorsed with receipts for 
the mortgage money by A. and B., in the usual form, 
although in reality no money whatever was paid. W. then 
entered into possession, and became the reputed owner of 
the estate. Subsequently he executed an equitable mort- 
gage of the estate, by covenant and deposit of the title 
deeds, to C., who had no notice whatever of the prior mort- 
gages not having been in fact paid off. Held, that C. was 
entitled to stand in priority to A. and B. Hunter v. Walters; 
Darnell vy. Hunter ; Curling vy. Walters, Chan., 24 L. T. R. 276. 


PROMISSORY NOTE. 


Drawers directors of company: seal: personal liability of 
directors. — The defendants, directors of a joint-stock com- 
pany, duly registered, borrowed money from a shareholder, 
for the purposes of the company, and gave as security the 
following promissory note, signed by them and sealed with 
the seal of the company: “£1,600. Isle of Man, 7th Jan., 
1864. We, the directors of the Isle of Man Slate and Flag 
Company (Limited) do promise to pay John Dutton, Esq., 
the sum of £1,600 sterling, with interest at the rate of six 
per cent per annum until paid, for value received. R. J. M. 
(Chairman), J. H., 8. B., H. J. [Seal of Co.] Witnessed by 
L. L.” 

The plaintiff sued the defendants upon this note, and the 
jury found a verdict in his favor, leave being reserved to the 
defendants to move to enter a nonsuit or a verdict for them- 
selves, on the ground that they were not personally liable. 

Arule nisi having been obtained accordingly, and cause 
shown: Held, that the description of themselves as direct- 
ors, and the presence of the seal, did not exclude the infer- 
ence that the defendants intended by signing the note to 
hold themselves out to the plaintiff as personally responsible 
for payment; that the jury were warranted in drawing such 
inference; and that, therefore, the rule must be discharged. 
Dutton vy. Marsh and others, Q. B., 24, L. T. R., 470. 
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STATUTE OF LIMITATION. 

What a sufficient acknowledgment or promise to prevent the 
operation of a statute.—In the year 1859 the defendant, B. M., 
together with his two brothers, made a joint and several 
promissory note to secure a sum of money advanced by the 
plaintiff to one of the brothers. No acknowledgment of 
liability was made by him until September, 1870, when the 
brother to whom the money was advanced having failed to 
pay the amount, the plaintiff applied for payment to the said 
B. M., who, in reply, wrote to the plaintiff, as follows: “Isup- 
pose [and my brother Thomas signed the note of hand to 
serve my brother Robert: therefore, we trust you will use 
such means that you know will make him pay (he having 
plenty by him) before you ask us, you being able to do that 
which we should not like to take in law with a brother. 
Please don’t let him know you have applied for the money, 
and oblige yours, respectfully, B. Mitchell. You had better 
send him a writ at once.” Held, that this was a sufficient 
acknowledgment, or promise, to prevent the operation of 
the statute of limitations. Fisk v. Mitchell and another, 
2B., AL. T. R. 272. 

TRADE-MARK. 

Injunction: words: origindl.—The original inventor of a 
sauce known as “ Reading sauce” had, by long acquies- 
cence, lost the right of preventing other persons from 
manufacturing and selling a similar article under the same 
name. Ona bill by the successor in trade of the original 
inventor to restrain another manufacturer from selling his 
sauce under the name of “The Original Reading Sauce” 
—Held, that the successor of the original inventor was solely 
entitled to the use of the word “ original” in connection 
with the sauce, and an injunction was accordingly granted 
against the use of the word “ original,” notwithstanding 
the original i.ventor’s acquiescence. Cooks vy. Chandler, 
Rolls, 24; L. T. R. 379. 

WILL. 

Construction: remoteness. — A testator bequeathed the 
residue of his estate to trustees upon trust for his daughter 
for life, with remainder to such of her children as she 
should appoint, and, in default of appointment, in trust 
“for all and every her child or children who, being a son or 
sons, should attain the age of twenty-three, or, being a 
daughter or daughters, should attain that age or marry.” 
The will contained a discretionary power to the trustees to 
apply all or any part of the income of the presumptive share 
of such son or daughter for his or her maintenance and 
education during minority, and a direction that the surplus 
income should be accumulated and added to the principal 
of the share whence the same should have arisen. The 
testator’s daughter died without having exercised her 
power of appointment. Held, that the gift over to her chil- 
dren was void for remoteness. Bowyer v. West, Chan., 24 L. 
T. R. 414, 





LAW OF SUBTERRANEAN WATER. 


The rules of law which govern the enjoyment of astream, 
flowing in its natural course over the surface of land be- 
songing to different proprietors, are well established. Em- 
brey v. Owen, 6 Ex. 353. Every proprietor has a right to the 
enjoyment of the stream flowing in its natural course over 
his land, to use the same, as he pleases, for any purpose of 
his own, not inconsistent with a similar right in the pro- 
prietors of the land above and below; so that neither can 
any proprietor above diminish the quantity, or injure the 
quality, of the water which would otherwise naturally de- 
scend ; nor can any proprietor below throw back the water 
without the license or consent of the ownersabove. Mason 
v. Hill, 5 B, & A. 1. 

It was held in Wood v. Ward, 3, Ex. 772, that the same rules 
apply to streams of water flowing under ground in a de- 
fined channel. Some streams, the river Mole, for instance, 
flow underground during part of their course ; but, as ques- 
tions respecting right in such streams will not often occur, 
Wwe may pass on at once to the other portion of our subject, 
which is realiy one of importance, viz.: the rights of per- 
sons with respect to water which does not flow in any de- 





fined channel, but percolates and oozes through the earth. 
The law, as laid down in Embrey v. Owen, sup., with respect 
to water flowing in a defined channel, whether upon or be- 
low the surface, does not apply to subterranean water 
which merely percolates through the soil and has found no 
defined channel. Such water is the property of the owner 
of the soil, of which it may be said to form a part. As it 
was said in Acton v. Blundell, 12 M. & W. 325, all below the 
surface is the property of the owner of the inheritance, 
whether solid rock or porous ground or venous earth, or 
part soil, part water. Now, as every body has a right to use 
his own soil in his own way, it follows that, if the owner of 
the soil, in the exercise of this right, and with no improper 
intention, digs a well and taps the springs which supply his 
neighbor’s well, that is damnum absque injuria, for which 
his neighbor has no right of action. Acton y. Blundell, sup. 

In the recent case of Grand Junction Canal Company v. 
Shugar, 19 W. R. 569, the lord ch llor aptly pared 
such water to an animal ferw natura, which belongs to its 
captor only so long as he can keep it. If a man digs a well, 
and the water comes into it, he may make what use he 
pleases of it, so long as it is there; but if his neighbor, in 
the exercise of his right to use his own soil in his own way, 
digs another well and draws off the water from the former 
well, the owner of the former well has no cause of action, 
as we shall presently see, and his only remedy is to dig 
deeper. 

In the leading case on this subject, Chasemore v. Richards, 
5 W. R. 780, affirmed inthe house of lords, 7 W. R. 685, 7 H. 
L. Cas. 349, it was decided that the owner of an ancient well 
on the banks of the Wandle could not maintain an action 
against an adjoining land-owner who sank a deep well on 
his own land, and by pumps and steam engines diverted the 
water which would otherwise have percolated the soil and 
flowed into the river above the mill. We said “which 
would otherwise have percolated the soil,” but the theory 
of this class of decisions is, that because there is no constat 
as to where this water comes from, or whither it goes, or 
whether it goes at all tothe person who complains of its be- 
ing abstracted, there is no certainty about a claim founded 
on an alleged abstraction of such water on which to ground 
an action; and, as Wightman, J., observed in delivering the 
opinion of the judges in Chasemore v. Richards, sup., it was 
impossible to reconcile such a right with the natural and 
ordinary rights of land-owners, or to fix any reasonable 
limits to the exercise of such a right. 

Chasemore v. Richards, sup., then, is an authority to show 
that the abstraction of water which only oozes through the 
soil is not a cause of action. This is the case as regards 
wells, whether the water abstracted be water that otherwise 
would have reached the well, or water that has actually 
reached the well; in neither case has the owner a right of 
action (New River Company v. Johnson, 8 W. R. 179, 2 El. 
& Cl. 435), though in the latter case it had been reduced into 
possession by the owner of the well. See Acton v. Blundell, 
sup. 

Dickenson y. Grand Junction Canal Company, 7 Ex. 282, 
where it was held that an action would lie against a com- 
pany who had pumped out of their well a quantity of un- 
derground water, which would otherwise have gone into 
the river and found its way to the plaintiff’s mill, and Bals- 
ton v. Bensted, 1 Camp. 463, where Lord Ellenborough thought 
that the owner of a close was liable for cutting a drain, 
whereby a spring in the plaintiff's close adjoining was 
diminished, are virtually overruled by Chasemore v. Richards 
and Acton v. Blundell, which establish the absolute right of 
the owner of soil through which water oozes to use that 
water as he likes, in accordance with the doctrine of the 
Digest, lib. 39, tit. 3, § 12, in a passage which implies that, if 
a man dig a well in his own close, and thereby drain his 
neighbor’s well, he may do so, unless he does it maliciously. 
He ought, however, in doing so, to bear in mind the maxim, 
sic utere tuo ut alienum non ledas. It seems singular that 
the question whether the owner of an ancient well can pre- 
vent his neighbor from sinking another well should have 
been considered a moot question so recently as Hammond 
v. Hall, 10 Sim. 531. 
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Springs and wells are on the same footing. In a hard 
case, Reg. v. Metropolitan Board of Works, 11 W. R. 222,3 B. & 
S. 710, an ancient pond which was supplied by springs 
though the gravel was rendered completely dry by the oper- 
ation of the Metropolitan Board of Works, who dug asewer 
in the vicinity, which tapped the springs that would other- 
wise have risen in the pond, yet the court could not but fol- 
low Chasemore vy. Richards and Acton v. Blundell in holding 
that there was no remedy. In the latest case on this sub- 
ject, Grand Junction Canal Company v. Shugar, counsel for 
the plaintiffs admitted that there could be no remedy in re- 
spect of the loss of water occasioned by the defendants 
having tapped the springs which fed the canal; but, as in 
tapping these springs the defendants abstracted a quantity 
of water from a defined channel, to the usufruct of which 
the plaintiffs were entitled, the court, in protecting the lat- 
ter water by injunction, incidentally protected the former 
water also. 

Another section of the lawof subterranean water is that 
relating to mines. It would seem to be the natural right of 
each of the owners of two adjoining mines — neither being 
subject to any servitude to the other— to work his ownin a 
manner most convenient and beneficial to himself, although 
the natural consequence may be that some prejudice will 
accrue to the owner of the adjoining mine, so long as 
that does not arise from the negligence or malicious 
act of the party. Smith v. Kenrick, 7 C. B. 515, 5&4. Hence 
it follows, that, so long as the owner of a mine works 
it in the usual and proper manner, he is not liable for 





water which flows from his mine into an adjoining mine r 


at a lower level by gravitation, though he has no right, 
by pumping or otherwise, to send water artificially into 
it. Baird vy. Williamson, 12 W. R. 50; 15 C. B. (N. 8S.) 
376. In Baird vy. Williamson the mine-owner purposely 
caused the water to flow into the adjoining mine; in Smith 
y. Kenrick, sup., the defendant removed the barrier of coal 
which retained a large body of water behind it. The conse- 
quence was, that the plaintiff's mine, which lay lower than 
the defendant’s, was inundated ; but for this the defendant 
was not responsible, as he had removed the barrier for the 
legitimate purpose of obtaining the coal, and so working 
his mine in a manner most advantageous to himself. In 
fact the plaintiff, by working to the external edge of his 
land, had subjected himself to the natural flow of water 
into his mine, which was occasioned by the removal of the 
defendant's barrier, and the argument did not apply that 
the defendant was bound to prevent the water in his mine 
from escaping into his neighbor’s mine, just as the owner 
of cattle is bound to keep them from straying on to his 
neighbor's field. Such an argument would apply to the per- 
colation of dirty water in a state of pollution (Hodgkinson 
v. Enner, 11 W. R. 775, 4 B. & 8. 229), but not to water seeking 
its own level by the operation of natural causes, for which 
the higher mine-owner is not responsible. The conclusion 
in Fletcher v. Rylands, 14 W. R. 799, L. R. 1 Ex. 265, that one 
who, for his own purposes, brings upon his land, and collects 
and keeps there, any thing likely to do mischief if it es- 
capes, is prima facie answerable for all the damage which is 
the natural consequences of its escape, is not applicable to 
damage caused by an accumulation of water in a mine be- 
hind a natural barrier. If the barrier in Smith v. Kenrick 
had been artificial, and the accumulation of water behind it 
artificial, the defendant in Smith v. Kenrick would have been 
made liable for the damage caused by the escape of the 
water, as in Fletcher v. Rylands, instead of being excused on 
the ground that he did the act which led to the injury in 
the exercise of his right to work his own property as he 
pleases. — Solicitors’ Journal. 
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A quarrel occurred between two judges on the 29th of 
April in the haf of the supreme court at Havana, and Judge 
Sitjar slapped the face of Judge Vasquez Quiepo. The 
result was that in the morning of May-day the two judges 
fought a duel with swords. Both received slight wounds; 
they then adjourned and took breakfast together. — Civil 
Service Gazette. 





SCOTCH UNIVERSITIES AND GRADUATION IN LAW. 


Weare glad, says the Scottish Law Magazine, to call atten. 
tion to a report on this important subject which has been 
substantially adopted by the recent meeting of the univer. 
sity council of Edinburgh. The report points out that— 

“The faculty of law has at present no graduates by ex- 
amination in any of the Scotch universities, except Edin- 
burgh; and even in Edinburgh has so few that it necessarily 
occupies, in all university affairs, a position very inferior to 
that of the other faculties. Its staff of professors is small 
in all the universities ; and in this university, where it is 
more numerous than the others, it will not bear compari- 
son with that of the minor universities of Germany. The 
attendance of students in the classes of Scots law and 
conveyancing in Edinburgh is considerable, and the whole 
attendance on the faculty amounts, on an average, to about 
800; but graduation in law, for which, till recently, no op- 
portunities were afforded, still continues to be very rare. 

“Only fifteen gentlemen have taken the degree of Bach- 
elor of Laws since the first examination in 1863, being an 
average of two a year; and there does not appear to be any 
immediate prospect of the average increasing. In conse- 
quence of the gradual disappearance of the non-graduate 
members, whom the universities act of 1858 admitted to the 
council, and of whom a considerable number were lawyers, 
there will soon be few members of that profession left in 
the council, in which all professions should be fairly rep- 
resented. 

“ The legal profession also suffers from the want of any 
university qualification by which its members might be 
united to each other, and commended to the confidence of 
the community. The various professional examinations, 
much improved of late years, afford a partial but inadequate 
substitute for such a qualification. 

“Two attempts have recently been made to correct these 
evils, and to raise, through the agency of the universities, 
the standard of legal education in Scotland; the institution 
of the degree of Bachelor of Laws by the university com- 
missioners in 1862; and the passing of the procurators’ act 
in 1865. 

“As regards the cultivation of the science of jurispru- 
dence, and the interests of the bar, there is reason to hope 
that the degree of Bachelor of Laws, according to the exist- 
ing regulations, may ultimately satisfy the expectations of 
its founders. There is, however, a condition attached to the 
degree which renders it scarcely approachable by the other 
branches of the legal profession, and which is known to 
have prevented persons, otherwise well qualified, from 
standing forit. The condition referred to is, that no one 
shall be eligible for it who has not taken a degree in arts. 
The degree in arts in this university, which requires attend- 
ance generally of four, and under the most favorable cir- 
cumstances of three, years in the faculty of arts, is neces- 
sarily, as a general rule, beyond the reach of young men 
who must serve an apprenticeship of at least three years in 
their respective professions. There are, besides, a consid- 
erable number of persons who form the resolution of fol- 
lowing the profession of the law at an age when it would be 
too late to commence the curriculum necessary for a degree 
in arts. 

“Two privileges, highly creditable to its framers, were 
introduced by the ‘act to amend the laws relating to pro- 
curators in Scotland’ (28 and 29 Vict., c. 85) in favor of per- 
sons who have taken university degrees. Ist. The period 
of apprenticeship is reduced from four years to three in 
the case of persons who have taken a degree in arts in any 
university of Great Britain or Ireland (§ 5). 2d. No entrance 
examination is to be required in the case of persons who 
have taken a degree of Bachelor of Laws in any Scottish 
university (8 11). 

“Induced probably by these liberal provisions, a few 
country procurators have recently taken degrees in law in 
the university ; but it is believed that no writer to the sig- 
net, and only one solicitor before the supreme courts, has as 
yet graduated in law. The solicitors before the supreme 
courts have, however, introduced, in the present session of 
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parliament, a bill, by which it is proposed to give similar 
privileges to persons who have taken university degrees. 
Graduation in arts has no doubt become more common in 
the case of advocates ; but many of these have English de- 

and do not belong to the council of any Scotch uni- 
yersity. Inthe case of members of the other branches of 
the legal profession, graduation in arts, either at a Scotch 
or any other university, is still the rare exception. 

“The committee think it advisable that there should be a 
readjustment of the rules at present in force as regards 
graduation in law, with a view of making degrees in that 
faculty attainable by all branches of the legal profession. 

“The committee accordingly recommend —I. That there 
should be two degrees in law, granted by examination ; 
the higher degree to be called Doctor of Laws (LL. D). II. 
That, as regards the degree of Doctor of Laws— (1) The de- 
gree of Master of Arts in a Scotch, or an equivalent degree 
in arts in an English, Irish or foreign university, should, as 
in the case with the present LL. B., be a preliminary ; (2) 
That attendance on all the classes in the faculty of law 
should be required ; and (3) that there should be an exam- 
ination in law more severe than that at present required for 
the degree of LL. B. III. That, as regards the degree of 
Bachelor of Laws there should be —(1) In the case of can- 
didates who have not taken a degree in arts, a preliminary 
examination on special subjects, viz., Latin, Greek, or two 
modern languages, at the option of the candidate ; logic, 
moral philosophy, mathematics, any two of these three sub- 
jects at the option of the candidate. (2) Attendance upon all 
the classes in the faculty of law; and (3) An examination 
in Scots law and conveyancing; and in any two of the 
other subjects taught in the faculty, one of which shall be 
civil law or public law.” 

The committee add the suggestion that provision should 
be made for appointing extra-mural examiners inlaw. At 
the meeting of the university council the following motion 
was carried : 

“That the report of the committee be submitted to the 
university court; that the council represent to the court 
that in their opinion it is advisable that the regulations with 
reference to degrees in law at present in force should be 
amended, to the effect (1) of having two degrees in law: 
and (2) of not requiring for the lower degree a degree in 
arts as a necessary preliminary; and, further, that in con- 
ducting the examination the professors should have the aid 
of gentlemen who have themselves obtained a degree in 
law after examination.” 
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THE EFFICACY OF FOREIGN JUDGMENTS. 


Very little is now to be said argumentatively on the force 
which should be given to foreign judgments in this country, 
and to our own judgments abroad. In the two cases re- 
ported in the part of our reports published on the 18th ult. — 
Goddard v. Gray and Schibsby v. Westerholtz —we have the law 
fully stated after most careful consideration. The primary 
principle laid down long since, and now fully recognized, is 
that the judgment of a court of competent jurisdiction over 
the defendant imposes a duty or obligation on the defend- 
ant to pay the sum for which judgment is given, which the 
courts in this country are bound to enforce; and, conse- 
quently, that any thing which negatives that duty or forms 
a legal excuse for not performing it, is a defense to the 
action. A question was raised during the argument in 
Schibsby v. Westerholtz, whether the action of the British 
legislature in giving power to English courts to summon 
foreigners, and, on their failing to appear, to deliver judg- 
ment against them, does not by comity compel us to enforce 
foreign judgments against British subjects. And that 
raises the question whether the legislature of any one 
country can pass a law to bind the whole world. The 
answer given by the court of queen's bench is “No; but 
every country can pass laws to bind a great many persons; 
and therefore the further question has to be determined 
whether the defendant in the particular suit was such a 
Person as to be bound by the judgment which it is sought 
to enforce?” 





This being a very important matter we will extract the 
principles which the court lays down. They are these: 

1. If the defendant was, at the time of the judgment, a 
subject of the country whose judgment is sought to be 
enforced against them, its laws will bind him. 

2. If the defendant was, at the time when the suit was 
commenced, resident in a foreign country, so as to have the 
benefit of its laws, or owing temporary allegiance to that 
country, its laws will bind him. 

3. If a defendant, at the time an obligation was con- 
tracted, was within the foreign country, but left it before 
the suit was instituted, the laws of the country would bind 
him. Sed quere. 

4. If a plaintiff selects the tribunal of a foreign country as 
the one in which he will sue, he cannot afterward say that 
the judgment of that tribunal is not binding upon him. 

5. It is doubtful whether a defendant can be taken as 
subjecting himself to a foreign tribunal where he enters an 
appearance which is so far involuntary as being the only 
method of saving some property in the hands of the foreign 
tribunal. A voluntary appearance, with the intention of 
taking advantage of the judgment, if in defendant’s favo-, 
binds him. Brissac v. Rathbone, 6 H. & N. 301. 

6. It is doubtful whether the fact of a defendant having 
property within the country of the foreign tribunal is 
sufficient to cause a judgment of that tribunal to bind him. 
“Tt should rather seem,” says the court of queen’s bench, 
“that while every tribunal may very properly execute 
process against the property within its jurisdiction, the 
existence of such property, which may be very small, 
affords no sufficient ground for imposing on the foreign 
owner of the property a duty or obligation to fulfill the 
judgment.” — Law Times. 


———_+e__—__ 
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LEGAL REFORM IN BRAziL.—Don Pedro, emperor of 
Brazil, acknowledges in his recent address to the general 
assembly of the empire, that “there is need for reform in 
our (Brazilian) judicial legislation, to provide an upright 
administration of justice and for the protection of indi- 
vidual rights from excesses and abuses.” He favors limiting 
the authority of the police, confining arrests to cases of 
unavoidable necessity, facilitating bail and appeal, “es- 
pecially the guardian guarantee of habeas corpus ;” and he 
desires laws enacted which shall protect “to the utmost 
possible extent a legitimate expression of the national vote 
by preventing the abuses which practice has demonstrated 
to be in existence.” 


rk os 


Tax oN STATE Stocks. — Secretary Boutwell, a few 
days ago, referred to Attorney-General Akerman the 
question whether the state of Massachusetts is entitled 
to return of internal revenue tax paid on dividends, 
accruing to the state, as stockholder in the Boston 
and Albany railroad. 

The attorney-general has just submitted to the 
secretary his opinion in the case. He states that he does 
not understand the law to compel the commissioner to 
refund the taxes which he may judge to have been 
erroneously collected. He is authorized, not obliged, 
to refund; but, representinga government that abhors 
injustice, the commissioner should refund in all cases 
of illegal collection, except where an apparent fault of 
the tax payer, or his acquiescence in them, constitute 
sufficient circumstances to discredit the claims. 
Whether such circumstances exist in this case, is for 
the consideration of the commissioner. The attor- 
ney-general, after reviewing the action of several of 
his predecessors in cases of similar nature to the one 
before him, says that the conclusion is reached that 
dividends on state stock were not subjected to tax, 
and informs the secretary that he should assume tht 
this tax was not legally collected. 
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Lee & Shepard of Boston are to republish a little 
book issued some years ago on “ The Legal Acquire- 
ments of William Shakespeare,” by Franklin Fisk 
Heard. With the three works on that subject already 
extant in England, and the result of Mr. Heard’s 
investigations, one ought to be able to form a very 
lucid opinion about Shakespeare’s attainments in the 
law. —— Robert Clarke & Co., of Cincinnati, have in 
preparation a collection of trade mark cases. —— A new 
edition of Beck’s Medical Jurisprudence is announced 
by J. B. Lippincott.—— The second volume of the 
*“* American Reports” will be ready in a few weeks. 


——_e*> oe —_——_ 


LEGAL NEWS. 

Georgia has not a native son on her supreme court bench. 

The Hon. Reverdy Johnson has been made a doctor of 
laws by the University of Maryland. 

Prof. Dwight is delivering lectures on constitutional law 
to the junior and senior classes of Cornell University. 

The district courts of Georgia cost the people of that 
state $130,000 per annum. 

The class, recently graduated at the Columbia college law 

hool, pr ted an elegant vase to Professor Dwight, the 
evening before the commencement. 

The annual commencement of the Columbian College 
law school of Washington, D.C., took place on the 12th 
inst. The graduates numbered sixty. 


Geo. H. Holden, of the Suffclk county (Mass.) bar, impli- 
cated in a fraudulent divorce case, was, on the Ilth inst., 
sentenced to four months’ imprisonment. 


It is said that the leading counsel in the celebrated 
Tichborne case, in England, received four thousand dollars 
each for their fees. 





Miss Mary E. Stevens, of Cambridge, Mass., one of Gov. 
Claflin’s new justices of the peace, was for many years 
clerk in the registry of deeds office at East Cambridge, and 
is now in the law firm of E. G. Stevens & Daughter, Boston. 


Hon. H. A. Wideman, associate justice of the supreme 
court of the Hawaiian Islands, and Judge McBride, of the 
circuit court of the islands aforesaid, have been sojourning 
in California. 


The supreme court of Georgia has decided that the dis- 
charge of a bankrupt does not relieve his securities from 
liability on his paper; that the discharge kills the debt as 
to him, but not as to his securities. 


Hon. A. J. Williard, of the supreme court of South Caro- 
lina, Hon. D. H. Chamberlain, attorney-general of the same 
state, and Hon. Luther R. Smith, of the Alabama circuit 
court, were before the congressional ku-klux investigating 
committee, in Washington, last week. 


Hon. John B. Skinner, one of the most distinguished 
lawyers of western New York, and a prominent citizen of 
Buffalo, died in that city on the 7th inst. Mr. Skinner was 
United States district attorney under the administration of 
President Pierce. 


The Mormons having refused to pay the expenses of the 
United States courts, the lawyers have stipulated that the 
fees of jurors shall be paid by parties to suits, and Judge 
McKeon has ordered a jury term of his district court for 
the 10th of July. This arrangement applies only to civil 
business. 7 


Hon. Reverdy Johnson, of Maryland, delivered the 
annual address to the graduating class of the law depart- 
ment connected with the University of Maryland, on the 
10th inst., and Hon. Edwards Pierrepont, of New York, 
performed the same service for the graduating class of the 
Columbian College law school, at Washington, D. C., on the 
Lth inst. 





a 
NEW YORK STATUTES AT LARGE. 


CHap. 705. 


Aw Act to amend chapter three hundred and sixty- 
eight of the laws of eighteen hundred and sixty-five. 
entitled “‘ An act for the incorporation of societies 
or clubs for certain social and recreative purposes.” 

PASSED April 25, 1871. 

The of the e 0 si 
and disomy, do enact tefonouss nt @ Senate 
SECTION 1. The first section of the act entitled “ An act for 

the incorporation of societies or clubs for certain social and 

recreative purposes,” is hereby amended by adding after the 
word “athletic” the words “ military drill,” so as to read 

“social, temperance, benefit, gymnastic, athletic, military 

drill, musical, yachting, hunting, fishing, batting, or law- 

ful sporting purposes.” 
§ 2. This act shall take effect immediately. 





Cuap. 710. 


Aw Act to authorize the clerks of certain counties to 
appoint additional special deputies. 


PasseED April 25, 1871; three-fifths being present. 


The Pec 0 Ve epresent 

and y PALE. ; he " a ee 

SecTIonN 1. The clerk of every county in this state, having 
a population of one hundred thousand inhabitants, is hereby 
authorized to designate one or more of the persons em- 
ployed in his office to attend upon the courts of which he is 
clerk, and the persons so designated shall severally possess 
the same power and authority as the said clerk to attend 
and do all the things in and about the courts for which 
they are severally designated. 

$2. Such appointment shall be in writing, and shall be 
filed in the clerk’s office cf the county, and every person 
appointed for this duty shail, before he enters upon it, 
take the oath required of ail officers by the constitution 
and laws of this state, and shaii held his appointment 
during the pleasure of such clerk. 

§ 3. This act shall take effect i:mmediately. 





Cuap. 721. 


An Act to amend and consolidate the several acts 
relating to the preservation of moose, wild deer, 
birds and fish. 

PASSED April 26, 1871; three-fifths being present. 


The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

SECTION 1. No person shall kill or pursue, in the counties 
of Kings, Queens and Suffolk, any deer, during a period of 
five years from the passage of this act. No person shall kill 
or pursue in any other part of this state, any moose, elk, 
carriboo or wild deer, save only during the months of 
August, September, October and November. No person 
shall have in his possession, or offer for sale, or transport, 
any moose, carriboo, elk or wild deer, or fresh venison, save 
only during the months of August, September, October, 
November and December. No person shall at any time kill 
any fawn during the time when it is in its spotted coat, or 
have the fresh skin of such fawn in his possession. No 
person shall pursue any wild deer with dogs in any county 
of this state lying north of the Mohawk river, or shall kill 
in the water any deer or fawn which has been driven into 
such water by dogs. No person shall in any part of this 
state still-hunt, or set any trap or other device at any artifl- 
cial salt lick or other place, for the purpose of trapping any 
deer or fawn and kill the same, excepting for consumption 
in his own family. 

Any person offending against any of the preceding pro- 
visions of this section shall be liable to a penalty of fifty 
dollars for each moose, elk, carriboo, deer or fawn so killed 
or pursued or trapped, or moose, elk, deer, carriboo or 
fawn skin had in his possession; and may be proceeded 
against in any county of the state; provided, however, that 
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any person may sell or have in possession the moose, elk, 
carriboo or deer aforesaid, between the first day of January 
and the firat day of March, without liability to the penalties 
herein provided, in case he shall prove that such game was 
killed outside the limits of this state, and at some place 
where the law did not prohibit such killing. Dogs pursu- 
ing moose, elk, carriboo and deer may be killed by any per- 
son, and the game constable or other town official may kill 
any dog that habitually pursues moose, elk, carriboo or 
deer, and the owner of such dog shall be liable to a penalty 
of ten dollars for such moose, elk, carriboo or deer killed 
by such dog. 

$2. No person shall kill, or expose for sale, or have in his 
or her possession, after the same has been killed, any wild 
duck, goose or brant, between the first day of May and the 
first day of September, under a penalty of twenty-five dol- 
lars for each bird killed or had in possession. 

$3. No person shall at any time kill any wild duck, goose 
or brant, with any device or instrument kown as a swivel 
or punt gun, or with any gun other than such guns as are 
habitually raised at arm’s length and fired from the 
shoulder, or shall use any net, device or instrument, or gun 
other than such gun as aforesaid, with intent to capture or 
kill any such wild duck, goose or brant, under a penalty of 
one hundred dollars. 

$4. No person shall sail for any wild fowl, or shoot at any 
wild goose, brant or duck, from any vessel propelled by 
steam or sails, or from any boat or other structure attached 
to the same, under a penalty of ten dollars. 

$5. No person shall use any floating battery or machine 
for the purpose of killing wild fowl, or shoot out of any 
such floating battery or machine at any wild goose, brant or 
duck, under a penalty of one hundred dollars for each 
offense. 

§6. No person shall kill or expose for sale, or have in his 
or her possession after the same has been killed, any wood- 
cock, between the first day of February and the fifteenth 
day of July, under a penalty of fifty dollars for each bird. 

$7. No person shall kill or expose for sale, or have in his 
or her possession after the same has been killed, any quail, 
between the first day of January and the twentieth day of 
October, undera penalty of twenty-five dollars for each bird. 

§8. No person shall kill or expose for sale, or have in his 
or her possession after the same has been killed, any ruffed 
grouse, commonly called partridge; or pinnated grouse, 
commonly called prairie chicken, between the first day of 
January and the fir%t day of September, under a penalty of 
twenty-five dollars for each bird. 

$9. No person shall at any time within this state kill or 
expose for sale, or have in his or her possession after the 
same is killed, any eagle, woodpecker, night-hawk, spar- 
row, yellow-bird, wren, martin, oriole or bobolink, or other 
song-bird, under a penalty of five dollars for each bird. 

§10. No person shall kill or expose for sale, or have in his 
possession after the same has been killed, any robin, 
brown thrasher, meadow lark or starling, save only during 
the months of August, September, October, November and 
December, under a penalty of five dollars for each bird. 

$11. The last two sections shall not apply to any person 
who shall kill any bird for the purpose of studying its 
habits or history, or having the same stuffed and set up asa 
specimen; or to any person who shall kill on his own prem- 
ises any robins in the act of destroying fruits or grapes. 

$12. No person shall destroy or rob the nest of any wild 
birds whatever, under a penalty of twenty-five dollars for 
each offense. 

§ 13. No person shall kill, catch or discharge any fire-arms 
at any wild pigeon while on its nestling ground, or break 
up, or in any manner disturb such nestling ground, or the 
birds therein, or discharge any fire-arm at any distance 
within one-fourth of a mile of such nestling place at any 
pigeon, under a penalty of twenty-five dollars for each 
offense. 

814. No person shall, at any time or place within this 
ftate, take any ruffed grouse, commonly called partridge, or 
auy quail, with any trap “r snare, under a penalty of twenty- 
five dollars for each bird, except upon his own grounds. 





§ 15. There shall be no shooting or hunting, or having in 
possession in the open air the implements for shooting, on 
the first day of the week called Sunday, and any person 
violating the provision of this section shall be liable toa 
penalty of not more than twenty-five dollars, nor less than 
ten dollars, for each offense. 

§ 16. Any person who shall knowingly trespass upon lands 
for the purpose of shooting, hunting or fishing thereon, 
after public notice by the owner or occupant thereof, as 
provided in the following section, shall be liable to such 
owner or occupant in exemplary damages to an amount not 
exceeding one hundred dollars, and shall also be liable to 
such owner or occupant for the value of the game killed or 
taken. The possession of impl ts of shooting or fish- 
ing shall be presumptive evidence of the purpose of the 
trespass. 

§ 17. The notice referred to in the preceding section shall 
be given by erecting and maintaining sign-boards, at least 
one foot square, in at least two conspicuous places on the 
premises ; such notice to have appended thereto the name 
of the owner or occupant, and any person who shall tear 
down, or in any way deface or injure, any such sign-board 
shall be liable to a penalty of one hundred dollars. 

§ 18. No person or corporation shall throw or deposit, or 
permit the same to be thrown or deposited, any coal tar, 
refuse from gas-houses, or other deleterious substance, or 
cause the same to run or flow into or upon any of the rivers, 
lakes, ponds or streams of this state, under a penalty of 
fifty dollars for each offense, in addition to liability for all 
damage he may have done; but this section shall not apply 
to streams of flowing water which constitutes the motive 
power of the machinery of manufacturing establishments, 
where it is necessary for the manufacturing purposes car- 
ried on in such establishment, to throw from, or run the 
refuse matter and material thereof into such stream. 

§ 19. No person shall at any time catch any speckled trout 
with any device save with a hook and line, except for the 
purpose of propagation, as hereinafter provided, or place 
any set lines in waters inhabited by them, under a penalty 
of fifty dollars for each offense. 

§ 20. No person shall kill or expose for sale, or have in his 
or her possession after the same has been killed, any 
speckled trout, save only from the fifteenth day of March 
to the fifteenth day of September, under a penalty of 
twenty-five dollars for each fish. But this section shall not 
prevent any person from catching trout with nets in waters 
owned by them to stock other waters. 

§ 21. No person shall kill or expose for sale, or have in his 
or her possession after the same has been killed, any sal- 
mon trout, or lake trout, in the months of October, Novem- 
ber, December, January and February, under a penalty of 
ten dollars for each fish, except that in Otsego lake fish 
may be caught or killed by hook and line only, but they 
may be had alive for artificial propagation, or the stocking 
of other waters. Nor shall fish be taken from the Jakes in 
Westchester and Putnam, from the first day of November 
to the first day of April. 

§ 22. No person shall kill or expose for sale, or have in his 
or her possession after the same has been killed, any black 
bass, Oswego bass, or muscalonge, between the first day of 
January and the twentieth day of May, except alive, for 
artificial propagation or the stocking of other waters, under 
a penalty of ten dollars for each offense. 

§ 23. No person shall catch any bass, trout or other fish, in 
any of the waters of this state, by shutting or drawing off 
any portion of said waters, or by dragging or drawing small 
nets or seines therein, when the water shall be wholly or in 
part drawn off in any of the ponds, lakes, rivers, streams 
and the waters surrounding Staten Island, under a penalty 
of twenty-five dollars for each offense. 

§ 24. No person shall set, or use, or assist in setting or 
using, any pound, weir, seine, trap-net or set-net in the 
waters of Oneida and Onondaga lakes, or Keuka, com- 
monly called Crooked lake, or in any of their outlets, inlets 
or tributaries, at any time during the term of ten years 
from the passage of this act, under a penalty of fifty dollars, 
for each offense. 
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§ 25. No person shall kill or catch any fish in the Mohawk 
or Clyde rivers, Irondequoit bay, in the county of Monroe, or 
in the inlets thereof, or the lakes in the counties of West- 
chester, Rockland, Wyoming, Columbia, Ulster, Genesee, 
Orange, Putnam, Herkimer, Rensselaer, Sullivan, Tioga, 
Cortland, Broome and Livingston, by any trap, dam, weir, 
net, seine, or by any device whatever, other than that of 
angling with hook and line or with a spear, under a penalty 
of twenty-five dollars for each offense. 

$26. It shall not be lawful for any person or persons to 
take or catch fish of any kind or in any manner, after the 
passage of this act, in the waters of the Oil Creek reservoir, 
in the ties of Allegany and Cattaraugus, or from the 
streams tributary thereto, at any place within the distance 
of one mile from the inlet of such streams into said reser- 
voir at high-water mark, under a penalty of ten dollars for 
each fish so caught or taken, but such fish may be eaught 
and taken after the expiration of two years from the pas- 
sage of this act in any other manner than by nets, baskets 
or seines. 

$27. It shall be unlawful for any person to use any purse- 
net for the catching of fish in any of the waters within the 
jurisdiction of this state, lying easterly of the boundary 
line between the counties of Queens and Suffolk, excepting 
the waters of Long Island sound, Gardner's bay and little 
Peconic bay, under a penalty of two hundred dollars for 
each offense. 

§ 28. No person shall at any time take any fish with a net, 
spear or trap of any kind, or set any trap, net, weir or pot 
with intent to catch fish in any of the fresh waters or canals 
of this state, except as hereinbefore or hereinafter pro- 
vided ; nor shall it be lawful, at any time, to draw any seine 
or net for the taking of fish in any portion of Flushing bay 
or its branches, nor in Lake Canandaigua, Cayuga, Cham- 
plain or the inlets thereof; and any person violating the 
provisions of this section shall be deemed guilty of a mis- 
demeanor, and shall likewise be liable to a penalty of 
twenty-five dollars for each offense; but suckers, catfish, 
bullheads, bony fish, or moss bunkers, eels, white-fish, shad, 
herring, and minnows are exempted from the operation of 
this section, also pike, in all waters save those lying in 
Columbia county and Cayuga lake ; provided, however, that 
nothing in this section shail be so construed as to legalize 
the use of gill-nets in any of the inland waters or canals of 
this state, nor seines or nets of any kind in the waters of 
Otsego lake, except from the first day of March to the last 
day of August, and no gill-nets except during the months 
of July and August. But no such seine or net shall have 
meshes less than two inches in size, and, in the Hudson 
river, the meshes of all gill-nets and set-nets shall be not 
less than four and one-half inches in size each, and those of 
fykes set in any of the waters surrounding Long Island, 
Fire Island, Staten Island, and the bays and salt water estu- 
aries and rivers approaching thereto, to be not less than 
four and one-half inches in size; and any person who shall 
willfully injure or destroy, by grappling or otherwise, any 
nets used in the Hudson or East rivers for the purpose of 
catching shad, shall be liable to a penalty of twenty-five 
dollars for each offense, and, in default of payment thereof, 
shall be imprisoned in the county jail of the county within 
whose jurisdiction the offense may be committed for not 
more than thirty days. All drawing of seines in the Susque- 
hanna river is prohibited. 

§ 29. It shall be unlawful for any person or persons to take, 
catch or procure in or from Conesus lake, Hemlock lake and 
Silver lake, or the inlets or outlets thereof, lying within the 
counties of Livingston, Ontario and Wyoming, any fish, 
except minnows, with or by any means or device other than 
a hook and line. And no person shall, in any manner what- 
ever, take or catch from the waters of said lakes, or the 
inlets or outlets thereof, any pike, pickerel, muscalonge, 
salmon trout, bla¢k bass or rock bass between the first day 
of January and the first day of May. No person shall know- 
ingly sell, or offer for sale, any fish caught or from said 
lakes, or the inlets or outlets thereof, contrary to the pro- 
visions of this section; and it shall be unlawful for any 
person knowingly to purchase any fish so taken in or from 








said lakes, or inlets or outlets. Whoever shall violate any 
foregoing provisions of this section shall be deemed guilty 
of a misdemeanor, and shall also be subject to a penalty for 
each offense of not less than fifteen nor more than fifty 
dollars, to be recovered in a civil action with costs, as here- 
inafter provided. All fines or penalties imposed under the 
provisions of this section may be recovered, with costs of 
suit, by any person or persons, in his or their own names, 
by an action in the supreme court or any court of record of 
this state, which action shall be governed by the same rules 
as other actions in said supreme court or other court of 
record, except that, in a recovery by the plaintiff or plain- 
tiffs, in such suit in said court, of less than fifty dollars, the 
plaintiff shall be entitled to costs not exceeding the amount 
of such recovery. On the non-payment of any judgment 
recovered in pursuance hereof, the defendant shall be com- 
mitted to the common jail of the county in which such 
action shall be brought, for the period which shall be com- 
puted at the rate of one day for each dollar of the amount 
of judgment, not to exceed thirty days. Any penalties, when 
collected, shall be paid by the court before which recovery 
shall be had, one-half to the commissioners of fisheries of 
the state of New York, and the remainder to the plaintiff 
or plaintiffs. 

§ 30. Every person building or maintaining a dam upon 
any of the fluvial waters of this state, which dam is higher 
than two feet, shall likewise build and maintain during the 
months of March, April, May, September, October and No- 
vember, for the purpose of the passage of fish, a sluice-way 
in the said channel at least one foot in depth at the edge of 
the dam and of proper width, with four inch square cross 
pieces upon the bottom of the sluice-way three feet apart, 
which sluice-way shall be placed at an angle of not more 
than seven degrees, and extending entirely to the running 
water below the dam, and which sluice-way shall be pro- 
tected on each side by an apron at least one foot in height, 
to confine the water therein. 

Every person violating the provisions of this section 
shall, for each months’ violation thereof, forfeit the sum of 
twenty-five dollars, to be recovered by and in the name of 
the overseer of the poor of any town adjoining the stream 
upon which such neglect shall happen. 

§ 31. It shall be lawful for the boards of supervisors of the 
several counties of the state, by the affirmative vote of a 
majority of the members elected, at a regular meeting of 
such boards respectively, to authorize tye election, in each 
or any of the towns of their respective counties, of an officer 
to be designated the game constable, who shall be chosen at 
town meetings as other town officers are chosen, and hold 
office for the term of one year; and he shall take the oath of 
office the same, and be vested with and have the same 
powers in serving process under this act that town consta- 
bles now possess in serving civil process. It shall be the 
duty of the game constable, after reliable information, to 
prosecute all violations of this act, and he shall! receive such 
compensation for his services as is allowed by law for like 
services to constables of towns, and also one-half of all pen- 
alties recovered by him for violations of this act. In case of 
neglect or refusal of any game constable to prosecute any 
such violation, he shall forfeit the penalty of twenty-five 
dollars, to be sued for and recovered as specified in this act. 
Whenever any game constable shall fail to recover the pen- 
alty in any prosecution commenced by him pursuant to this 
section, the costs of suit incurred by him shall be a charge 
against the county, and it shall be the duty of the board of 
supervisors of the county to audit and allow the same, as 
other county charges are audited and allowed. 

§ 32. It shall be lawful for the board of supervisors of any 
county to make any regulations protecting other birds, fish 
or game than those mentioned in this act, and such ordi- 
nance shall be published in a paper in such county, in which 
the session laws are published, and in the state paper, 
before going into effect. 

§ 33. Any person may sell or have in his or her possession 
any pinnated grouse, commonly called prairie chicken, 
ruffed grouse, commonly called partridge or quail, from the 
first day of January to the first day of March, and shall not 
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be liable to any penalty under this act, provided he proves 
that such birds or game were killed within the period 
provided by this act, or were killed outside the limits of 
this state, at some place where the law did not prohibit 
such killing. 

$34. Nothing in this act contained shall apply to fish 
caught or to the taking of fish in the waters of Lake On- 
tario, or any of its bays or estuaries within the counties of 
Oswego, Wayne, Jefferson and St. Lawrence, nor to the 
catching of fish in any way in the St. Lawrence river. 

$35. In all prosecutions under this act, against common 
carriers or express companies, it shall be competent for them 
to show that the prohibited article in his or her possession 
came into such possession in another state, or from beyond 
the United States, at some place where the law did not pro- 
hibit the possession; and such evidence shall be a valid 
defense to the prosecution. 

$36. Any justice of the marine or district court in the city 
of New York, or any justice of the peace, police or other 
magistrate, upon receiving sufficient security for costs on 
the part of the complainant, and sufficient proof by affidavit 
that any of the provisions of this act have been violated by 
any person being temporarily within his jurisdiction, but 
not residing there permanently, or by any person whose 
name and residence are unknown, is hereby authorized to 
issue his warrant for the arrest of such offender, and to 
cause him to be committed or held to bail to answer the 
charge against him ; and any such justice or magistrate, upon 
receiving proof of probable cause for believing in the con- 
cealment of any game or fish mentioned in this act, during 
any of the periods prohibited, shall issue his search warrant 
and cause search to be made in any house, market, boat, car 
or other building, and for that end may cause any apartment, 
chest, box, locker, crate or basket to be broken open and 
the contents examined. Any court of special sessions is 
hereby invested with jurisdiction to try and dispose of all 
and any of the offenses against the provisions of this act 
occurring in the same county. 

$37. In case of failure by any person to pay the penalty 
imposed upon him, pursuant to this act, he shall be com- 
mitted to the common jail of the county for a period of not 
less than five days, and at the rate of one day for every dollar 
of the judgment, when the same exceeds five dollars. 

$38. All penalties imposed by this act may be recovered, 
with costs of suit, by any person, in his own name, before a 
justice of the peace, in the county where the offense was 
committed, or where the defendant resides, where the 
amount recovered does not exceed the jurisdiction of such 
justice, or, when such suit shall be brought in the city of 
New York, before any justice of the district court or of the 
marine court of said city; and such penalties may be re- 
covered in the like manner in any court of record in the 
state, but on a recovery by the plaintiff in such case for aless 
sum than fifty dollars, the plaintiff shall only be entitled to 
costs to an amount equal to the amount of such recovery; 
and it shall be the duty of any district attorney in this state, 
and he is hereby required, to commence actions for the re- 
covery of the penalties allowed hereby, upon receiving 
proper information, and in all actions brought by such 
district attorney, one-half of the penalty recovered shall 
belong to the person giving information on which the action 
is brought, and the other half shall be paid to the treasurer 
of the county for the support of the poor. 

$39. A state bounty of thirty dollars for a grown wolf, 
fifteen dollars for a pup wolf, and twenty dollars for a pan- 
ther, shall be paid to any person or persons who shall kill 
any of said animals within the boundaries of this state. The 
person or persons claiming said bounty shall prove the 
death of the animal so killed by him or them, by producing 
satisfactory affidavits and the skull and skin of said animal, 
before the supervisor and one of the justices of the peace of 
the town within the boundaries of which the said animal 
was killed. Whereupon said supervisor and justice of the 
peace, in the presence of each other, shall burn and destroy 
the said skull, and brand the said skin, so that it may be there- 
after identified, and issue, to the person or persons claiming 
and entitled to the same, an order on the treasurer of the 





county to which said town belongs, stating the kind of 
animal killed, the date of the killing of the same, and the 
amount of the bounty to be paid, in virtue of the within 
section of this act; and the county treasurers of this state 
are hereby authorized and directed to pay all orders issued 
as aforesaid ; and all orders issued in the manner aforesaid, 
and paid by the treasurer of any county in this state, shall 
be a charge of said county against the state, the amount of 
which charge, on delivery of proper vouchers, the comp- 
troller is hereby authorized and directed to allow in the 
settlement of taxes due from said county to the state. 

§ 40. Any person having in his or her possession on the 
shores of any lake, or on the banks of or upon any waters 
inhabited by salmon, salmon-trout, lake-trout, or brook- 
trout, black or Oswego bass or muscalonge, during the 
closed season, without the permission of the commissioners 
of fisheries, any snares, nets, stake-poles, or other devices, 
used in unlawfully taking such fish, shall be liable to a 
penalty of fifty dollars, but nothing herein contained shall 
apply to that portion of the Hudson river south of the dam 
at Troy. 

§ 41. No person shall place in any fresh water stream, lake, 
or pond, without the consent of the owner, any lime or other 
deleterious substance, or any drug or medicated bait, with 
intent thereby to injure, poison, or catch fish, nor place in 
any pond or lake, stocked with or inhabited by trout, bass, 
pike, pickerel, or sunfish, any drug or other deleterious sub- 
stance, with intent to destroy such trout or otherfish. Any 
person violating the provisions of this section shall be 
deemed guilty of a misdemeanor, and shall, in addition 
thereto, and in addition to any damage he may have done, 
be liable to a penalty of one hundred dollars. 

§ 42. All acts and parts of acts, the provisions of which are 
superseded by this act, or related to the same subject, or 
which are inconsistent with the same, are hereby repealed. 

§ 43. The counties of Delaware and Chenango are ex- 
empted from the operations of sections sixteen, seventeen, 
and thirty-one. 

§ 44. The fourth section of chapter five hundred and sixty- 
seven of the laws of eighteen hundred and seventy, entitled 
“An act to amend an act entitled ‘An act to appoint com- 
missioners of fisheries for the state of New York,’ passed 
April twenty-second, eighteen hundred and sixty-eight, is 
hereby amended by adding thereto the words “or the 
waters of Gravesend bay and those lying easterly from the 
line drawn from the extreme west point of Coney Island to 
Fort Lafayette, nor to the county of Suffolk.” 

§ 45. Nothing in chapter five hundred and sixty-seven of 
the laws of eighteen hundred and seventy shall apply to or 
affect the setting or using of any pound, weir, set, or fly-net, 
by any person, in any of the salt waters within the jurisdic- 
tion of this state, lying easterly of the boundary line between 
the counties of Queens and Suffolk. 

§ 46. It shall not be lawful for any person to take eels in 
fikes or pots at any time between the first day of October 
and the first day of March in any year, in the waters of 
Jamaica bay. 

§ 47. This act shall take effect on the first day of May, 
eighteen hundred and seventy-one, except as herein other- 
wise provided. 





CHAP. 875. 
Aw Act for the incorporation of Trades’ Unions and 
societies of Workingmen. 
PASSED May 1, 1871. 

The People of the State of New Fam, represented in Senate 

and Assembly, do enact as follo 

- Section 1. The workingmen oe the state of New York 
may incorporate themselves into unions and societies 
under and by virtue of the provisions of the act of the leg- 
islature of this state, passed April twelfth, eighteen hun- 
dred and forty-eight, entitled “ An act for the incorpora- 
tion of benevolent, charitable, scientific and missionary 
societies,” and the several acts amendatory thereof; and 
the provisions and restrictions of said acts shall apply to the 
formation and incorporation of said unions and societies in 
all respects. 

§ 2. This act shall take effect immediately. 
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Cap. 610. 

An Act to legalize executions issued by the county 
clerks of the several counties of this state, = 
ju nts by po hy of the oS 
docketed in their summenttbe offices, and sales at 
property on such executions. 


Passep April 19, 1871; three-fifths being present. 
The People the State of New York, represented in Senate 
and yi, do enact ¢ follows: 
Section 1. Executions issued by the county clerks of the 


several counties of this state, between the twelfth day of 
May, in the year one thousand eight hundred and sixty- 





1, That said minor person shall be bound to serve his 
employer or employers for a term of not less than three or 
more than five years. 

2. That said minor person, so indentured, shall not leaye 
his said employer or employers during the term of which 
he shall be indentured, and if any said apprentice, so inden. 
tured as aforesaid, shall leave his said employer or employ- 
ers, except as hereinafter provided, the said employer or 
employers may compel the return of the said apprentice, 
under the penalties of this act. 

8. That said employer or employers shall covenant and 
agen, in said indenture, to provide, at all times during the 





nine, and the sixth day of May, in the year one th 
eight hundred and seventy, on judgments of justices of the 
peace, docketed in their respective offices, and the issuing 
of all such executions, and the sales of property on all such 
executions, are hereby made and declared legal and valid ; 
but nothing herein contained shall affect any action or pro- 
ceeding now pending to set aside, or have declared void, 
any such execution or sale. 
§2. This act shall take effect immediately. 





CuHap. 702. 
Aw Act relative to contracts for advertisements in 
newspapers published on Sunday. 
Passep April 25, 1871; three-fifths being present. 
The People of the Ly) New a represented in Senate and 

Assembly, do enact as follo’ 

Section 1. All sere oer or agreements of any nature 
made with tle publishers or proprietors of any paper 
dated, published or issued on the first day of the week, shall 
be as valid, legal and binding, as contracts made with news- 
papers dated or published on any other day of the week. 


§ 2. This act shall take effect immediately. 





CHAP. 733. 
Aw Act in relation to actions against sheriffs. 
PASSED April 26, 1871. 
The o Fes of the State ato of New York, represented in Senate 
ssembly, do enact as follows: 

ree 1. Any action heretofore commenced, or which 
may hereafter be commenced, against any sheriff, in his 
official capacity, in any court of record, shall be entitled to 
precedence, after issue joined, over any and all other cases 
at issue in such court not now entitled to preference by law, 
and shall be so placed on the trial calendar of such court. 

$2. No action shall be brought against any sheriff upon a 
liability incurred by the doing of an act in his official capa- 
city and in virtue of his office, or by the omission of an 
official duty, not including the non-payment of money col- 
lected upon an execution, unless the same shall be com- 
menced within one year from the time when the cause of 
action shall have accrued. 

$3. This act shall take effect immediately. 


CHAP. 934. 
Aw Act in reference to apprentices and employers. 
PASSED May 27, 1871. 
The of the State of New York, represented in Senate and 
A do enact as follows : 


Section 1. On and after the passage of this act, it shall 
not be lawful for any person or persons in this state to 
employ or take as an apprentice any minor person to learn 
the art or mystery of any trade or craft, without first having 
obtained the consent of such person’s legal guardian or 
guardians; nor shall any minor person be taken as an 
apprentice aforesaid unless an agreement or indenture 
be drawn up in writing, in accordance with the provisions of 
this act, and duly executed under seal, by the person or per- 
sons employing said apprentice, and also by the parents or 
parent, if any be living, or by the guardian or guardians of 
said apprentice, and likewise by said minor person so becom- 
ing an apprentice. 

§ 2. Said agreement or indenture, in order to m tke the lew 
valid, shall contain the following covenants and provisions : 





ti of the same, suitable and proper board, lodg- 
oa and medical attendance for said apprentice, and said 
employer or employers shall also further covenant and agree 
to teach, or cause to be carefully and skillfully taught to, his 
or their said apprentice, every branch of his or their busi- 
ness, to which said apprentice may be indentured, and said 
employer or employers shall be further bound, at the ex- 
piration of said apprenticeship, to give to said apprentice 
a certificate in writing, stating that said apprentice has 
served a full term of apprenticeship, of not less than three 
or more than five years, at such trade or craft as may be 
specified in said indenture. 

§3. Any person or persons taking an apprentice without 
complying with the provisions of this act, shall be deemed 
guilty of a misdemeanor, and, on the conviction thereof 
in the court of sessions, of general or special sessions, held 
in and for the county in which the business of said em- 
ployer or employers may be conducted, shall be subject to 
a fine of not less than five hundred dollars, the fine to be 
paid to the treasurer of said county, for the use and bene- 
fit of said county. 

§ 4. Any and all indentures made under and in pursuance 
of the provisions of this act, shall not be canceled or an- 
nulled before the expiration of the term of said indentures, 
except in case of death, or by the order of, or judgment of, 
the county or supreme court of this state, for good cause, 
and any apprentice so indentured who shall leave his em- 
ployer or employers, without his or their consent, or with- 
out sufficient cause, and shall refuse to return, may be 
arrested, upon the complaint of said employer or employ- 
ers, and taken before any magistrate having jurisdiction of 
misdemeanors, who may cancel said indentures, and, on 
conviction, commit said apprentice to the house of correc- 
tion, house of refuge or county jail, in and for said county, 
for such length of time as such magistrate may deem just, 
or until said apprentice shall have attained the age of 
twenty-one years; and, in case such apprentice, so inden- 
tured, shall willfully neglect or refuse to perform his por- 
tion of the contract, as specified in said indenture, then 
said indenture may be canceled in the manner aforesaid, 
and said apprentice so violating said indentures, shall for- 
feit all back pay, and all claims against said employer or 
employers, and said indentures shall be canceled. 

§ 5. Should any employer or employers neglect or refuse 
to teach, or cause to be taught, to said apprentice the art 
or mystery of the trade or craft to which said apprentice 
has been indentured, or fail at any time to provide suitahle 
and proper board, lodging and medical attendance, said 
apprentice individually, or his parent or parents, guardian 
or guardians, may bring an action against said employer or 
employers to recover damages sustained by reason of said 
neglect or refusal; and, if proved to the satisfaction of the 
court, said court shall direct said indentures to be canceled, 
and may impose a fine on said employer or employers, not 
exceeding one thousand and not less than one hundred 
dollars, and said fine shall be collected and paid over te 
said apprentice, or his parent or guardian, for his sole use 
and benefit. 

§6. Any indentures made and executed, wherein parts 
conflict with or are not in accordance with the provisions 
of this act, shall be invalid and without any binding 
effect. 

§7. All acts or parts of acts inconsistent herewith are 
hereby repealed. 

§8. This act shall take effect immediately. 
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COMBINATIONS TO INCREASE PRICES. 


Combinations and confederacies to enhance or 
reduce the prices of labor have always been declared 
illegal by the courts, and not only illegal, but indicta- 
ble offenses, either at common law or under the 
statute. 

Mr. Chitty, in the third volume of his Criminal Law, 
page 1163, cites numerous cases where the courts have 
sustained indictments at common law for conspiracies 
to increase wages; and The People v. Fisher, 14 Wend. 
9, may be cited as an authority that such combinations 
are indictable under the statute of this state. In Hil- 
ton v. Eckersley, 6 Ellis & B. 17, it was held that an 
agreement by eighteen mill-cwners to be governed, as 
to wages and the general management of their works, 
by a majority of the parties to it, for the purpose of 
more effectually resisting a combination of the work- 
people, was void, as against public policy, and in 
restraint of trade. 

The arguments used against combinations to effect 
wages are equally applicable to combinations to enhance 
or reduce the price of any articles of trade or com- 
merce, and all such combinations were declared illegal 
by Savage, C. J., in The People v. Fisher, supra, 
although that point was not before the court. 

The question, however, has been directly presented 
to the supreme court of Pennsylvania in the case of 
the Morris Run Coal Co. v. Barclay Coal Co., not yet 
reported, and has received an elaborate examination. 
That was an action on a bill drawn upon one party in 
favor of another party to a contract between five coal 
companies, for a sum found due in the equalization of 
prices under the contract. These five companies repre- 
sented almost the entire body of bituminous coal in 
the northern part of Pennsylvania. By the combina- 
tion entered into under the contract in question, they 
had control of the entire market in a large section of 
the country, and they agreed not to ship and sell coal 
except as therein provided. They were prohibited 
from selling under prices to be fixed by a committee 
representing each company, and they were obliged to 
suspend shipments upon notice from an agent that their 
allotted share of the market had been forwarded or 
sold. To prevent competition, they provided for an 
arrangement with dealers and shippers of anthracite 
coal. The court held the contract to be against public 
policy, illegal and void, and fortified its conclusions by 
the following argu-nents and authorities: 


“The illegality of contracts affecting public trade appears 
inthe books under inany forms. The most frequent is that 
of contracts betwen individuals to constrain one of them 
from performing a business or employment. The subject 
was elaborately discussed in the leading case of Mitchell v. 
Reynolds, 1 Peere Williams, 181, to be found also in 1 Smith’s 
Leading Cases, 172. The distinction is there taken which 
now marks the current of judicial decision everywhere; 
that a restraint upon a trade or employment which is gen- 
eral is void, being contrary to public interest, really benefi- 
cial to neither party, and oppressive at least toone. ‘Gen- 
eral restraints,’ says Parker, J., ‘are all void, whether by 
bond, covenant or promise, with or without consideration, 
and whether it be of the party’s own trade or not,’ citing 
Coke Jam. 596; 2 Bulstrode, 136; Allen, 67. ‘To obtain,’ he 
says, ‘the sole excrcise of any known trade throughout 





England is acomplete monopoly, and against the policy of 
the law.’ A reason given is ‘the great abuses these volun- 
tary restraints are liable to; as, for instance, from corpora- 
tions who were perpetually laboring for exclusive advantages 
in trade, and to reduce it into as few hands as possible.’ In 
reference to a contract not to trade in any part of England, 
it is said, there is something more than a presumption 
against it, because it never can be useful to any man to 
restrain another from trading in all places, though it may 
be to restrain him from trading in some, unless he intends a 
monopoly, which is a crime. These principles have been 
sustained in many cases, which need not be cited, as most 
of them will be found in Mr. Smith’s note to the leading 
cases. The result of those in which particular restraints 
upon trade have been held to be valid between individuals 
is, that the restraint must be partial only, the consideration 
adequate and not colorable, and the restriction reasonable. 
Upon the last requisite, Tindal, C. J., remarks, in Homer v. 
Graves, 7 Bingham, 743: 

“*We do not see how a better test can be applied to the 
question, whether reasonable or not, than by considering 
whether the restraint is such only as to afford a fair pro- 
tection as to the interests of the party in favor of whom 
it is given, and not so large as to interfere with the interests 
of the public. Whatsoever restraint is larger than the ne- 
cessary protection of the party can be of no benefit to 
either ; it can only be oppressive, and if oppressive, it is in 
the eye of the law unreasonable. What is injurious to the 
public interest is void on the ground of public policy.’ Many 
cases have been decided as to what is a reasonable restric- 
tion and what is not, and is therefore void, but two only 
may be referred to as illustrations. In Mullin v. May, 11 M. 
& W. 653, a covenant not to practice as a dentist in Lon- 
don, orin any of the places in England or Scotland where 
the plaintiff might have been practicing before the ex- 
piration of the term of service with them, was held to be 
reasonable as to the limit of London, but unreasonable 
and void as to the remainder of the restriction. So in 
Green vy. Price, 13 M. & W. 695, a covenant not to follow the 
perfumery business in the cities of London and Westmin- 
ister, or within the distance of six hundred miles there- 
from, was good as to the cities, and void as to the limit 
of six hundred miles: see also Pierce v. Fuller, 8 Mass. 223; 
and Chappel v. Brockway, 21 Wendell, 158. An important 
principle stated in these cases is, that as to contracts for 
a limited restraint, the courts start with a presumption 
that they are illegal unless shown to have been made upon 
adequate consideration, and upon circumstances both re- 
asonable and useful. This presumption is a necessary con- 
sequence of the general principle, that the public interest 
is superior to private, and that all restraints on trade are 
injurious to the public in some degree. The general rule 
(said Woodward, C. J.) is, that all restraints of trade, if 
nothing more appear, are bad. Keeler yv. Taylor, 3 P. F. 
Smith, 468. That case may be instanced as a strong illus- 
tration of the rule as to what is not a reasonable restric. 
tion ; and the principles I have been stating are recognized 
in the opinion. Keeler agreed to instruct Taylor in the 
art of making platform scales, and to employ him in that 
business at $1.50 per day. Taylor engaged to pay Keeler 
or his legal representatives $50 for each and every scale he 
should thereafter make for any other person than Keeler, 
or which should be made by imparting his information to 
others. This was held to be an unreasonable restriction 
upon Taylor's labor, and therefore void, as in restraint of 
trade. Testing the present contracts by these principles, 
the restrictions laid upon the production and price of coal 
cannot be sanctioned as reasonable, in view of their in- 
timate relation to the public interests. The fleld of opera- 
tion is too wide and the influence too general. 

The effects produced on the public interests lead to the 
consideration of another feature of great weight in deter- 
mining the illegality of the contract, to wit: the combina- 
tion resorted to by these five companies. Singly each might 
have suspended deliveries and sales of coal to suit their 
own interests, and might have raised the price, even 
though this might have been detrimental to the pub- 











lic interest. There is a certain freedom which must be 
allowed to every one in the management of his own af- 
fairs. When competition is left free, individual error 
or folly will generally find a correction in the con- 
duct of others. But here is a combination of all the 
companies operating in the Blossburg and Barclay mi- 
ning regions, and controlling their entire production. 
They have combined together to govern the supply and the 
price of coal in all the markets from the Hudson to the 
Mississippi rivers, and from Pennsylvania to the lakes. This 
combination has a power in its confederated form which no 
individual action can confer. The public interest must 
succumb to it, for it has left no competition free to correct 
its balefulinfluence. When the supply of coal is suspended, 
the demand for it becomes importunate, and prices must 
rise. Or if the supply goes forward, the price fixed by the 
confederates must accompany it. The domestic hearth, 
the furnaces of the iron master and the fires of the manu- 
facturer, all feel the restraint, while many dependent 
hands are paralyzed and hungry mouths are stinted. The 
influence of a lack of supply, or a rise in the price, of an 
article of such prime necessity cannot be measured. It 
permeates the entire mass of community, and leaves few 
of its mem»ers untouched by its withering blight. Such a 
combination is more than a contract, it is an offense. ‘I 
take it,’ said Gibson, J., ‘a combination is criminal when- 
ever the act to be done has a necessary tendency to pre- 
judice the public, or to oppress individuals by unjustly 
subjecting them to the power of the confederates, and giv- 
ing effect to the purpose of the latter, whether of extortion 
or of mischief.’ Commonwealth v. Carlisle, Brightly’s Re- 
ports, 40. In all such combinations, where the purpose is 
injurious or unlawful, the gist of the offense is the con- 
spiracy. Men can often do, by the combination of many, 
what severally no one could accomplish, and even what when 
done by one would be innocent. It was held in the Common- 
wealth v. Eberle, 3 8. & R. 9, that it was an indictable con- 
spiracy for a portion of a German Lutheran congregation to 
combine and agree together to prevent another portion of 
the congregation, by force of arms, from using the English 
language in the worship of God among the congregation. 
So a confederacy to assist a female infant to escape from 
her father’s control, with a view to marry her against his 
will, is indictable as a conspiracy at common law, while it 
would have been no criminal offense if one alone had in- 
duced her to elope with and marry him. Mifflin v. Common- 
wealth, 5 W. & 8. 461. One man or many may hiss an actor, 
but if they conspire to do it they may be punished. Per 
Gibson, C. J., Hoody. Palen, 8 Barr, 260; 2 Russell on Crimes, 
556. And an action for a conspiracy to defame will be sup- 
ported, though the words be not actionable if spoken by 
one. Hood y. Palen, supra. ‘Defamation by the outcry of 
thumbers,’ says Gibson, C. J., ‘is as resistless as defamation 
by the written act of an individual.’ And says Coulter, J. : 
‘The concentrated energy of several combined wills, oper- 
ating simultaneously and by concert upon one individual, is 
dangerous even to the cautious and circumspect; but when 
brought to bear upon the unwary and unsuspecting, it is fa- 
tal.’ Twitchell v, Commonwealth, 9 Barr, 211. There is a potency 
in numbers, when combined, which the law cannot overlook, 
where injury is the consequence. If the conspiracy be to 
commit a crime or an unlawful act, it is easy to determine its 
indictable character. It is more difficult when the act to 
be done or purpose to be accomplished is innocent in 
itself. Then the offense takes its hue from the motives, 
the means or the consequences. If the motives of the 
confederates be to oppréss, the means they use unlawful, 
or the consequences to others injurious, their confeder- 
ation will become a conspiracy. Instances are given in 
the Commonwealth y. Carlisle, Brightly’s Rep. 40. Among 
those mentioned as criminal is a combination of em- 
ployers to depress the wages of journeymen below what 
they would be if there was no resort to artificial means, 
and a combination of the bakers of a town to hold up the 
article of bread, and by means of the scarcity thus pro- 
duced to extort an exorbitant price for it. The latter in- 
stance is precisely parallel with the present cage. It is the 
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effect of the act upon the public which gives that case and 
this its evil aspect as the result of confederation; for any 
baker might choose to hold up his own bread, or coal 
operator his coal, rather than to sell at ruling prices; but 
when he destroys competition by a combination with 
others, the public can buy of no one. 

“In Rex v. De Barenquetal, 3 M. & 8. 67, it was held to bea 
conspiracy to combine to raise the public funds on a par- 
ticular day by false rumors. 

“The purpose itself (said Lord Ellenborough) is mischiey- 
ous—it strikes at the price of a valuable commodity in 
the market, and if it gives a fictitious price by means of 
false rumors, it is a fraud leveled against the public, for it 
is against all such as may possibly have any thing to do 
with the funds in that particular. Every ‘corner,’ in the 
language of the day, whether it be to effect the price of 
articles of commerce, such as breadstuffs, or the price of 
vendible stocks, when accomplished by confederation to 
raise or depress the price and operate on the markets, is a 
conspiracy. 

“The ruin often spread abroad by these heartless con- 
spiracies is indescribable ; frequently filling the land with 
starvation, poverty and woe. 

“ Every association is criminal whose object is to raise or 
depress the price of labor beyond what it would bring if it 
were left without artificial aid or stimulus. Rex v. Buer- 
dike, 1M. & 8.179. In the case of such associations the ille- 
gality consists most frequently in the means employed to 
carry out the object. To fix astandard of prices among men 
in the same employment, as a fee bill, is not, in itself, crim- 
inal; but may become so when the parties resort to coer- 
cion, restraint or penalties upon the employed or employ- 
ers, or, what is worse, to force of arms. If the means be 
unlawful, the combination is indictable. Commonwealth y. 
Hunt, 4 Met. 111. 

* A conspiracy of journeymen of any trade or handicraft 
to raise the wages by entering into combination to coerce 
journeymen and master workmen employed in the same 
branch of industry to conform to rules adopted by such 
combination, forthe purpose of regulating the price of 
labor, and carrying such rules into effect by overt acts, is 
indictable as a misdemeanor. 3 Wharton's Crim. Law, cit- 
ing the People v. Fisher, 14 Wend.9. Without multiplying 
examples, these are sufficient to illustrate the true aspect of 
the case before us; and to show that a combination such as 
these companies entered into to control the supply and 
price of the Blossburg and Barclay regions is illegal, and the 
contract therefore void.” 








+>o—_—_—— 
CONDITIONS IN RESTRAINT OF MARRIAGE. 


We believe that the question as to the validity of 
conditions in restraint of marriage annexed to devises 
and bequests had never been directly decided by the 
courts of this state until the decision of Dennis v. 
Pettibone, an abstract of which was given by us on 
page 150, although there are several reported cases 
that contain obiter dicta on the subject. Mr. Senator 
Allen remarked, in the case of McCartee y. Teller, 8 
Wend. 290, that ‘‘ any condition which imposes restric- 
tions upon marriage is against the policy of the law, as 
the law encourages marriages. It is a general rule that 
a condition annexed to a devise or bequest for life, 
whereby it is to be divested by the marriage of the 
devisee or legatee, is to be considered or intended 
merely in terrorem, and is, therefore, void, because 
limitations in restraint of marriage are not to be 
favored.”” The question, however, did not arise in 
that case. 

By the civil law such was the undoubted rule, but it 
may be considered doubtful whether any “general 
rule’’ can be derived from the numerous and irrecon- 
cilable decisions that have been made by the English 
and American courts. It is no doubt true, that, if the 








Beer smo 


SFeEHSaRP OEP eB te o we 


a 


th: 


mal 
oth 





— 
and 
any 


but 
vith 


De a 


lev- 
y in 


r it 
do 
the 
> of 
> of 
| to 
isa 


on- 
rith 


2 or 
f it 


lle- 
1 to 
nen 
im- 
yer- 
loy- 
3 be 
hv. 


raft 
ree 
ume 
uch 
of 
3, is 
cit- 
‘ing 
t of 
h as 
and 
the 


of 
ses 
the 


t it 
ral 
on- 
lish 
the 











THE ALBANY LAW JOURNAL. 407 








—_ 





condition in restraint of marriage is merely in terrorem, 
it is void, but what conditions shall be so regarded is 
involved in great uncertainty and confusion. 2 Red. on 
Wills, 297. Our only purpose in this article is to notice 
afew of the cases wherein conditions in restraint of 
marriage have been annexed to a devise to a widow. 

Lord Mansfield said, in Long v. Dennis, 4 Burrows, 
2055, that “‘conditions in restraint of marriage are 
odious, and are, therefore, held to the utmost rigor 
and strictness. They are contrary to sound policy. By 
the Roman law they are all void. Conditions precedent 
must previously exist; therefore, in these there can be 
no liberality except in the construction of the clauses. 
But in cases of conditions subsequent, it has been 
established by precedents, that when the estate is not 
given over they shall be considered as only in terrorem. 
This shows how odious such conditions are. In reason 
and argument the distinction between being and not 
being limited over is very nice, and a clause can carry 
very little terror which is adjudged to be of no effect.” 

In Parsons vy. Winslow, 6 Mass. 169, which is fre- 
quently cited as a leading case in this country, the 
devise was of an annuity to the testator’s wife “‘ during 
her widowhood and life,’ with a devise over to his 
son at the end of his wife’s widowhood or life. The 
limitation to the widowhood was held void, solely on 
the ground that the devise over to the son was not 
effective, as he was the sole heir of the testator, and 
the court remarked, that “it is a rule of law that to 
give a thing to the person to whom the law gives it, 
and in the same manner, is as if it had not been given; 
so that a devise or bequest to the person to whom the 
law would give the same thing, in the same manner, is 
utterly void.’’ In Hoopes v. Dundas, 10 Penn. St. 75, and 
in Mellvaine v. Gethen, 3 Whart. 575, a condition subse- 
quent attached to a bequest of personalty, in restraint 
of the marriage of a widow, where no limitation over 
was provided, were held void, as being merely in 
lerrorem. 

Where the condition is precedent the bequest will 
not take effect without a performance of the condition, 
as it is the essence of the condition that it shall not 
become operative until performance thereof; but when 
the condition is subsequent, as a bequest to a widow 
during widowhood, the cases seem to regard the con- 
dition as merely in terrorem, and, therefore, void, 
unless there be a limitation over, in which case the 
condition is held to be valid. Such was the view taken 
by the supreme court of this state in the case of Den- 
nis v. Pettibone, already cited. There the testator 
devised the premises in question to his wife for and 
during her life, and so long as she should remain his 
widow, with a devise over after the wife’s death or 
marriage. The widow afterward married, but claimed 
a life estate, on the ground that the condition was 
void, being in restraint of marriage. The court held, 
that the devise over being effective, the condition was 
valid, and the widow’s estate terminated by the 
marriage. The principle seems to be, that the law 
recognizes a power on the part of a husband to impose 
a reasonable restraint upon his wife’s marriage in the 
event of his death, as the cendition of his bounty, and 
if, upon breach of that condition, he gives the legacy 
to another, a court of equity will not lend its aid to 
strip him of a right which the general law vests in him. 


+ 
oo 





A bill has been introduced in the Connecticut legislature 
making the legal rate of interest six per cent, when not 
otherwise agreed, and repealing the usury laws. 





THE LAW OF FIXTURES; ITS HISTORICAL 
DEVELOPMENT AND PRESENT STATE. 


It has been said of history that it finds its entablature 
in law; it may conversely be said of law that it finds 
its explanation in history. Hence arises the necessity 
for lawyers in interpreting the laws of any period to 
regard them in the light of the contemporary history ; 
for so only are we able to intelligently judge of their 
consistency or inconsistency with the laws of the pre- 
ceding and succeeding periods. The law of fixtures, 
the subject of this article, is more especially obnoxious 
to this necessity or rule, inasmuch as, from its primary 
relation to the freehold of land, it has had to undergo, 
and has undergone, corresponding variations with each 
successive variation of its principal or relative. And 
just as those latter variations have been mainly occa- 
sioned by considerations of modern equity breaking 
in upon the rigor of the olden law, so also have the 
former variations been for the most part occasioned 
by like equitable reasons. The very name of “‘fixtures”’ 
affords in itself in the ambiguity, or rather the inver- 
sion, of its meaning, a perpetual memorial of the extent 
of the effects of this equitable interference; for while 
it doubtless originally connoted that sort of positive 
fixation and positive annexation which the etymology 
of it suggests, yet it now connotes the altogether nega- 
tive and opposite conception of ‘‘the right to unfix or 
to remove.’ See Hallen v. Runder, infra. Moreover, 
the infrequency in early times, and the frequency in 
these and in more recent days, of disputes regarding 
fixtures, afford a further evidence or proof of the ex- 
tent of these modern modifications of the law; as does 
also the scantiness, or rather the almost total want, of 
allusion to fixtures in the early records and memorials 
of our law. 

This scantiness of allusion is, indeed, at first sight 
remarkable. Thus, the word fixtwres does not so much 
as once occur either in the abridgment of Bacon or in 
that of Viner as a substantive head of law; nor is it 
mentioned among the ‘‘ Termes de la Ley.’”’ It occurs, 
indeed, in Comyn’s Digest, but in the addenda only, 
and not in the principal body of that work. In the 
Year Books it is as infrequent, nor do the smaller com- 
pendiums, digests, and abridgments of our early law 
present the name in any greater prominence or fre- 
quency. It is true, indeed, that the substance of the 
law of fixtures is found in all those early records, but 
then the materials of it there given are not only scanty 
in their amount, but are also stowed away among the 
subordinate divisions of other and seemingly uncon- 
nected heads of law. Thus, in the abridgment of 
Bacon, we find the following somewhat obscure allusion 
to them under the head of ‘‘ Executors and Adminis- 
trators:”’ 


“*(H.) What shall be deemed the testator’s personal estate 
or assets in the hands of the executor; and herein—(1.) . . 
.. (2)... . @.) What shall be deemed his personal estate; 
and therein what things shall go to the heir, and not to the 
executor.” 


And again we find numerous matters entered under 
the head of ‘‘ Waste or Wast,”’ which, we at first sight 
imagine, might as correctly have been entered under 
the head of “ Fixtures;’’ and yet they nowhere appear 
under this latter head. The precise relation, indeed, 
of fixtures to waste in early and in more recent times is 
an interesting subject to investigate, and is a matter 
not altogether easy to define. It appears, however, 
speaking generally, that the law of waste, as being the 
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earlier law, included within it in early times the law of 
fixtures, regarded at least from the landlord’s point of 
view ; and this aspect of the law of fixtures having been 
originally the only aspect of it, it would follow that the 
law of fixtures and the law of waste were originally 
identical. But the law of fixtures in its predominant 
modern aspect is the law of the tenant more than of 
the landlord, and as such it is unknown to the early 
law, and is, therefore, specifically a different law from 
that of waste. 

The comparatively late origin of the law of fixtures 
in the dern cc ption of it seems, however, to ad- 
mit of explanation. If we call to mind the peculiarity 
of the relation subsisting in old times between the lessor 
and his lessee —a relation in which status was every 
thing, and in which contract had neither place nor part ; 
where the tenant had no civil existence independently 
of, or as against, his lord, but was (so far as regarded 
his tenancy at least) the mere bailiff or agent of his 
lord; we shall readily understand, I think, that in such 
a relation the maxim of accessio cedit principali found 
unobstructed operation. From this maxim, which in 
its special application to land assumed in the civil law 
the form of “ Solo cedit, quod solo inaedificatur,” and 
in our own law the form of “ Quidquid plantatur solo, 
solo cedit,”’ it followed in virtue of the relation afore- 
said subsisting between landlord and tenant, that 
every thing of whatever sort put upon or put into 
the soil by the tenant straightway became part and 
parcel of the soil, and the tenant had no right, even 
during his term, to remove or to unfix it again. It 
was, in fact, the landford’s fixture from the first, and 
the tenant had neither any property in it, nor any 





right to, or power over, it in this the earliest phasis of 


the agricultural relation. So long, therefore, as this 
phasis of that relation continued, there was neither 
occasion nor opportunity for the question of fixtures to 
spring up as between landlord and tenant. It was only 
and could only be from the time that the tenant 
acquired a certain personal freedom or individual in- 
dependence that the question in this aspect of it could 
arise; for fixtures as we have seen is a word which 
peculiarly regards the tenant as waste does the lord. 
And although it is true that a man who was the villein 
of one lord might be the tenant of some other person 
to whom he stood in no relation of villenage, still, as he 
occupied a position which was customarily assigned to 
the villein, although his personal rights were unabated, 
his rights in respect of his tenancy doubtless suffered 
depression from the analogy of the villein’s condition ; 
and beyond all doubt those latter rights were most 
difficult, if they were not impossible, to assert, for 
where was the law which recognized them, or the legal 
machinery which enforced and supported them ? 

Now it is matter of history that this primitive re- 
lation subsisted in all its unmitigated rudeness for a 
period that was sufficient to allow the full develop- 
ment and solidification of the law of agricultural 
fixtures, purely and simply so called, that is to say, 
of erections and other things which were indispensable 
to the bare or necessary enjoyment or culture of 
the land as such. The primitive rigor of this branch 
of the law of fixtures admits, therefore, of the simplest 
explanation; and the continuance of that rigor down 
to the present times admits of as ready aone. Its 
continuance is in fact a result of the operation of that 
maxim of our law which is expressed by the phrase 
“* Equitas sequitur legem,” whereby equity is ren- 
dered powerless to check the operation or to remedy 





the effects of a law which has been once definitely 
and clearly formed, and declared. But indeed the 
villein or anti-villanus had little (if he had any) equi- 
table ground of complaint. ‘‘ Nam scienti alienum 
esse solum, potest culpa objici, quod temeri aedifica- 
verit in eo solo, quod intelligerit alienwm esse.” Inst, 
II, 1, 30. 

It appears to have been in the reign of Edward ] 
that the villein or pro-villein class first rose to im- 
portance, and accordingly we find, in the reign of 
Edward II, his immediate successor, the first trace 
of a contention between a landlord and his tenant, 
respecting the claim of the latter to take down certain 
agricultural erections put up by himself upon his farm, 
Thus we read in the Year Book (Il, 518), that in the 
17 Edward II, a person who was the lessee of land 
built a house upon the land, and afterward pulled it 
down, and was adjudged guilty of waste for so doing, 
Lord Coke, in apparent reference to this case, re- 
marks (Co. Litt., 53a), that there was waste in the 
building of the house, and also new or further waste 
in afterward suffering it to waste. This decision, 
which is the first of the reported decisions upon the 
matter, probably checked for atime the enterprise of 
the villein improver; but that enterprise soon dis- 
covered other contrivances whereby to elude or to 
defeat the landlord’s right. These contrivances we 
shall consider hereafter; for the present we must 
follow up the effect of the decision itself. It appears, 
then, that the decision was thoroughly effective, and 
even final, upon the particular state of matters in 
respect of which it was pronounced, for although we 
do indeed find a considerable number of cases, both 
early and recent (being the cases hereinafter in that 
relation mentioned), upon matters more or less re- 
sembling this particular state of matters, yet we do 
not find any other instance of a dispute regarding the 
identical state of matters, until so recent a date as 
the beginning of the present century, when the same 
question was again raised, and apparently in a willful 
or intentional manner, in the great case of Elwes v. 
Mawe (3 East, 38), decided by Lord Ellenborough in 
1803. The inducement for bringing this case forward 
at all at the time appears, as well from the argu- 
ments of counsel as from the judgment delivered in 
it, to have been the hope of being able, upon the 
strength of the (as we shall see) admitted liberality 
of the law of fixtures in matters other than the 
strictly agricultural, to extend the like liberality to 
the strictly agricultural fixtures also, and thereby 
to dissipate and to dispel by one decision, conceived 
in the modern spirit, the rigor of a law which had 
descended without mitigation from the olden times. 
But the endeavor failed of its object, and the old 
rigor of the law of agricultural fixtures — where 
those fixtures were buildings let into the ground — sur- 
vived then, as it still survives, the noble and learned 
judge having decided, after an examination of all 
the cases, that ‘“‘no adjudged case had yet gone the 
length of establishing that buildings subservient to 
the purposes of agriculture, as distinguished from 
those of trade, were removable by the tenant himself 
who built them during his term.”’ 

The cases to which we alluded on a previous page as 
having arisen upon matters more or less resembling 
the state of matters exemplified in the 17 Edward II, 
and in Elwes v. Mawe, are chiefly the following: In 
the 24 Eliz. in Cooke’s Case (Moore, 177), one Cooke 
brought an action of waste against one Humphrey, and 





SBEBERB EES EAS 


1 we 
both 
that 


aae 06d 


-sion of his consent to the buildings being.ereeted. 


THE ALBANY LAW JOURNAL. 








eee 
for waste assigned (inter alia) the distraint of two doors 
with their cheek posts. Humphrey pleaded the erec- 
tion of the said doors and posts by himself after the 
commencement of his tenancy, and their removal at 
the expiration of it, and upon demurrer the justices 
held that Humphrey’s defense was no plea, Mr. Justice 
Pirryam stating as follows: ‘“‘When the lessee takes 

windows or doors, which were already in the 
house at the time of the granting of the lease, such 
taking is waste; moreover, if the lessee annexes any 
thing to the frank tenement and afterward takes it, 
such taking also is waste. Now some doors are a de- 
fense to the frank tenement as outer doors, while 
others are less in the nature of necessities — for example, 
the inner doors which separate the apartments within 
the house. It seems, therefore, that a lessee who 
erects the posts for outer doors, and slings the doors 
upon them, cannot afterward remove the doors during 
histerm; but it is otherwise with innerdoors.”’ Again, 
in the 41 Eliz., in the case of Warner v. Fleetwood, 
quoted by Lord Coke at the conclusion of his report of 
Herlakenden’s Case (4 Rep., 64a), it was resolved per 
totam curiam that glass annexed to windows by nails, 
or in other manner, by the lessor or by the lessee, could 
not be removed by the lessee, for without glass it was 
no perfect house; and by lease or grant of the house it 
should pass as parcel thereof, and that the heir should 
have it, and not the executors; and it was likewise 
then resolved that wainscot, were it annexed to the 
house by the lessor or by the lessee, was parcel of the 
house; and that there was no difference in law if it be 
fastened by great nails or by little nails, or by screws, 
or by irons put through the post or walls (as have been 
invented of late time), but if the wainscot is by any of 
the said ways, or by any other way, fastened to the 
posts or walls of the house, the lessee cannot remove 
it, but he is punishable in an action of waste, for it is 
parcel of the house; and so by the lease or grant of the 
house (in the same manner as the ceiling or plastering 
of the house), it shall pass as parcel of it. 

There is also a case of Darcey v. Askwith, 15 Jac. I, 
reported by Hobart (234), which is more important for 
the dicta which it contains than for the decision which 
was giveninit. The principal of those dicta may be 
said to be the following: 

“It is generally true that the lessee hath no power to alter 
the nature of the thing demised; he cannot turn meadow 
into arable, nor stub a wood to make it pasture. A 
lessee may build a house where none was before, but that 
must be every way at his own charge. And if he 
keep it not in repair, an action of waste lies.” 


Such having been the rigor of the early law, and that 
rigor having survived, as we have seen, to the present 
day, in respect of all those strictly agricultural erec- 
tions, and the necessary completions thereof, which 
would have fallen in old times, and which do, there- 
fore, now also fall within the scope of the old law, the 
tenant’s only safety in putting up strictly agricultural 
buildings that are to be actually let into the soil, orany 
of the necessary completions thereof, is one or other 
of the two following courses, namely: either (1) To 
enter into such stipulations or into such an agreement 
with his landlord at the commencement of his tenancy 
regarding the cost of the erections, or regarding the 
subsequent continuance of his tenancy or otherwise, 


as his own practical wisdom may suggest; and failing | 
To | 


such stipulations or such an agreement, then (2) 
obtain from the landlord some indication or expres- 
In 
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the one case he will secure to himself a remedy upon 
the special stipulations or agreement; in the other case 
he will be able to proceed under the statute of 14 and 
15 Vict. c. 25, which, in its third section, enacts as 
follows: 

“That if any tenant of a farm or lands shall, after the 
passing of this act, with the consent in writing of the land- 
lord for the time being, at his own cost and expense, erect 
any farm building, either detached or otherwise, or put 
up any building, engine, or machinery, either for agri- 
cultural purposes, or for the purposes of trade and agri- 
culture (which shall not have been erected or put up in 
pursuance of some obligation in that behalf), then all such 
buildings, engines, and machinery shall be the property 
of the tenant, and shall be removable by him, notwith- 
standing the same may consist of separate buildings, or 
that the same, or any part thereof, may be built in, or 
permanently fixed to, the soil, so as the tenant making 
any such removal do not in anywise injure the land or 
buildings belonging to the landlord, or otherwise do put 
the same in like plight and condition, or as good plight 
and condition, as the same were in before the erection of 
any thing so removed ; provided, nevertheless, that no ten- 
ant shall, under the provision last aforesaid, be entitled to 
remove any such matter or thing as aforesaid, without first 
giving to the landlord or his agent one month’s previous 
notice in writing of his intention so to do; and thereupon 
it shall be lawful for the landlord, or his agent on his 
authority, to elect to purchase the matters and things so 
proposed to be removed, or any of them, and the right to 
remove the same shall thereby cease, and the same shall 
belong to the landlord; and the value thereof shall be 
ascertained and determined by two referees, one to be 
chosen by each party, or by an umpire to be named by 
such referees, and shall be paid or allowed in account 
by the landlord who shall have so elected to purchase the 
same.” 

But besides buildings fixed into the soil, it is evi- 
dent that other buildings might be erected which 
should either rest upon without being fixed into the 
soil, or which should not even rest upon the soil, but 
upon some substructure in the soil expressly prepared 
to receive them; and it was in resorting to this latter 
species of erections that the villein enterprise or saga- 
city, to which we have alluded, principally displayed it- 
self. The case of Cullingv. Tuffnall, Bul. N. P. 34, is a 
good illustration of this latter class of agricultural build- 
ings. It was the case of a barn raised upon “ patens 
and blocks of timber lying upon the ground, but not 
fixed in or to the ground.” Treby (L. C. J.), who 
tried the case at Hereford in 1694, declared the barn 
to be removable by the tenant who had erected it. 
The ground of his lordship’s opinion is stated in the 
report to have been a custom in that part of the country 
of erecting barns in the manner described, with q 
view to carrying them away again at the end of the 
term. Mr. Justice Buller, however, remarks of this 
case, that although the lord chief justice thought 
proper to rest it upon the custom of the country, he 
(Mr. Justice Buller) apprehended that it would now 
be determined in favor of the tenant without any 
difficulty ; ‘‘ for of late years,” he says, “‘many things 
are allowed to be removable by tenants which would 
not have been permitted formerly.”” And Lord Ellen- 
borough remarks of this case in the leading case of 
Elwes v. Mawe, before cited, ‘To be sure the tenant 
might take them away at the end of his term, and 





that without any custom; for the terms of the state- 
ment exclude them from being considered fixtures: 
‘They were not fixed in orto the ground.’’’ It appears 
to us, if we may hazard an opinion in the case, that 
Mr. Justice. Buller’s explanation is preferable to that 
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of Lord Ellenborough; for we think that the latter 
explanation would not alone have been sufficient to 
account for the original removability. For it has ap- 
peared in the previous part of this article, that the 
law of agricultural erections, being those erections 
which were (as indeed all the original agricultural 
erections were) barely necessary to the enjoyment of 
the land, or to the performance of the ordinary farm 
routine, was of a grasp sufficiently rigorous and com- 
prehensive to embrace in the earliest times even such 
agricultural erections as the barn in question, which 
were either not fixed in the ground at all or were 
but slightly fixed in it. And it wanted, therefore, the 
growth and counteracting influence of a contrary 
custom to relax the illiberality of the rule; it is how- 
ever true, that, by the year 1803, and indeed long before 
it, that silent pertinacity, which is the soul of liberty, 
had established a universal custom of removing fix- 
tures, even although strictly agricultural, which were 
constructed in the manner of the barn; and the fault 
of Lord Ellenborough’s criticism upon the case is not 
that it is erroneous in the substance, but that it is 
unlearned in the reason, of it. There does not appear, 
with the one remarkable exception of Wansboro’ v. 
Maton, hereinafter set forth, to have been any other 
decision upon a state of matters which was in all 
respects like to the state of matters presented in the 
barn case of Culling v. Tuffnall; and it may be as- 
sumed, therefore, that that case also settled the law 
in this particular respect upon its definite and final 
basis. 

We shall find, indeed, in the second or following 
division of our subject numerous resembling cases of 
like erections, which were held to be removable by the 
tenant who had erected them; but we shall there also 
find that the ground upon which this removability was 
declared was something entirely unconnected with 
agriculture. And we may, therefore, regard this first 
division of our subject, the purely agricultural part of 
it, as completed. 

Before leaving it, however, it is desirable to extract 
from it the principle which it is so well calculated to 
give, and which must be our guiding principle through- 
out all the rest of this investigation. We have seen 
how it was that by the most natural of all processes 
the early agricultural erections instantly and invariably 
became part and parcel of the soil upon which, or in 
which, they were set up. This ready union of the fix- 
tures with the soil may be resembled to the union or 
commixture of two objects which have a chemical 
affinity for each other; it was something altogether 
different, at least, from that merely mechanical union 
which is created or produced by the juxtaposition of 
two non-resembling bodies. Now, it is extremely im- 
portant to attend to the nature of this quasi-chemical 
union between the soil and the fixtures. For, if it be 
possible to find a like quasi-chemical affinity to exist 
between any other res principalis and its particular 
fixture or appendage, then it would only be consistent 
in such a case to hold that there, also, a quasi-chemical 
union either has arisen or ought to arise between the 
two objects, in the absence, at least, of any countervail- 
ing, equitable considerations. It becomes, therefore, 
in all cases a preliminary and, indeed, indispensable 
step in determining whether and by whom a particular 
fixture is removable, to first ascertain the proper or 
distinctive character of the res principalis itself. 
Thus, the inheritance in general consists of land purely 
and simply, so called, and the fixtures which would in 





such a case present an inherent affinity to it would be 
those only which are strictly agricultural. Sometimes, 
however, and more frequently, perhaps, than not in 
these modern days, the inheritance consists of land 
plus ‘some particular character of as permanent a 
nature as the land itself. 

Now, in this latter case, the particular fixtures which 
would have an affinity for the inheritance would be 
those objects or things which were themselves also in 
some essential manner possessed of that character; in 
other words, which were peculiarly or directly subser- 
vient to the enjoyment of the land in that, its seemingly 
adventitious yet permanently acquired and natural, 
character. The principle for which we are at present 
contending finds its illustration and expression in the 
salt-pans case of Lawton v. Salmon, 1 H. Bl. 259 n, 
In that case the inheritance consisted of salt-works, 
and the fixtures which were the subject of dispute 
were the salt-pans used in the works; two things 
between which there was an evident correspondence 
and affinity, or similarity of mutual adaptation. 
The case presented no circumstances of peculiarity 
giving rise to any equity as between the parties, so that 
the simple and unbiassed question to determine was 
this, whether the quality of the inheritance should or 
should not determine the quality of the fixtures also, 
that is to say, should determine whether these fixtures 
were irremovable, as forming part and parcel of the 
inheritance; for it was admitted that the salt-pans 
were, as a matter of fact, removable, and that, too, 
without damage either to themselves in the removal or 
to the building in which they were placed. Lord 
Mansfield, the judge who determined the case, recog- 
nized the importance of our principle of regarding the 
quality of the inheritance as the primary consideration 
in determining the quality of the fixtures, and, after 
briefly stating the then law of fixtures in the ordinary 
application of it, said as follows: 

“The present case is very strong. The salt-spring is a 
valuable inheritance, but no profit arises from it unless 
there is a salt-work, which consists of a building, etc., for 
the purpose of containing the pans, etc., which are fixed to 
the groynd. The inheritance cannot be enjoyed without 
them. They are accessories necessary to the enjoyment 
and use of the principal. The owner erected them for the 
benefit of the inheritance; he could never mean to give 
them to the executor, and put him to the expense of taking 
them away, without any advantage to him, who could only 
have the old materials. On the reason of the thing, there- 
fore, and the intention of the testator, they must go to the 
heir.” 

The reader will doubtless have observed, from 
the quotation given above, that Lord Mansfield re- 
garded the spring or the ground out of which it issued 
as being in itself the inheritance, and that he included 


‘the salt-pans and the salt-works in the same catalogue 


of accessories to the principal thing or the inheritance; 
it might, however, be submitted, that, at the time of 
the erection of the salt-pans, the salt-works were 
already part of the inheritance (see report of case), and 
that the pans, therefore, went with the works plus the 
spring, and not that the works plus the pans went with 
the spring; although, indeed, if Lord Mansfield’s view 
is to hold, even in this particular matter—a matter 
upon which his lordship would probably not have 
insisted — then our view of the case is strengthened all 
the more, as the salt-pans would. in such case, be ina 
double degree the accessory of the res principalis. 
This principle of ours was also afterward 
and proceeded upon by Lord Brougham, in his elaborate 
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judgment in the case of Fisher v. Dixon, 12 Cl. & Fin. 
312, where, after expressing his disapproval of the cider 
mill case (cited in Lawton v. Lawton, 3 Atk. 13), or 
rather the want of sufficient data to judge of the 
correctness of the decision which was given in it, he 
continued, with some slight inaccuracies, as follows: 


“Tf a cider mill be fixed to the soil, though it is a manu- 
factory and erected for the purpose of a manufactory, yet 
if it is really solo infirum, it is perfectly immaterial whether 
it be for the purpose of a manufactory, or of a granary, or 
of abarn, or of any thing else. It is a fixture on the soil, 
and it becomes part of the soil. Can any man say, that one 
of the great brew-houses would belong to the executor 
because it is erected for the purpose of a manufacture 
which is wholly unconnected with the land? It has 
nothing to do with the land, as may be seen by those who 
will take the trouble of looking at any of the brew-houses 
in London, which are established in places where it would 
be very difficult to find a blade of grass, much less a crop of 
barley, of which to make malt. But although it is a manu- 
factory, . . . . it would go unquestionably to the heir.” 


The principle was also followed in D’ Eyncourt v.Greg- 
ory, 3.1L. R. Eq. 382, decided in 1866, by Lord Romilly (M. 
R.). In this case, which was a case of the replacement 
of the old mansion upon certain settled estates by a 
new mansion, both larger in dimensions and more 
costly and magnificent in its fittings up, his lordship, 
after making certain preliminary statements and re- 
marks, spoke of the internal fittings up of the new 
mansion, as follows: 

“Both the painting and the tapestries could unquestion- 
ably be removed in this sense, that they could be taken 
down, and the place be either left open or filled with satin ; 
so likewise the satin in the frames could be taken down, 
and the gaps replaced by paper; and doubtless the paper, 
being stuck close to the wall, could not be removed. But, 
in my opinion, in all these cases, whether it be paper, 
or satin (or panels), or tapestry, they are all part of the 
wall itself, and they are fixtures not to be removed. In 
all these cases, the question is not whether the thing itself 
is easily removable, but whether it is essentially a part of 
the building itself from which it is proposed to remove 
it, asin the familiar instance of the grinding stone* 
of a flour-mill, which is easily removable, but which is 
nevertheless a part of the mill itself, and goes to the 
heir. ‘ With respect to the carved kneeling 
figures on the staircase in the great hall, and the sculptured 
marble vases in the hall, they appear to me to come within 
the category of articles that cannot be removed. I think 
it does not depend on whether any cement is used for 
fixing these articles, or whether they rest by their own 
weight, but upon this — whether they are strictly and pro}- 
erly part of the architectural design for the hall and stair- 
case itself. They resemble the stone of a 
mill, which is part of the mill itself, and goes tothe heir 
at law.” 

Our principle would probably explain even the case 
of the cider mill itself (quoted supra), upon which so 
many criticisms have been passed, and explain it, more- 
over, independently of the custom upon which Lord 
Hardwicke in Atkyns inclined to rest it; it would 
explain it, for instance, if we might assume that the 
inheritance which was the res principalis in the case 
was not purely and simply, or permanently, a cider 
manufactory, but was land primarily and mainly, and 
in fact almost exclusively, adapted for and devoted 
to agricultural purposes; and that the mill itself had 
an entire or individual existence after its removal. 
At all events, our principle had been recognized at the 
date of the cider mill and for a long time before it. 


*See Wystow’s case, cited in Place v. Fagg, 4 Man & Ry. 777. 





Thus we occasionally find it expressed in the cases 
given in the Year Books, and we more frequently de- 
tect it underlying those cases; and indeed it explains 
certain points in them which, but forthe explanation 
it affords, would be contrarient to the more modern 
views. For example, in the 20 Hen. VII, 7 Year Book, 
13, 24, in an action of trespass brought by an heir 
against the executor of his ancestor for the alleged 
tortious removal by the latter of a furnace which had 
been fastened with mortar to the frank tenement, we 
find that the court of common pleas declared the re- 
moval to have been tortious for the reasons which 
follow, namely: 


“Those things which can neither be forfeited on out- 
lawry in a personal action, nor be taken in execution, nor 
be distrained for rent, such things the executors shall not 
have ; but a furnace, or a table fixed with posts in the floor, 
ora wainscot, or border fastened to the frank tenement, 
also doors, windows, and other such things as are annexed 
to the frank tenement, and made ‘pur un profit del in- 
heritance,’ can neither be forfeited on outlawry, nor be 
taken in distress. ‘ ‘ ‘ But if they are re- 
movable, then are they not part or parcel of the frank 
tenement.” 


And again in the 21 Hen. VII, in a like action be- 
tween like parties, and for a like alleged tortious re- 
moval, we find the judges giving the following opin- 
ions, namely: 

Mr. J. Pollard was of opinion that the action would 
lie, for, as he remarked: 


“Such things as are fixed or fastened to the frank tene- 
ment will descend to the heir along with the inheritance, 
and moreover they will pass by feoffment with the frank 
tenement, é. y., where vats are fixed in the ground, whether 
in a brew-house or in a dye-house, they are appurtenances 
to the frank tenement, and are altered from the condition 
of chattels.” 


Mr. J. Kingsmill remarked : 

* After it is fixed to the frank tenement, it is incident to, 
if it is not also parcel of, the frank tenement ; and it will in 
all cases go with the frank tenement. And when 
a person fixes vats in brew-houses or in dye-houses, and 
then deceases, his heir shall have the vats ; for immediately 
upon their fixation they are for the continual profit of the 
house, and it is, therefore, more reasonable that the heir 
should have them (he having also the frank tenement to 
which they are fixed), than that the executors should have 
them (they having nothing whatever to do with the frank 
tenement).” 

It is the same principle which also explains that 
frequently-quoted passage in the Touchstone (pp. 469, 
470), where it is said that an executor ‘‘ shall not have 
the incidents of a house, as glass, doors, wainscot, and 
the like, no more than the house itself.’”’ Nor is the 
principle affected, or, if affected at all, it is only affected 
to be confirmed by the passage in the Office of Execu- 
tors (p. 53), which says that if the testator has only 
a term of years in the premises, and die before 
the term is expired, then his executor will succeed to 
his interest in the land, and also and in virtue thereof 
to his interest in the fixtures (deer, etc.), which belong 
to the land. And the principle is, indeed, generally 
recognized as having its foundation in reason and in 
good common sense. 

(To be continued.) 


— oo 


C. A. Tuttle, late reporter of the supreme court of Califor- 
nia, is a candidate for congress from the second district of 
that state. 
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CURRENT TOPICS. 

The attorney-general’s late “devil in equity,’ Mr. 
Wickens, having succeeded to the vice-chancellorship, 
our London legal contemporary, the Times, was 
shocked by our natural conjecture as to his disposition 
of that characteristic portion of fiendish anatomy 
which it seemed to us he might find superfluous. We 
now risk our contemporary’s fresh wrath by suggest- 
ing that the new judge might derive a useful hint from 
Dante’s account of Minos in the Inferno: 


“The —f soul confesses all its Fg 
hen brought before him: the e judge decrees 
Its proper place in hell; as many times 
As he himself encircles with his tail, 
Such is the destined number of degrees, 
The souls are plunged within the fateaalan scale.” 


The hearts of many over ambitious students will, 
no doubt, be lightened by the amendments to the 
new rules for admission to the bar printed in another 
column, but it may be doubted whether they will 
be greeted with much satisfaction by the profession — 
or at least by that portion of it which has given the 
subject of legal education any serious consideration. 
Why a distinction should be made in favor of stu- 
dents who have studied law for a year previous to 
the first of May we do not understand. If a three 
years’ course of study is deemed necessary to qualify 
for admission students hereafter commencing the 
study, why is the same term not equally necessary 
to those who began a year ago? It is very true that 
scores of young men, who had expected to rush to the 
bar after a few months study of the law, were dis- 
appointed when the new rules were announced, but 
their disappointment was of the character that the 
“country parson’ might properly have class among 
“the sorrows of childhood.’’ These short clerkships have 
been fatal to the prospects of hundreds of young men, 
and we are fearful that these new amendments will 
not tend to greatly improve the prospects of some 
others. 


That a contract by a married man with a single 
woman, to marry her, if entered into by her in igno- 
rance of his condition, is lawful on her part, and she 
may recover damages, was settled long ago. Wild v. 
Harris, 7 C. B. 999; Millward v. Littlewood, 5 Exch. 

. 775; Blattmacher v. Saal, 29 Barb. 22. The question 
has been raised in Coover v. Davenport, 1 Heiskell 
(Tenn.), 368, whether a continuance of the contract, 
by the woman, after a knowledge that the other party 
was married, might be taken into consideration in 
mitigation of damages. In that case the defendant 
had told the plaintiff, shortly after the making of the 
contract, that he was married, but represented to her 
that the necessary proceedings for a separation from 
his wife had been nearly consummated, and that he 
would be shortly free; that what remained to be done 
was merely formal, and that he would have no trouble 
in arranging it. Week after week, and mouth after 
month, these representations were repeated with some 
excuse for the delay, and were believed by her and the 
contract continued. The court held, that, under these 
circumstances, the fact that the plaintiff did not re- 
pudiate the contract at once, on discovering the mar- 
riage, but continued to receive the attentions of the 
defendant, could not be considered in mitigation of the 
damages; but that if the defendant acted fraudulently 
in procuring her to continue the contract, it was rather 
an aggravation of his original offense. The decision 





commends itself strongly to our sense of justice. Of 
course, if the plaintiff had consented to the continuance 
of the contract after the discovery, freely, understand- 
ingly and uninfluenced by false representations, that 
fact might properly have been considered in mitiga- 
tion of damages, but when she continues it only 
through the influence of fraudulent devices and mis- 
representations, she ought not to be made to suffer for 
it. 


It might prove interesting, however profitless, to 
know by what stroke of legerdemain the clause ex- 
tending for five years the contract for the publication 
of the court of appeals reports found its way into 
such strange company as surrounds it in the supply 
bill. Ifit was put there by the deliberate act of the 
legislature, it might, perhaps, prove profitable to all 
contractors with the state, for it would almost 
amount to a joint resolution offering a premium for 
violations of contracts. But that it was the deliberate 
act of the legislature is hardly supposable. It would 
be difficult, we apprehend, to find a majority of any 
moderately intelligent body of men that would coun- 
tenance so gross an outrage. If it was quietly smug- 
gled in and passed without observation, it would still 
be interesting to know it, as the knowledge might 
throw some light upon the methods by which our 
laws are made. But most interesting would it be 
for various reasons to know if it was ever seen or 
passed by any body save the engrossing clerks. Having 
reason to believe that much of the legislation of 
the last session was effected without the aid of the 
constitutional legislators, we deem it more than 
likely that this little “job” was effected in a like 
manner. Will not the party who knows “rise to 
explain?’ However it was passed, or by whatever 
trick or device it took on the semblance of law, it 
can have no effect without the deliberate sanction 
of the secretary of state. It will be a matter of sur- 
prise, to say the least, if it receive that sanction. No 
one knows better than the secretary that the contract in 
question has been persistently and openly violated in its 
most essential parts,and that it will be so violated during 
the whole five years if renewed. He knows, also, or 
has means for knowing, that the contract can be let 
to responsible parties — any one of the other law book 
publishers in the city of Albany, for instance, —at 
prices considerably reduced from that at which the 
reports are now sold, and with a reasonable degree 
of certainty that the contract will be kept; or, what 
is better, with a contract that will be so drawn as to 
hold the contractor in case of violation. This is a 
matter in which every lawyer that buys the court of 
appeals reports has an interest, and that interest is 


‘inimical to an extension which it rests with the secre- 


tary to grant or not, at discretion. 
a oe 
GENERAL TERM ABSTRACT. 


SvupREME Court— First DEPARTMENT. 





DECISIONS IN CASES ARGUED AT APRIL TERM, 1871. 


FORECLOSURE. 

Division of surplus moneys on foreclosure.—The defend- 
ant, Skidmore’s testator, owned the premises in ques- 
tion in fee, and mortgaged them to plaintiff. After 
making the mortgage the testator leased his equity of 
redemption to Phillips, who afterward executed a mortgage 
to Remsen, and another mortgage now held by Hoyt. The 
lease contained a covenant for quiet enjoyment, on condi- 
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tion that lessee performed his covenants to pay rent, 
taxes, etc. 

The mortgage was foreclosed and the land sold for $119,- 
000. After paying out of the proceeds the sum due the 
plaintiff as mortgagee and the amount of the widow’s 
dower interest, a surplus of $64,000 remains. This surplus 
is claimed by the executor of the lessor and by the lessee 
and his mortgagees. Held, in this case aformer general term 
has disposed of the question as to the right of the lessee 
to share in the surplus moneys to the extent of the value of 
his lease, and directed the mode by which that value was 
to be estimated. Whatever views we may have on these 
questions, we are controlled by that decision. In estimat- 
ing the value the general term directed the same to be done 
as follows: To allow the interest on the gross amount of 
the sale as the annual value; to deduct the amount to be 
paid for rent and taxes, and ascertain the present value of 
the remainder for six years, on the same principle as that 
provided in regard to annuities. There may be some error 
in the calculation. If it is done according to this rule, we 
affirm the order. If there is any error in the calculation 
the same can be corrected on settling the order. Clarkson 
y. Skidmore et al. Opinion by Ingraham, P. J. 


RAILROAD COMPANIES. 


The Harlem Railroad Company applied for the appoint- 
ment of commissioners of estimate and assessment, to fix 
the value of certain property now under lease to them, and 
owned by Mr. and Miss Kip, the appellants, for the purpose 
of acquiring it under the general railroad act. The applica- 
tion for commissioners was resisted, and from the order of 
Judge Cardozo appointing them this appeal is taken. Ap- 
pellants claim that the fee was not necessary for the 
petitioners’ business, the lease providing as amply for the 
public uses of the road as could the fee; that there was 
other property in the vicinity equally available for the pur- 
poses of the road, to obtain which no honest effort had been 
made. Held, that the use of this land, sought to be taken 
for a depot for the company, for some years past, as well as 
the proof from the officers of the company, establish the 
fact that the same is required for the purposes of the com- 
pany. The fact of the lease being still unexpired does not 
prevent this application. It may be necessary for the com- 
pany to make further expenditures for buildings, which 
they cannot do with prudence on a short lease, and the 
application for the fee is not unreasunable. We have noth- 
ing to do with the inquiry as to who are the stockholders, or 
what relation they bear to each other. The law treats rail- 
ways as institutions for the public convenience, and allows 
them to take property for the benefit of the railway, on the 
ground that it is for the public wants. The other point 
made on the argument by the appellants did not affect the 
questions properly before us on this appeal. Order must be 
affirmed. In the matter of the petition of the Harlem Railroad 
Company for the appointment of commissioners, etc. Opinion 
by Ingraham, P. J. 

TAXES AND ASSESSMENTS. 


1. When they become a lien. —The complaint in this action 
alleged that on June 15, 1866, the defendants conveyed cer- 
tain real property to Henry Brewster and others. That, in 
the deed of conveyance, the defendants covenanted that 
said premises were then free, clear, discharged and unin- 
cumbered of and from all former or other titles, charges, 
taxes, assessments and incumbrances of what kind and 
nature soever. That on October 10, 1868, said Brewster and 
others conveyed said premises to the plaintiff by deed, with 
the like covenants. That on October 5, 1868, an assessment 
on said premises for the construction of a sewer was con- 
firmed. That the contract for building said sewer was made 
by the Croton Aqueduct Board on October 23, 1865, and the 
construction thereof was substantially finished before June 
15,1866. The plaintiffs, then, demand judgment that defend- 
ants be decreed to satisfy said assessment of record, and to 
relieve and forever discharge said premises from all claim 
to, or interest therein, which defendants have by reason of 
said assessment. The defendants demurred to the com- 
plaint, upon the ground that no cause of action was alleged 





in the complaint. On appeal from an order overruling the 
demurrer and judgment entered thereon, — Held, that there 
is nothing in the covenants in the deed which requires the 
defendant to give a new covenant against subsequent in- 
cumbrances, but they are only required to assume to the 
purchaser more effectually the premises as conveyed at the 
date of the deed. The cost of building the sewer was no 
incumbrance at the date of the deed. It was no lien at that 
time, and was not made an incumbrance until it was as- 
sessed. The lien was not created by the corporation, but by 
statute. Neither the act of 1813 nor 1824 makes the cost of an 
improvement an incumbrance or lien until the assessment 
was laid. Demurrer was well taken. Judgment reversed. 
Dawdrey et al. vy. The Mayor, etc., of the City of New York. 
Opinion by Ingraham, P. J. 

2. The case of Anderson y. Mayor, ete., of New York City 
(Hoffman’s Laws, 1 vol. 609), fully reviewed. That case was 
decided in court of appeals, on ground that the statute did 
not require the signature of the assessors, and that an 
assessment made by direction of the assessors was suffi- 


cient. Ib. 
— +-~e____ 


DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF NEW YORK.* 


AGREEMENT. 


1. Construction of : “ secures.” —By an agreement for the 
sale and purchase of real estate, the vendor covenanted to 
sell and convey the same as soon as the purchaser “ secures 
the payment of the”’ purchase-money. Held, that the word 
“ secures’ was used in its popular signification, and that 
signification was not equivalent to payment in money, but 
implied something given and received, by means of which 
payment might at some future time be procured or com- 
pelled. That it implied a term of credit; but how long that 
credit was to be, or what security should be given, was left 
unprovided for. Foot v. Webb. 

2. When the object of a contract is to relieve a party 
undertaking to perform aduty from some of the obligations 
and liabilities which the law imposes upon him, in the 
absence of any express stipulation it is to be construed in 
reference to that object and purpose. Keeney v. The Grand 
Trunk Railway Company. 

8. General expressions, exempting a party from liability 
on account of injuries to property committed to his charge, 
should never be held to apply to injuries arising from the 
wrongful acts¢of the party undertaking, unless it is 
expressly so stipulated. Ib. 

4. Statement of the consideration.— By an agreement for the 
sale of real estate, the vendor agreed to sell and convey the 
premises “in consideration of the sum of $700,” and the 
agreement was signed and sealed by both parties. Held, 
that this was a sufficient statement of the consideration to 
satisfy the statute of frauds. Foot v. Webb. 

5. When void for uncertainty.—The owner of a lot, by a 
written agreement, covenanted “to sell and convey all that 
piece or parcel of land situated on the corner of the public 
green, now occupied as a store,” to the plaintiff, in consid- 
eration of $700. ‘To be conveyed as soon as the party of 
the second part [the plaintiff] secures the payment of the 
same.” Held, that the agreement was void for uncertainty, 
because it did not fix the term of credit nor the kind or 
nature of the security to be given for the purchase-money, 
and there was nothing to show that any part of such 
agreement rested in parol. Ib. 


ASSIGNMENT. 


1. How to be construed. — A transfer of stock, absolute and 
unconditional in its terms, expressing a consideration and 
vesting in the assignee a complete and perfect title to the 
interest of the assignor in such stock, and a written mem- 
orandum of the transaction of the same date, signed by the 
same parties and by a third person as surety for the 
assignee, executed and delivered at the same interview, and 





*From Hon. O. L. Barbour, and to appear in vol. 59 
Barbour’s Reports. 
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in response to a demand of the assignor for a memorandum 
of the transaction, must be regarded as delivered at one and 
the same time, for the same purpose, and should be deemed 
different parts of the same instrument, and construed to- 
gether. Parks v. Comstock. 

2. Sealing.— And such memorandum, being a part of the 
assignment, and the two one instrument, a seal to each is 
unnecessary ; one seal will suffice for both. If a separate 
instrument, and executed even after the assignment, it 
would operate as a defeasance in equity, and (since the code) 
at law, though not under seal. Ib. 


BANKERS AND BANKING. 


1. Deposits.— It seems that deposits made with a private 
banker, who carries on a general banking business (such as 
discounting notes and receiving deposits, subject to the 
call of the depositor), are not to be deemed due until de- 
mand. Fort v. McCully. 

2. Right of set-off by depositor. — If the banker transfers the 
depositor’s notes before demand made of the deposit, the 
latter, it seems, cannot, under the decisions of the courts of 
this state, enforce a set-off against the holder, either at law 
or in equity. Ib. 

3. Where, however, a banker failed and made a general 
assignment of his property, including the notes of a deposi- 
tor, whose deposit was not then due, and directed his 
assignee to pay his debts in the same order and manner in 
which the estate of a bankrupt is required to be used and 
applied for the payment of debts proved and allowed under 
the provisions of the bankrupt act; it was held, that the 
depositor was entitled to his set-off, and that the assignee 
could only recover the balance, after deducting the de- 
posit. Ib. 

CARRIERS. 


The defendant received from the plaintiffs, at Goderich, 
in Canada, a number of cattle upon its cars, to be trans- 
ported to Buffalo and delivered to the consignee under a 
special contract. The cattle were carried a part of the dis- 
tance, and, had the cars containing them gone on with the 
train, would have reached Buffalo the same night. Instead 
of this, when within sixty or seventy miles of that place, they 
were, by a positive and peremptory order of the defendant’s 
freight superintendent, detached from the train and placed 
upon a side-track, where the cattle could be neither fed nor 
watered, nor with any safety be unloaded, and were there 
detained three or four days, and several of the animals 
perished from hunger and the inclemency*of the weather, 
and others were greatly injured. Held, that this was not a 
case of an injury arising from negligence, in any degree, but 
a case of an injury arising from a deliberate and intentional 
refusal to perform, for the time being, the undertaking of 
the defendant. That the refusal by the defendant's freight 
agent to perform the contract was the act of the defend- 
ant, and the defendant was liable for the consequences: 
and this, whether the agent was authorized to make the 
order or not. Keeney v. The Grand Trunk Railway Company. 

A general carrier of freight has no right to discriminate 
in forwarding freight, between different owners, in favor of 
one class to the prejudice of others, by deliberately stop- 
ping or delaying the property of one person, in order to 
give a preference to that of another, contrary to the ordi- 
nary course of business. Ib. 


DEVISE. 


In case of a devise over, which for any reason is incapable 
of taking effect, and is therefore inoperative, it seems that 
such devise leaves the estate in the first taker, the same as 
if the devise over had not been attempted. Smiley v. Bailey. 


ESTATES IN REMAINDER. 


1. Where the ultimate remainder in fee is limited upon two 
lives in being at the time of the grant, it will not be defeated 
by the creation and failure of an intermediate trust estate. 
King v. Whaley. 

2. No degree of contingency of an enjoyment in posses- 





sion by the remainder-man will operate to prevent his estate 
from being regarded as vested. Smiley v. Bailey. 


EVIDENCE. 


1. Effect of admitting improper evidence. —In an equity ac- 
tion the court will not reverse the judgment on account of 
the admission of improper evidence, if from the whole case 
it appears that such evidence could not have changed the 
result. King v. Whaley. 

2. Declarations. — Where one of several owners enters into 
the actual possession of land, under a deed which purports 
to convey the entire interest, his declarations, though per- 
haps unnecessary, are competent evidence to restrict his 
claim, and show that it is not adverse. [b. 


HUSBAND AND WIFE. 

1. Right of wife to carry on business. — A married woman, 
having a separate estate, may purchase a boat and carry on 
the business of boating on her sole and separate account. 
W hedon v. Champlin. 

2. There is nothing in the statute which limits the kind 
of business which a married woman may carry on. That is 
a matter of taste, and not of statute regulation. Nor is 
there any prohibition against her employing her husband 
as master or captain of the boat. Ib. 

3. Rights of husband’s creditors. — Creditors have no lien on 
the husband’s labor; nor is there any way by which they 
can force him to labor forthem. He may give his labor to 
a third person for his board, washing and clothing, and the 
creditors have no way to prevent it. So he may give his 
labor to his wife upon the same terms. Ib. 

4. After he has acquired property by his labor his creditors 
may follow it; and if he has invested it in the name of his 
wife, or expended it to enhance the value of her separate 
property, a resulting trust may arise in their favor, to the 
extent of the moneys or property thus invested. Ib. 

5. The question, in all cases of this class, is one of fraud; 
and, like other kindred questions, must be submitted to the 
jury, either when the evidence is conflicting, or when the 
circumstances are of such a character as to create doubt or 
uncertainty. Ib. 

6. Estoppel against wife — An action against the husband 
was levied upon a canal boat, and the wife joined in a re- 
ceipt to the sheriff. The execution was subsequently paid. 
Another ereditor of the husband afterward issued an 
execution, which was levied upon the same boat. Held, 
that the wife was not estopped from showing title to the 
boat, as against this second execution. Ib. 

7. An admission, by the wife, to a third person, that the 
boat belonged to her husband, would not be binding, as an 
estoppel, in favor of others whose conduct had not been 
influenced by it. Ib. 

NEGLIGENCE. 

1. The owner of asteamer engaged in towing boats ona 
lake and river is not responsible for an injury to one of the 
boats while in tow of the steamer, without proof of actual 
negligence, or want of ordinary care and skill. Taft v. 
Carter. 

2. Where the navigation was dangerous, and experienced 
men differed as to the comparative safety of two plans pro- 
posed for making up a tow, in order to pass it safely between 
the piers of a bridge on the river, —held, that the owner of 
the steamer towing it was not to be deemed guiity of negli- 
gence, or want of ordinary care or skill, although the jury 
should believe, upon the evidence, that the captain omitted 
to adopt the safest plan. Ib. 


POSSESSION. 

It seems that where one of several owners enters into 
actual possession of land, under a deed which purports to 
convey the entire interest, it will not be presumed, without 
other evidence, that his possession is hostile to the remain- 
ing owners. King v. Whaley. 


PRINCIPAL AND AGENT. 


In every case where a party who has engaged to perform 
certain labor or services employs others to perform on his 
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account, and such others, after commencing to perform, 
refuse to go on or allow the work to proceed, such refusal 
is the refusal of their employer; and if it amounts to a 
violation of the contract, it is the breach of their employer. 
Their misconduct, in such a case, is his misconduct, sofar 
as it operates upon the contract and occasions non-per- 
formance. Keeney v. The Grand Trunk Railway Company. 


SHERIFF. 


1. Discharge of liability.— After the liability of a sheriff had 
become fixed, by the neglect of his deputy to levy, collect or 
return an execution within its life-time, the defendant ap- 
plied to the plaintiff and obtained his written consent, to 
be exhibited to the deputy, stating that he would not pro- 
ceed against the sheriff until the maturity of certain notes 
which the defendant proposed to leave with the deputy to 
satisfy the execution. Held, that such consent did not, per 
se, operate to discharge the liability of the sheriff. MecKin- 
ley v. Tucker, sheriff, ete. 

2. The plaintiff in the execution having expressly refused to 
take the notes, himself, or to do any act to impair his rem- 
edy against the sheriff, it was further held, that his written 
consent to postpone proceedings against the sheriff until 
the maturity of the notes did not operate as a ratification 
of the prior neglect of the deputy which created the 
liability. Ib. 

TRUSTS AND TRUSTEES. 


1. Purchases by trustees at their own sales. — A trustee mak- 
ing a sale of the trust property cannot become a purchaser 
on his own account, either directly or through the aid of 
another. Terwilliger vy. Brown et al. 

2. Thus, if an executor, selling property under the order 
of the surrogate, for the payment of debts, becomes himself 
interested in a purchase thereof, made by one employed by 
him to act as auctioneer, and who thus becomes his sub- 
agent, a residuary devisee may come into a court of equity 
and set aside the sale, and have the property resold. Ib. 

3. Upon a sale of lands by an executor, under an order of 
the surrogate, for the payment of debts, B., officiating as 
auctioneer, struck off the premises to himself. Before the 
confirmation of the sale, the payment of the purchase- 
money, or the delivery of the deed to B., an arrangement 
was made between him and the executor, by which the lat- 
ter became equally interested with the former in the pur- 
chase of the property. The sale was confirmed by the sur- 
rogate, and a conveyance of the premises executed by the 
executor to B., who, on the same day, conveyed an equal 
undivided half of said premises to the executor. Held, that 
neither B. nor the executor could be protected against the 
claims of those interested in the estate directed to be sold; 
the purchase being a palpable violation of the statute, and 
in direct hostility to the well-established principle that a 
trustee shall not be allowed, directly or indirectly, to spec- 
ulate out of the trust property, or to become a purchaser 
thereof for his own benefit. Ib. 


WATER. 


1. Right to erect and maintain barriers. — Where a stream, 
running across the defendant's land, and thence upon the 
plaintiff's land, below, during a flood broke through its 
bank, making an opening sufficient to carry all the water 
ordinarily running, and through this new channel the water 
would have continued to run, if not prevented,— Held, that 
the defendant had a right, for his own protection, to erect 
abarrier or levee across the crevasse or new channel, for 
the purpose of confining the waters within their original 
channel; provided he did not build such barrier too high, nor 
project it into the stream, so as to prevent the water run- 
ning in its accustomed channel and with its usual force. 
Pierce v. Kinney. 

2. Held, also, that the defendant was not bound to keep the 
original channel of the creek open, upon his own lands, as 
a condition to his right to maintain such barrier; and that 
he was not liable to the plaintiff for any damages that might 
ensue from a failure to do so. Ib. 





SUPREME COURT OF INDIANA.* 


ACCORD AND SATISFACTION, 


A. being liable to B. in a large sum, and claiming that C. 
was liable to him, B. accepted a small sum from A. in full 
satisfaction, upon the condition proposed by A., that he 
would forego the enforcement of his claim against C. 
Afterward A. violated the condition and collected his de- 
mand from C. by suit. Held, that A. could not claim that 
B.’s demand was satisfied. Kerigan and others v. Gibson, 


HUSBAND AND WIFE. 
Wife’s contract for money loaned.— A party who lends to 
a wife money, known to him to be for her private use, and 
who, at the wife’s request, conceals the fact of such lend- 
ing from the husband, cannot maintain an action against 
the husband for the money loaned. Franklin y. Foster. 


PARTNERSHIP. 


Individual and partnership debts: mortgage.— Certain real 
estate being owned by a firm composed of two partners, 
and used in the business of the partnership, one of them 
alone executed a mortgage on an undivided half of it, to 
secure the payment of his individual debt. Afterward 
said real estate was sold at sheriff's sale, under a judg- 
ment rendered, after the execution of said mortgage, 
against the partners, for a debt of the firm contracted be- 
fore the execution of the mortgage. Held, that the mort- 
gagee was not entitled to foreclose his mortgage as against 
the purchaser at the sheriff’s sale, without first redeeming, 
or offering to redeem, from the sheriff's sale, that part of 
the real estate covered by said mortgage. Kistner v. 
Sindlinger. 

PROMISSORY NOTE. 

1. Pleading: assignment.— In a suit upon a promissory note 
by an assignee, the fact of the assignment being alleged in 
the complaint, a surety cannot object to the complaint 
because a copy of the assignment is not set out. Smith v. 
Hunter. 

2. United States revenue stamp.—Suit on a promissory 
note executed November 20, 1866. The complaint did not 
allege that the instrument was stamped, and no copy of a 
stamp was setout. Held, that this did not render the com- 
plaint insufficient. Tb. 

3. Collateral Society. — Where a creditor has obtained a 
judgment, which is collectible, on a note held by him as 
collateral security, he will not be thereby prevented from 
availing himself, to the extent of his entire claim, of 
another note held by him as collateral security for the 
same claim. Ib. 

SALE. 

1. A. exhibited to B. a schedule, as a representation 
of the quality of certain personal property, which the 
former proposed to sell to the latter, who, before pur- 
chasing, visited the place where the property was situated, 
for the purpose of examining the property and satisfy- 
ing himself concerning it, and having examined it as to 
quantity, or having had a full opportunity to do so, relying 
on his own judgment, proposed other terms than those 
proposed by A., by offering a sum in gross for an entire 
amount of property, including that named in said schedule 
and other articles situated. at the same place, and A. 
accepted the offer, and the sale was made on the terms so 
proposed by B. Held, in a suit on a note given in part pay- 
ment, that the maker could not set up as a failure of con- 
sideration that the property named in said schedule was of 
less quantity than therein represented ; and that the buyer 
could not claim that the seller had deceived him as to the 
quantity of the property named in the schedule. Pattisun 
and another vy. Jenkins. 

2. Where a full opportunity is afforded to a purchaser for ex- 
amining property which he is about to purchase, and which, 
by the exercise of ordinary diligence and prudence, he could 
examine as to its quantity, the question of the quantity 





*From Hon. J. B. Black, Reporter, and to appear in vol. 
33 Indiana Reports. 
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being made to depend merely on the judgment, and he 
fails to exercise such dilig and prud , he t, 
after the sale, complain that he has been deceived as to the 
quantity, or claim a deduction from the price on account of 
the quantity. Ib. 








SHERIFF. 

Execution: levy.—A sheriff holding an execution for 
$550 against the property generally of two persons, levied 
it in good faith on certain real estate worth over $1,600, 
there being an incumbrance of $100 thereon, the title in fee 
to an undivided one-half thereof being in one of the execu- 
tion-defendants, and the equitable title to the other half 
being in him also, it being held in trust for him. There 
had been a sale of the land for taxes, but the sale was 
irregular and void, and there was no reasonable doubt con- 
cerning the title. When first called on, the execution- 
defendants did not designate any property to be levied 
upon, but before a levy was made they designated this real 
estate, they having at the time, subject to execution, also 
other real estate worth $10,000, and a large amount of per- 
sonal property, upon which latter the plaintiff had directed 
the sheriff to levy. The sheriff failed to sell the land for 
want of bidders. Held, that the sheriff and his sureties 
were not liable to suit on his official bond for failing to 
levy on the personal property, as directed. The State ex rel. 

v. Willis and others. 
STATUTE OF FRAUDS. _ 

Interest in land.-—The right to use, for the purpose of 
worship, a church edifice when not occupied by the church 
to which it belongs, is an interest in real estate, and a con- 
tract therefor, to be valid, must be in writing, signed by the 
party to be charged. Brunifield and others vy. Carson and 


others. 
WILL. 


Construction of. — A will contained the following clauses: 
“TI give and devise to my beloved wife the farm on which 
we now reside, situate,” etc., “ containing,” etc., “during 
her natural life, and all the stock, household goods, furni- 
ture, provisions, and other goods which may be thereon at 
the time of my decease, during her natural life, she, how- 
ever, selling so much thereof as may be sufficient to pay my 
just debts. In case there is not a sufficiency of stock to pay 
my debts, then to dispose of so much of the land as will 
satisfy the balance. At the decease of my wife the forego- 
ing property to be equally divided between our legal heirs. 
I authorize my executors, if it shall become necessary to 
pay my debts, to sell by private sale, or in such manner and 
upon such terms as they may think proper, any part of my 
real estate sufficient to pay said debts.” 

At the time of the execution of the will, which was some 
years prior to the death of the testator, the value of his 
domestic animals on the farm exceeded the amount of his 
indebtedness, and he also owned a large amount of other 
personal property. At the time of his death, without issue, 
the live stock owned by him was not sufficient to discharge 
the liabilities of his estate. Held, that, for the payment of 
debts, according to the will, the live stock was first to be 
exhausted, and next the land was to be resorted to. Heagy 
and another v. Cheeseman, adm’r. 


SUPREME COURT OF MICHIGAN.* 


CONTRACT. 

1. Contract: effect of rescission.— A party having regained 
possession of property, which he had parted with under a 
contract he now alleges to be void for fraud, and which he 
rescinds for that reason, is not estopped, while retaining 
such pc ion, to defend his title on the ground of the 
fraud,—it appearing that he retains nothing except that 
which was originally his own. Martin v. Ash. 

2. A party defrauded in a contract will not be debarred of 
his rights, unless his delay to assert them amounts to a 
waiver, or he consciously does some act which will prevent 
the other party from being put in as good condition as he 
was before. A contract right to rescind may be enforced 
with the same results, Ib. 








*From Hovey K. Clarke, Reporter, and to appear in vol. 
20, Michigan Rep. 





EMPLOYER AND EMPLOYEE. 

1. Presumption in favor of railroad companies in actions for 
injuries to employees : reputation of unfitness of employee who 
caused the injury: burden of proof: special directions. —In a 
suit brought by a railroad employee against the company 
for damages caused by the alleged unskillfulness or negli- 
gence of another employee of the same company, the 
defendants are entitled to the benefit of the presumption 
that they exercised due care in the employment of the per- 
son charged with unskillfulness or negligence, and that 
they had no knowledge of the defects of capacity or char- 
acter imputed. Davis v. The Detroit and Milwaukie R. R. Co, 

2. General reputation of unfitness would be admissible as 
evidence, and might be sufficient to charge the company 
with knowledge, notwithstanding they may have been 
actually ignorant of it. The ignorance will be negligence in 
a case in which any proper inquiry would have obtained 
the necessary information, and where the duty to inquire 
was plainly imperative. But the burden of proof to estab- 
lish the unfitness alleged as the ground of the plaintiff's 
action, and the defendant’s knowledge of it, is upon the 
plaintiff. Ib. 

3. Railroad companies and their employees: liabilities and 
duties inter sese.— A railroad employee having knowledge of 
the unfitness of another employee of the same company, or 
one whose position or duties are such that he ought to be 
acquainted with such unfitness, when it had become noto- 
rious, and who does not give information to the company 
of the unfitness thus actually or constructively known to 
him, takes upon himself all the risks of injury from such 
unfitness, while engaged in the ordinary performance of 
his duties, as much as if he had expressly contracted with 
reference to possible injuries from that cause. Ib. 

4. Where the reasons, which are relied upon to charge the 
officers of the company with knowledge, apply with equal 
force to show the knowledge of the plaintiff, the negligence 
of the latter in not complaining is as great as that of the 
company in employing an incompetent person; and where 
employer and employee have equal knowledge. and the 
latter continues the service, each party takes the risk, 
unless the employer undertakes to give special directions. 
A direction by a railroad officer to his subordinate to per- 
form an ordinary service, such as his employment contem- 
plated, there being nothing unusual in the mode directed, 
is not such a special direction as will charge the company 
for an injury happening during the performance of such 
service. Ib. 

5. It is a neglect of duty in a railroad employee not to 
give notice to the proper officers of the company of any 
fact, affecting the performance of the duties of the com- 
pany to the public, occurring within the department under 
his supervision. Ib. 

EVIDENCE. 


Privileged communications: physicians and surgeons. — It is 
not competent for a physician or surgeon to testify to facts 
which have been communicated to him for the purpose of 
enabling him to perform his professional duty, or were, in 
any way, brought to his knowledge forthat purpose. Briggs 
v. Briggs. 

HOMESTEAD. 


Neither the constitution nor the statute exempts a con- 
templated future homestead ; and, therefore, land on which 
no dwelling-house had ever been erected or commenced, 
and on which neither the complainant nor his family had 
ever resided, is not exempt as a homestead. Coolidge v. 
Wells. 

OFFICER. 

1. De facto: under color of title.—A person actually ob- 
taining office, with the legal indicia of title, is a legal officer 
until ousted, so far as to render his official acts as valid as 
if his title were not disputed. The Auditors of Wayne Co. 
v. Benoit. 

2. Salaries of officers.— No claim can be enforced against 
a county for the salary or perquisites of a county officer, 
except for a period during which the claimant was the 
actual incumbent. Ib. 
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RECENT ACT OF CONGRESS. 


Scarcely any laws of general interest to the legal pro- 
fession were passed at the first session of the present 
congress. Two, only, deserve mention. One of these, an 
act to enforce the fourteenth amendment, and popularly 
known as “the Ku-Klux bili,” has been extensively pub- 
lished in the political press. The other is the following: 


Aw Act relating to moneys paid into the courts of the 
United States. Approved March 24, 1871. 

The first section directs that “all moneys in the registry 
of any court of the United States, or in the hands or under 
the control of any officer of such court, which were re- 
ceived in any cause pending or adjudicated in such court, 
shall, within thirty days after the passage of this act, be 
deposited with the treasurer, an assistant treasurer, or a 
designated depository of the United States, in the name 
and to the credit of such court.’”” Moneys hereafter paid 
into such courts, or received by the officers thereof, must 
be deposited in like manner. But the act does not pre- 
yent “the delivery of any such money upon security, ac- 
cording to agreement of parties, under the direction of the 
court. 

Section 2 provides that “ no money deposited as aforesaid 
shall be withdrawn except by order of the judge or judges 
of said courts, respectively, in term or in vacation, to be 
signed by such judge or judges, and to be entered and 
certified of record by the clerk, and every such order shall 
state the cause in or on account of which it is drawn.” 

Sections 3, 4 and 5 require clerks to present stated ac- 
counts, to the respective courts, of the moneys paid into 
court; and prescribe punishment for embezzlement. 

Section 6 repeals the acts of April 18, 1814, and the act of 
March 3, 1817, relative to disposition of moneys paid into 
United States courts. 

——__-o—_—___—__ 


GENERAL TERM DECISIONS—THIRD DE- 
PARTMENT. 


The following decisions were made at a general term 
of the supreme court of the state of New York, held 
in and for the third judicial department thereof, at 
the capitol, in the city of Albany, on the first Tuesday 
of June, 1871: 

Cases heard before Miller, Potter and Parker, jus- 
tices: 


The People ex rel. Jeremiah Cooper v. Newcomb Field — 
Motion for a re-argument denied, with $10 costs. Opinions 
by Potter and Parker. 

Corbin T. Bouton v. Hiram M. Bouton — Order appealed 
from modified, and the cause sent back to the referee on 
the terms stated in the opinion of Justice Parker. Opinion’ 
by Parker and Miller. 

Gerrit S. Miller v. Elias Johnson— Order appealed from 
reversed, with $10 costs. Opinion by Parker. 

Pamelia Coon v. Francis Brown — Judgment affirmed, with 
costs. Opinion by Parker. 

John I. Joslin v. David Cowee —Judgment affirmed, with 
costs. Opinion by Potter. 

The People ex rel. John W. Lewis, Commissioners of High- 
ways, etc., v. Edwin R. White, Justice of the Peace, and 
Rinaldo D. Coe, Town Clerk, etc. — Proceedings affirmed, 
without costs to either party. Opinion by Potter. 

Calvin L. Hathaway, Supervisor, etc., v. The Town of 
Homer — New trial denied, and judgment ordered upon the 
verdict. Opinion by Miller. 

William I. Lormore et al. v. John Campbell et al. —Judg- 
ment reversed and new trial granted, with costs to abide the 
event. Opinion by Potter. 

Robert Robinson et al. v. Oscar F. Potter, impleaded, etc. 
—Judgment reversed, and a new trial granted, with costs to 
abide the event. Opinion by Parker. 

Isaac K. Putnam v. Alonzo W. Gray — Judgment of county 
court reversed, and a new trial ordered, costs to abide the 
event. Opinion by Miller. 





Miranda L. Allen v. Harvey W. Brown, Sheriff, etc., et al. 
—Judgment affirmed, with costs. Opinions by Miller and 
Potter. 

Delos Harrison et al. v. John H. Becker et al. — Judgment 
and order appealed from affirmed, with costs. Opinion by 
Parker. 

John W.Dohm v. The Farmers’ Joint Stock Insurance 
Company—Judgment affirmed, with costs. Opinion by 
Miller. 

Jesse Loomis v. Samuel T. Loomis—Judgment affirmed, 
with costs. Opinion by Potter. 

George E. Pratt, Receiver, etc., v. Milton W. Darrin et al. 
— Judgment affirmed, with costs. Opinion by Parker. 

David G. Gilbert et al. v. Clinton H. Sage et al.— Judgment 
affirmed, with costs. Opinion by Miller. 

Marcus N. Horton v. Bloom D. Moot et al.—Order and 
judgment appealed from affirmed, with costs. Opinion by 
Potter. 

Daniel Cornell v. William Cooley et al.—Judgment and 
order appealed from affirmed, with costs. Opinion by 
Parker. 

Nelson Southworth v. Theodore F. Pier et al.— Judgment 
affirmed, with costs. Opinion by Miller. 

Ephraim W. Hoag v. Edgar B. Owen et al.—New trial 
denied, and judgment ordered upon the verdict, with costs. 
Opinion by Potter. 

Henry A. Rindge v. Edward D. Baker— New trial denied, 
and judgment ordered upon the verdict, with costs. 
Opinion by Parker. 

John Consalus et al. v. Thomas H. Magher et al. —Judg- 
ment affirmed, with costs. Opinion by Miller. 

Isabella Draffin v. The Village of Lansingburgh — Judge 
ment and order appealed from reversed, and a new trial 
granted, costs to abide the event. Opinion by Parker. 

Margaret Smith v. Robert Hardie—Judgment of the 
county court and that of the justice reversed, with costs. 
Opinion by Miller. 

Renel B. Carpenterv. Hugh Halsey —Judgment and order 
appealed from affirmed, with costs. Opinion by Potter. 

Peter B. Noxon v. Abram Harrington—Judgment of 
county court reversed, and new trial ordered in county 
court, costs to abide the event. Memorandum by the court. 

The People ex rel. Robert G. Dayton et al. v. The Board of 
Assessors of Fort Edward Village —Order appealed from 
affirmed, with $10 costs. 

Alfred H. Griswold v. Louis A. Senecal et al. — Judgment 
affirmed, with costs. 

Stephen Munsen et al. v. John Van De Bogart — Judgment 
affirmed, with costs. 

Alexander Morrison v. The Union Foundry Co. et al.— Ap- 
peal from order opening default dismissed upon default of 
appellant. 

The same v. The same — Appeal from order changing place 
of trial dismissed upon default. 

John Burnett v. George W. Wadsworth — Judgment 
reversed and a new trial ordered, costs to abide event. 
Memorandums by Parker. 

Case heard before Miller, Hogeboom and Parker: 

Leonard F. Bancroft v. Cornelius Shannon— Order of 
county court reversed, with $10 costs of opposing motion, 
and $10 costs of this appeal. 

Cases heard before Miller and Potter, justices : 

Charlana Hasbrouck, by her guardian, v. Charles Bouton — 
Judgment and order appealed from affirmed, with costs. 
Opinion by Potter. 

George T. Harris v. The Whitehall and Plattsburgh Rail- 
road Company — Order of reference to ascertain damages to 
defendant by reason of the injunction affirmed, with $10 
costs. 

John Kellogg et al. v. James E. Murphy — Judgment 
affirmed, with costs. Opinion by Learned. 

Daniel D. Bell v. John A. Dix— Appeal dismissed, with 
$10 costs. 

Henry Rivenbergh, by his guardian, etc., v. Cornelius Hen- 
ness et al.— Motion for a new trial denied, and judgment 
ordered upon the verdict, with costs. Opinion by Learned. 

In the matter of the assessment for the improvement of 
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Centre street, in the city of Schenectady. Proceedings 
appealed from affirmed, with $10 costs. 

Cases decided by Potter, Parker and Learned, JJ.: 

Charlotte Weatherwax v. William H. Miller and others — 
Decree of surrogate reversed, without costs to either party. 

The People ex rel. George 8. Snyder, adm’r., v. The Board 
of Supervisors of Columbia County — Order reversed, and 
motion for mandamus denied. 

The People ex rel. Abraham F. Rockfeller v. The same 
defendants — Same. 

The People ex rel. Garrett Morrison v. The same defend- 
ants — Same. 

The People ex rel. Benjamin House v. The same defendants 
— Same order. 

The People ex rel. Eugene W. Parson v. The same defend- 
ants — Same order. 

The People ex rel. Charles B. Bostwick v. The same de- 
fendants — Same order. 

The People ex rel. Jonathan Bigsby and ano. v. The same 
defendants — Same order. 

The People evr rel. Simon Rockefeller v. The same defend- 
ants — Same order. 

The People ex rel. Charles Cole v. The same defendants — 
Same order. 

The People ex rel James Wilson v. The same defendants — 
Same order. 

The People er rel. George H. Snyder v. The same defend- 
ants — Same order. 

The People ex rel. J. H. Miller v. The same defendants — 
Same order. 

The People ex rel. Allen G. Rossman v. The same defend- 
ants — Same order. 

The People ex rel. George N. Simpson v. The same de- 
fendants — Same. 

The People ex rel. Samuel Clark v. The same defendants — 
Same. 

The People ex rel. Olivia V. Rossman and ano. v. The 
same defendants — Same. 

The People ex rel. James Dutcher v. The same defendants 
— Same. * 

The People ex rel. W. H. Wentworth v. The same defend- 
ants — Same. 

The People ex rel. Edward B. Harman and another v. The 
same defendants —Same. 

The People ex rel. Wm. H. Potts v. The same defendants 
— Same. 

The People ex rel. Charles Root v. The same defendants — 
Same order. 

The People ex rel. William A. Wilson v. The same defend- 
ants — Same order. 

The People ex rel. Charles 8. Heermance v. The same 
defendants — Same order. 

The People ex rel. Peter Henly v. The same defendants — 
Same order. 

The People ex rel. Peter Becker, Jr., v. The same defend- 
ants — Same order. 

The People ex rel. William A. Hallenbeck — Same order. 

James H. Tichenor et al. v. Ezra Cornell, Treasurer, etc. — 
Order of special term affirmed, with $10 costs. 

The People ex rel. Martin Post, Assessor, etc., v. Epaphras 
G. Waters — Ordered affirmed, with $10 costs. 

William C. Smith v. Eli Hulslander — Judgment of county 
court reversed, new trial ordered in county court, costs to 
abide the event. 

Mary Burton v. City Fire Insurance Company of Hartford 
— New trial denied, and judgment ordered for plaintiff, with 
costs. 

George W. Robertson v. Henry R. Osborn— Motion to 
strike cause from calendar granted, and judgment for plain- 
tiff on verdict, with costs, ordered. 

Theodore Snyder v. William Stuflebeam — Motion to strike 
cause from calendar granted, with $10 costs, and judgment 
for plaintiff, with costs, ordered. 

Charles Holmes v. Sarah A. Holmes — Order of February 
term corrected, by directing the “order to affirm, with 
costs,” to be changed to “ order to reverse, without costs.”’ 

Oliver Porter v. Palmyra Stebbins and another, adminis- 





trators — Judgment affirmed, with costs, unless within 
twenty days defendant pay $30 costs to plaintiff; if such 
costs be paid, then judgment suspended, and can be argued 
at next term. 

Catherine Steenburgh v. Peter W. House — Motion to dis- 
miss appeal denied, with $10 costs. 

Same v. Same — Order of special term affirmed, with $19 
costs. 

Cornelius W. Van Olinda v. Palmer Craney et al.— Motion 
to strike cause from calendar granted, and judgment of 
affirmance ordered, with costs. 

John Kennison v. William Yeomans — Argument ordered 
to stand over to next term. 


——_--e————— 


AMENDMENT OF THE RULES 
SION TO THE BAR. 


The following amendments have been made by the court 
of appeals to their recent rules relating to admissions tothe 
bar: 

State of New York, ss. The judges of the court of appeals, 
pursuant to the provisions of chapter 486 of the laws of 
1871, make the following amendment to the rules estab- 
lished by them May 1, 1871, in relation to the admission of 
attorneys and counselors in the courts of this state: 

As to persons who had been, during one year or more 
immediately preceding the Ist of May, 1871, engaged in the 
study of the law in the office of a practicing lawyer, or in any 
law school, or in the law department of any college or uni- 
versity, with the view of applying for admission to prac- 
tice in the courts of this state, the said rules adopted May 
1, 1871, shall not take effect until June 1, 1872; but on proof 
of the facts to the satisfaction of the presiding justice of 
the general term at which such persons may apply for admis- 
sion, they shall at any time before June 1, 1872, be entitled 
to admission according to the laws and practice existing at 
the time of the adoption of said rules. 

Graduates of the University of the City of New York who 
shall have commenced their course of study in the law 
department of that university at any time prior to May 1, 
1872, shall, on complying with the requirements of chapter 
187 of the laws of 1860, be entitled to admission upon the 
examination and in the manner provided in that act. 

But the proofs of citizenship, age, residence and good 
moral character, required by said rules adopted May 1, 1871, 
must be made by all applicants for admission referred to in 
this amendment. 

Albany, June 14, 1871, 


FOR ADMIS- 


8. E. CuurcH, 
W. F. ALLEN, 
CHas. A. RAPALLO, 
CHAS. ANDREWS. 
(Indorsed) “ Filed June 16, 1871. 
D. WILLERS, Jr., Dep. Secretary of State.” 
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BOOK NOTICES. 
Abbott’s Practice Reports. Vol. 9, Nos. 5 and 6; Vol. 10, No. 
New York: Diossy & Company. 


Howard's Practice Reports. Vol. 40, No. 6. Albany: Wm. 
Gould & Sons. 

Volumes 9 of Abbott’s Practice Reports and 40 of How- 
ard’s Practice Reports are severally completed by these 
numbers, which contain besides the index the usual full 
digest of all the decisions reported in the several reports of 
the state since the last volumes were issued. Vol. 10 of 
Abbott begins with a number of well-selected practice 
cases. 


Rights of Dramatic Authors at Common Law. New York: 
Diossy & Company, 1871. 

This pamphlet contains in aconvenient form the decision 
of the general term of the New York superior court in the 
case of Palmer y. De Witt, printed by us, ante, p. 34. The 
opinion was delivered by Mr. Justice Monell, and is a most 
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able and exhaustive exposition of the law relating to lit- 
erary property. Some valuable notes have been appended 
to the opinion by Mr. William D. Booth, one of the counsel 
in the case. 


Cases decided in the District and Circuit Court of the United 
States for the Pennsylvania District, and also a case 
in the _~ one ee = Massachusetts, relative to the employ- 
ment of Brit — board of vessels of the United 
States. Philadel ~ wood Fisher, 1813. Reprinted 
by Bourquin & Welsh, Philadelphia. 1871. 


This is a reprint of a collection of four cases decided in 
1812, during the war with England, and involving the ques- 
tion whether vessels bound for neutral ports were liable to 
capture by American war vessels, on the ground that they 
were sailing under the safeguard of a license from a repre- 
sentative of the English government. 

In the first case, United States, etc., v. Brig Tulip and cargo, 
eic., the Tulip, an American vessel, was laden with pro- 
visions, etc., just prior to the declaration of war, intended 
for Lisbon. After war was declared, and before she left 
port, her owner entered into a contract with the British 
minister to the United States whereby, in consideration of 
alicense or passport, he agreed that the vessel should take 
out a passenger with dispatches to the British government 
and put him on board some vessel bound for England. For 
reasons unnecessary to mention here, the vessel was cap- 
tured by an American privateer and sent into Philadelphia 
asaprize. The court held that the vessel was unlawfully 
engaged in carrying dispatches for the enemy, and was 
therefore subject to capture and condemnation. The 
opinion of Judge Peters is quite elaborate, as well as vigor- 
ous. The opinion of Judge Washington on appeal is also 
given. The question of carrying enemies’ dispatches does 
not arise in the other cases, the point in them being mainly 
the right of vessels to sail under a license or passport from 
the British consul. 

The original collection is said to have been very rare, as 
but a few copies were printed. Only two hundred copies 
of the reprints have been made. Price per copy, $2.50. For 
sale by Wm. Gould & Son, Albany. 


A Saat of Internal Revenue Laws, with ‘by JB 


Rulings, Pe aa and Forms; by J.B. 
Davidge and I. G. 1. Washington: W.H. & O. H. 
Morrison, 1871. 

The compilers of this work treat us, in their preface, to 
the following rather startling account of the origin of the 
excise system: “The system was born in the throes of a 
nation’s labor. Taxation was the twin brother of rebellion. 
The very surroundings of its christening in 1862 were drip- 
ping with a nation’s blood; it was the child of violence and 
disorder. Its development into a manhood of symmetry and 
healthful energy must be the work of time.” 

An examination of this “‘compendium ”’ will satisfy any 
one that it is quite as fearfully and wonderfully made as the 
system of which it pretends to treat, and that it is the child 
of “disorder,” if not of “violence.” Indeed, we can 
scarcely imagine a book so thoroughly chaotic in its ar- 
rangement. The first 296 pages are devoted to a reprint of 
the act of 1864, and the several amendments since made — 
without note or reference save the ordinary marginal 
synopsis. Then follow 263 pages of “decisions, rulings, 
circulars, instructions,” etc. “Each section [of the previ- 
ously printed law] is taken consecutively,”’ we are informed, 
“and a very brief synopsis is given of the contents, embrac- 
ing comments of our own.” There is neither side head, 
catch-word, nor any thing else to indicate the subject of 
these synopses. The “decisions” aforesaid are very brief 
and not always accurate abstracts of the rulings of the 
courts, and are introduced by the word “decisions,” and 
the title of the court, printed in large type, the subject- 
matter of the decisions, which ought to have been made 
most prominent, being given in small italics. The “ com- 
ments of our own,” spoken of, do not appear to add greatly 
to the value of the book, as, so far as we have observed, 
they consist of such statements as this: “‘ With due respect 
to the learned judge, we beg to differ with him in this,” etc. 





Following the decisions, rulings, instructions, etc., are 
230 pages of “regulations and instructions,’ forms, etc., 
and an index of 66 pages, which is the only creditable 
portion of the work. Should this compendium ever reach 
a second edition, as it would appear from the preface, 
Messrs. Davidge and Kimball expect, we would advise 
them to adopt the only plan by which they are likely to 
give us areally useful book, viz.: to arrange the digest of 
the decisions and the rulings of the department under the 
sections of the statute to which they refer, and to make 
the typographical arrangement such that a person of ordi- 
nary understanding can refer to the contents without hours 
of perplexing investigation. 


Leading and Select American Cases in the Law of Bills of Ex- 
change, Promissory Notes, and Checks ; arranged_accord- 
ing Hy su’ ey with Notes and lederensen By Isaac 
F. Redfield and a M. Bigelow. Boston, Little, 
Brown & Co., 

We learn from ea preface that, “in preparing this 
volume, the editors have first endeavored to present the 
history of commercial paper throughout its usual stages, 
and then to illustrate such collateral branches of the gen- 
eral subject as are of practical importance.” In pursuance 
of this plan, the divisions of the principal subject are ar- 
ranged as follows, with a number of illustrative cages under 
each: “Form and Requisites;" ‘* Maker’s Liability;” 
“Drawer’s Liability;” ‘ Acceptance;” ‘“ Indorsement;” 
“ Holder for Value;” “Presentment and Demand for Pay- 
ment;” “Payment;” “ Proceedings, on Non-Payment;” 
“Excuses of Presentment and Notice;” “ Actions;” 
“Evidence.” Then come the collateral branches, in the 
following order: “ Discharging Indorser or Drawer; ” 
“Suretyship;” “ Bank Bills and other Paper taken in Pay- 
ment of Debt;” “ Forgery;” ‘ Lost Bills and Notes;” 
* Law of Place,” and “ Checks.” 

The cases selected to illustrate these several topics, 
though not always entitled to the honorable appellation of 
“leading cases,” are none the less valuable, and serve as 
well, perhaps, as any that could have been found to accom- 
plish the object in view. A very valuable feature of the 
work are the notes and references appended to many of the 
cases. They are usually very full, and, so far as we have 
been able to test them, generally accurate, though here 
and there we have detected an error, as on page 214 the case 
of “ Herrick v. Woolverton, 42 Barb. 50,” is cited as holding 
that paper payable on demand was not discredited when 
transferred three months after date. No mention is made 
of the fact that that decision was reversed in the court of 
appeals, 41 N. Y. 581; nor is the fact noticed that the note 
in that case was payable on demand, with interest. 

Since the admirable work of John William Smith, the plan 
of presenting the law by a selection of leading cases has 
been deservedly popular, but it is only recently that these 
selections have been confined to particular topics of the 
law. This “new departure,” however, is likely to prove 
equally popular, if we may judge by the number of subjects 
on which leading cases have been issued, or are promised. 
If they are all as well presented as the book before us we 
shall have no cause for complaint. 


The Law Magazine and Law Review. London: Butter- 
worths, May, 1871. 

The May number of this able quarterly contains an 
unusually large number of interesting articles. We have 
already reproduced one of them, “Legal Reporting and 
Judicial Legislation,” and have the first installment ot 
another in this issue, ‘‘ The Law of Fixtures.” The otLer 
articles are, “ Estates Tail in India;’’ “Lord Brougham's 
Autobiography,” a well-written critique on the first volume 
of that work ; “‘ The Reform of the Procedure of the English 
Courts ;” “ Novation of Obligations According to the Mod- 
ern Roman Law; “Dicey’s Parties to an Action ;’’ “ Mr. 
Dudley Field on the New York Code;” “ Justices’ Proce- 
dure Bill;’’ “Theory of Appellate Jurisdiction ;” ‘ Met- 
tray;’’ digests, book notices, events of the quarter, etc. 

The article entitled “Mr. Dudley Field on the New York 
Codes” (our contemporary is probably not aware that there 
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is a Dudley Field as well asa David Dudley Field) is a short 
review of Mr. David Dudley Field’s letter to the California 
bar, published some time ago in the LAw JoURNAL. The 
writer admits that the principles of procedure laid down 
by the code are correct, and superior “ to the confused and 
complicated system existing alike in this country and in 
most of the states of America, with its separation between 
law and equity,” but urges the objection “that its various 
sections were not drawn with sufficient skill or fitted 
together with sufficient care.” Even if this be so, it should 
be remembered that the code of procedure, as adopted, 
was only the incomplete work of the commissioners, and 
should not be taken as a fair specimen of their power of 
execution. The code, as it left their hands completed, has 
never been adopted. 

The article on the “Theory of Appellate Jurisdiction” 
contains the following, which may apply to the system of 
appeals in operation in this state: 

“ We would here say a few words with regard to interme- 
diate courts of appeal. Nothing can be more mischievous 
than to allow a suitor to go to a court of intermediate 
appeal, and thence tc | roceed to a court of final appeal, thus 
wantonly protracting the litigation and involving expense. 

“ Any appellant proceeding from a court of first instance 
to a court of (so-called) intermediate appeal should be 
estopped by his own act, and not be allowed to proceed fur- 
ther. So arespondent submitting to a court of (so-called) 
intermediate appeal should be estopped by the submission. 
But it ought to be open and competent to the party defeated 
in the court of first instance, if he think fit, to go at once to 
the court of final appeal, or for the party successful in the 
court of first instance, on receiving notice of appeal to the 
intermediate tribunal, to compel his adversary to go at once 
to the court of final appeal. In other words, we would have 

rties make up their minds beforehand whether they 
ntend to accept the decision of the intermediate tribunal 
as binding or not, and to be bound accordingly. This would, 
of course, convert the intermediate court of appeals into an 
alternative court of final appeal.” 


PRECEDENTS. —It is my wish and my comfort to stand 
super antiquas vias. I cannot legislate; but, by my industry, 
I can discover what my predecessors have done, and I will 
servilely tread in their steps. Lord Kenyon, 7 T. R. 668. 


a 


LEGAL NEWS. 


Chief Justice Chase is sojourning at Magnetic Springs, 
Mich. 

The number of acts of Parliament passed in the present 
session is sixty-one, of which twenty-two are public. 


Hon. D. W. Pardee and Hon. I. W. Phelps have been re- 
elected as judges of the superior court of Connecticut for 
eight years from July next. 


A circular will soon be issued to the profession at large 
soliciting contributions to the fund for the relief of the 
family of the late Chief Justice Taney. 


J. Wempall, a member of the San Francisco bar, was in- 
stantly killed on the 13th by the accidental discharge of a 
pistol which he was handling. 


The number of claims now waiting settlement in the 
Internal Revenue Bureau is estimated at about 750, and the 
cases now coming in average about thirty daily. 

Ex-Attorney-General Hoar has declined a public dinner 
tendered him by prominent citizens of Boston in apprecia- 
tion of his services on the joint commission. 


It is said that Associate Justice Field is to examine the 
papers of the late President Lincoln, with a view of pre- 
paring them for publication. 

The name under which the New York Bar Association 
was incorporated, and by which it will henceforth be 
known, is the “ Association of the Bar of the City of New 
York.” 

At a meeting of the New York Bar Association, held on 
the evening of the 13th inst., a resolution was adopted 
thanking Governor Hoffman for his action in refusing to 
sign the code-amendment bill. 





THE ALBANY LAW JOURNAL. 


NEW YORK STATUTES AT LARGE. 

Aw Act to amend the law for the assessment and col- 
lection of taxes in cases where farms or lots are 
divided by county lines. 

Passep April 4, 1871; three-fifths being present, 

The People of the State of New York, represented in Senate 
pty ty SR as follows: 

SEcTION 1. Section four, title two, chapter thirteen of the 
revised statutes, in relation to the assessment and collec. 
tion of taxes, is hereby amended so as to read as follows: 

§ 4. When the line between two towns or wards divides a 
farm or lot, the same shall be taxed, if occupied. in the 
town or ward where the occupant resides; except when 
such town line shall be also a county line, in which case 
each part shall be assessed in the town in which the same 
saall be situated, in the same manner as unoccupied lands 
are now assessed. 

§ 2. This act shall take effect immediately. 


CHAP. 361. 


An Act to facilitate the admission of certain wills, 
as evidence in courts of justice. 
PASSED April 7, 1871. 

"Pte 68 as Be PO omit » oe 

Secrion 1. An exemplified copy of the last will and testa- 
ment of any deceased person, which shall have been admit- 
ted to probate and recorded in the office of the surrogate of 
any county in this state, before the first day of January, in 
the year one thousand eight hundred and thirty, shall be 
admitted in evidence, in any of the courts of this state, 
without the proofs and examinations taken on the probate 
thereof, and whether such proofs and examinations shall 
have been recorded or not, with like effect as if the original 
of such will had been produced and proven in such court. 
And the recording of such will shall be deemed evidence 
that the same was duly admitted to probate. 

§ 2. This act shall take effect immediately. 


CuHap. 415. 


AN Act in relation to the fees of sheriffs, except in the 
counties of New York, Kings and Westchester. 
PASSED April 12, 1871; three-fifths being present. 

e 0 of New York, r 
go 

SECTION 1. For the following services hereafter done and 
performed by the sheriffs of the counties of this state, 
except in the counties of New York, Kings and Westches- 
ter, the following fees shall be allowed : 

1. For serving a summons, complaint or any other paper 
issued in any action, the sum of one dollar; and for 
necessary travel in making such service, the sum of six 
cents per mile to and from the place of service, to be com- 
puted in all cases from the court-house of the county, and 
if there are two or more court-houses, to be computed from 
that nearest to the place of service. 

2. For taking a bond of a plaintiff in proceedings for the 
claim and delivery of personal property, or for taking 8 
bond from either the plaintiff or defendant, or any other 
party, in any case where he is authorized to take the same, 
the sum of fifty cents. 

3. For a certified copy of every such bond, twenty-five 
cents. 

4. For serving an attachment forthe payment of money, 
or an execution for the collection of money, or a warrant 
for the same purpose issued by the comptroller or by any 
county treasurer, for collecting the sum of two hundred 
and fifty dollars or less, three cents per dollar; and for 
every dollar collected more than two hundred ard fifty, the 
sum of twocents. For mileage on every execution, the sum 
of ten cents per mile for going only, to be computed from 
the court-house. For receiving and entering such exect- 
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tion on their books and searching for property, the sum of 
fifty cents; which sum shall be a charge against, and to be 
collected of, the person by whom the said execution was 
jssued, except when he is a county clerk, or of the person 
in whose favor the judgment was rendered, except as is 
otherwise hereinafter provided. The said sum of fifty 
cents in the case of Judgments hereafter recovered shall be 
one of the disbursements to be included in the bill of costs 
taxe. in favor of the party entitled thereto. In cases 
where judgment has been already obtained, the said sum 
shall be collected by the sheriff from the defendant in the 
execution in the same manner as his other fees are now 
collected. The fees allowed by law and paid by such sheriff 
to any printer for publishing an advertisement of the sale 
of real estat for not more than six weeks, and for continu- 
ingsuch advertisement more than six weeks, or for pub- 
lishing the postponement of any such sale, the expense of 
such continuance or postponement shall be paid by the 
party requiring the same. The fees herein allowed for the 
service of an execution, and for advertising thereon, shall 
be collected by virtue of such execution in the same man- 
ner as the sum therein directed to be levied; but when 
there shall be several executions against the defendant at 
the time of advertising his property in the hands of the 
same sheriff, there shall be but one advertising fee charged 
on the whole, and the sheriff shall elect on which execution 
he will receive the same. 

5. For drawing and executing a deed, pursuant to a sale of 
real estate, two dollars, to be paid by the grantee in such 
deed. 

6. For serving a writ of possession, assistance or of resti- 
tution, putting any person entitled into the possession of 
premises, and removing the tenant, one dollar and fifty 
cents; and the same compensation for traveling to serve 
such writ as is herein allowed on the service of a summons. 

1. For taking a bond for the liberties of the jail, one dollar. 
Summoning a jury upon a writ of inquiry, or in any case 
where it shall become necessary to try the title to any 
personal property, attending such jury, and making and 
returning the inquisition, two dollars and fifty cents. For 
summoning a jury in pursuance of the warrant or precept 
of commissioners, appointed to inquire concerning the 
lunacy, idiocy, or habitual drunkenness of any person, for 
each juror summoned, the sum of twenty-five cents; for 
attending such jury when required, one dollar. For sum- 
moning a jury in any case, not hereinbefore mentioned, one 
dollar; and for attending such jury when required, one 
dollar. 

8. Attending before any officer with a prisoner, for the 
purpose of having him surrendered in exoneration of his 
bail, or attending to receive a prisoner so surrendered, who 
was not committed at the time, and receiving such prisoner 
into his custody, in either case, one dollar. 

9, For attending a view, two dollars per day; and, for going 
and returning, eight cents for each mile actually traveled. 

10. For serving an attachment against the property of a 
debtor, under the provisions of chapter five of the second 
part of the revised statutes, or against a ship or vessel, 
under the provisions of the eighth title of chapter eight of 
part third thereof, one dollar, with such additional com- 
pensation for his trouble and expenses in taking possession 
of, and preserving, the property attached, as the officer 
issuing the warrant shall certify to be reasonable; and 
when the property so attached shall afterward be sold by 
the sheriff, he shall be entitled to the same poundage on the 
sum collected as if the sale had been made under an execu- 
tion. For making and returning an inventory and appraisal, 
such compensation to the appraisers, not exceeding one 
-dollar to each per day, for each day actually employed, as 
the officer issuing the attachment shall allow, and twenty- 
five cents per folio for drafting, and twelve and a half cents 
per folio for copying, the inventory. For selling any prop- 
erty so attached, and for advertising such sale, the same 
allowance as for sales on execution. 

ll. For attending any term of the supreme court, or of the 
county court of any county, per day, three dollars. 

$2. All provisions of former acts fixing compensation for 





above services, and inconsistent with the provisions hereof, 
are hereby repealed. 
§3. This act shall take effect immediately. 


Cuap. 419, 


Aw Act to authorize the sale of unoccupied lands of 
burial ground and rural cemetery associations. 


PassED April 12, 1871; three-fifths being present. 


The Pi the State of New Fee, represented in Senate 
and ‘Amemi ly, do enact as follows 

SECTION 1. It shall be lawful ‘ee the supreme court of 
this state, upon the application of the trustees of any 
burial ground or rural cemetery association, in case such 
court shall deem it proper, to make an order for the sale of 
any real estate belonging to such burial ground or rural 
cemetery association, and to direct the application of the 
moneys arising therefrom by such trustees to such cases as 
such trustees, by the consent and approbation of such 
court, shall conceive to be most for the interest of the 
association to which the real estate so sold did belong. 
Provided, that no part or portion of the real estate of any 
burial ground or rural cemetery association which has been, 
now is, or hereafter may be, used for actual interments, 
shall be sold in pursuance of the provisions of this act. 

§ 2. No real estate of any rural cemetery or rural cemetery 
association shall be sold otherwise than in pursuance of the 
act oracts under which such cemetery or association was 
incorporated, nor for any other than cemetery purposes, 
except as provided by section one of this act; and all acts 
and parts of acts inconsistent with the provisions of this 
act are hereby repealed. 

$3. This act shall take effect immediately. 


Cuap. 475. 


An Act to amend an act entitled “An act to amend 
the several acts relating to the powers of the com- 
missioners of emigration and for the regulation of 
the marine hospital,” passed April thirteenth, eight- 
een hundred and fifty-three. 

PASSED April 13, 1871; three-fifths being present. 

The People of the State of New sum represented in Senate 
and Assembly, do enact as follows 
Commutation. — SECTION 1. Section thirteen of the act en- 

titled “An act to amend the several acts relating to the 

powers of the commissioners of emigration and for the 
regulation of the marine hospital,”’ passed April thirteenth, 
eighteen hundred and fifty-three, is hereby amended so as 
to read as follows: 

$13. The amount for which the master, owner or owners, 
consignee or consignees of any such ship or vessel bringing 
emigrants or passengers to the city of New York, may com- 
mute for any bond or bonds authorized or required by or 
pursuant to the seventh section of chapter five hundred and 
twenty-three of the laws of eighteen hundred and fifty-one, 
shall, from and after the passage of this act, be one dollar 
and fifty cents for each and every such passenger. 

§ 2. All acts and parts of acts inconsistent with this act are 
hereby repealed. 

§ 3. This act shall take effect immediately. 

(See 4 Stat. at Large, 333.) 


CHAP. 482. 


An Act to amend an act entitled “ An act in re- 
lation to the powers and jurisdiction of surrogates’ 
courts,”’ passed April twenty-fifth, eighteen hundred 
and sixty-seven. 

Passep April 13, 1871. 

The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

SECTION 1. Section one of chapter seven hundred and 
eighty-two of the laws of eighteen hundred and sixty-seven, 
entitled “‘ Anact in relation to the powers and jurisdiction 
of surrogates’ courts,” passed April twenty-fifth, eighteen 
hundred and sixty-seven, is hereby amended so as to read 
as follows: 
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$1. The surrogate shall have power and jurisdiction to 
compel testamentary trustees or guardians to render ac- 
counts of their proceedings, in the same manner as ex- 
ecutors, administrators and guardians appointed by such 
surrogate are now required to account (and may require 
security therefrom or remove such testamentary trustees 
or guardians in the same manner as now provided for the 
giving of security by or the removal of executors, adminis- 
trators or guardians). 

$2. This act shall take effect immediately. 

(See Laws of 1867, p. 1926 ; Laws 1837, ch. 460, 20 R. 8. 92.) 


CHAP. 537. 


Aw Act requiring commissioners of towns, cities and 
villages, appointed under the several acts to facilitate 
the construction of railroads in this state, to present 
bonds and coupons paid by them before the boards of 
auditors in towns, cities and villages, and providing 
for the cancellation and preservation of the same. 

PASSED April 17, 1871; three-fifths being present. 
of the 0) Tork, repr nted in 

"nse 
Duties of saiheiiiehenehiasetineneats 1. The commissioners 

appointed under and by virtue of the several acts to facili- 

tate the construction of railroads in this state, and who 
have been duly authorized under said laws to issue bonds 
of any town, city or village therein, are hereby required to 
present before the board of auditors of their respective 
towns, cities or villages,whose duty it is annually to examine 
and audit the receipts and disbursements of either town, 
city or village officers, at each annual meeting of said 
boards of town auditors, or the auditing board of any city 
or village, all such bonds and coupons thereof which have 
been paid by them respectively during the year then 
ending; also to render a written statement or report annu- 
ally to said board, showing in items all their receipts and 
expenditures, with vouchers. It shall be the further duty 
of said commissioners to loan on proper security or collat- 
terals, or deposit in some solvent bank or banking institu- 
tion, at the best rate of interest they may be able to obtain 

(not exceeding seven per cent), all moneys that shall come 

into their hands by virtue of their office, and not needed 

for current liabilities, and all interest or earnings accruing 
from such loans or deposits shall be credited to their 
respective towns, cities or villages, and accounted for in 
their annual settlements with the said boards of auditors. 

Duty of town auditors.—§ 2. It shall be the duty of the 
several boards of town auditors, or any auditing board in 
the cities or villages of this state, before whom such bonds 
or coupons thereof may be presented in pursuance of see- 

tion one of this act, to cancel the same, by cutting out a 

portion of each bond or coupon so presented, in such man- 

ner as to effectually prevent the repayment of the same. 
Auditors to deposit bonds and coupons and file statement.— 

§ 3. All bonds and coupons so presented and canceled shall 

be deposited for safe keeping and future reference in the 

office of the clerk of the county in which such towns, cities 
or villages are respectively situated, and said boards of 
town auditors, or auditing boards in any city or village, shall 
prepare and sign a certificate showing a full description of 
all bonds or coupons so canceled and deposited by them, 
and shall file said certificate in the office of the clerk of 
their respective towns and villages, and in cities in the 
office of the clerk of the city. 

§ 4. This act shall take effect immediatelv. 


CHAP. 608. 


An Act to amend an act to provide for the incor- 
poration of fire insurance companies, passed June 
twenty-fifth, eighteen hundred and fifty-three. 

PASSED APRIL 19, 1871. 

The People of the State of New ork, represented in Senate 
and Assembly, do enact as follows 
SecTIon 1. Section eight of ius four hundred and 

sixty-six of the laws of eighteen hundred and fifty-three, 

entitled “ An act to provide for the incorporation of fire 





insurance companies,” is hereby amended to read as fo}. 
lows: 

Capital, how invested. § 8. It shall be lawful for any fire 
insurance company organized under this act, or incorpora. 
ted under any law of this state, to invest its capital andthe 
funds accumulated in the course of its business, or any part 
thereof, in bonds and mortgages on unincumbered and im- 
proved real estate within the state of New York, worth fifty 
percent more than the sum loaned thereon, exclusive of 
buildings, unless such buildings are insured and the policy 
transferred tosaid company, and also in the stocks of this 
state or stocks or treasury notes of the United States, 
and also in the stocks and bonds of any county or in. 
corporated city in this state, authorized to be issued by 
the legislature, and to lend the same, or any part thereof, 
in the security of such stocks or bonds or treasury notes, 
or upon bonds and mortgages as aforesaid, and to change 
and reinvest the same as occasion may from time to time 
require ; but any surplus money over and above the capital 
stock of any such fire and inland navigation insurance 
companies, or any fire insurance companies, incorporated 
under any law of this state, may be invested in or loaned 
upon the pledge of the public stock, or the bonds ofthe 
United States, or any one of the states, or the stocks, bonds 
or other evidences of indebtedness of any solvent dividend 
paying institutions incorporated under the laws of this 
state or ofthe United States, except their own stock, and 
any amount, not exceeding one-half the annual premium 
receipts of any company upon its outstanding policies in 
any other state of the United States, may be invested upon 
bond and mortgage security upon real estate in such state, 
which shall be certified by the superintendent of the in- 
surance department of this state, to be unincumbered. 
improved, and worth double the sum loaned thereon, or 
in the stocks or bonds of any foreign country to the extent 
which may be provided under the laws thereof, as the con- 
dition of such company doing business therein ; provided, 
that such investment in such foreign stocks or bonds shall 
be made only from funds which constitute a surplus over 
and above capital and other liabilities, and subject to the 
approval of the superintendent of the insurance depart- 
ment. 

$2. This act shall take effect immediately. 

(See 4 Stat. at large, 288.) 


CHAP. 668. 

Aw Act to provide for the payment of counsel re- 
quired to be employed on behalf of the state, in 
pursuance of the provisions of section two of chap- 
ter three hundred and twenty-one of the laws of 
eighteen hundred and seventy. 

PASSED April 21, 1871; three-fifths being present. 

The ee of the State of New York, represented in Senate and 

- Assembly, do enact as follows: 

Section 1. The services of counsel employed on behalf 
of the state, in pursuance of the provisions of section two, 
chapter three hundred and twenty-one of laws of eighteen 
hundred and seventy, shall be adjusted, audited and paid 
by the auditor of the canal department, from the canal 
fund, on production to him of an account therefor, con- 
taining the items therein, duly verified with the certificate 
of the canal appraisers that such service had been ren- 
dered, with their opinion as to the value thereof. 

$2. This act shall take effect immediately. 


CHAP. 666. 
Aw Act to authorize judicial inquiry as to the sanity of 
persons indicted for capital offenses. 
Passep April 21, 1871; three-fifths being present. 
The People of the State of ah m ork, represented in Senate and 

Assembly, do enact as follo’ 

Section 1. The court of oyer and terminer, in which any 
indictment may be pending against any person for any 
offense the punishment of which is death, shall have power, 
with the concurrence of the presiding judge of such court, 
summarily to inquire into the sanity of such person, and the 
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degree of mental capacity possessed by him, and for that 
purpose may appoint a commission to examine such person 
and inquire into the facts of his case, and report thereon to 
the court; and if the said court shall find such person in- 
sane, or not of sufficient mental capacity to undertake his 
defense, they may by order remand such person to such 
junatic or other asylum as, in their judgment, shall be meet, 
subject as to the future disposition of the person to all the 
provisions of chapter twenty, part first, article second, title 
third of the revised statutes. 

§2. The governor shall possess the same powers conferred 
upon courts of oyer and terminer in the case of persons 
confined un er conviction for offenses for which the pun- 
ishment is death. 

§3. This act shall take effect immediately. 


CHAP. 576. 


An AcT re-appropriating a certain portion of the 
income of the United States deposit fund for the 
benefit of academies. 

PASSED April 18, 1871; three-fifths being present. 


The People of the State of New York, represented in Senate 
and Assembly, do enact az follows: 

SecTrion 1. The regents of the university are hereby 
authorized to apply one thousand dollars of the unex- 
pended balance of the appropriation made by chapter two 
hundred and eighty-one of the laws of eighteen hundred 
and seventy for the instruction of teachers of common 
schools, to the purchase of books and apparatus for the 
benefit of academies, pursuant to chapter five hundred and 
thirty-six of the laws of eighteen hundred and fifty-one. 

$2. The regents are hereby authorized to apply a part of 
the said sum, not exceeding three hundred dollars, in pro- 
curing copies of the report of the committee of the univer- 
sity convocation of eighteen hundred and seventy on the 
metric system, with the accompanying documents, to be 
placed in the libraries of the colleges, academies, normal 
and union schools of the state. 

§3. This act shali take effect immediately. 


CHap. 746. 


Ay Act to amend an act entitled ‘‘ An act to revise 
and consolidate the general act relating to public 
instruction,’ passed May second, eighteen hundred 
and sixty-four. 

PASSED April 26, 1871; three-fifths being present. 


The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

SecTion 1. Section nine of title thirteen of the act en- 
titled ““ An act to revise and consolidate the general act 
relating to public instruction,”’ passed May second, eighteen 
hundred and sixty-four, is hereby amended so as to read as 
follows : 

$9. Whenever any officer or officers mentioned in the last 
preceding section of this act shall have complied with the 
provisions of said section, and the inhabitants shall have 
refused to direct the trustees to levy a tax for the payment 
of the costs, charges and expenses therein mentioned, it 
shall be lawful for him or them, then and there, to give 
notice, orally and publicly, that he will appeal tothe county 
judge of the county, and in case of his disability to act in 
the matter, by reason of being disqualified or otherwise, 
then to the district attorney of the county in which the 
school-house of said district is located, from the refusal of 
said meeting to vote a tax forthe payment of said claim; 
and the inhabitants may then and there, or at any subsequent 
district meeting, appoint one or more of the inhabitants of 
the district to protect the rights and interests of the dis- 
trict upon said appeal; and the officer or officers before 
mentioned shall thereupon, within ten days, serve upon 
the clerk of said district (or, if there be no such 
clerk, upon the town clerk of the town) a copy of the 
aforesaid account so sworn to, together with a notice, in 
Writing, that on a certain day therein specified he or they 
Mtend to present such account to the county judge 





or to the district attorney, as the case may be, for settle- 
ment. And the clerk shall record such notice, together 
with the copy of the account, and the same shall be subject 
to the inspection of the inhabitants of the district. And it 
shall be the duty of the person or persons appointed, by 
any district meeting for that purpose, to appear before the 
county judge or the district attorney, as the case may be, 
on the day mentioned in the notice aforesaid, and to pro- 
tect the rights of the district upon such settlement; and 
the expenses incurred by them in the peformance of 
this duty shall be a charge upon said district, and the trus- 
tees, upon presentation of the account of such expenses, 
with the proper voucher therefor, may levy a tax therefor, 
or add the same to any other tax to be levied by them; and 
their refusal to levy said tax, forthe payment of said ex- 
penses, shall be subject to an appeal to the superintendent 
of public instruction. 

§ 2. Section ten of title thirteen of said act is hereby 
amended, so as to read as follows: 

§ 10. Upon the appearance of the parties, or upon due 
proof of service of the notice and copy of the account, the 
county judge or the district attorney, as the case may be, 
shall examine into the matter, and hear the proofs and 
allegations propounded by the parties, and decide by order 
whether or not the account, or any and what portion 
thereof, ought justly to be charged upon the district ; and 
his decision shall be final; but no portion of such account 
shall be so ordered to be paid which shall appear to the 
county judge or to the district attorney, as the case may 
be, to have arisen from the willful neglect or misconduct of 
the claimant. The account, with the oath of the party 
claiming the same, shall be the prima facie evidence of the 
correctness thereof. The county judge or district attorney, 
as the case may be, may adjourn the hearing, from time to 
time, as justice shall seem to require. 

$3. This act shall take effect immediately. 


CHAP. 776. 


AN Act to authorize religious corporations, created by 
special charter, to exercise the same powers as are 
given to religious societies incorporated under the 

eneral act to provide for the incorporation of relig- 
ious societies, passed April fifth, eighteen hundred 
and thirteen, and the acts amendatory thereof or 
supplementary thereto. 
PASSED April 27, 1871; three-fifths being present. 


eople of the State of New York, represented in Senate 
a: y tA, do enact t follows: ° - 

Section 1. Any religious corporation within this state, 
created by any special charter, shall, notwithstanding such 
charter, have all the powers and authority given to any 
trustees, congregations, or societies incorporated under the 
act entitled “An act to provide for the incorporation of 
religious societies,” passed April (5) fifth, eighteen hundred 
and thirteen, or any act amendatory thereof or supplement- 
ary thereto, and the property acquired for any school-house 
or dweHing-house for the use of a minister shall not be 
included in the estimate of the value of the property to the 
possession of which such corporation may be restricted. 


CHAP. 834. 


AN Act to amend an act entitled ‘“‘An act to extend 
the jurisdiction of surrogates’ courts,’ passed April 
twenty-third, eighteen hundred and sixty-seven. 

PasseD April 28, 1871; three-fifths being present. 

The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

SEcTION 1. The act entitled “An act to extend the juris- 
diction of surrogates’ courts,’’ passed April twenty-third, 
eighteen hundred and sixty seven, is hereby amended by 
adding at the end of the first section thereof the following 
words: “ But this act shall not apply to any case where let- 
ters testamentary or letters of administration within this 
state have been, or shall have been, issued to the personal 
representative or representatives of such deceased person 
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four years previously to the making of the sale on which 
such surplus moneys arise.” 
§2. This act shall take effect immediately. 


CHap. 831. 


Aw Act for the protection of private ks and 
grounds, and to encourage the propagation of fish 


and game. 
Passep April 28, 1871. 
The People of the State of New York, represented in Senate 
ty -PA, LAR. By 


Secrion 1. Any owner, lessee or occupant of lands de- 
siring to lay out or devote the same for the purposes of a 
private park or grounds, or the propagating of fish or 
game, shall publish, at least once a week for three months, 
in a paper of general circulation, printed in the county 
or counties within which such lands are situated, a notice 
describing the same, and that they will be used for a private 
park. 

§ 2. It shall be the duty of such owner, lessee or occupant, 
within six months after the final publication of said notice, 
to post or put up notices or sign-boards warning all per- 
sons against trespassing upon such private park or grounds, 
which notices shall not be less than a foot square, and 
placed not more than forty rods apart along the entire 
boundary of said lands, but when the said lands shall be 
inclosed by fences not less than six feet high, then said 
notices or sign-boards shall be placed not more than one- 
half a mile apart. 

§ 3. Any person who shall cut, break or destroy any fence 
or inclosure, or any tree, branch, shrub or underwood, 
or shall put on said grounds, or in the waters thereon, any 
poisonous or other deleterious substance, or who shall tres- 
pass upon said park or grounds, shall, in addition to treble 
damages, to be recovered in a civil acticn to be brought 
by said owner, lessee or occupant, be proceeded against 
under the provisions of article one, title three, chapter two 
of the fourth part of the revised statutes. 

§ 4. Any person who shall willfully and maliciously deface 
or destroy any sign or notice posted or put up as aforesaid, or 
who shall place any object against or near such fence or 
inclosure, so that dogs or other animals can gain access 
or get into said park or grounds, or so that animals kept 
therein can escape therefrom, or who shall put or take 
into said park or grounds any dog cr other destructive 
animal, or who shall kill, or attempt to kill, destroy, or 
attempt to destroy, any game or fish without first obtaining 
permission of such owner, lessee or occupant, shall, in 
addition to treble damages, to be recovered in a civil action 
to be brought by said owner, lessee or occupant, be liable 
to a penalty not exceeding twenty-five dollars, or impris- 
onment in the county jail not exceeding thirty days, or 
both. 

$5. One-half of any penalty recovered under sections 
three and four of this act shall go to the superintendent 
of the poor of the county wherein the offense shall be 
committed, and the other half shall go to the informer, 
except when such informer is in the employ of the owner, 
lessee or occupant aforesaid, in which case the whole of 
the said penalty shall be paid to the said superintendent of 
the poor. 

$6. Upon complaint made on oath to any justice of the 
peace in the county wherein such land, or any part thereof, 
is situated, that any person has committed any of the of- 
fenses specified in the fourth section of this act, such jus- 
tice shall issue his warrant for the apprehension of the 
offender, and cause him or her to be brought before him for 
examination. 

$7. If such justice be satisfied by the confession of the 
offender, or by other competent testimony, that such per- 
son has committed any of the offenses referred to in sec- 
tions three and four of this act, he shall make up and sign 
arecord of conviction thereof, which shall be filed in the 
office of the clerk of the county, and shall fine such offender 
in a penalty not exceeding twenty-five dollars, or, by war- 
rant under his hand, commit such offender to the county 
jail not exceeding thirty days, there to remain until such 





fine be paid, or such offender be discharged according to 
law. 

§ 8. Any person who shall be convicted of a second or any 
subsequent offense may, in addition to the penalty provided 
therefor, be imprisoned in the county jail for a period of 
not more than one year. 

§ 9. No conviction or sentence shall be had under the pro- 
visions of this act without trial by jury of the party arrested, 
if requested, according to the law in cases of trial for other 
misdemeanors. 

§ 10. This act shall take effect immediately. 


Cap. 699. 


An Act to provide for taking testimony in certain 
matters relating to state charitable institutions. 
PASSED April 25, 1871; three-fifths being present. 
The Pi of the State of New York, represented in Senate and 

Assembly, do enact as follows: 

SECTION 1. Whenever the state board of commissioners 
of public charities, or the managers, directors or trustees 
of any asylum, hospital or other charitable institution, 
the managers, directors or trustees of which are appointed 
by the governor and senate, or by the legislature, shall 
deem it necessary or proper to investigate and ascertain the 
truth of any charge or complaint made or circulated 
respecting the conduct of the superintendent, assistant, 
subordinate officers or servants, in whatever capacity or 
duty employed by or under the official control of any such 
board, managers, directors or trustees, it shall be lawful for 
the presiding officer for the time being of any such board, 
managers, directors or trustees, to administer oaths to all 
witnesses coming before them respectively for examination, 
and to issue compulsory process for the attendance of any 
witness within the state whom they may respectively desire 
to examine, and for the production of all papers that any 
such witness may possess or have in his power, touching 
the matter of such complaint or investigation ; and willful 
false swearing by any witness who may be so examined is 
hereby declared to be perjury. 

§ 2. All persons examined as witnesses under the first sec- 
tion of this act shall be paid the same fees as are now paid 
to witnesses in the supreme court by the said board, 
managers, directors or trustees, authorizing the issuing of 
such compulsory process. 

§3. Any person willfully neglecting to obey any sub- 
pena or citation to testify or produce papers, as pro- 
vided in this act, shall be liable to a penalty of one hundred 
dollars, to be recovered, with costs of suit, before any court 
having cognizance thereof. 


CHAP. 936. 


An Act to allow further costs in suits brought by 
working women. 
PASSED May 29, 1871. 
The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

SEcTION 1. In any action hereafter brought in the district 
court for any judicial district in the city of New York, orin 
any justice’s court in the city of Brooklyn, by or in behalf 
of any female employee, or by the parent or guardian of any 
such female employee, for the recovery of any sum of money 
for wages earned, or materials furnished, by such empl yee 
to any person or persons, there shall be allowed to the 
plaintiff, in addition to the costs now allowed by law, the 
sum of five dollars in addition to the amount recovered in 
said action; and in case the amount recovered by the plain- 
tiff shall exceed ten dollars, there shall be allowed the 
plaintiff, in addition to the costs now allowed by law, the 
sum of ten dolJars. If any action brought by any female 
employee shall be settled, the plaintiff shall be entitled to 
the sums above mentioned, in addition to the costs, the 
same as though such action had been tried; but this act 
shall not be construed so as to apply to any action brought 
by any person employed as a domestic or servant. 

§ 2. The clerks of said several courts shall tax said sums a 
costs, and shall thereupon insert the same in the judgment. 

$3. This act shall take effect immediately. 
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PROOF OF FOREIGN LAWS. 


It is well understood that foreign laws must be 
proved like other facts, before they can be received in 
a court of justice, and that, like other facts, they must 
be proved by the best evidence which the nature of the 
thing admits of. In the earlier cases it was held that 
the written foreign law could only be proved by a copy 
of the law properly authenticated. The later cases 
show an evident inclination on the part of the courts 
to relax the rigor of this rule. The following are some 
of the leading decisions which may serve to indicate 
this relaxation : 

In Church v. Hubbard, 2 Cranch, 187, a copy of a 
Portuguese law and its translation, certified by the 
United States consul at Lisbon, were offered in evi- 
dence, and the court held them inadmissible, as it was 
no part of the functions of a foreign consul to certify 
laws, but intimated that the copy would have been 
admitted if it had been authenticated by the oath of 
the consul. Chief Justice Marshall prescribed the fol- 
lowing as the proper modes of authenticating foreign 
written laws. 

1. By an exemplification under the great seal. 

2. By a copy proved to be a true copy. 

3. By the certificate of an officer authorized by law, 
which certificate must itself be authenticated. 

In Packard v. Hill, 2 Wend. 211, the court rejected a 
copy of astatute contained in a printed book establishing 
the court of Consulado in Havana, produced by a wit- 
ness who had purchased it at a book store in Havana, 
and who had practiced in that court, and was ac- 
quainted with the laws by which that court was gov- 
erned. Chief Justice Savage said: ‘‘The written laws 
of other states must be proved by an exemplification, 
and not by the printed statute books of such states. 
The rule on this subject is not uniform in the courts of 
our sister states; but a book purchased in a book store, 
purporting to contain the laws of a state, unless pub- 
lished by authority, would not be admitted anywhere 
as evidence of the written laws of any government.” 
In Chanoine v. Fowler, 3 Wend. 173, an attempt was 
made to prove the commercial code of France by a book 
which was conceded to be an exact copy of the laws 
furnished by the French government to its consul in 
New York, and purporting to be conformable to the 
official edition published by that government. The 
court rejected the evidence on the authority of the 
two decisions cited above. 

This case is distinguishable from that of Lacon v, 
Higgins, 3 Starkie, 178, in that the book offered did not 
purport to be an official edition. In the latter case, 
Lord Tenterden admitted a copy of the French code, 
produced by the French consul, and sworn to by him 
as the one used by and acted upon by him, and pur- 
porting to have been printed at the office for printing 
the laws of France. In the case of Chanoine v. Fowler, 
had the copy been an official copy, and sworn to be 
such by the consul, it would probably have been re- 
ceived in evidence as in the above case, or as in Jones 
v. Moffit, 5 Serg. & Rawle, 523, where a copy of the Irish 
statutes, sworn to by an Irish barrister as correct, and as 
having been received by him from the king’s printer, 
was adinitted. 





In Ennes v. Smith, 14 How. (U. 8.) 400, the court 
expressed its view of the admissibility of foreign law in 
evidence as follows: “That a foreign written law may 
be received, when it is found in a statute book, with 
proof that the book had been officially published by the 
government which made the law;”’ and, in accordance 
with this view, admitted the civil code, which had been 
sent to the supreme court in the course of our national 
exchanges of laws with France. 

The obvious effect of these decisions was to exclude 
parol evidence of a foreign written law, and in Kenny 
v. Clarkson, 1 Johns. 385, and Lincoln v. Battelle, 6 
Wend. 475, it was expressly held that such law could 
not be proved by parol. But the decisions of a later 
date have tended to allow the statute laws of a foreign 
state to be verified, or their effect and construction to 
be proved by the oath of a witness. 

Thus, in the Sussex Peerage Case, 11 Clark & Finnelly, 
85, Dr. Wiseman was called as a witness to prove the 
laws of marriage at Rome, and referred to a book con- 
taining the decrees of the Council of Trent as regulat- 
ing them. The judges of the committee of the house 
of lords expressed their opinions severally : 

Lord Brougham—‘“The witness may refresh his 
recollection by referring to authorities,’’ ete. Lord 
Lyndhurst, lord chancellor — ‘‘The witness may thus 
correct and confirm his recollection of the law, 
though he is the person to tell us what it is.’’ Lord 
Brougham agreed with the lord chancellor— ‘‘The 
witness may refer to the sources of his knowledge ; 
but the proper mode of proving a law is not by show- 
ing a book ; the house requires the assistance of a law- 
yer who knows how to interpret it.’”” Lord Chief Jus- 
tice Denman — “‘ There does not appear to be, in fact, 
any real difference of opinion ; there is no question 
raised here as to any exclusive mode of getting at this 
evidence, for we have both materials of knowledge 
offered tous. We have the witness, and he states the 
law, which, he says, is correctly laid down in these 
books. The books are produced, but the witness 
describes them as authoritative, and explains them by 
his knowledge of the actual practice of the law. A 
skillful and scientific man must state what the law is, 
but may refer to books and statutes to assist him in 
doing so. That was decided after full argument on 
Friday last (June 20) in the court of queen’s bench 
(Baron de Bode’s case). There was a difference of 
opinion, but the majority of the judges clearly held, 
on an examination of all the cases, and, after full dis- 
cussion, that proof of the law itself in a case of foreign 
law could not be taken from the book of the law, but 
from the witness who described the law. If the wit- 
ness says : ‘I know the law, and this book truly states 
the law,’ then you have the authority of the witness 
and of the book. You may have to open the question 
on the knowledge, or means of knowledge, of the wit- 
ness, and other witnesses may give a different interpre- 
tation to the same matter, in which case you must 
decide as well as you can on the conflicting testimony ; 
but you must take the evidence from the witness.” 
Lord Campbell concurred, saying— ‘‘ The foreign law 
is matter of fact. . . . You ask the witness 
what the law is ; he may, from his recollection, or on 
producing and referring to books, say what it is,’’ etc. 
Lord Langdale, master of the rolls — “‘ Foreign law is 
matter of fact. A witness, more or less skilled in it, is 
called to depose to it. He may state it from his own 
knowledge, or refer to text books or books of de- 
cisions.”” 
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In Baron de Bode’s Case, 8 Adolph. & El. (N. 8.) 208, 
referred to above, a witness was offered, who testified 
that the feudal system in Alsace had been abolished 
by a decree of the French National Assembly of 1789. 
The decree itself was not produced. Lord Denman, 
chief justice, said that the rule admitting testimony of 
persons of science applied not only to unwritten but 
to written law. The question was not only the con- 
tents but the state and effect of the written law. The 
mere contents of the law might often mislead. He 
then criticised the decisions in 3 Esp. 58; 3 Campb. 166; 
4 id. 155; and refers to Lacon v. Higgins, 3 Stark. 178; 
Picton’s Case, 30 8. T. 225, 491; Middleton v. Janverin, 
2 Hagg. Cons. 457, 442; and says he “can perceive no 
distinction between proof from a copy of the law, as 
we find it tendered and received, and the proof now 
tendered.” Justices Coleridge and Williams concur- 
red, and gave their reasons at length. They thought 
the written law itself would be of little use, compared 
with the opinion of a scientific person who could give 
the exact state of the law and its construction. 

In Vanderdonck v. Thellusson, 8 Manning, Granger & 
Scott, 812, the court, after argument, admitted a per- 
son, not a lawyer, to prove the law of Belgium as to 
bills of exchange. 

The most recent decision on the subject is that of the 
supreme court of Rhode Island, in the case of Burrows 
v. Downs, to appear in the next volume of Rhode 
Island reports. The question was to ascertain the 
exact state of the law of Havana at a particular date, 
including its construction and effect. The evidence 
offered was that of a person who testified that he had 
practiced law in Havana for twenty-four years; that 
he had been the consulting lawyer of one of the tribu- 
nals and a judge; and that the book to which he 
referred, purporting to be the Spanish Code of Com- 
merce of 1823, was the code of commercial law in force 
in that island. The court, after an elaborate examina- 
tion of the authorities, held the book admissible as 
showing the law of Cuba, and to support the evidence 
and refresh the recollection of the witness. The court 
said: “The book, even if exemplified under the great 
seal of Spain, could not, of itself, show that it was law 
at the present date. * * * And it seems to us that the 
requiring an exemplified copy is pressing the rule of 
requiring the best evidence to an extent that would 
often defeat the ends of justice; and, for the reasons 
we have given, this statute alone may not be the best 
evidence of the actual state of the law.” 

These latter decisions, that an expert may state the 
written law without producing it, are direct innova- 
tions on the old rule, but they are founded in reason 
and sound sense. We apprehend it would be difficult 
for a foreign court to ascertain the existing state of the 
law of New York on almost any subject, by an exam- 
ination of a copy of the revised statutes, although 
“published by authority.’’ There may be cases in 
which an authentic copy of the written law would fur- 
nish the best evidence, but, as was remarked by the 
court in Burrows v. Downs, supra, “there are many 
cases where the evidence of a professional person, or one 
skilled virtute officii, may be much more satisfactory evi- 
dence of what the law is, than the mere exemplification 
of the exact words of a foreign statute, which the court 
may not have the necessary knowledge to construe.” 

The decisions cited were made under the common 
law, and have no reference to the statutes which have 
been passed in some of the states relating to the admis- 
sion of foreign laws in evidence. 





— 


THE LAW OF FIXTURES; ITS HISTORICAL 
DEVELOPMENT AND PRESENT STATE. 


Concluded. 


This principle being established and the first branch 
of our subject having been completed, we proceed to the 
second branch or division of it, which is—the tenant's 
right to unfix or to remove fixtures other than strictly 
agricultural ones, which either rest upon the ground, or 
other res principalis, without being fixed in it, or which, 
if fixed in the ground, or other the res principalis, are 
so fixed in it as not to be finally or indefeasibly incor. 
porated with or annexed to it in contemplation of law, 
and which, therefore, retain their individual entirety, 
both while they are fixtures and afterward when they 
are severed. It is evident that this branch or division 
of our subject is much more complex in the matters 
which are the subject of it than is our first division; 
and we might therefore prima fucie expect that the 
rule which is to express the law of fixtures in this case 
would be correspondingly more various or complex, 
And yet that law is not incapable either of brief expo- 
sition or of simple and clear expression. 

First, it appears that this second division is appa- 
rently threefold, as embracing three apparently separate 
or distinct heads or classes of fixtures, namely: (1) 
Mixed Agricultural; (2.) Trade Proper; and (3.) Do- 
mestic or Ornamental. 

With reference first to the mixed agricultural fix- 
tures of this division, they are to be distinguished of 
course from the purely agricultural ones, such as the 
barn in Culling v. Tuffnall, which has already been 
stated and criticised, and such as the buildings let into the 
ground and the necessary completions to buildings, ex- 
emplified by the other cases that were mentioned in our 
first division. They seem, however, to be not altogether 
different from those cases of furnaces, engines, ete., 
which have been quoted from the Year Books; for this 
latter class of fixtures were the effects, as they are also 
the indications, of the rise of modern wealth, being not 
indispensable to the bare or necessary cultivation of the 
ground or other the business of a farm, but being rather 
conveniences or utilities superadded to the early origi- 
nal list of necessities ; and having had their origin under 
a milder law, they were protected from the operation 
of the older law by the equitable considerations which 
more modern manners supplied. Foremost among 
those equitable reasons was the favor shown to trade; 
and just as this one equity is the alone foundation of 
the law of the so-called trade fixtures, the second of 
the subdivisions of this branch of our subject, so has 
it contributed the principal part of the foundation to 
the law of the so-called mixed agricultural fixtures, 
the first of these subdivisions, for it has by counteract- 
ing defeated the operations of the older and stricter 
law of purely agricultural fixtures, and it has in fact 
assimilated in all, or nearly all, respects the law of the 
so-called mixed agricultural to the law of the so-called 
trade fixtures proper. Moreover, the operation, not 
indeed of the same but of alike equity, and of an equity, 
moreover, which was equally the effect and the indica- 
tion of modern wealth, has assimilated in like manner 
the law of the so-called domestic or ornamental fix- 
tures to the united law of the so-called mixed agricul- 
tural and trade proper fixtures, so that in fact the 
customary distinction of the fixtures of our second di- 
vision into the three classes of mixed agricultural, 
trade proper, and domestic or ornamental is ground- 
less or futile in itself, however much it may hitherto 
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have been thought to be subservient either to clearness 
of exposition or to accuracy of conception. We shall, 
therefore, not retain this distinction of phrases, but 
shall endeavor to effect a unification of the law in the 
three aspects of it which they apparently denote. 

Nor do we think that our attempt is either idle or 
unprecedented. It is not unprecedented, for Mr. Amos 
and Mr. Ferrard, in their well-reasoned but in some 
respects imperfect treatise on this subject, contend in 
one place, and contend truly, although inaccurately, 
that in the passage next hereinafter quoted from the 
Year Books, the relaxation of the law in early times in 
favor of the tenant was not confined, as has been gener- 
ally supposed, to trade erections alone, but extended 
toagricultural erections also. Nor is our endeavor 
idle, as we hope to prove by the success of it. 

The passage from the Year Book to which we last 
referred is a further part or continuation of the passage 
already quoted under the year 20 Hen. VII, and is to 
the following effect : 


“Tf a lessee for years make a furnace ‘pur son avanlage’ 
(or ‘ pur son plaisir’), or being a dyer, make vats and vessels 
‘pur occupier son occupation’ for the time during which his 
tenancy is to last, then he may removethem; but if he per- 
mit them to remain fixed in the earth after the expiration 
of his term, then they become the property of his lessor; 
and s6 ofa baker. Nor isit waste (in the opinion of some, 
although not also of others) to remove articles of this sort 
during the term.” 


Now with reference to this passage we should contend 
fora more thorough and complete extension in early 
times of the relaxation which was then made in the 
rigor of the old law of fixtures, and we would suggest 
that the relaxation (always excepting those strictly 
agricultural fixtures which belong exclusively to the 
old law) was general, and extended not merely to trade 
proper fixtures, but-also and equally to the mixed or 
modern agricultural, and to the domestic or ornamen- 
tal classes of fixtures; and our contention and sugges- 
tion in this respect seem to be entirely borne out and 
supported by the later decisions to which we now pro- 
ceed. 

In proceeding with, or in resuming, our inquiry into 
and investigation of the cases upon this branch of our 
subject, we find that the principle which we were at 
pains to elaborate on a previous page here or now begins 
tobe positively serviceable to us, reminding us (as it 
does) to first ascertain the quality of the inheritance or 
res principalis before attempting to adjudicate upon the 
fixtures or appendages to it. And again, that early agri- 
cultural relation, which we were also at pains to explain 
ona previous page, renders us here also ornowa nega- 
tive service which is almost as valuable as the positive 
one, reminding us (as it does ), in itsturn, that the rigor 
of the old law of that relation does not extend to the mat- 
ters which are exclusively the subject of the new law. 
It follows, therefore, at once that in this second division 
of our subject, and in respect of all those fixtures which 
are the subject of the new law, equitable considera- 
tions having risen paramount over legal ones, the 
tenant is now as highly favored as he was form- 
erly depressed, and a long string of consentient decis- 
ions illustrates, as it corroborates, this indulgence. 
Thus in the year 1704, it was held in Poole’s Case 
(Salk. 867) that certain vats put up by the tenant, who 
was a soap boiler, were removable by him, and had 
therefore been lawfully taken by the sheriff under a 
fi. fa. upon an execution issued against him. Again, 
in the year 1799, it was held in the case of Dean v. 








barns, being sheds with a ‘‘foundation of brick in the 
ground, and uprights fixed in, and rising from the 
brick work and supporting the roof, which was com- 
posed of tiles, the sides being open,’’ were not included 
within the scope of a covenant by a tenant whereby he 
had bound himself to leave all the buildings which 
were at the date of the lease already erected, or which 
should or might, during the continuance of the lease, 
be erected upon the land demised to him, Lord Ken- 
yon (the judge who tried the case) being of opinion, 
that erections like the barn in question, which were 
put up for the benefit of trade or manufacture, for the 
more advantageous carrying on thereof, were not 
included under the word “ buildings”’ or “ erections” 
expressed in the covenant, which he said were only 
such buildings and erections as were ‘‘annexed to .. . 
the reversionary estate,’’—a subtlety of distinction 
the justice or correctness of which, although it is not 
at first sight apparent, becomes apparent enough when, 
on the one hand, that paramouncy of equitable over 
legal considerations, to which we have referred as char- 
acterizing the relation of landlord and tenant under 
the new law, is taken into account, and when, on the 
other hand, it is also considered that the erections in 
question, although agricultural, were of that mixed or 
modern agricultural sort which we stated to be rather 
useful and convenient in the profitable management, 
than necessary to the bare or simple management, of 
the farm, and that as being so they fell in fact under 
the mildness of the new, and were exempted from the 
rigors of the olden, law. 

Again, in 1801, in the case of Penton v. Robart, 2 
East, 88, it was held that a certain varnish-house, put 
up by a tenant who was a maker of varnish upon the 
land demised, and being an erection which had a brick 
foundation let into the ground with a chimney belong- 
ing to it, and which, in its upper part or superstructure, 
consisted of wood brought by the tenant from his 
former place of business, was removable by the tenant 
at the end of his term, and under the particular circum- 
stances even after the end and full expiration thereof, 
Lord Kenyon (the judge who tried the case) resting 
his decision in this case, also (as he had done in Dean v. 
Allalley, supra), upon the “costly ’’ or supererogatory 
and unnecessary character of the fixtures, as dis- 
tinguished from those which are barely necessary for 
the cultivation of the land as such—a distinction 
which may indeed be fathered upon Lord Kenyon, 
whose customary legal acumen perceived in it a means 
of observing the law at the same time that he escaped 
in the matter of modern fixtures from the early rigors 
of it. 

Again, in the year 1830, in the case of Grymes v. 
Boweren, 6 Bing. 437, it was held that a pump was 
removable by the tenant who had erected it; and 
although the decisions of the lord chief justice (Tin- 
dall), and of the other judges who decided the case, 
proceeded to all appearance exclusively upon consider- 
ations suggested by the mode or measure of the an- 
nexation, yet we must assume that there was also in 
their minds an underlying conviction or perception 
that the fixture in question was not (as in fact it was 
not) one of the old agricultural class of fixtures, but 
was rather one of those convenient or useful erections 
peculiar to modern times. It may be, however, that 
in this case, and it appears beyond all question that in 
the cases which were decided subsequently thereto, 
the conviction or perception to which we have alluded 
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dropped altogether out of view in respect of those 
so-called fixtures, which were removable in their 
entirety without damage to the freehold, and fixtures 
of the last-mentioned class came in consequence, 
by an abusive extension of the modern principle, 
to be regarded, even when put up for the purposes of 
agriculture, as being of an essentially chattel nature. 
Thus we find that in the case of Wansboro’ v. Maton, 4 
A. & E. 884, decided in the year 1836, it was held in 
apparent confirmation of, yet in real contrariety to, the 
like case of Culling v. Tuffnal before set forth, that a 
barn (called a stavel-barn) consisting of ‘‘ wood resting 
on, but not fastened by mortar or otherwise to, certain 
caps or blocks of stone (called stavels or staddels) fixed 
into the ground or let into brickwork, the brickwork 
being built on and let into the ground in those parts 
where the ground was lowest, for the purpose of mak- 
ing an even ground for the barn to rest upon,’’ was 
removable by the tenant who had erected it; for, in 
the words of Lord Chief Justice Denman (one of the 
judges who decided the case), ‘‘the first question to 
determine was, whether the erection was a part of the 
freehold; for if it was not united to the freehold, then 
it was no part of it; and as in fact it was not so united, 
it was therefore not a fixture,’ and Mr. Justice Little 
(another of the judges who decided the case) remarked : 
“In removing the barn, he does not disturb the free- 
hold; he might take away this building and 
substitute, for instance, a fowl-house for it, keeping 
always the same foundation. This barn is kept 
in its place merely by weight.” 

It is most important to remark this change in the 
point of view from which the question of fixtures is 
regarded in the more modern decisions, for the effect 
of it was and is clearly to subdivide the class of the 
mixed or modern agricultural fixtures into two minor 
classes, viz. : (1.) The class of fixtures which, although of 
the modern type, and therefore (as being subject exclu- 
sively to the modern law) removable by the tenant, are 
yet visibly and corporeally, or in some other particular 
manner, fixed to the land or premises, aud, so long as 
they are so fixed, are, for all the purposes of the mod- 
ern law, part and parcel of the freehold; and (2.) The 
class of fixtures which, being, whether rightly or abus- 
ively, of the modern type, and therefore subject ex- 
clusively to the modern law, are yet neither visibly nor 
corporeally, nor in any particular manner, fixed into 
the land or premises, but are always and at all times 
chattels only. The importance of this subdivision ap- 
pears more especially in its application to the law of 
distress. It is well known, and indeed it has repeat- 
edly appeared in the quotations which have been made 
upon previous pages of this article, and more especially 
in those of them which are taken from the Year Books, 
that in early times the fixtures put up by a tenant were 
not distrainable by his landlord for rent; and the 
reason of their exemption from this process is too 
apparent for us to mention here. But when the old 
law came to be relaxed in the manner we have pointed 
out, then it was not so clear how that relaxation was 
to operate upon the law of distress; while the tenant 
acquired the advantage of removal, was he also to 
retain as before his right of exemption from distress? 
Or if he was to retain this latter right, was he to retain 
it in toto, that is to say, to its fullest extent, or was he 
to retain it as to part, and to remit it as to all the rest? 

Now the law upon this matter, and in this respect, 
ending as it did in a compromise, wanted several 
decisions to settle it. For our purposes, however, the 





two decisions of Darby v. Harris, 1 Q. B. 895, decided 
in the year 1841, and Hellawell v. Eastwood, 6 Exch. 
295, decided in the year 1851, sufficiently settle ang 
express the law in its two-fold modern distinction be- 
tween fixtures that are distrainable and fixtures that 
are not so. In the case of Darby v. Harris, the fixtures 
regarding which the dispute arose, were ‘‘a kitchen 
range, a register stove, a copper, and also grates,” 
annexed to the freehold in the ordinary manner and 
admitted to be “fixtures removable by the tenant,” 
The contention on the part of the plaintiff, the tenant, 
was this —that this class of fixtures were not distrain- 
able for reut; the endeavor of the defendant, the land- 
lord, on the contrary, was this—to show that the 
alleged fixtures were in reality not fixtures, or at least 
not so much fixtures as they were chattels or personal 
estate, in which latter case he contended that they 
were lawfully distrainable for rent. The court of 
queen's bench decided that the articles, the fixtures in 
dispute, were of the class that was not distrainable for 
rent, and for this reason (as appears from the several 
judgments which were delivered), that they were things 
which, from the nature of them, could not, after pay- 
ment of the arrears of rent, be restoréd again to the 
tenant in their original plight and condition. 

On the other hand, in the case of Hellawell v. East- 
wood, the fixtures around which the contention centered 
were “‘cotton-spinning machines, fixed by means of 
screws, some into the wooden floor, some into lead, 
which had been poured in a melted state into holes in 
stones, for the purpose of receiving the screws,” and 
the contention on the part of the plaintiff, the tenant, 
was, asin Darby v. Harris, that articles of the sort in 
question were parcel of the frechold, and, moreover, 
that they could not, if removed, be restored again in 
their original plight and condition; but Barou Parke 
(the judge who decided the case) was of opinion and 
held that they were in no sense part or parcel of the 
freehold, and on that count, therefore, were not ex- 
empted from distress; moreover, that they were capa- 
ble, after being removed, of being restored again in the 
like plight and condition, and, therefore, neither on that 
count were they exempted from distress; they were, 
therefore, lawfully distrainable. The learned baron, 
after disposing of certain preliminary matters, pro- 
ceeded in his judgment as follows: 


“The only question, therefore, is whether the machines 
when fixed were parcel of the freehold, and this is a question 
of fact. ... Now,inconsidering this case, we cannot doubt 
that the machines never became a part of the freehold. 
They were attached slightly, so as to be capable of removal 
without the least injury to the fabric of the building or to 
themselves; ... they were never apart of the freehold, any 
more than a carpet would be which is attached to the floor 
by nails for the purpose of keeping it stretched out.... 
They never ceased to have the character of movable chattels, 
and were therefore liable to the defendant's distress.” 


The reader, we trust, will not suspect us of having 
garbled this judgment for the purpose of serving our 
own particular views, for, indeed, the omitted passages 
are altogether irrelevant to the point which was in dis- 
pute, and having, therefore, no application to the par- 
ticular matter, they are expressed with an unfortunate 
vagueness of generality which has caused them to be 
frequently misunderstood, as was indeed observed by 
Vice-Chancellor Wood, in the important case of Mather 
v. Fraser (2 K. and J. 536) hereinafter set forth. 

From the two cases which have been now latterly 
stated, it clearly appears that at the date of those cases 





on a of ek. ae ah OO ae ee oe 6 ee ee ee ee 


-oOcvmU.gms Ss @® 


et — ss oO 





=e 
cided 
Exch. 
> and 
m be- 
s that 
‘tures 
tchen 
ates,” 
T and 
ant.” 
nant, 
train- 
land- 
t the 
: least 
rsonal 

they 
irt of 
res in 
le for 
>veral 
hings 
r pay- 
to the 


Last- 
itered 
ns of 
lead, 
les in 
” and 
nant, 
ort in 
Over, 
uin in 
Parke 
1 and 
f the 
ot ex- 
capa- 
in the 
n that 
were, 
Aaron, 
, pro- 


chines 
estion 
doubt 
ehold. 
moval 
or to 
\d, any 
e floor 
tt. woe 
attels, 


aving 
g our 
ssages 
n dis- 
e par- 
unate 
to be 
ed by 
father 


tterly 
cases 





THE ALBANY LAW JOURNAL. 


429 








asennad 





the law of fixtures, considered in the abstract, had be- 
come as definitely and fully stated and known as it is 
at present, and accordingly the point in dispute thence- 
forth has been, and now is (as it then partly was), some 
fact or thing external to the law itself, being some pe- 
culiarity of circumstances — either (1.) In the method 
and measure of the alleged annexation to the freehold ; 
or (2.) In the construction of some written document, 
which by the act of the contending parties themselves 
or otherwise has been made to govern or regulate their 
rights; or (3.) In the effect which is to be given to certain 
derivative rights, the consequences of certain derivative 
relations, which have come (in whatever way) to be 
vested in and established between the contending 
parties. 

In considering the subsequent decisions, it is, how- 
ever, still most essential and necessary, not merely with 
a view to the consistency of our scheme, but also by 
way of a preservative against incorrectness in practical 
opinion and decision, to bear in mind the precise rela- 
tion in which the modern law stands toward the an- 
cient one in this matter of fixtures, and, in particular, 
first of all to settle with ourselves whether the particu- 
lar alleged fixture is of such a nature as to fall within 
the rigors of the old law; secondly, to ascertain what 
is the quality of the inheritance in each particular case, 
and whether, therefore, the particular alleged fixture 
has or has not such a correspondence with or affinity 
for the inheritance as to have become not only actually 
but indissolubly united with it; and then, thirdly, or 
lastly, and always in subordination to the matters 
firstly and secondly mentioned, to consider the weight 
which is to be attached to any one or more, or to all, of 
those three external matters to which we have just re- 
ferred, that is to say, the mode of the outward and 
visible annexation, the contents of some particular 
document, or the derivative positions of the contending 
parties. For it is only by keeping in mind all these 
numerous matters, and by observing their respective 
due priorities of importance, that we can either estimate 
new cases as they arise, or test the consistency of the 
existing cases, either with each other, or (and more es- 
pecially) with the earlier decisions. 

By way of illustrating the application of this some- 
what complex rule of decision, we may refer to the 
following cases (being all of them cases which have 
been already mentioned supra in a different respect or 
for a different purpose): 1. To the case of Elwes v. 
Mawe, as an instance of the application of our rule 
having stopped short at the first part of it, the fixtures 
in that case having, in fact, been caught and stopped 
in the first sieve, by having been determined to be of 
the old or strictly agricultural kind. 2. To the case of 
Lawton y. Salmon, and to the case of D’ ELyncourt v. 
Gregory, as two instances of the application of our rule 
having proceeded as far as to the second part of it, the 
fixtures in these latter two cases having safely passed 
through the first sieve, but having been caught and 
detained in the second one, by having been determined 
to be fixtures of the modern class (whether trade 
proper or ornamental), but to have at the same time 
presented that species of affinity for the res principalis, 
or inheritance, which caused them to become straight- 
way united in a chemical and indissoluble union with 
it. 3. To the case of Hellawell v. Eastwood, as an 
instance of the application of our rule having been car- 
ried to its furthest stage, the fixtures in that case hav- 
ing passed through both the first and the second sieves, 
and having had their character determined for them 





by the first one of these subsidiary external considera- 
tions before enumerated, to wit: by the mode of their 
annexation to the freehold; and we may here mention 
that the rule in this last-mentioned extent of its appli- 
cation will find constant illustration (alone or in com- 
bination with other ingredients) in the cases which are 
yet to be set forth in the sequel of our article. 
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THE TICHBORNE CASE. 


The Tichborne succession case, which is now being 
tried in the English court of common pleas, may safely 
be pronounced to be one of the most remarkable cases 
that ever came before a court of justice. The claimant 
to the Tichborne baronetcy and estates professes to be 
Roger Tichborne, the eldest son of Sir James Doughty 
Tichborne, Bart., who died June, 1862. Sir James had 
two sons — Roger, who was born in 1829, and James, 
who was born ten years afterward. The father and 
mother did not live very happily together, and the 
education of the children was somewhat neglected. 
Roger was born in Paris, and lived there until his 
seventeenth year, when he was sent to finish his edu- 
cation at Stonyhurst college. In 1849 he entered the 
army, and served for four years with the 4th dragoons. 
In January, 1853, however, his love of hunting and 
other manly sports led him to sell out and go to Val- 
paraiso. There he enjoyed himself in hunting and 
shooting until April, 1854, when he embarked on board 
a ship called the Bella, at Rio Janeiro, bound for New 
York. The ship never reached her port; one of her 
boats was found bottom up in the Atlantic, and every 
body believed that the ship, and all on board her, had 
been lost. Lady Tichborne, it is said, still clung to the 
belief that her son was saved. In 1858 a sailor, who came 
to Tichborne house, begging, was questioned by her as to 
whether he had ever heard of the Bella, or of any of 
her crew being saved. The sailor replied that he heard 
a rumor while in Australia of some of the crew of “a 
ship, which he thought was the Bella,” having been 
picked up at sea and brought to Melbourne. This story 
is said to have confirmed Lady Tichborne in her con- 
viction that her son was saved and was living in Aus- 
tralia; and when her husband died, in 1862, she caused 
advertisements to be inserted in the Times, and in the 
Australian papers, offering a reward for the discovery 
of her eldest son, if he were still alive. In the mean 
time her second son, James, took possession of the 
titles and estates. In February, 1866, he died, and in 
May his widow gave birth to a posthumous son, Sir 
Henry Alfred Tichborne, whose guardians are now in 
possession of the Tichborne estates. At the very time, 
however, of Sir James Tichborne’s death—in the 
spring of 1866— Lady Tichborne received a letter from 
Australia, purporting to be written by her long-lost 
son Roger, stating that he had been picked up bya 
passing vessel, after the loss of the Bella, and that he had 
since been living in Australia, and asking for money to 
take him to England. The letter was badly spelled, and 
seemed to have been written by an illiterate man. 
Toward the end of the year, Sir Roger (as he asserts 
himself to be) arrived in England, accompanied by a 
black man named Bogle, who had been for forty years 
his uncle’s confidential servant, and had received at 
that uncle’s death an annuity of £50 a year, and had 
emigrated to Australia. This man knew the whole 
history of the family, and it is alleged by the defend- 
ants that he is at the bottom of the plaintiff’s appear- 
ance; that he saw Lady Tichborne’s advertisement for 
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her missing son, and, having found some one to per- 
sonate that son, brought him to England to prosecute 
his claims. Lady Tichborne was at this time in Paris, 
and thither Sir Roger went, and was recognized as her 
son by Lady Tichborne, who made him an allowance 
of £1,000 a year while he was prosecuting his claim to 
the family estates. Other persons of undoubted 
respectability also recognized the claimant as the Sir 
Roger Tichborne who left England in 1853, but others, 
again, took a contrary view. 

Shortly after his mother’s recognition of him, Sir 
Roger made a formal claim to the estates, and the ques- 
tion, after many delays and much litigation, has come 
up for trial on an action for ejectment. 

The plaintiff admits that in appearance he bears hardly 
any resemblance to the son-in-law who was ship- 
wrecked in the Bella; he acknowledges that during 
his life in Australia he lost the use of the French lan- 
guage, which had once been so familiar to him, as well 
as the education and manners of a gentleman. But it 
is urged in his favor that he has a most extensive 
knowledge of incidents in the early life of Sir Roger, 
which it would be almost impossible for an impostor to 
acquire; and his counsel, Mr. Sergeant Ballantine, in 
his opening speech mentioned a very singular test to 
which his client is ready to submit. When Roger Tich- 
borne left England, he placed in the hands of Gosford, 
the steward of the estates, a sealed packet. This packet 
Gosford still holds unopened, and the plaintiff declares 
himself ready to state its contents, and abide by the 
result. The case of the defendants is, as has been 
stated, that the person calling himself Sir Roger 
Tichborne is an impostor; that his real name is Hough- 
ton, and that he is the son of a Wapping butcher’s son; 
that he has been made use of by the servant Boyles to 
personate the lost heir, and that it is through this man 
that he has acquired his knowledge of the Tichborne 
family, and of the early life of the young man who was 
so long believed to be lost in the Bella. It should be 
mentioned that while in Australia Sir Roger, who went 
by the name of Thomas de Castro, married a domestic 
servant, an uneducated girl, and has by her had several 
children— two of them sons. He states that eight of 
the crew of the Bella were saved with him, but he can- 
not remember any of their names. 





—— ++ 


REVISION OF THE UNITED STATES 
STATUTES. 

From the following portions of a pamphlet letter, 
addressed by Messrs. Abbott and Barringer, of the 
revising commission at Washington, to the congres- 
sional committees having the work in charge, our read- 
ers may learn something of interest regarding its 
progress : 

OK * os * * a * 
RESULTS THUS FAR ACCOMPLISHED. 

“The three commissioners met at Washington, in 
the latter part of September, 1870, and have applied 
themselves, through the winter, to a systematic exam- 
ination of the statutes at large. with a view to deter- 
mine a system of classification for the revised statutes, 
and to prepare, in a thorough and comprehensive man- 
ner, convenient materials for drafting the laws upon 
each distinct subject. 

“Tt is well known that the work of revision was 
commenced by a former board of commissioners. Our 
board was therefore able to determine many prelim- 





inary questions by aid of a simple reference to the 
labors of our predecessors. Among other things, the 
former board had framed a ‘provisional scheme’ of 
classification, or list of titles, contemplating the 
arrangement of the entire body of the general and 
permanent laws ; which, with some modifications, the 
present board adopted as their guide. 

“The principal steps in the work of preparing the 
materials for the revision were, therefore, the follow- 
ing: 

“First. Instead of immediately apportioning the 
subjects, and separating to draft the laws individually, 
the commissioners sat together, from day to day, ex- 
amining the statutes at large, section by section, to 
ascertain, as to each provision, whether it affected any 
previous act by way of repeal or amendment; whether 
it was of a general or permanent nature, and ought, 
therefore, to be included in the revision; and, if so, 
under what head or title in the new order of classifica- 
tion it ought to be placed. Their decision as to each 
section was marked upon the margin of the statute 
book, as made. In this work they proceeded from the 
most recent statutes backward to the earliest, because 
later statutes contain, often, references to earlier ones 
repealed or amended, which are of aid in determining 
the existing state of the law. In this manner all pub- 
lic acts and public resolutions have been examined and 
classified. 

“Second. The entries made by the commissioners 
upon the margins of their volumes of the statutes at 
large were transcribed upon alternate pages of two 
additional copies of the statutes, by clerks employed 
for the purpose. These copies have since been cut 
apart, section by section. Every provision marked for 
revision has been separately pasted on a leaf of writing 
paper, has had a memorandum written upon it, stating 
the date of its passage, the chapter and section whence 
it was taken, and the volume and page of the statute 
at large where it may be found. And the large mass 
of papers thus arising have been assorted to the heads 
or titles in the proposed revision to which they belong, 
and have been numbered throughout, and put up in 
convenient portfolios. In the execution of this task 
a number of clerks were employed, though the clerical 
work was performed under frequent and careful super- 
vision from one member of the commission, to whom 
it was, by vote of the board, particularly intrusted. 
During a considerable time the desire of the commis- 
sioners to hasten the completion of this preliminary 
labor, which, as is obvious, delayed the revision of any 
particular title of the laws, induced them to employ a 
double force of clerks, one set working during ordinary 
business hours, and the other set in the afternoon and 
evening. 

“Third. Some auxiliary labor has been performed, 
the results of which may be helpful in the ultimate 
execution of the work. A tolerably complete list of 
adjudications of the national courts, illustrating the 
construction or operation of acts of congress, has been 
prepared, under a chronological arrangement, enabling 
the reviser of a particular statute to ascertain quickly 
whether it has been construed by the courts. <A con- 
siderable number of leading cases, on the meanings of 
terms employed in statutes, have been indexed conven- 
iently, as a guard against inadvertent changes in the 
phraseology of laws, contrary to the course of judicial 
decision. Duplicates of some of the more important 
writings of the commission have been prepared, as 4 
guard against loss by fire. Arrangements have been 
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made, without reducing the fund appropriated for inci- 
dental expenses, for the receipt and examination of all 
the current national and state reports; that is, those 
which were issued during 1870, or shall be issued during 
the coming years occupied by the task. 

“In answer to a request that the legal journals and 
magazines would, in aid of the revision, exchange their 
jssues with the reports of the commissioners, the edi- 
tors and publishers of the ALBANY LAW JOURNAL, the 
American Law Register, the American Law Review, 
the Bankrupt Register, the Bench and Bar, the Chicago 
Legal News, the Internal Revenue Record, the Legal 
Gazette, the Legal Intelligencer, the Pacific Law Re- 
porter, the Pittsburg Legal Journal, the New York 
Transcript, the Western Jurist and the United States 
Jurist have sent those periodicals. They contain 
many decisions of the courts in advance of official 
reports, and many which are not officially reported, 
and also present many pertinent and valuable sugges- 
tions on statute revision; and these have been exam- 
ined. 

“Inasmuch as there are many subjects upon which 
the laws of the union and those of the states meet, it 
seems not imprudent for revisers of the phraseology of 
the national laws to observe, as far as the time and 
means at their command admit, the course of state 
legislation; hence a correspondence has arisen between 
one of the commissioners and the secretaries of state 
of many of the states, and considerable information 
relative to the present condition of the statute law of 
the states has been collected. Many of these gentlemen 
have answered letters of inquiry as to the progress of 
legislation in their respective states, and have fur- 
nished copies of state laws in aid of the duty of the 
board. 

“Returning, now, from this brief mention of matters 
which have been deemed merely auxiliary to the proper 
work of the board, and not entitled to engross time 
which could be utilized in immediately advancing the 
revision, and resuming the description of what has 
been done upon the main course of the task, the result 
of the winter’s labor may be thus stated: A system of 
classification, comprising seventy-six titles or heads of 
statute law, formed, indeed, upon an outline drafted 
by the former board, has been adopted, after a careful 
examination of its application to all the statutes; and 
a distinct collection has been made in convenient form 
for expeditious revision of every existing provision of 
law deemed appropriate to each head or title of the 
classification. These collections stand arranged in 
independent portfolios, and any one of them may be 
taken as the basis for drafting a title of revised statutes 
upon the subject which it includes, with a good degree 
of confidence that it will present or bring to the notice 
of the draftsman all laws necessary to be considered 
in framing that title. 

“Thus, although no one title has been completed, an 
equal and considerable progress has been made wpon 
every one of the SEVENTY-SIX titles under which the com- 
missioners propose to arrange the entire work. 

“Since this preparation of materials has been com- 
pleted, each commissioner has taken in hand the port- 
folio comprising the laws arranged under one of the 
subjects, and has commenced drafting a corresponding 
title for the revision. 


FUTURE PROGRESS OF THE WORK. 


Under this head the writers suggest some measures 
for shortening the labor involved in the undertaking, 





so as to admit of bringing the revision before the 
present congress for enactment, instead of its stand- 
ing over for the action of the forty-third congress, as 
contemplated by the existing law governing the com- 
mission. In support of this view they urge the follow- 
ing reasons: 

‘*‘ First. The revision is needed. From every quarter 
assurances are received that the United States revised 
statutes are desired now; not five or six years hence, 
but, if it were possible, immediately. 

“Second. Any extension of the term involves an 
actual increase in the aggregate labor to be performed, 
from the advance in legislation. The statutes passed 
at each session must be embraced in the revision; and 
they come up for consideration in a way which much 
increases the difficulty of dealing with them. As be- 
tween an undertaking to revise the laws within two 
years and an undertaking to revise them in five, the 
additional three years of legislation would fill, very 
probably, one of the years. 

“Third. If the main body of the laws be promptly 
revised at the outset, reserving auxiliary matters, the 
preparation of indices, the reprinting of acts that can- 
not be revised, etc., to occupy the later portions of the 
term, and the report of the commission embodying 
the laws as newly to be enacted can be brought before 
the forty-second congress at its session commencing 
December, 1872, the result will be that the same body 
of legislators which will direct the initial labor of revis- 
ion will have an opportunity to pass upon the result. 
This will avoid the disadvantages which so often have 
proved fatal to extensive plans of law reform, arising 
from changes in the composition of the legislature. 
What arrangements congress will be pleased to make 
for the consideration of so extensive a measure of 
legislation as the one now contemvlated, we do not 
anticipate. Whatever they are to be, they are sim- 
plified by expedition. The convenience of congress 
and the ultimate adoption of the work would probably 
be promoted by the commissioners reporting the va- 
rious titles as rapidly as practicable, submitting the 
last one as early as the opening of the last session of 
the forty-second congress — December, 1872.” 


——- +o-—___ 


CURRENT TOPICS. 

In compliance with the request of many of our 
readers, we print, to-day, the case of Marsh v. The 
Supervisors, etc., noticed by us on page 299. The case 
establishes no new principle of law, but will be found 
useful as a precedent on a question always likely to 
arise, and of more than ordinary interest. 


That the income tax law has remained for so many 
years on the statute book without once having its con- 
stitutionality tested, may, perhaps, be considered an 
argument in favor of the fealty of the people. Law- 
yers of undoubted ability have expressed their opinion 
against its constitutionality, and numerous obiter dicta 
have been thrown out by the courts pro and con., but 
it is only recently that the direct question has come 
up for adjudication. Last week a case involving the 
question was very elaborately argued before Judge 
Strong in the United States circuit court at Philadel- 
phia, and on Friday last that judge delivered his opin- 
ion sustaining the law. The case is to be carried to the 
supreme court, but it is quite probable that the law will 
be abolished before a decision is reached. 
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The decision of the court of appeals printed here- 
after is important as settling a question which has 
not heretofore been very thoroughly illuminated by 
judicial wisdom. Cases somewhat similar in char- 
acter have been before the English courts, but, so far 
as we now remember, this is the first case in which 
it has been directly held that the owner of a peculiar 
product of nature can be protected in the exclusive 
use of a name belonging to it alone, and employed by 
him as his trade-mark in his sale thereof. 


The supreme court of Ohio needs some sort of recon- 
struction. Its business is said by acorrespondent to be 
“at least four years in advance of it,’’ and cases are 
accumulating rapidly. Considering the fact that it 
takes from two to three years for a case to reach this 
appellate tribunal, this delay amounts to little less than 
adenial of justice. There is something radically wrong 
in the constitution of every appellate court that cannot 
clear its calendar annually. 


The court of appeals has adjourned until the 5th of 
September. The session has been continuous since the 
19th of October last, with the exception of two or three 
recesses of a few days each, and a very large amount 
of business has been disposed of. Four hundred and 
forty appeals, exclusive of special motions, etc., have 
been either argued or submitted, of which less than fifty 
remain to be decided, and over three hundred written 
opinions have been delivered. The method adopted 
of deciding cases directly after argument has enabled 
the court to hear and determine at least thirty 
per cent more causes than it otherwise could have 
heard and determined ; and it has also tended to ren- 
der short and pithy the opinions delivered, and to cut 
off that nuisance which has so long infested our court 
of appeals reports — dissenting opinions. The session 
commencing September 5 will be for two weeks only ; 
after which, September 19, the commission of appeals 
will have a sitting. 


Judge Caton has an elaborate article in the June 
number of the American Law Register defending the 
decision of the supreme court of Illinois in the case of 
Kurtz v. Hilmer, in relation to which case we gave some 
remarks at page 263. It will be remembered that the 
testator devised ‘‘ the west half of the south-west quar- 
ter, section 32, township 35, range 10, containing 80 
acres, more or less.’””’ There was a mistake in the 
description, which should have been section 33, instead 
of section 32. Proof that the testator owned no land 
in section 32, but owned just such a lot in section 33, 
was rejected. And this Judge Caton thinks was right. 
He says if we reject the words “section 32,” “‘ we have 
a description which applies alike to no less than 36 dif- 
ferent lots, and nothing remains in the will to show, 
with reasonable certainty, which of the 36 tracts was 
intended.”’ Precisely so, and this, it seems to us, is 
right where the office of parol evidence begins. Not to 
prove that a mistake was made, but to prove what land 
the testator had, and where, and then the court seeing 
that he had no land in 33, but had just such a lot in 32, 
would drop those words, and apply the rest of the de- 
scription. Suppose the devise had been simply of 80 
acres in township 35, would not the court have given 
effect to that description by admitting extrinsic evi- 
dence that the testator owned 80 acres in that town- 
ship, and to show just where it was? Judge Caton 
insists that ‘“‘the meaning of the description must at 





last be found in the words which are inserted in the 
will.” We agree to this, and think that plenty is left 
after rejecting the incorrect words. After a correct 
description of township and number of acres, any allu- 
sion to quarter, section or range seems superfluous. It 
seems to us that the judge has hit the mark exactly, 
when he says: “If, after the testator had left out what 
the court is asked to omit, the devise would have been 
held void for want of a description of the subject, then 
the maxim cannot apply.”” Can it be possible, that, 
after the admission of the ordinary parol evidence of 
identification of the testator’s property, this devise 
would be “held void for want of a description?’ 
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OBITER DICTA, 
Willful men — Judges of probate. 





Police judicial wisdom —‘“ Let us speak of a man as we 
jined him.” 





Years ago the Dublin lawyers had their chambers in a lo- 
cality called “ Hell’s Lane.” 





Titus Pomponius Atticus Bibb is the name of a gentle- 
man who aspires to be register of land in Kentucky. 





In the Tichborne case —on trial in the English common 
pleas—the jury having intimated a wish to attend the 
Derby races, Chief Justice Boville remarked that Derby 
day being a“ fast day” he would adjourn over. The Law 
Times should reprove the chief justice for his levity, 





We learn from the Law Times that the honorable society 
of the Inner Temple has called to the bar the following 
named gentlemen: “Cuddalore Putta Lutchmeepathy 
Naidoo, Esq.,”’ and ‘“‘Woomesh Chunder Mazumder, Esq.” 
“What’s ina name?” There’s a great deal in these. 





“ Guilty or not guilty,” said a judge to an Irish prisoner 
brought up to plead. “That's fur yer honor to tell; it’s 
not for me to be dictatin’ to yer honor,” was the reply. 
“But,” said the judge, “you must answer for yourself.” 
* And how can I tell, yer honor, till I have heard the ivi- 
dence ?” said Pat. 





Bearcroft deserves honorable mention as the author of one 
of the happiest witticisms ever gotten off at the bar. It hap- 
pened in this wise: A young gentleman of good family had 
married a woman of the town, been deserted by his friends, 
and almost ruined in fortune by the extravagance of his 
wife. At last he mustered courage to defend an action for 
goods furnished her at an enormous price. Erskine was 
his counsel and made the wife’s previous character aground 
of appeal to the jury. He praised the amiable feelings of 
the husband, who had sought to restore his wife to the path 
of virtue, and inveighed against her base ingratitude to 
which the plaintiff had lent himself. “ For her he gave up 
his family and sacrificed all his connexions.” When Bear- 
croft came to reply, he treated Erskine’s eulogium of his 
client’s virtue and the demerits of his wife as mere bur- 
lesque: “My friend reproaches his client’s wife with for- 
getfulness of the debt of gratitude which she owes to him, 
that for her he had given up all his connexions; but the 
balance of obligation will be found on her side, for, for him, 
she gave up all mankind.” 


~<a @ om 


Hon. John Van Lear McMahon, who was from 1827 to 1809 
the leadér of the Baltimore bar, died at Cumberland, Mary- 
land, on the 16th ult., aged fifty-five. He was president of 
the national whig convention which nominated General 
Harrison, and was one of the originators of the Baltimore 
and Ohio railroad. During the past ten years he has been 
partially blind. 
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DIGEST OF RECENT ENGLISH DECISIONS. 
AGREEMENT. 


1. Lease: specific performance: injunction: damages.—A 
lease of a colliery contained an implied covenant on the 
part of the lessor to procure lands by certain compulsory 
powers, to enable the lessees to make a railway to a neigh- 
boring canal, without which they had no access to any 
available market. The lessor did not procure the land, but 
brought an action against the lessees for rent. The lessees, 
acting under the advice of their solicitor, paid the rent, and 
subsequently proceeded to arbitration under a clause in the 
agreement, and an award was made in their favor. The de- 
fendant having commenced a second action for rent, the 
lessees applied to the court of chancery for an injunction to 
restrain the action; for specific performance of the agree- 
ment to provide the land; for a declaration that the award 
was binding; and for a rectification of the lease if neces- 
sary. Held, that the colliery, being valueless without the land, 
and the provision of the latter being the basis of the agree- 
ment, the documents did not carry out the intention. The 
whole thing was a failure, and the parties, as far as possible, 
must be put back in their original positions. Acraman v. 
Price ; Davies v. Price, Chan., 24 L. T. R. 487. 

2. An injunction would be granted, the plaintiffs under- 
taking to proceed no further under the award, and the 
decree of the court below would be varied by striking out 
the part reserving to the plaintiffs the right to proceed for 
damages. Ib. 

CARRIERS, 


Delivery by, to fictitious order : usual course of business: non- 
existence of consignees: liability of carriers: misdelivery: 
conversion : gnor and consig : contract: estoppel. — 
H., an agent of the plaintiffs for obtaining orders for 
their goods at Glasgow, sent fictitious orders to them there- 
from, in compliance with which the plaintiffs bona fide, 
and being imposed on by H., addressed goods to “F. C. 
& Co., 11 Westhill street, Glasgow,” and to “C. T. & 
Co., 71 George street, Glasgow" (the names and addresses 
furnished to them by H.), and forwarded such goods from 
Manchester, through T. M. & Co., carriers by canal, to 
Liverpool, with instructions to T. M. & Co. to forward 
them thence by steamer to Glasgow, whereupon T. M. & 
Co., having carried the goods to Liverpool, forwarded them 
thence by the defendants, as carriers by steamship between 
that place and Glasgow. The defendants accordingly carried 
the goods from Liverpool to Glasgow, and on their arrival 
at the latter place they sent, pursuant to their usual course 
of business, a notice by letter to each of the addresses 
appearing on the respective parcels of goods, requesting 
the removal of the goods and the production of the notice 
indorsed as a delivery order. Following out his fraudulent 
design, and having made arrangements for the purpose, 
H. contrived to receive these notices at the respective 
addresses, and, having indorsed them in the given names, 
“F.C. & Co.” and “C, T. & Co.,” respectively, present- 
ed them to the defendants, and thereby procured the 
delivery of the goods, in each case, to be made to himself. 
It appeared that the name of “F. C. & Co.” was posted 
up outside the door of “11 Westhill street,” though in 
reality there was no such firm; and that there was no such 
name or persons as “ F. T. & Co.”’ at “71 George street.”’ 

In an action by the plaintiffs against the defendants as 
carriers, for misdelivery and conversion of the plaintiffs’ 
goods, it was, on a special case, stating the facts, held, by the 
court of exchequer (Martin, Bramwell and Channell, BB.), 
giving judgment for the defendants, first, that the plaintiffs’ 
contract was with T. M. & Co., arid not with the defend- 
ants; secondly, assuming the action to have been properly 
brought, that the defendants having, in dealing, with the 
goods, bona fide pursued their usual course of business, the 
custom of which must be taken as incorporated into the 
directiona given by the plaintiffs, had obeyed such direc- 
tions, and had not been guilty of misdelivery or conversion 
of either parcel of goods; and, thirdly, that the plaintiffs 
having accepted and acted on H.’s representations, were 








estopped from saying that there were no such persons as 
“C.T. & Co.” McKean and others v. McIver and others, Ex., 
24 L. T. R. 559. 

INSPECTION OF DOCUMENTS. 

Confidential reports. — Defendants pleaded to an action by 
the assurers upon a policy of life assurance, fraud, in that 
the assured and the friends to whom he had referred falsely 
stated that he was sober and temperate in his habits. The 
defendants had demanded and obtained an extra premium, 
on the ground that the assured was not a first-class life. 
The confidential medical report, based upon the declaration 
of the assured, and the answers by his friends to the ques- 
tions asked, were obtained upon a promise of secrecy by the 
defendants. No contract of secrecy, however, was estab- 
lished between the plaintiffs on the one side and the medi- 
cal referee or the friends on the other. The court ordered, 
asa matter within their discretion, that these documents 
should be inspected by the plaintiffs. Mahony and another 
v. The National Widows’ Life Assurance Fund (limited), C. P., 
24 L. T. R. 548. 

LEGATEE. 

Not heard of for umvard of seven years: presumption of 
death: proof that he survived testator: legacy claimed as resi- 
due: on whom onus probandi.—A legatee left this country 
in 1858, and was last heard of as being in Sydney in Janu- 
ary, 1859. In 1860 his father died, having left to each of his 
children £4,000, and appointed J. his residuary legatee. In 
1861 the fund was paid into court, and J. now petitioned for 
payment to himself. Held (affirming the decision of Malins, 
Vv. C.), that the onus of proving that the legatee survived 
the testator lay on his representative; that, failing such 
proof, the legal presumption, after seven yéars, was that he 
had died when he was last heard of, and the fund was 
accordingly ordered to be paid to the petitioner as taking 
the residuary estate. Re Lewe’s Trusts, Chan., 24 L. T. R. 533. 


PARTNERSHIP. 

Liability of a partner: banking account opened in the name 
of other partner.—James Kearsley and the defendant had 
carried on business as coach makers, under the name of 
George Kearsley & Co., at York and Manchester. James 
conducted the business at Manchester, and he opened a 
banking account with the plaintiffs, in his own name, for 
the purposes of the firm. William Kearsley, the defendant, 
managed the business at York, and there was some evi- 
dence that he knew James Kearsley had an account with 
some bank at Manchester. James Kearsley’s account was 
overdrawn, and the defendant repudiated all knowledge on 
his part of, or authority from the firm for, this account with ~ 
the plaintiffs. Held, that a partner had, generally, no au- 
thority to bind his firm to liability on a banker’s account 
opened in his own name instead of in the name of the firm, 
and that the facts did not afford sufficient evidence to leave 
to the jury the question whether the defendant ever author- 
ized this particular account. The Alliance Bank (limited) v. 
W. Kearsley, C. P., 24 L. T. R. 552. 


SALVAGE. 


1. Appeal as to quantum awarded: division of salvage 
service.— Salvage services, rendered with very great danger, 
materially contributed to save property worth £46,000, and 
twenty-seven lives. The court of admiralty awarded £1,000 
as compensation. Held (varying the judgment of the court 
below), that £2,000 would be a fair compensation; the 
salvors, under the circumstances, being entitled, on the rule 
stated in The Clifton (8 Hagg. 121), to a “ large and liberal ”’ 
reward. The Glenduror, Priv. Co., 2 L. T. R. 499. 

2. In appeals as to quantum awarded, the difference ought 
to be very considerable (to the extent of one-third at least), 
in order to induce the court of appeal to interfere upon 4 
question of mere discretion. The Chetah, 19 L. T. R. (N. 
8.) 622, followed and approved. Ib. 

8. The defendants contended that the real meritorious 
service was on one night in saving life, and that what was 
done in the course of several subsequent days to the ship, 
in anchoring, unloading, pumping, and bringing her into 
port, consisted of ordinary services that any person might 
have rendered. Held, that it would not be right to split up 
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the service of the salvors, or to treat it as other than one 
continuous salvage service rendered to life and property. Ib. 


WAR. 

1. Outbreak of: liability of ship owner for not delivering 
cargo: his right to freight pro rata itineris.— A state of war 
may exist de facto between two countries, although there 
has been no formal declaration of war by their governments. 
The Teutonia, Adm., 24 L. T. R. 521. 

2. A Prussian ship, carrying a cargo of nitrate of soda 
(contraband of war) arrived off Dunkirk, to which port she 
had been ordered by the consignees of cargo, and while 
lying there waiting for the tide, her master heard that war 
had broken out between France and Prussia, and he there- 
upon put back to the Downs, where he arrived on July 17, 
to make inquiries, but hearing nothing more, and being 
stopped by his owner, he put into Dover on the 18th, and 
there getting intelligence, refused to proceed to Dunkirk. 
The ship was running under charter entitling her to be sent 
toasafe port. War was not actually declared till July 19, 
but was imminent on July 16. Held, that the ship on July 
16 was not bound to go to Dunkirk, as she would have been 
liable to penalties for trading with the enemies of her coun- 
try and capture by French cruisers; that, even if war did 
not actually exist till July 19, the master was justified in 
pausing for a reasonable time to make inquiries, and that 
under the circumstances he did not exceed that time by 
staying in Dover till after the declaration of war. Ib. 

3. While the ship was lying at Dover, the consignees 
demanded the delivery of cargo without any payment of 
freight. The master refused to deliver without payment. 
Held, that the master was entitled to freight pro rata itine- 
ris. Ib. 

WILL, 

1. Construction: devise of particular estate: after acquired 
lands: extrinsic evidence : wills act, sec. 24.—A testator devised 
his mansion and estate called Cleeve Court, with the appur- 
tenances, to trustees upon certain trusts, and devised the 
residue of his property of every description, other than that 
thereinbefore mentioned, to his trustees upon certain other 
trusts. Prior to the date of his will the testator contracted 
to purchase certain lands near or adjoining the Cleeve Court 
estate, and entered into immediate possession of those lands 
but they were not conveyed to him until after the date of 
his will. He also purchased, after the date of his will, cer- 
tain other small properties, partly adjoining and partly 
intermixed with the Cleeve Court estate, and these proper- 
ties were duly conveyed to him in fee. Held, that both the 
lands purchased before, and the lands purchased after, the 
date of the will passed under the devise of the Cleeve Court 
estate, with the appurtenances, evidence being admissible 
to show what property the testator intended to refer to by 
the particular description. Castle v. Fox, Chan., 24 L. T. R. 587. 

2. When a testator devises his lands by a particular descrip- 
tion, the rule is not to inquire what lands were known by 
that description when he made his will, but what were 
known by that description, and treated by him as coming 
within it, at any time during his life. Ib. 

3. Bequest to daughter for life: remainder to her children as 
she should appoint : daughter married to brother-in-law: chil- 
dren of that marriage: whether they took under the will.— A 
gift to children means a gift to the lawful issue of a lawful 
marriage, and, to enable illegitimate children to share in 
such a gift, there must be something in the will which, in 
express terms, or by “necessary implication,” shows that 
the gift is to such last-mentioned children; and “ necessary 
implication” means, not natural necessity, but so strong a 
probability of intention that a contrary intention cannot be 
supposed. 

Therefore, where a lady had, with the consent and appro- 
bation of her father, gone through a ceremony of marriage 
with her brother-in-law, the widower of her deceased sister ; 
had lived with him as his wife with complete recognition 
by, and in the uninterrupted affection of, her father; had 
had children in the life-time of her father,who treated them 
as his lawful grandchildren, and by his will spoke of the 
husband as his “son-in-law,”’ of his daughter as “ the wife 





of the said J. C.,” and gave to her a life interest in certain 
property, with remainder to her children as she should 
appoint, it was held, that a demurrer to a bill filed by the 
children for a declaration that they were entitled as chil- 
dren of the testator’s daughter, must be overruled, and that 
they would rank as her children as if they had been born of 
a lawful and valid marriage. Crook y. Hill, Chan., 24 L. T. R. 
488, 
————_#} oe —_—_ 


BANKRUPTCY LAW. 
Nores or New DEcrstons. 


ACT OF BANKRUPTCY. 


1. The bankrupt act does not prohibit a person from loan- 
ing money at legal rates to one whom he has reason to 
believe to be insolvent, and taking security for such loan, 
provided it be made bona fide, and without any intent, or 
participation in any intent, to defraud creditors or defeat 
the bankrupt act. Darby's Trustees v. Boatman’s Savings 
Institution, U. 8. C. C., Missouri, 4 B. R. 195. 

2. Advances made in good faith to an indebted person, to 
enable him to carry on his business, upon security taken at 
the time, do not violate either the terms or policy of the 
bankrupt act, since the debtor gets a present equivalent 
for the new debt he creates and the security he gives. Ib. 

3. When the charter of a bank prohibited it from taking 
a greater than a specified rate of interest, but was silent 
as to the effect or penalty if more than the charter rate 
be taken, it was held, that if an illegal rate be contracted 
for, the effect was, not to render the whole note void, but 
only the excess beyond the legal rate, and that, at all events, 
if such a note be voluntarily paid, neither the borrower 
nor his assignee in bankruptcy can recover back the prin- 
cipal sum, or any thing more than the excess beyond the 
legal rate of interest. Ib. 

4. Equity will entertain a bill to recever such excess; the 
remedy is not exclusively at law. Ib. 

5. Mere honest inaction in a poor man, when a creditor 
seeks to make by law a just debt, is not in itself an act of 
bankruptcy. Adjudication of bankruptcy will be reversed 
when the only act of bankruptcy charged was “that the 
bankrupt suffered his property to be taken on legal process 
with intent to give a preference.” Wright v. Filley, U.S. 
C. C., Missouri, 4 B. R. 197. 

6. The non-payment of a single piece of commercial 
paper is not an act of bankruptcy in itself, for the reason 
that there is a defense to it; but where such suspension is 
chronic, or there is an inability to meet and pay checks and 
notes as they mature, then that is such a suspension as the 
law contemplates, and even though there may be but a 
single piece of paper and fourteen days past due, the maker 
may be adjudged bankrupt. McLean et al. vy. Brown, Weber 
& Co., U. 8. Dist. Ct., E. D. Missouri, 4 B. R. 188. 

ACCOUNTING. See Decree. 
BANKRUPTCY. See Act of Bankruptcy. 
DECREE. 

1. Annulling voluntary assignment : accounting : expenses.— 
A decree annulling a voluntary assignment by a debtor of 
all his estate, in trust for the equal benefit of all his creditors, 
made within six months before the commencement of pro- 
ceedings under which he was adjudged a bankrupt, should 
contain a direction for a conveyance by the voluntary as- 
signee, surrendering the estate to the assignee in bank- 
ruptcy. Burkholder et al. v. Stump, U. 8S. Dist. Ct., E. D. 
Penn., 4 B. R. 191. 

2. The accounting by the voluntary assignee should be, 
under the decree, to the assignee in bankruptcy. There 
should be no subsequent account in a proceeding under 
state legislation in a court of the state, unless some extra- 
ordinary reason requires a distribution under the laws of 
the state for the benefit of the general body of the creditors. 
Ib. 

3. A mere general allowance in the decree of the reason- 
able charges and expenses of the voluntary assignee should 











BE Ww 


Sg. 


tim 
hin 
ma 
tri 


stal 


unt 
tio! 


of | 
ist 
pan 
tra 
rup 
poi 


tin 
The 
law 
ma: 
it i 
by ‘ 
Ct., 


his 


asid 








1in 
ild 


Lil- 
rat 


ps 


‘ial 
on 
iis 
nd 
the 


cer 
ber 


— 
of 
rs, 
ro- 
ild 


ik- 


ere 


ler 


rs. 


n- 
ild 





THE ALBANY LAW JOURNAL. 435 











_-——--- = 


not be understood as including his expenses of a proposed 
account in a state court. Ib. 


DOWER. 


The dower right of the wife of a bankrupt is not divested 
by proceedings under the bankrupt act. In re Angies, U.S. 
Dist. Ct., E. D. Penn., 4 B. R. 199. 


EXAMINATION BEFORE REGISTER. 


Abankrupt having objected to an examination before a 
register in bankruptcy upon the following grounds: 1. That 
the register has no authority to grant an order for the ex- 
amination of a bankrupt, either by statute or sale; 2. That 
the order, if granted, as it recites an application, should 
have been on a verified application in writing; 3. That the 
order is on its face defective, in that it does not purport to 
be “on the application of a creditor who has proved his 
claim,”’— Held, that the examination is correct. Third ob- 
jection is frivolous. In re Vetterlein, U. 8. Dist. Ct., 8. D. 
N. Y., 4 B. R. 194. 


FRAUDULENT CONVEYANCE. 


A voluntary conveyance, settling property upon the wife 
and family of the grantor, will be considered fraudulent as 
to subsequent creditors, if the grantor be indebted at the 
time to such an extent that the settlement will embarrass 
him in the payment of his debts, although the debts due 
may be subsequently paid in the course of business. An- 
trim’s Assignee v. Kelly et al., U. 8. Dist. Ct., E. D. Missouri, 4 
B. R. 189. 

INSOLVENT LAWS. 

The act of Congress, passed March 2, 1867, supersedes the 
state insolvent laws, even where the plaintiff and defendant 
are both citizens of the same state; hence, a discharge 
under the insolvent laws of a state is no defense to an ac- 
tion brought to recover an amount stated to be due on open 
account. Cassard et al. vy. Kroner, City Court, Baltimore, 
Md., 4 B. R. 185. 

INSURANCE. 

An adjudication of bankruptcy terminates the interest 
of the bankrupt in any policy of insurance, and the policy 
is thenceforth void and of no effect; but an insurance com- 
pany may consent to continue their liability by the usual 
transfer of the policy to the register in charge of the bank- 
ruptcy proceedings, until an assignee shall have been ap- 
pointed, and may also transfer said policy to the assignee, 
when appointed. It t& optional with the company to con- 
tinue the risk by such transfers, or to cancel the same. 
The title to the property of a bankrupt, by operation of 
law, vests in the register as register; although the property 
may be in the possession of the U. 8. marshal as messenger, 
it is still in the possession of the court, and the register is, 
by the bankrupt law, the court. In re Carow, U. 8. Dist. 
Ct., 8. D. N. Y., 4 B. R. 178. 


JOINT AND SEVERAL ESTATE. 

1, Where commercial paper is indorsed bya firm in its 
firm name, and also by the individual name of one or more 
members of the firm, and the makers of the note become 
embarrassed and bankruptcy ensues to the indorsers of 
the note, and the holders accept, with permission of court, 
40 per cent from the makers, they are only entitled to 
dividends against the indorsers individually, as is a firm to 
an amount equal to their claim, after deducting the 40 per 
cent received from the makers. In re Howard, Cole & Co., 
U. 8. Dist. Ct., Md., 4 B. R. 186. 

2. In bankruptcy the joint and separate estates are con- 
sidered as distinct estates. A joint creditor having secu- 
rity on the separate estate may prove against the joint 
estate without relinquishing his security— may prove his 
whole claim against both estates and receive a dividend for 
each, but so as not to receive more than the full amount of 
his debt from both sources. Ib. 


JUDGMENTS. 
1. When fraudulent and void. — Judgments are not to be set 
aside as fraudulent and void merely because the plaintiff 
has exacted a high rate of interest, especially when at the 





time of entering of the judgments valuable collateral secu- 
rities were surrendered to debtor by plaintiff for a large 
part of said judgments. Shaffer v. Fritchery & Thomas, 
U.S. Dist. Ct., Md., 4 B. R. 180. 

2. A judgment is fraudulent and void if the plaintiff 
knew, at the time it was entered up, that the debtor had 
executed a deed of assignment to said plaintiff and another 
party. Ib. 

MONEY DEPOSITED IN COURT. 

1. Where money was deposited in court to the credit of a 
person against whom a warrant for adjudication of bank- 
ruptcy had been issued, and the funds had thereby been 
lodged in court without prejudice to the rights of creditors 
or of a mortgagee, the legal intendment of such deposit 
would be that the rights of the assignee on the one side and 
of the mortgagee on the other should be adjudicated by 
the court according to the law and the usage of the court. 
In re Masterson, U. 8. Dist. Ct., R. L, 4 B. R. 180. 

2. A petition to a court to order a distribution of a fund 
lodged in its registry is not regarded as an action or suit 
within the meaning of the second section of the bankrupt 
law. Ib. 

3. When the assignee of the bankrupt files his petition 
that the money deposited in court shall be paid over to him, 
the court will pass upon the claims of creditors and of the 
mortgagee. Ib. 

NON-PAYMENT OF NOTES. 

In a mercantile community the non-payment of a note at 
maturity by the maker, who is a merchant or trader, is prima 
facie evidence of insolvency, and warrants a decree in bank- 
ruptcy. In an agricultural country the rule is different, and 
there no man is suspected of being insolvent from the fact 
alone that his notes are not paid promptly at maturity. 
Shaffer v. Fritchery & Thomas, U. 8. Dist. Ct., Md., 4 B. R. 180. 


POWER OF ATTORNEY. 


1. A power of attorney, in accordance with form No. 26, in 
which the concluding words are “and with like powers to 
attend and vote at any other meeting or meetings of credi- 
tors, or sitting or sittings of the court, which maybe holden 
therein, for any of the purposes aforesaid, or for the decla- 
ration of dividend, or for any other purpose in my interest 
whatever,” does not authorize the filing of an opposition to 
the bankrupt’s discharge by the attorney to whom the letter 
is given. Creditors v. Williams, U. 8. C. C., Texas, 4 B. R. 187. 

2. The claim that a power to attend and vote at meetings, 
and accept the appointment of assignee for his principal, 
gives the attorney authority to involve his principal in such 
a controversy as arises in opposition to the discharge of a 
bankrupt, is a misconception of the scope and purposes of 
the power. Ib. 

3. The filing of an opposition to a bankrupt’s discharge is 
the commencement of an individual proceeding on the part 
of the creditor against the bankrupt. Ib. 


PRACTICE. 

1. In an appeal by a creditor from the district to the circuit 
court, the party appealing should, within the ten days lim- 
ited therefor, file a statement in writing of his claim, setting 
forth the same substantially as in a declaration for the same 
cause of action at law, to which the assignee should plead 
and the cause proceed to trial as in actions at law, and pros- 
ecuted in the usual manner inthis court, which, by sections 
24 of the act and 25 of the general orders in bankruptcy, such 
claimants are required to do. In re Place and Sparkman, U. 
§.C.C., 8. D. N. Y., 4 B. R. 178. 

2. Non-compliance with the provisions of sections 8 and 
24, and rule 26, are grounds for dismissing an appeal to the 
circuit court. Ib. 

3. The mode of review by petition bill, etc., under section 
2 of the act, is expressly confined to cases in which no special 
provision is otherwise made, and does not apply to cases 
where an appeal may be taken. Ib. 

4. Claimants cannot be permitted to treat the petition for 
a review as such a statement as the statute requires upon 
an appeal. Ib. 

5. Although the court has, in furtherance of justice, the 
discretion at any stage of proceedings to permit amend- 
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ments to be made to pleadings, it is a discretion properly 
limite. to the same cause of action, and it should not 
permit, under forms of “amendments,” new causes of 
action to be introduced. Such would be permitting 
not “an amendment” but a “ substitution.” Inre Leonard, 
U. 8. Dist. Ct., E. D. Missouri, 4 B. R. 182. 

6. If there is not proof sufficient to make it appear that 
the acts of bankruptcy charged have been committed, 
no order on the defendant to show cause should be granted, 
nor an order of seizure, injunction or arrest. Ib. 

7. The bankrupt law is intended to uphold among bank- 
ers, merchants, etc., prompt payment of commercial ob- 
ligations, but it should not be perverted to the purpose 
of wrong and injustice, by compelling honest debtors, under 
apprehension, to yield to unjust exactions from alleged 
creditors. Ib. 

8 A debtor or defendant has the right to know what 
are the allegations which are made against him, and may 
insist that he shall not be tried on charges not made against 
him in the original proceedings upon which he has joined 
issue, and especially that he shall not be called upon just 
before trial to meet an entirely distinct cause of action. Ib. 

9. Amendments in legal proceedings always presuppose 
something to amend — something in the record concerning 
that distinct substantive matter — not an entirely new cause 
of action to be substituted for the original one. Substi- 
tution is not amendment. The defendant may assent to 
the incorporation of new causes or acts of bankruptcy into 
the original petition. If consent is withheld, leave should 
be refused. 

10. Where the questions certified to a United States dis- 
trict judge in bankruptcy only contain abstract questions, 
arising in the courts of bankruptcy proceedings or upon the 
result of such proceedings, and are certified in behalf of a 
person who is not a party to the proceedings in the bank- 
rupt court, such questions not being certified as authorized 
by the act, they will be returned undecided, for the reason 
that a decision on them would be of no force or effect. In 
re Haskell, U. 8. Dist. Ct., E. D. Michigan, 4 B. R. 181. 


PREFERENCE. 


1. Where the record before the court does not show that 
a precedent agreement existed, it is not to be assumed. A 
mere promise does not constitute an agreement. The 
Second National Bank of Leavenworth et al. v. Hunt, assignee, 
etc., U. 8. Sup. Ct., 4 B. R. 198. 

2. Any agreement by an insolvent debtor with a creditor 
(a bank) to create a preference in favor of that creditor is 
void if the creditor has cause to believe the debtor insolvent, 
and he is afterward proceeded against under the bankrupt 
act. Ib. 

3. Transfers Of personal property, consisting of a stock of 
goods, by an insolvent, only take effect from its delivery. Ib. 

4. Where the mortgagor remained in possession of his 
stock of goods, the property mortgaged, and continued with 
consent of the mortgagee to make sales therefrom, the 
mortgage does not constitute a lien. Ib. 





PREFERRED CREDITOR. 

Until a recovery has been had, by judgment or decree, a 
preferred creditor may surrender under section 23; and his 
right to make probate of his debt and share in the distribu- 
tion of bankrupt’s estate will not be affected by suit com- 
menced and pending against him at the time of such sur- 
render. In re Kipp, U.8. Dist. Ct., E. D. Mich., 4 B. R. 190. 


PROOF OF DEBTS. 

Proof of debts against the estate of a bankrupt must be 
made before the register, even though proceedings in bank- 
ruptcy have been superseded by arrangement under section 
43 of the bankrupt act. In re Bakewell, U. 8. Dist. Ct., W. 


D. Penn., 4 B. R. 199. 
RESIDENCE. 


Debtor being a resident of St. Louis, with his family, 
bought a stock of goods in Montana, in July, 1869; went 
to Montana in August, 1869, leaving his family in St. Louis; 
remained in Montana, except a few weeks, when on a busi- 
ness trip to St. Louis, until June, 1870; petition in bank- 








ruptcy filed against him in eastern district of Missouri, 
July 8, 1870. Held, that Montana was Watson's place of resi. 
dence within the meaning of the bankrupt act during the 
six months preceding the filing of the petition; the word 
“residence” in section 11 not synonymous with the word 
“domicil.” Petition dismissed for want of jurisdiction, 
In re Watson, U.S. Dist. Ct., E. D. Missouri, 4 B. R. 197. 


VOLUNTARY ASSIGNMENT. See Decree. 
WIFE. See Dower. 
—— eo — ——— 


AMENDMENT TO COURT OF APPEALS RULES, 


The following amendment to the rules of the court 
of appeals was made on the 21st inst. : 


Ordered, That appeals and writs of error in criminal cases, 
brought after making up the annual calendar, or too late to 
be placed on such calendar, may be put upon the calendar 
at any time, and brought on for a hearing as preferred 
causes, upon a notice of fourteen days, and it shall be the 
duty of the clerk to place such causes on the calendar for the 
day for which they shall be noticed, or upon which the 
causes shall be ordered by the court, or stipulated by the 
parties to be heard. 

Appeals and writs of error in criminal cases, brought 
during the current year, may be put on the present calendar 
under this rule. 

— ome -— 


THE VALIDITY OF COUNTY BONDS. 
UNITED STATES SUPREME CouRT. 
MARSH ¥. SUPERVISORS, ETC. 


The board of supervisors of a county were authorized by 
statute to subscribe to the stock to any railroad, and to 
pay such subscription in county bonds, provided a 
majority of the qualified voters of the county should 
vote for the same. The board of supervisors subscribed 
stock, and issued, in payment, the county bonds, with- 
out the required sanction of the voters. Held, that such 
bonds were invalid, even in the hands of a purchaser, 
innocent, in fact, of any knowledge that the law had 
not been complied with—and that the supervisors, by 
their subsequent action, could not ratify the issuing of 
the bonds. 

In error to the circuit court of the United States for the 
southern district of Illinois. “ 

Mr. Justice Field delivered the opinion of the court. 

In February, 1853, the Mississippi and Wabash Railroad 
Company was incorporated by the legislature of Illinois 
and authorized to construct a railroad from Warsaw, on the 
Mississippi river, to the east line of the state. 

In September, 1853, the board of supervisors of Fulton 
county, through which county the projected line of the 
road was to run, ordered that the question be submitted 
to the voters of the county, at the ensuing November elec- 
tion, whether the county shall subscribe seventy-five 
thousand dollars to the capital stock of this company, and 
a like sum to the capital stock of the Petersburg and Spring- 
field Railroad Company, payable in the bonds of the county; 
such bonds not to be issued to the former company until its 
secretary should certify to the board that seven hundred 
thousand dollars had been subscribed to its stock and five 
per cent thereon had been paid. At the election mentioned 
the vote was taken, and a majority of the votes of the 
county was cast in favor of the subscription. 

In April, 1854, the board ordered its clerk to subscribe the 
seventy-five thousand dollars voted to the Mississippi and 
Wabash Company, and to issue the bonds when it should be 
certified to him by the secretary of the company that seven 
hundred thousand dollars of the stock had been subscribed 
and five per cent thereon had been paid. 

In September, 1855, a similar order was made by the board, 
requiring its clerk to enter the subscription on the books of 
the company in the name of the county of Fulton. 

In February, 1857, an act was passed by the legislature of 
Illinois amending the charter of the Mississippi and Wabash 
Company, by which the line of the railroad was divided into 
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three divisions, designated the western, the central, and 
the eastern divisions, and each division was placed under 
the management and control of a board of three commis- 
sioners to be elected by the stockholders of the division, 
and to be invested with all the powers of the original board 
of directors of the company over the road in their division. 

In April, 1857, the stockholders within the central divis- 
jon elected commissioners of the division, who thenceforth, 
until December, 1868, exercised all the powers conferred by 
this amendatory act. 

On the books of the central division thus organized, the 
clerk of the county court of Fulton county, acting as clerk 
of the board of supervisors of that county, made the sub- 
scription of seventy-five thousand dollars in the name of 
the county, and, in September following, issued to this divis- 
jon the fifteen bonds which are in suit in this cause. These 
bonds purport to be obligations of the county of Fulton to 
the central division of the Mississippi and Wabash Rail- 
road Company, and pledge the faith of the county, and its 
property, revenue, and resources for their payment. 

The questions presented for our consideration are, first, 
whether these bonds were, at the time of their issue, valid 
obligations of the county of Fulton; and, second, if not thus 
valid, whether they have become obligatory upon the county 
by any subsequent ratification. 

Were they valid whenissued? The answer depends upon 
the law of Illinois then in force. The clerk of the county 
court possessed no general authority to bindthe county. He 
was a mere ministerial officer of the board of supervisors; 
and that body was equally destitute of authority in this 
particular, except as the law of Illinois gave it. That law 
authorized any county of the state, and, of course, its 
supervisors, who exercised the powers of the county, to 
subscribe stock to any railroad company, in a sum not ex- 
ceeding one hundred thousand dollars, and to pay for such 
subscription in its bonds; provided such subscription was 
previously sanctioned by a majority of the qualified voters 
of the county, at an election called for the expression of 
their wishes on the subject, and it prohibited any subscrip- 
tion or the issue of any bonds for such subscription without 
such previous sanction. ‘No subscription shall be made, 
or purchase bond issued, by any county,” says the law, 
“unless a majority of the qualified voters of such county 
... Shall vote for the same.”” And the law further requires 
that the notices calling for the election “shall specify the 
company in which stock is proposed to be subscribed.” 

These provisions furnish the answer to the first question 
presented. The only subscription authorized by the voters 
of Fulton county was that to the Mississippi and Wabash 
Railroad Company, and one to the Petersburgh and Spring- 
field Company. The central division of the Mississippi and 
Wabash Railroad Company was a different corporation from 
the original company. It has been so held by the supreme 
court of Illinois, in a case involving the consideration of a 
portion of the bonds in suit, and the remaining sixty 
thousand dollars of bonds of the original subscription. 

The amendatory act of 1857, dividing the road into three 
divisions, and subjecting each division to the control and 
management of a different board, clothed with all the 
powers of the original board, so far as the division was con- 
cerned, worked a fundamental change in the character of 
the original corporation, and created three distinct corpora- 
tions in its place. A subscription to a company whose 
charter provided for a continuous line of railroad of two 
hundred and thirty miles, across the entire state, was voted 
by the electors of Fulton county — not a subscription toa 
company whose line of road was less than sixty miles in 
extent, and which, disconnected from the other portions of 
the original line, would be of comparatively little value. 

But it is earnestly contended that the plaintiff was an 
innocent purchaser of the bonds without notice of their 
invalidity. If such were the fact we do not perceive how it 
could affect the liability of the county of Fulton. This is 
not a case where the party executing the instruments 
possessed a general capacity to contract, and where the 
instruments might for such reason be taken without special 
inquiry into their validity. It is a case where the power to 





contract never existed — where the instruments might, with 
equal authority, have been issued by any other citizen of 
the county. It is a case, too, where the holder was bound 
to look to the action of the officers of the county and ascer- 
tain whether the law had been so far followed by them as to 
justify the issue of the bonds. The authority to contract 
must exist before any protection as innocent purchaser can 
be claimed by the holder. This is the law even as respects 
commercial paper, alleged to have been issued under a 
delegated authority, and is stated in the case of the Floyd 
Acceptances (7 Wallace, 676). In speaking of notes and bills 
issued or accepted by an agent, acting under a general or 
special power, the court says: “In each case the person 
dealing with the agent, knowing that he acts only by virtue 
of a delegated power, must, at his peril, see that the paper 
on which he relies comes within the power under which the 
agent acts. And this applies to every person who takes the 
paper afterward; for it is to be kept in mind that the pro- 
tection which commercial usage throws around negotiable 
paper cannot be used to establish the authority by which it 
was originally issued.” 

It is also contended that, if the bonds in suit were issued 
without authority, their issue was subsequently ratified, 
and various acts of the supervisors of the county are cited 
in support of the supposed ratification. These facts fall 
very far short of showing any attempted ratification, even by 
the supervisors. But the answer to them all is that the 
power of ratification did not lie with the supervisors. A 
ratification is, in its effect upon the act of an agent, equiva- 
lent to the possession, by him, of a previous authority. It 
operates upon the act ratified in the same manner as 
though the authority of the agent to do the act existed 
originally. It follows that a ratification can only be made 
when the party ratifying possesses the power to perform 
the act ratified. The supervisors possessed no authority to 
make the subscription or issue the bonds in the first 
instance, without the previous sanction of the qualified 
voters of the county. The supervisors, in that particular, 
were the mere agents of the county. They could not, there- 
fore, ratify a subscription without a vote of the county, 
because they could not make a subscription in the first 
instance without such authorization. It would be absurd 
to say that they could, without such vote, by simple expres- 
sions of approval, or in some other indirect way, give 
validity to acts when they were directly in terms prohibited 
by statute from doing those acts until after such vote was 
had. That would be equivalent to saying that an agent, not 
having the power to do a particular act for his principal, 
could give validity to such act by its indirect recognition. 
McCracken vy. City of San Francisco, 16 Cal. 624. 

We do not mean to intimate that liabilities may not bo 
incurred by counties independent of the statute. Undoubt- 
edly, they may be. The obligation to do justice rests upon 
all persons, natural and artificial; and, if a county obtains 
the money or property of others without authority, the 
law, independent of any statute, will compel restitution or 
compensation. But this is a very different thing from en- 
forcing an obligation attempted to be created in one way, 
when the statute declares that it shall only be created in 
another and different way. 

We perceive no error in the record, and the judgment of 
the circuit court must, therefore, be affirmed. 
>> 

The enormous influx into the legal profession is positively 
becoming a source of alarm. We understand that upward 
of 200 candidates went up at the last preliminary examina- 
tion for solicitors; that 290 went in for their intermediate, 
and 190 for their final, on the last occasions. While, as 
concerns the bar, on the 6th instant, Lincoln’s Inn called 
23 men; the Inner Temple, 29; the Middle Temple, 24; and 
Gray’s Inn, 1; total, 77. The increase in the number of 
attorneys is, we are informed, causing a fall in the value of 
clerkships. As for the bar, we can add little to what we 
have said already. If men will rush upon a career which 
is full of uncertainty and risk, and which exhibits to a 
majority the certainty of failure, the matter is beyond con- 
trol. — Law Times. 
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TRADE-MARK OF A PRODUCT OF NATURE. 


Court OF APPEALS. 


THE CONGRESS AND EMPIRE SPRING COMPANY, Appellant, 
v. an Rock CONGRESS SPRING COMPANY, ond- 
ent. 


1. The owner of a peculiar product of nature, such as the 
mineral water of Congress spring, is entitled to be pro- 
tected in the exclusive use of a name by which it is 
ree and which is used by the owner as his trade- 
mark. 


2. The words “Congress water,” and “Congress spring 
water,’ appropriately indicate the origin and owner- 
ship of the water flowing from Congress spring; and 
the word “ Congress”’ used in connection with the sale 
of such water is a proper and legitimate business trade- 


3. The iaintif, as purchaser of Congress spring, acquired 
by operation of law the exclusive right to use as its 
trade-mark such words and symbols as had been used 
in the sale of such water by those through whom its 
title was derived. 

4. Held, accordingly, that the use by the defendant of the 
word “Congress” as a part of its corporate name, and 
as descriptive of the water prepared and sold by it, 
was a fraudulent invasion of the rights of the plaintiff, 
entitling it to protection by injunction, and to ap- 
propriate damages in reparation of the wrong. 

The appeal is from the affirmance in the fourth district of 
the judgment of the referee, dismissing the complaint, and 
excluding proof of the truth of its allegations, on the 
ground that it did not state facts sufficient to constitute a 
cause of action. 

The suit was brought to restrain the defendant from sim- 
ulating the plaintiff's trade-marks, and to obtain an ac- 
counting for the damages resulting from their wrongful 
appropriation to the use of the defendants. 

The complaint alleged, among other things, that the 
plaintiff is a corporation organized in 1865; that on the 5th 
of August in that year, it became the owner of the Congress 
spring property in Saratoga Springs, and that the waters of 
that spring are medicinal and efficacious in the cure of 
various orders of disease. 

That it is a mineral spring, which has been known and 
designated as “ Congress spring,”’ ever since its discovery in 
1792. 

That its waters were found to have distinctive medicinal 
qualities, peculiar to that particular spring; and that they 
retained their efficacy when bottled and carried away. 

That there are other mineral springs at Saratoga, but 
none of them were ever known by the name of Congress 
spring; and the waters of no other spring possessed the 
same curative properties, nor were they known as Congress 
water. 

That in 1825 the proprietors of Congress spring commenced 
the business of bottling and selling its waters under the 
name of Congress water; that the business thus established 
has been continued ever since by the successive proprietors ; 
that the Congress water so bottled became an article of 
merchandise, and was sold to a very large extent in the 
commercial marts of America and of Europe. 

That during this entire period of more than forty years, 
the successive proprietors of the Congress spring property 
and business continued the exclusive use of the names of 
“Congress spring” and “Congress water,’ in reference to 
said spring and the waters thereof, down to the alleged in- 
vasion of such right by the defendant, shortly before the 
commencement of this suit in 1867. 

That John Clarke owned the property, and conducted the 
business individually, and in conjunction with one Lynch, 
from 1825 to his death, in 1846; that his devisees succeeded 
to the ownership and conducted the business until 1852; 
that one White then became a part owner, and the business 
was conducted by him and the devisees, under the name of 
Clarke & White, until 1865, when the plaintiff succeeded by 
purchase to the ownership of the property, and has since 
continued the business. 

That, from 1825 down, Clarke and his successors in the 
business used, as one of its trade-marks, the words “ Con- 
gress water,” with the names or initials of the successive 
proprietors respectively, on the corks used in bottling the 
waters of Congress spring. 





That, during the entire period, the names of the proprie- 
tors for the time being were impressed on the bottles in 
which the water was sold, and the empty bottles, with the 
successive proprietary marks, on being returned, were 
refilled with the water of Congress spring. 

That, during the whole period, the successive proprietors 
put up the bottles for sale in bowes, on the top of each of 
which was inscribed, by means of a stencil plate, their 
trade-mark “Congress water,” with the names of the pro- 
prietors, for the time being, of Congress spring; and on the 
end of each box was inscribed in like manner, a statement 
that the words “Congress water ’” were branded on the 
corks of all bottles containing the genuine water. 

That the plaintiff invested a large capital in the purchase 
of the Congress spring property, and the necessary ware- 
houses and apparatus for bottling the water, and preparing 
it for market ; and the business was prosperous and remu- 
nerative up to the time of the alleged wrongs on the part 
of the defendant. 

That, within a few months, certain parties organized the 
defendant’s corporation, and the defendant, under the 
name of “ High Rock Congress Spring Company,”’ has, since 
its organization, commenced the preparation, for sale, of a 
medicinal water intended to resemble the Congress water, and 
the sale thereof as Congress water; that it has prepared a 
very large quantity thereof, and put up the same in bottles 
for sale, with marks and inscriptions thereon intended to 
deceive the public, and to induce the belief that the bottles 
of water so prepared and sold by it are waters of the said 
Congress spring, and thereby to sell the same as Congress 
water ; that it has opened an office for the sale of the same 
in the city of New York, under the charge of one Thomas 
J. Clarke as its agent, where it is selling the same to per- 
sons who wish to purchase Congress water as the original 
Congress water from the Congress spring aforesaid; that, 
among the other devices fraudulently contrived by it, thus 
to deceive the public, it assumed the corporate name of 
“High Rock Congress Spring Company ;" uses bottles for 
putting up the water prepared byit of a form similar to 
those used by the proprietors of Congress spring, with the 
words “High Rock Congress spring water’ impressed 
thereon; that these words are also printed on the corks, 
and that like inscriptions are made with stencil plates on 
the tops and ends of the boxes containing the bottles. 

That the defendant has prepared a very large quantity of 
the said mineral water for sale in the manner aforesaid, 
and, by means of the said fraudulent devices, is now impos- 
ing upon the public large quantities of a simulated and spu- 
rious mineral water, prepared by themselves as the true 
waters of the Congress spring, and thereby causing an inter- 
ference with the sale of the true waters of Congress spring 
by the plaintiff, and depriving it of its just gains on the sale 
thereof, which, but for the defendant’s acts aforesaid, the 
plaintiff would realize therefrom. 

Fac similies of the inscriptions used on the corks, bottles 
and boxes, in the sale of the genuine and the spurious Con- 
gress water respectively, are annexed to the complaint. 

Folger, J. The questions involved in this appeal are two: 
Ist. Can the owner of a peculiar product of nature be pro- 
tected in the exclusive use of a name belonging to it alone, 
and ex:ployed by him as his trade-mark in his sale thereof? 

2d. Does the name or trade-mark used in the case before us 
by the plaintiffs indicate the origin, ownership or place of 
that product, and is it one in the exclusive use of which 
the plaintiffs should be protected ? 

The general rules of law applicable to these questions do 
not seem to be controverted. All agree that a name may be 
used as a trade-mark, when it is used as indicating the true 
origin or ownership of the article offered for sale; and that 
the owner may be protected in its exclusive use, when it is 
appropriated as designating the true origin or ownership of 
the article to which it is affixed; and when others may not 
use it with equal truth, and have not an equal right to em- 
ploy it for the same purpose. We do not propose to assert 
in this case any principle which will conflict with these 
rules. 

The case comes before us on an appeal froma judgment 
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sustaining the dismissal of the complaint, made upon the 
opening of the case for the plaintiffs, with no testimony 
taken on either side. In this inquiry all of its allegations are 
to be taken as true. One of them is, that the names “ Con- 
gress spring” and “‘ Congress water” are, and from 1792 have 
been, used to designate a particular spring of water at Sar- 
atoga Springs, and the flow therefrom possessed of very 
remarkable medicinal qualities peculiar to itself. Another 
is, that these names have never been applied to any other 
spring or any other water, and that no other spring, nor any 
other water, possesses these peculiar curative qualities. The 
full strength of these allegations is, that here is a particular 
article with valuable qualities of exclusive peculiarity, of 
which the owners of this spring possess the only source, and 
which can be had only from them ; still another allegation 
is, that this water, when bottled, preserves all of its quali- 
ties, and that it has, from 1825 on, become an extensive 
article of commerce of much profit to the proprietors, and 
is sought for in the market by these names. 

If this water was an artificial compound of worth, of 
such fame as to bein public demand, and its ingredients 
and the proportion of their admixture were the result of 
the study, information and skill of the owner, and known 
only to him, an imitation of any proper symbol by which 
he guarantied to the purchaser the verity and origin of the 
compound, would be aviolation of the rights of both. And 
why? For that the purchaser has a right to have the very 
thing which he seeks, and the owner has the right that the 
very thing sought shal! be sold at his profit. It does not alter 
this right that the compound here for sale and sought for is 
made by nature and not by art. The ownerof its sole place 
of production is the exclusive owner of it in the last case as 
in the first. And in the last case, asin the first, the buyer 
seeks that very thing. And both have the right that the 
truthful symbol or device which tells of the genuineness of 
its origin shall not be imitated with intent or effect to de- 
ceive. It is the peculiarity of the article, its merit, which is 
individual and exclusive, which attracts the buyer. It is 
the sole power, from having sole control of the place of ori- 
gin, to furnish this peculiarity which is the advantage of 
the owner, and is his property of value. The trade-mark 
adopted is the indication to the first of where he may feed 
his desire, and the protection to the last that he shall keep 
the profit of being the one who does feed it. 

It is true that in most of the cases which have been the 
occasion of the rules laid down on this subject, the article in 
question has been artificial. But it will be difficult to show 
areason for any of these rules which does not apply to the 
proprietorship of an unique product of nature, as well asto 
that of an unique product of art. If, as has been said, the 
origin of the right to a trade-mark is in the sentiment of 
natural equity, that within certain limits, imposed by law for 
the benefit of society at large, every one should enjoy an ex- 
clusive profit in the result of his powers of invention, inge- 
nuity or skill; that sentiment is as well invoked to protect 
every one in the enjoyment and profitable use of the property 
ina peculiar natural product which he has acquired with the 
avails of his industry, sagacity and enterprise. Sometimes 
itis said that the essence of the injury is fraud upon the 
owner, be he the owner who alone can make, or the owner 
who alone can sell, a specific article artificial. It is as much 
afraud to injure the owner who has and sells a specific 
article, whose natural source is his alone. The court in- 
terferes to protect the plaintiff who has an exclusive right 
touse any particular mark or symbol in connection with 
the sale of some commodity. It is because it is his prop- 
erty for the purpose of such application. For the benefit 
of the vendor the application of the mark or symbol may 
be as well to a vendible commodity natural as to one artifi- 
cial; and thus the vendor of the one equally with the 
vendor of the other have a right in his mark. In The 
Amoskeay Mfg. Co. v. Spear, in Sanf. 559, it is said that 
“every merchant for whom goods are manufactured has an 
unquestionable right to distinguish the goods he sells by a 
peculiar mark or device.” He has used his capital to buy 
the exclusive right to vend for his own profit the peculiar 
Product of another's skill. He has dovoted and is giving 





his time, energy and sagacity to extending the sale of it, 
with the hope and expectation of that profit. No reason 
presents itself why he is entitled to protection in the ex- 
elusive use of the symbol by which he designates that pro- 
duct of another's skill, more than one who, with equal 
capital, energy and sagacity, has purchased tue sole place 
of origin of a peculiar product of nature, and is engaged in 
the sale of it for profit. Both are so entitled. 

It is held that the right of property in a trade-mark can 
be said to exist only, and can be tested only, by its viola- 
tion. But its violation is, when one adopts or imitates, and 
applies to an article of his manufacture, the name or mark 
previously used by another as a designation for his produc- 
tion. The wrong done is, the sale by the first of his goods 
as and for the goods of the last. The violation and the 
wrong are the same, whether the commodity is one which 
the hand of man has made, or which nature has put into 
the hand of man. Certainly so, if into the hand of but one 
man has it been put. It is a matter of property, and the 
profitable use of property. If one use the name of another 
for the purpose of securing to himself, in the disposition 
of property, advantages which belong to that other, the 
fraud is complete, and the remedy ought to be complete. 
T he Collins Company v. Cowen, 3 Kay & Johns. 428. 

It cannot make a difference if the property comes by the 
purchase of its sole place of natural origin, or by the pos- 
session of the sole power of producing it by human effort. 
And in accordance with these views are the following 
authorities, in which the commodity in question was a 
simple native product, unaltered by any process of art, in 
the inherent quality infused by nature, which made it 
desirable to buy and profitable to sell: Seixo v. Provezende, 
Law Rep., 1 Chy. App. 192; Newman v. Alvord, 49 Barb. 597; 
Dixon Co. v. Guggenheim, 2 Brewster (Penn.), 335. 

The first two cases further resemble the one before us, in 
that the proprietor of the commodity was the owner of the 
place of its product, and the name of that place was a 
prominent and controlling part of the trade-mark. 

In Lee v. Haley, 39 Law Jour., Chy. 284; 8. C. Law Rep., 
5 Chy. App. 155, the plaintiffs were dealers in coal, not 
claiming that they had an article of specific and peculiar 
merit, but only that by their care and attention to business 
they had secured and attached a set of customers who 
dealt with and knew them by the business style and address 
which the defendant had copied. The article dealt in was 
anatural proauct, in the general reach of all dealers, ac- 
quiring no merit irom the manipulation of it by the plain- 
tiffs; and strictly the authority in this connection goes only 
to the effect that the good-will of a business represented by 
a particular style of address may be protected from the 
interference of an imitation of that address. Even in that 
view it would be applicable to the case at hand. But we 
prefer to place our decision distinctly upon an affirmative 
answer to the first question above stated. 

These names of “ Congress water”’ and “Congress Spring 
water’’ have, as the complaint alleges, ever since 1825, been 
used and enjoyed by the proprietors of this spring, in refer- 
ence to it and its waters, exclusive of all other persons ; and 
upon the bottles containing the water, upon the corks of the 
bottles, and upon the boxes in which the bottles are packed 
for transportation, have the successive proprietors from that 
time down, used a form, but slightly varying, of words and 
letters as proprietary marks denoting the contents thereof, 
and under the use of these marks traffic and sale thereof 
has become profitable, yielding a handsome revenue. Keep- 
ing in mind the facts established for the purposes of this 
case by the allegations of the complaint, that there is but 
one Congress spring, and but that one spring from which 
does flow Congress water, exclusively possessed of these 
peculiar curative medicinal qualities, and there can be no 
question but that these proprietary marks, adopted and 
used by the plaintiffs and their predecessors, do indicate the 
true origin and ownership of this water, and that they have 
been, and are now, appropriated as designating the true 
origin and ownership of the article to which they are affixed. 
And whatever may be the counter allegations of the defend- 
ants’ answer, and whatever it may be in their power to show 
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upon the trial of an issue, the fact as presented to us by the 
complaint is, that of the numerous other mineral springs at 
Saratoga, none of them possess the peculiar curative prop- 
erties of that owned by the plaintiffs, nor was any of them 
ever called by the name of Congress spring, or the waters 
thereof called Congress water, so that none other than the 
plaintiffs may use the proprietary marks adopted by them, 
upon any article of water but theirs with equal truth, nor 
has any an equal right to employ these marks. These marks 
designate the name of the water to which they are applied ; 
they designate not only its general, but its peculiar distinct- 
ive and popular quality; and they designate its origin, 
ownership and place of product. Not merely that it comes 
from Saratoga, and is of a general character common to all 
the waters of that place, but that it has a specific and indi- 
vidual character and quality belonging alone to this spring, 
and which has its origin nowhere else. 

By the application of capital, business sagacity and enter- 
prise, this spring and its product have become extensively 
known and favorably received. That product is sought after 
and received by this name. It isnot to trust to ourcommon 
apprehension of things to believe that one who wishes for 
the medicinal water which he has used before, or heard of, 
as coming from the Congress spring at Saratoga, does not 
mean that specific water when he inquires for it by its spe- 
cific name. And itis this name, the trade-mark of the plain- 
tiffs, which is the short phrase between buyer and seller 
which indicates the wish to buy and the power to sell water 
from that origin, that place, of that ownership. This 
phrase, this device, is the trade-mark of the plaintiffs, and 
is of value to them, as thus designating at once this their 
own particular article of sale, and guaranteeing the verity 
of its origin. They have the right to be protected in its 
exclusive use, for, under the facts as shown by complaint, 
none other can use it with equal truth, and none other has 
equal right to employ it for the same purpose. 

The exhibits annexed to the complaint tend to show that 
the defendants are using marks and inscriptions which do 
resemble, in many respects, those previously adopted by the 
plaintiffs and their predecessors, and which, in some respect, 
are an imitation not warranted by any thing presented to us 
on the argument or appearinginthe papers. The complaint 
shows the intent of the defendants to deceive the public by 
certain marks and inscriptions of a form similar to those of 
the plaintiffs, and to induce the belief by them that the arti- 
cle sold by the defendants is the same article sold by the 
plaintiffs, and that they are selling the same to persons 
wishing to buy it as the original Congress water from the 
Congress spring of the plaintiffs, to the damage of the plain- 
tiffs. It is not necessary for us to examine closely the alle- 
gations. This is not a question as to the continuance of 
an injunction order restraining the defendants, but one 
whether the plaintiffs shall be allowed to make proof upon 
the issues raised by the pleadings. We think the allegations 
for the complaint sufficient for that purpose. 

A motion to dismiss a complaint, for that it does not allege 
facts sufficient to show a cause of action, is in the nature of 
a demurrer ore tenus. And in that view we think the com- 
plaint avers sufficient facts to show a cause of action, and 
to permit the plaintiffs to make their proofs. 

It is insisted by the learned counsel for the respondents 
that the complaint avers no fact which shows that the 
appellants acquired the right to use the marks and emblems 
of their predecessors. The complaint avers that the appel- 
lants purchased the spring. It does not by any distinct and 
special allegation aver that they bought the business, or 
the good-will, or the right to use any particular marks or 
inscriptions, or any of the chattle property connected with 
or used in the business. The averment that the different 
proprietors have been in the habit of repurchasing the bot- 
tles from consumers of the waters and refilling them, and 
selling them again thus refilled, does not come up to such 
an allegation. But the complaint does aver that the 
spring was sold to the plaintiffs in 1865, and shows what 
were from that time the marks and words with which they 
sold. And for the trade-mark thus adopted they have the 
right to ask protection. It avers matter which, if proven, 





tend to establish an interference on the part of the 
defendants with this trade-mark, so that, if the right to use 
the trade-mark of the first and intermediate proprietors ang 
vendors of the water from this spring is not established, 
the plaintiffs may be able to establish such an imitation of 
the marks and devices which they have adopted as calls for 
the interference of the court. A property in trade-mark 
may be obtained by transfer from him who has made the 
primary acquisition, though it is essential that the trans. 
feree should be possessed of the right either to manufac. 
ture or sell the merchandise to which the trade-mark has 
been attached. Upton on Trade-marks, 52. 

And it may also pass by operation of law to any one who 
at the same time takesthat right. Dixon Co. v. Guggenheim, 
supra.; and see Brooks v. Gibson, 34 Beay. 566. 

The plaintiffs purchased of the former proprietors the 
spring. They took the whole property in it. They thus 
obtained that which was the prime value of it, the exclu. 
sive right to preserve its waters in bottles, as an article of 
merchandise, and the exclusive right to sell it when bot- 
tled. Thus they acquired the business of their predeces- 
sors, for, the plaintiffs owning the spring, no one else could 
carry on the business. And, under the rules above stated, 
they acquired by assignment or operation of law the right 
to the trade-mark before that in use, to designate the article 
upon which this business was carried on. See also Hall y, 
Burrows, 10 Jur. N. 8. 55. 

We are therefore of the opinion that plaintiffs should have 
been ailowed to adduce proofs in substantiation of the 
averment of their complaint. 

It follows that the judgment of the courts below should 
be reversed, and a new trial granted, with costs to abide 
the event. 





> 


BOOK NOTICES. 


The Rule in Minot’s Case, again: as restated with variations 
by the supreme judicial court of Massachusetts, by a 
layman. New York, G. P. Putnam & Sons, 1871. 

In the case of Minot v. Paine, 99 Mass. 101, the supreme 
judicial court of Massachusetts laid down the rule that, 
as between the life-tenant and remainder-man of a trust 
fund, “ cash dividends, however large,”’ were to be regarded 
as income, and “stock dividends, however made,” as capi- 
tal. In the case of Daland y. Williams, 101 Mass. 571, the 
trust fund was invested in a manufacturing corporation in 
Maine, the income of which was to be paid to life-tenants. 
The laws of Maine not allowing stock dividends to be 
made by such corporation, the directors in 1869 voted to 
increase the capital stock to $1,000,000, by issuing 3,000 
shares of new stock at its par value of $100 each; also, that 
a dividend of 40 per cent be declared, and that the treas- 
urer be authorized to receive said dividend in payment of 
2,800 shares of the new stock, and to sell the remaining 20 
shares and issue certificates therefor. 

The trustees came into court for instruction whether the 
said dividend of 40 per cent was annual income to be paid 
to the defendants — the life-tenants — or whether it should 
be paid by them for new shares in pursuance of the vote, 
and if so, what to do with such shares. The stock being 
greatly above par, the defendants asked fora direction to 
the trustees to purchase the new shares and convey them 
to the defendants as income. The court held that it was 
clearly the duty of the trustees to take the stock; “ but be- 
ing a stock dividend they should treat it as capital.” 

This pamphlet is supplementary to one before issued, en- 
titled ** Common Sense versus Judicial Legislation ’’—in which 





the Minot case was treated — and is devoted more especially: 


to a criticism of the Deland decision. It is exceedingly 
well written, and illustrates very forcibly the absurdity of 
the rule in Minot’s case and the inconsistency of the latter 
decision. Indeed, this latter decision, it occurs to us, is 
a remarkable specimen of incongruity, supposing the 
rule in Minot’s case, on which it is based, to be cor- 
rect. In Minot’s case Chief Justice Chapman said: 
“A simple rule is to regard cash dvidends, how- 
ever large, as income, and stock dividends, however 
made, as capital."" The italics are ours. In the second cast 
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the same judge speaks of this rule as “a plain rule for the 
guidance of trustees in respect to dividends made in the usual 
manner, al.hough nothing was said in the rule about the 
*ysual manner.” He proceeds: “ But in the present case 
the manner c* making the dividend was unusual,” and 
because it was “ unusual’’ he proceeds to declare it capital, 
although it was unquestionably a cash dividend. So much 
for the “simple rule.”” But there is another argument 
which was urged to the court, and which, in our estimation, 
is fatal to the decision. The laws of Maine prohibit manu- 
facturing « orporations from making stock dividends, and 
yet the court says that this is a stock dividend, and there- 
fore a violatior of the law. 

But it is iiot our purpose to go into areview of these decis- 
ions. The arguments against them are many and strong, 
and are very frlly presented in the pamphlet before us. 





The Journal of Jurisprudence and Scottish Law Magazine. 
June, 1871. Edinburgh, T. & T. Clark. 

Among our legal exchanges, the Journal of Jurisprudence 
is worthy of especial notice for the ability with which it is 
conducted Every month it comes to us with a well-filled 
and interesting table of contents. Its leading articles are 
aimost invariahly well written and instructive, and its mis- 
cellany presents, we should say, a very full review of the 
legal affairs of the mqnth. There is one noticeable feature 
about the foreign law periodicals. Instead of being mere 
reports of decisions, as is the case with a majority of the 
law periodicals in this country, they devote the greater 
portion of the.r space to editorial and contributed articles 
on legal topics—discussions of law reform, reviews of im- 
portant decisions, book reviews, legal news, notes of decis- 
fons, etc. 

The contents of our Scottish contemporary for the month 
is as follows: “‘On the Conflict of Laws administered by 
the Supericr Courts of Great Britain, No. [X;”’ “ Civil Juris- 
diction;” *“* English Superior Courts of Common Law;” 
“Notes in the "nner House ;”’ “ Charter-Party to go as near 
a port as the ship may safely go;” “A Translation of the 
title of the Pandects ad Legem Aquiliam, continued ;”’ 
“Review.” “The month” containing a review of the legal 
affairs of tne month, and “* Notes of Cases.” 


The Statute: at Large of the United States of America, passed 
at the Third Session of the Forty-first Congress, 1870- 
i871, and Treaties and Postal Conventions, carefully 
collated with the originals at Washington. Edited by 
George P. Sanger. Boston, Little, Brown & Co., 1871. 

It would be superfluous to speak in praise of the edition 
of the statrites. public and private, of the United States, 
issued annuall, by Messrs. Little, Brown & Co. This edition 
has had for a number of years the express approbation of 
ongress, atid is published under a contract with the secre- 
tary of state in pursuance of a joint resolution. It is, in 
short, the authorized edition of the statutes. The part 
before us contains the statutes at large, the private laws, 
and the treaties and postal conventions, arranged, paged 
and indexed separately for binding in separate volumes. 


A Treatise upon the United States Courts and their Practice, 
explaining the enactments by which they are controlled, 
their orzanization and powers; their peculiar jurisdic- 
tion and t! ce modes of pleading and procedure in them, 
with numerous Practical Forms. By Benjamin Vaughan 


Abbott. Vol. 2, Original Suits; Review; Forms. Diossy 


& Co., New York. 

Mr. Abbott having compiled an elaborate digest of the 
federal decisions, and having, from his duties as one of the 
commissioners to revise and amend the United States stat- 
utes, been called upon thoroughly to examine the statutes 
and decisio.s relative to the practice in the federal courts, 
had necessarily acquired a peculiar fitness for writing a 
treatise upon that practice. We have inthe present volume 
the consummation of his labors. Of Mr. Abbott’s general 
ability as an author it would be idie to speak. His work 
upon practice is what the profession need. Litigation in 
the federal courts is constantly increasing, and no member 
of the bar can afford to be ignorant of their practice. They 
have been a sort of terra incognita and dread to the profes- 








sion. The difficulty is, however, more apparent than real, 
and with the present work no one will be able to success- 
fully plead want of a proper guide as an excuse for stum- 
bling. It is not intended to take the place of Chitty’s Plead- 
ings, Daniels’ or Barbour’s Chancery Practice, and Burrill’s 
or Graham's Practice at Law. Indeed. it would be useless 
te attempt to cover the field of six or eight volumes within 
the compass of two ordinary sized ones. With Chitty’s 
Pleadings and a good work upon the old practice at law and 
one in equity, Mr. Abbott’s work is all that could be desired. 
He has given us what specially pertains to the practice in 
federal courts, with an excellent lot of forms, and that is 
all which could be or was expected of him. 


<> 


LEGAL NEWS. 


Hon. Sidney Breese, of the supreme court of Illinois, is 
quite ill at his home in Carlyle, Ill. 


George Yale, a well known member of the San Francisco 
bar, died in that city on the 16th ult. 


There are one hundred and ninety-seven queen’s counsel 
and sergeants-at-law in England, and in Ireland there are 
one hundred and ten. 


Twenty-three members of the senior class at Amherst 
College propose entering upon the study of the law after 
graduating. 


Two thousand five hundred women, convicted in Paris of 
attempting to set fire to buildings, have been sentenced to 
banishment to the French penal colony in New Caledonia, 
in the Southern Pacific Ocean. 


A Prince Edward’s county, Nevada, jury rendered a ver- 
dict as follows: “We, the jury, find for the plaintiff, and 
assess the damages at twenty-eight bushels of corn.”’ The 
judge sent them back to assess the damages in money. 


The president is reported as having given orders for the 
re-opening of the McGarrahan case. The action is said to 
be based upon the petition of McGarrahan, and the object 
of the latter appears to be to carry the case over without 
discussion until the next session of congress. 


The Evening Post’s special says, there is authority for the 
statement that Hon. Charles Francis Adams will be ap- 
pointed to represent the United States at the Geneva con- 
vention, if he consents to accept. If he does not desire the 
place, the President wishes to appoint Hon. Richard H. 
Dana. 


Hon. Matt. H. Carpenter, in a letter to the New York 
Tribune, denies that he has ever been employed by the New 
York Central Railroad Company. He says that, at the re- 
quest of a young lawyer, he went before the commissioner 
of internal revenue, and stated his opinion of the effect of 
the statutes applicable to the case, but was not paid for 
doing so. It was distinctly understood, before he went, 
that he should receive no compensation. 


The prison association of New York has appointed a new 
corresponding secretary, and entered upon an active effort 
to secure improvement in jails and the detention of prison- 
ers throughout the state. The association, in a circular, 
calls attention to the fact that while the state has imposed 
grave and important duties upon it, the last legislature 
failed to make a special appropriation, and calls upon the 
philanthropic to send contributions to W. C. Gilman, treas- 
urer, 46 Pine street, New York city. 


In Boston, recently, a lady who had been injured while 
returning on the street cars from a camp meeting of spiritu- 
alists at Malden, brought a suit against the railway com- 
pany to recover damages. As the accident occurred on 
Sunday, and there being a law in Massachusetts making 
illegal all travel for amusement on that day, the main point 
of the defense was, that a camp meeting of sp.ritualists was 
not a place of worship but a place of amusement. The jury, 
however, took a different view of the matter, and returned 
a verdict of $5,909 for the injury. 
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NEW YORK STATUTES AT LARGE. 
Cuap. 551. 

Aw Act to amend an act entitled “ An act to legalize 
orders made by county judges in certain cases,” 
passed April thirteenth, eighteen hundred and sixty- 
tive. 

Passep April 19, 1871; three-fifths being present. 

The People of the Stateof New York, represented in Senate and 
Assemily, do enact as follows: 

Szcrion 1. “An act to legalize orders made by county 
judges in certain cases,” passed April thirteenth, eighteen 
hundred and sixty-five, is hereby amended so as to read as 
follows: 

Every order for the service of a summons in a civil action, 
by publication, made by a county judge prior to the first day 
of January, eighteen hundred and seventy, shall have the 
same force and effect as though such order had been made 
by the court in which the action was commenced, or by a 
justice of the supreme court. 

§ 2. This act shall take effect immediately. 


CHAP. 359. 

Aw Act to amend an act entitled “An act to revise 
and consolidate the general acts relating to public 
instruction.” 

Passep April 7, 1871; three-fifths being present. 

The People of the State of New York, represented in Senate and 

Assembly, do enact as follows: 

Section 1. Section fifty, article six, of an act entitled “An 
act to revise and consolidate the general acts relating to 
public instruction,” passed May second, eighteen huudred 
and sixty-four, is hereby amended so as to read as follows: 

“The trustees may expend in necessary and proper re- 
pairs of each school-house under their charge a sum not 
exceeding twenty dollars in any one year; they may also 
expend a sum not exceeding fifty doliars in the erection of 
necessary out-buildings, where the district is wholly unpro- 
vided with such buildings; they may also make any repairs 
and abate any nuisances pursuant to the direction of the 
school commissioners hereinbefore provided; they may 
also purchase globes, maps and other apparatus such as in 
their judgment the interest and welfare of the school 
require, but the aggregate cost thereof, estimating and 
including the value of school apparatus now owned by any 
sch6ol district, shall not exceed the sum of fifty dollars, 
unless authorized by the vote of a district meeting duly 
called; they may also provide fuel, pails, brooms, and other 
implements necessary to keep the school-house or houses 
clean, and make t! em reasonably comfortable for use, and 
not provided for by a vote of the district; and may also 
provide for building fires and cleaning the school room by 
arrangement with the teacher or otherwise. They shall 
provide the bound blank books for the entering of their 
accounts. and the keeping of the school lists, the records 
of the district, and the proceedings of district and 
trustee meetings. Whenever it shall be necessary for 
the due accommodation of the children of the dis- 
trict, they may hire, temporarily, any room or rooms for 
the keeping of schools therein. Any expenditure made or 
liability incurred in pursuance of this section shall be a 
charge upon the district, and the trustees or trustee may 
assess and colicct :he same in the same manner as other 
school taxes are collected. When, under the provisions of 
this act, any liability be incurred, the trustees or trustee 
may draw an order on the collector of the school district 
for the same, making it payable at such time as may be 
agreed upon, but not iess than forty days from the date of 
the order, unless the funds are already provided for the 
same, and, having drawn the order in the manner as above, 
it shall be the duty of the trustee or trustees to provide for 
the payment of the same. 

§2. Section eighty-four of said act is hereby amended so 
as to read as follows: “The collector, on the receipt of a 


warrant forthe collection of taxes, shall give notice to the tax | 
| mence business; and it shall be unlawful for any banking 


payers of the district by publicly posting written or printed, 





or partly written and partly printed, notices in at least 
three public places in such district; one of which shall be 
on the outside of the front door of the school-house, stating 
that he has received such warrant, and will receive all such 
taxes as may be voluntarily paid to him within two weeks 
from the time of posting said notice; and in case the whole 
amount shall not be so paid in, the collector shall forthwith 
proceed to collect the same. He shall receive for his ser. 
vices, on all sums paid in as aforesaid, one per cent, and 
upon ail sums collected by him after the expiration of the 
time mentioned, five per cent; and in case a levy and sale 


| shall be necessarily made by such coliector, he shall be enti- 


tled to traveling fees, at the rate of ten cents per mile, to be 
computed from the school-house in such district.” 


CHap. 456. 
Aw Act to amend the banking laws of this state. 
PAsseD April 13, 1371. 
The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

Deposits of certain banks.—SeEctT1on 1. The provisions of 
section three of chapter four hundred and seventy-five, laws 
of eighteen hundred and sixty-seven, relating to the deposit 
of securities by banking associations and individual bank- 
ers with the superintendent of the banking department, 
are hereby construed as follows, to wit: That after the pas- 
sage of the said act, banking associations or individual 
banks organized pursuant to the provisions of that act, or 
of the banking laws of this state, either before or subse- 
quent to the passage thereof, and not issuing circulating 
notes, shall, before commencing business, deposit with the 
superintendent five thousand dollars in the stocks of this 
state or of the United States, bearing not less than six per 
cent interest, to be held by him as therein provided and for 
the purposes therein enumerated, the same to be in lieu of 
the deposit of one hundred thousand dollars required of 
banking associations, and of fifty thousand dollars required 
of individual bankers issuing circulating notes. 

Deposits by banks about to discontinue.—8 2. Whenever any 
banking association or individual banker has made a final 
deposit of cash or securities with tne superintendent of 
the banking department, for the purpose of redeeming its 
circulating notes, without giving notice of intention to 
discontinue the business of banking, and in pursuance 
thereof the superintendent has published the required 
notice that the notes of such bank will be redeemed by 
him for six years; and whenever the said six years shall 
have expired, and the banking association or individual 
banker shall be authorized to withdraw the cash or securi- 
ties so deposited, such banking association or individual 
banker shall deposit with the superintendent of the bank- 
ing department five thousand dollars in the stocks of this 
state or of the United States, bearing not less than six per 
cent interest, in like manner and for the like purposes that 
newly organized banks are required by the last preceding 
section todo. But such deposit need not be made when, 
prior to the expiration of the term of redemption, such 
banking association or individual banker shall have given 
notice of intention to discontinue, and shall in fact have 
discontinued, the business of banking under the laws of 
this state. 

Examination prior to commencing business of banking.— 
§ 3. Whenever any banking association or individual banker 
shall file with the superintendent of the banking depart- 
ment the requisite certificate prior to commencing the busi- 
ness of banking under the laws of this state, it shall be the 
duty of the superintendent, and he shall have power, before 
such bank shall be authorized to commence business, to 
examine or cause an examination to be made in order to 
ascertain whether the requisite capital of such bank has 


| been paid in cash; and when upon such examination, or 
| upon the presentation of evidence satisfactory to him, it 


shall appear that the requisite capital has been in good faith 
subscribed and paid in, in cash, he shall issue his certificate 
to that effect in form duly authorizing such bank to com- 
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association or individual banker to commence the business 
of banking until such certificate and authority have been 
granted. The expense of making such examination shall 
be certified by the superintendent in such sum as he shall 
deem just and reasonable, and shall be paid by the institu- 
tion so examined. 

Where capital is reduced.—8 4. Whenever it shall appear 
from any report of any banking association or individual 
banker, or the superintendent shall have reason to believe, 
that the capital of such bank is reduced, by impairment or 
otherwise, below the amount required by law, or by its cer- 
tificate or articles of association, it shall be the duty of the 
superintendent, and he shall have power, to require such 
banking association or individual banker to make good the 
deficiency so appearing; and, to give effect to such requisi- 
tion, he shall have power to examine, or cause to be exam- 
ined, any such bank, to ascertain the amount of such 
impairment or reduction of capital, and whether the defi- 
ciency has been made good in compliance with his requisi- 
tion; and if any such banking association or individual 
banker shall neglect for ninety days after such requisition 
has been made to make good the deficiency so appearing or 
found to exist, it shall be the duty of the superintendent 
to refer the same tothe attorney-general, whose duty it 
shall then become to institute such proceedings against 
such banking association or individual banker as are now 
authorized in the case of insolvent corporations. The 
expense of any examinations that shall be made pursuant 
to the provisions of this section shall be paid by the bank so 
examined, in such sum as the superintendent shall certify 
to be just and reasonable. 

§5. This act shall take effect immediately. 





CuHap. 548. 

Aw Act to amend an act entitled ‘‘ An act relative to 
the care and education of deaf mutes,’’ passed 
April twelfth, eighteen hundred and seventy, and 
amendatory of an act to provide for the care and 
education of indigent deaf mutes under the age of 
twelve years, passed April twenty-fifth, eighteen 
hundred and sixty-three. 

PASSED April 19, 1871; three-fifths being present. 

The People of the State of New York, represented in Senate 

and Assembly, do enact as follows: 

SecTrion 1. Sections one and two of an act entitled “ An 
act to provide for the care and education of indigent deaf 
mutes under the age of twelve years,’’ passed April twenty- 
fifth, eighteen hundred and sixty-three, and amended by 
section one of an act entitled “* An act relative to the care 
and education of deaf mutes,” passed April twelfth, eigh- 
teen hundred and seventy, are severally hereby amended by 
adding to and inserting therein, after the words ‘or in the 
institution for the improved instruction of deaf mutes,” 
wherever the same occur in said sections respectively, the 
words following, namely: “ or in the Lecouteulx St. Mary’s 
Institution for the improved instruction of deaf mutes in 
the city of Buffalo.” 

§2. This act shall take effect immediately. 





CHAP. 560. . 
Aw Act to amend an act entitled ‘‘An act to authorize 
the formation of railroad corporations and to regu- 
late the same,’’ passed April second, eighteen hun- 


dred and fifty. 
y PASSED April 19, 1871. 


The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

Secrion 1. The twenty-second section of an act entitled 
“An act to authorize the formation of railroad corporations 
and to regulate the same,” passed April second, eighteen 
hundred and fifty, is bereby amended so as to read as 
follows : 

$22. Every company formed under this act, before con- 
structing any part of their road into or through any county 
named in their articles of association, shall make a map and 
Profile of the route intended to be adopted by such com- 
Pany in such county, which shall be certified by the presi- 





dent and engineer of the company, or a majority of the 
directors, and filed in the office of the clerk of the county in 
which the road is to be made, or in the office of the register 
in counties where there is a register’s office. The company 
shall give written notice to all actual occupants of the land 
over which the route of the road is so designated, and which 
has not been purchased by or given to the company, of the 
time and place such map and profile were filed, and that the 
route designated thereby passes over the land of such occu- 
pant. Any occupant or owner of land over which such 
route passes, feeling aggrieved by the proposed location, 
may, Within fifteen days after receiving written notice, as 
aforesaid, give ten days’ notice, in writing, to such company 
and to the owners or occupants of lands to be affected by 
any proposed alteration, of the time and place of an appli- 
cation to a justice of the supreme court, in the judicial dis- 
trict where said lands are situated, by petition duly verified, 
for the appointment of commissioners to examine the said 
route. Such petition shall set forth the petitioners’ objec- 
tions to the route designated by the company, shall 
designate the route to which it is proposed to alter the 
same, and shall be accompanied by a survey, map and 
profile of the route as designated by the company, and of 
the proposed alteration thereof, copies of which petition, 
map, survey and profile shall be served upon the company 
and said owners or occupants, with the notice of the appli- 
eation. If the said justice shall consider sufficient cause 
therefor to exist, he may, after hearing such parties as shall 
appear, appoint three disinterested persons, one of whom 
must be a practical civil engineer, commissioners to examine 
the route proposed by the company and the route to which 
it is proposed to alter the same, and, after hearing the par- 
ties, to affirm the route originally designated, or adopt the 
proposed alteration thereof, as may be consistent with the 
just rights of all parties and the public, including the 
owners or occupants of lands upon the proposed alteration ; 
but no alteration of the route shall be made except by the 
concurrence of the commissioner who is a_ practical 
civil engineer, nor shall an alteration be made which shall 
cause greater damage or injury to lands, or materially 
greater length of road, than the route designated by the 
company would cause, nor which shall substantially change 
the general line adopted by the company. The determina- 
tion of the commissioners shall, within thirty days after 
their appointment, be made and certified by them, and the 
certificate, with the petition, map, survey and profile, and 
any testimony taken before them, be filed in the office of 
the register of the county, in counties where there is a 
register, otherwise in that of the county clerk. Within 
twenty days after the filing of such certificate any party 
may, by notice in writing to the others, appeal to the 
supreme court from the decision of the commissioners, 
which appeal shall be heard and decided at the next gen- 
eral term of the court held in any judicial district in which 
the lands of the petitioners or any of them are situated, for 
which the same can be noticed according to the rules and 
practice of said court. On the hearing of such appeal the 
court may affirm the route proposed by the company or may 
adopt that proposed by the petitioner. Said commissioners 
shall each be entitled to three dollars per day for their ex- 
penses and services, to be paid by the person who applied 
for their appointment; and if the route of the road as 
designated by the company is altered by the commissioners, 
and their decision is affirmed on appeal (if an appeal be 
taken), the company shall refund to the applicant the 
amount so paid. 

§ 2. Whenever any railroad company shall have located its 
road so as to terminate at any railroad previously con- 
structed or located, whereby communication might be had 
with any incorporated city of this state, and any other rail- 
road company shall subsequently locate its road so as to 
intersect the road of said first-mentioned company, and 
thereby, by itself or its connections, afford communication 
with such city, then and in such case said first-mentioned 
company may alter and amend its articles of association so 
as to have its road terminate at the point of intersection 
with said road so subsequently located, provided the con- 





444 


THE ALBANY LAW JOURNAL. 











sent of the stockholders representing or owning two-thirds 
of the stock of said company shall have been first obtained 
thereto. 

$3. Whenever in said act any map, survey, profile, report, 
certificate or other paper is directed to be filed or recorded 
in the office of the county clerk, the same shall be filed or 
recorded in the office of the register of the county, provided 
there be a register’s office in said county; and all maps, 
profiles, surveys, reports, certificates or other papers which 
have, pursuant to the provisions of said act, been hereto- 
fore filed or recorded in the office of the clerk of any county 
in which there is a register, shall be, within thirty days after 
the passage of this act, transferred to the office of such 
register, and shall be by him refiled or recorded as of the 
date of the original filing or record. 

§ 4. Secticn forty-one of an act entitled “An act to author- 
ize the formation of railroad companies, and to regulate 
the same,” passed April second, eighteen hundred and 
fifty, is hereby amended so as to read as follows: 

§ 41. If any person employed or who shall be employed 
upon the railroad of any such corporation as engineer, con- 
ductor, baggage master, brakeman, switchman, fireman, 
bridge tender, flagman, signalman, or having charge of the 
regulating or running of trains upon said railroad in any 
manner whatsoever, be intoxicated while engaged in the 
discharge of such duties, he shall, upon conviction thereof, 
be deemed guilty of a misdemeanor, and shall be punishable 
for each offense by a fine not exceeding one hundred dollars, 
or by imprisonment in a county jail for a term not exceed- 
ing six months, in the discretion of the court having cogni- 
zance of the offense. And if any person so employed as 
aforesaid by any such corporation shall, by reason of such 
intoxication, do any act or neglect any duty, which act or 
neglect shall cause the death or injury to any person or 
persons, he shall, upon conviction thereof, be punish- 
able by imprisonment in the county jail for a term of not 
less than six months, or in the state prison for a term not 
exceeding five years, in the discretion of the court having 
cognizance of the offense. 

§5. Corporations may be formed under the act entitled 
“An act to authorize the formation of railroad corporations 
and to regulate the same,” passed April second, eighteen 
hundred and fifty, for the purpose of constructing and 
operating railroads for public use in transporting persons 
and property, of the gauge of three feet and six inches or 
less, but not less than thirty inches within the rails, when- 
ever capital stock of said corporation to the amount 
of five thousand dollars for every mile of such railroad pro- 
posed to be constructed and operated has been in good 
faith subscribed; and whenever five thousand dollars or 
more for every mile of such railroad proposed to be cun- 
structed shall be in like manner subscribed, and ten per cent 
thereon in good faith actually paid in cash to the directors 
named in the articles of association, and an affidavit made 
by at least three of said directors, and indorsed on or an- 
nexed to said articles, that the amount of stock hereby 
required has been so subscribed as aforesaid, and ten per 
cent thereon paid as aforesaid, and that it is intended in 
good faith to construct and operate such railroad, then said 
articles with such affidavit may be filed and recorded in the 
office of secretary of state; provided said articles contain 
all the other facts required by law to be stated in articles 
of association made for organizing railroad corporations, 
under said act, entitled “An act to authorize the form- 
ation of railroad corporations and to regulate the same,” 
passed April second, eighteen hundred and fifty; and all of 
the provisions of said last-mentioned act shall apply to 
corporations formed for the construction and operating of 
railroads of the gauge herein above-mentioned, except as 
herein provided or otherwise provided by law. 

§6. Any railroad company duly organized according to 
law, when the gauge of its proposed raiiroad shall be three 
feet and six inches or less, but not less than thirty inches, 
within the rails, may, whenever six thousand dollars for 
every mile of its railroad proposed to be constructed in this 
state is in good faith subscribed toward its capital stock, 
and ten per cent thereon paid in good faith in cash, apply 





to the supreme court in the manner provided by law for the 
appointment of commissioners, and ail subsequert proceed. 
ings may be had to obtain the title to lands necessary for 
the construction and maintenance and opercting said rail. 
road, to the same extent and in the same manne: as if the 
whole amount of the capital stock specified in its articles of 
association was in like manner subscribed, and ten per 
cent thereof in like manner paid in cash, and may lay upon 
such road iron of a weight not less than forty pounds to the 
lineal yard, and may use in switches and turn-outs irons of 
not less than thirty pounds to the lineal yard. 

87. Any railroad corporation, now duly organized and 
legally kept in existence, which has not constructed its 
railroad, may construct a railroad of the gauge herein- 
before mentioned, and may acquire title to lands necessary 
for the construction, maintenance and operatirg of such 
railroad on complying with the provisions of this act, and 
of all other provisions of law not inconsisten: herewith. 

§ 8. This act shall take effect immediately. 


CuHap. 580. 

AN Act to amend an act entitled “An act giving the 
consent of the state of New York to the purchase 
by and the ceding jurisdiction to the United 
States over certain lands within this state to be 
occupied as sites for light-houses and keeper's 
dwellings,’”’ passed April six, eighteen hundred 
and seventy-one, and supplemental thereto. 

PAssED April 19, 1871, by a two-third vote. 

The People of the State of New York, represented in Senate 

and Assembly, do enact as follows : 

Section 1. Section two of an act entitled “An act giving 
consent of the state of New York to the pu-chase by and 
ceding jurisdiction to the United States over certain lands 
within this state, to be occupied as sites for light-houses 
and keeper's dwellings,” is hereby amended s > as to read as 
follows: 

§2. The foregoing shall be applicable only to the lands 
selected, approved and owned as aforesaid, an@ a survey 
thereof filed and recorded as above provided, for the con- 
struction of the following light-houses and keeper’s dwell- 
ings, namely: On Fisher’s Island, eastern end of Long 
Island Sound, New York, ten and three-tenths acres, more 
or less. On Barber’s Point, Lake Champlai:, New York, 
nine acres, more or less. On Bluff Point, Valecur Island, 
Lake Champlain, New York, two acres, or less. On the 
west bank of Oak Orchard creek, near its mouth in Orleans 
county, purchased from Abram V. Clark of the satne county, 
one-half acre, more or less; and at Fair Haven, Cayuga 
county, New York, five acres, or less. 

§ 2. This act shall take effect immediately. 


CHAP. 802. 

Aw Act to amend chapter six hundred and seventy- 
seven of the laws of eighteen hundred and sixty- 
seven, entitled ‘‘ An act to prevent fraud and frau- 
dulent practices upon or by hotel keepers and inn- 
keepers,’’ passed April twenty-third, eighteen hun- 
dred and sixty-seven. 

Passep April 27, 1871. 


The People of the State of New York, represented in Senate 
and Assembly, do enact as follows : 

SEcTION 1. Section two of the act passed April twenty- 
third, eighteen hundred and sixty-seven, entitled “‘ An act 
to prevent fraud and fraudulent practices upon ard by hotel 
keepers and innkeepers,” is hereby amended so as to read 
as follows: 

§ 2. Every keeper of a hotel or inn shall post ‘a a public 
and conspicuous place, in the office or public room, and 
in every bedroom in said house, a printed covy of this act, 
and a statement of the charge or rate of charges by the 
day, and for meals furnished, and for lodging. No charge 
or sum shall be collected or received by any such person 
for any service not actually delivered, or for a longer time 
than the person so charged actually remi.-ned at 4 
place. For any violation of this section, or o* any p 
vision herein contained, the offender shall forfeit to the 
injured party three times the amount so cha” ged, and shall 
not be — to receive any money for the meals, services 


or time charged 
$2. This act shall take effect immediately. 
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TWO FAIR POISONERS. 

Poison seems always to have been a favorite means 
of murder among the fair sex. The secrecy and ease 
with which it may be administered recommend its use 
to them, and, unlike the sterner sex, they have the pa- 
tience to await its effect. 

The case of the Marchioness de Brinvilliers involves 
a harrowing story of crime and a grave question of 
law. She was the daughter of M. d’Aubray, who held 
tne office of lieutenant civil at Paris, in the early part 
of the reign of Louis XIV, and she was remarkable for 
her beauty and conversational talents. She had two 
brothers and one sister, and was married in 1651, bring- 
ing a fortune of 200,000 livres to her husband. At the 
end of a year her husband's affections seemed to have 
become estranged, and she formed a liaison with one 
Sainte-Croix, a cavalry officer, which was discovered 
by her husband. His affairs fell into disorder, in con- 
sequence of his dissipation and extravagance, and she 
demanded a divorce, which was not granted, the court 
decreeing only separation of property. She then went 
openly to live with Sainte-Croix. M. d’Aubray ob- 
tained a lettre de cachet, and shut Sainte-Croix up in 
the Bastile. There he became acquainted with a pris- 
oner, Exili, an Italian chemist, who taught him the art 
of making deadly poisons. At the end of a year, both 
were released, and Sainte Croix renewed his connection 
with the marchioness. There is reason to believe that 
he communicated his horrible art to her, and that she 
tried upon the inmates of the hospitals, which she vis- 
ited under the pretense of charity, the effect of the 
poisons which he furnished her. She made an experi- 
ment upon the life of a young servant girl, Francoise 
Roussel, but the dose was not sufficient, and she did 
not die, although her health was ruined forever. 

She next put poison in her father’s soup, from which 
he died. His death excited no suspicions, and, in order 
to possess herself of the whole fortune of her family, 
she resolved to destroy them all. Her two brothers 
were the next victims. An attempt on the life of her 
sister failed. About this time, Sainte-Croix suddenly 
died, while engaged in some experiments with poisons; 
his effects were seized by the police, and among them 
was found a casket, to which was attached a written 
request signed by Sainte-Croix, that the person into 
whose hands it might fall after his death would deliver 
it to the Marchioness de Brinvilliers, as its contents 
were her property; or that if she were not living, that 
the casket should be burned without opening it. The 
casket was opened, and was found to contain a number 
of small packets, carefully sealed, and inclosing subli- 
mate; also a square phial filled with colorless liquid, 
and twenty-seven pieces of paper, on which were writ- 
ten ‘many important secrets.’”’ It also contained sev- 
eral letters from the marchioness to Sainte-Croix, but 
only one allusion to poison, which was to the effect 
that she herself had taken some in the determination 
to destroy herself. The chemists failed in analyzing 
these poisons. In their report they say: ‘This arti- 
ficial poison bafiles all our resources. It is so disguised 
that we cannot recognize it, so subtle that it mocks the 
art and skill of practitioners. In water the poison is 
precipitated without dissolving; if put into the fire it 





leaves only an acrid substance behind. The poison of 
Sainte-Croix has been submitted to various tests; it 
overcomes the art of physicians. and laughs at all their 
experience.” 

The marchioness, having vainly endeavored to obtain 
the casket, fled to England. One of her domestics, 
Lachaussee, was seized, and under torture confessed 
that he had aided the marchioness and Sainte-Croix 
in poisoning her elder brother. He was condemned 
to be broken alive on the wheel, but before his death 
retracted so much of his confession as implicated his 
mistress. 

In 1673 the marchioness was compelled to quit Eng- 
land, and fied to Brussels, and then to Liege, where she 
sought refuge in a convent. Desgrais, an officer of 
justice, disguised as an abbe, and pretending to be in 
love with her, induced her to meet him outside the 
town, when she was seized and hurried to France. She 
tried in vain to commit suicide. Desgrais carried away 
her papers, found in a box under her bed. Among 
these was a full written confession of her crimes, com- 
mencing with the words, “I confess myself to God, 
and to you, my father.”’ 

Being then put on trial, her counsel Nivelle, perceiv- 
ing that if he could shut out the confession there 
would not be sufficient evidence to convict her, 
directed all his energies to that end. In Roman 
Catholic countries the secrets of the confessional are 
held so sacred that they cannot be used in courts of 
justice. In England the law seems to be that they are 
not privileged, but yet that their disclosure cannot be 
compelled. 3 Carr. & Payne, 519. The great difficulty in 
this case was in making out that the document was a 
confession intended for the priest. Nivelle’s theory was, 
that Sainte-Croix had resolved to murder the family 
of d’Aubray, and had employed Lachaussee as his ac- 
complice. Having enslaved the affections of the mar- 
chioness, he was anxious that she should inherit the 
whole fortune of the family, for he knew it would be 
bestowed upon himself. Her sudden flight was ex- 
plainable on the ground of pecuniary embarrass- 
ments. He contended that the document was the 
raving of insanity. His argument against the admis- 
sibility of the confession is a master-piece. ‘‘ Without 
that condition of secrecy,’’ he says, ‘‘who would dare 
to avow his faults? It is evident that Christ, in calling 
sinners to the tribunal of repentance, in order to show 
mercy upon them, did not wish to expose them to the 
danger of losing their honor and their life by the reve- 
lation of their sins.’’ The court, however, did not 
deem the document as coming within the privilege 
accorded to oral confessions, and received it in evi- 
dence. It was decisive; the accused was convicted, 
and she was sentenced to be placed in a cart, with her 
feet naked and a cord around her neck, holding in her 
hands a burning torch of the weight of two pounds, and 
thus, in front of the principal door of the church of 
Notre Dame, to confess her crimes and crave pardon 
of God, the king and justice; then to be carted to the 
Place de Gréve, and there to have her head struck off 
on a scaffold and her body burned, and the ashes scat- 
tered to the winds; but first to undergo the torture, 
ordinary and extraordinary, in order to compel her to 
reveal the names of her accomplices. This horrible 
sentence, with the exception of the torture, was carried 
into execution. 

The trial of Madame Lafarge, at Tulle, in France, in 
1840, for murder by pvisoning, is a celebrated one, not 
only on account of the extraordinary and horrible cir- 
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cumstances of the tragedy, and the doubt which still 
hangs about it, but also on account of the immaturity, 
even at that recent day, of the science of chemistry, 
and the violation of every principle of evidence and 
the indecent eagerness for conviction which the inves- 
tigation displayed. 

Marie Capelle was born in 1816, of a good family, her 
father being a colonel of artillery, and her uncle, M. de 
Garat, by whom she was brought up, a director of the 
Bank of France. When about twenty, she became 
intimate with Mlle. Nicolai, who afterward married 
M. de Léotand. Marie paid the wedded pair a visit at 
their country seat, and while there her hostess’ dia- 
monds disappeared. Marie returned to her uncle’s 
house, where she remained until she married M. 
Lafarge, in July, 1839. He was a proprietor of iron 
works at Glandier, a widower, and had been introduced 
to Marie by a matrimonial agent. She married him 
solely on account of his representations that he hada 
large fortune and a fine house. The latter turning out 
to be “an old, dilapidated mansion, situated ina lonely 
valley, amidst dark and sullen woods,” the bride 


became unhappy, and wrote a letter to her husband 


lamenting her marriage, announcing that she loved 
another, and threatening to destroy herself by poison, 
which she said she had already unsuccessfully tried. 
After this, however, she seemed to become reconciled, 
and lived with her husband in apparently amicable 
intercourse. The other members of the family were 
her husband’s mother and sister. 

At the end of a year business called her husband to 
Paris, and during his absence his wife purchased a 
quantity of arsenic, for the alleged purpose of destroy- 
ing rats. Being one day about to send her miniature 
to her husband, she proposed to his mother that she 
should make a few cakes and send them to him in the 
same parcel. This was done, and the cakes were given 
to madame. The box arrived at its destination, but, 
according to the evidence, on opening it the husband 
discovered, not the small cakes made by his mother, 
but a large one, with a letter from his wife, asking him 
to eat it ata particular hour, saying that she at the 
same time would be similarly employed. He ate the 
cake, and was instantly seized with violent pain, which 
continued with more or less intensity during his jour- 
ney home, where he arrived on the 5th of January, 
1840. 

It was proved that about this time Madame Lafarge 
procured more arsenic, and also some gum-arabic 
powder, which resembles arsenic in appearance. She 
gave her husband drinks during his illness, and into 
some of these she was seen to put some white powders. 
On one occasion, after eating an omelette which she 
had prepared for him, he cried out that it burnt his 
throat. In the preparation of the drinks she seemed 
anxious to conceal what she was doing. Meantime, 
the physician was treating the patient for inflam- 
mation. The suspicions of the family being now 
aroused, on the night of the 12th of January, another 
physician was sent for, to whom their suspicions were 
communicated. He thought the symptoms were those 
of poison, and administered peroxide of iron, but the 
patient grew rapidly worse, and died on the morning 
of the 14th of January. A post mortem examination 
before burial was held, and the medical men de- 
clared they discovered the presence of arsenic in the 
stomach. 

Madame Lafarge was now arrested, and the missing 
diamonds were found in a room of her house. She said 





Madame Léotand had given them to her to purchase 
her silence with respect to an amour of the former, 
She was indicted for the theft and for murder. Being 
arraigned on the former indictment, by advice of coun- 
sel she made no defense, and was found guilty and 
sentenced to two years imprisonment. The judgment 
was reversed on the 3d of September, for irregularity. 

On the latter day she was arraigned for murder, 
What shall we say to this language of the attorney- 
general in his opening? ‘‘Those diamonds, Marie 
Capelle, you have stolen them; [ assert it! When you 
were charged with that crime, what conduct ought 
you to have observed? You ought to have confessed 
your guilt, and declared that one day, under the 
influence of an extraordinary hallucination, you placed 
your hand upon these ornaments; that you wished to 
restore them, but had not the courage to doso. Such 
a course would have been the avowal of a fault; but in 
this there was no ignominy. I do not believe that the 
annals of justice offer us any example of an attempt 
like that which you have made. I would willingly 
suppose that you did not conceive it, and that your 
advisers have led you astray; but I canriot believe it, 
it iS impossible. Yes, you have defamed Madame de 
Léotand. Thus calumny stands by the side of theft. 
Calumpy is also a kind of poisoning; although it kills 
not the body, yet it poisons the soul.’’ Such utter- 
ances could have been intended only to prejudice the 
prisoner. Her counsel objected to the course of the 
attorney-general, insisting that the affair of the 
diamonds should be kept separate from the charge of 
poisoning. This was opposed by the attorney-general; 
the court took time to consider, and finally decided 
the point in favor of the latter! 

Then commenced the interrogation of the prisoner 
by the president. We select the following: 

President. After sending the cake or cakes, and at 
the time when you presumed that M. Lafarge must have 
received them, did you not manifest much impatience 
to receive letters, and did you not say to persons in 
your company that you dreaded lest you should receive 
a letter sealed with black? 

Prisoner. No; I do not believe that I exhibited any 
such feeling. I was in the habit of frequently receiv- 
ing letters from Paris, and as I found myself almost 
solitary at Glandier, I was always impatient to get 
them. 

President. Did you not observe that M. Lafarge in 
his last moments seemed to regard your presence at 
his bedside with aversion? 

Prisoner. I perceived plainly enough, a few hours 
before his death, that he did not look at me with the 
same interest as formerly; and I attributed this change 
to some misrepresentation which had been made about 
me. 

The attorney-general then took his turn at question- 
ing. 

Attorney-general. In your explanation you spoke of 
arsenic—of poison. It is with astonishment that one 
hears such words uttered by the lips of a young female 
who has received a brilliant education, whose intelli- 
gence is far above the common order. It appears that 
when the sister of Lafarge made an observation to you 
about it, you said, ‘It is a family disease.” 

Prisoner. I never said so. I may have said in a fit of 
delirium, perhaps, that I would take poison if I was 
not allowed to go away. 

Attorney-general. It is possible that as the letter 
which you wrote was the result of a fixed determina- 
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tion to escape, you may have said to yourself, “T will 
try and frighten him,” and with that intention you 
may have said to your sister-in-law, “‘ You may be the 
more alarmed since it is a family disease.”’ 

Prisoner. But in the first place, I never had any 
notion of the disease of which you speak, nor of the 
words which are attributed tome. All that Iremember 
having said was, ‘‘I wish for a separation.’”’ To which 
M. Lafarge replied, ‘‘1 will never consent to it.” 

Again: 

Attorney-general. In making your mother-in-law 
write a letter to her son, you had a project in view in 
case you should be accused. You wished, supposing that 
Lafarge should die, to protect yourself by an antici- 
pation, by means of that letter, against judicial inquiry. 
Did you exhibit any fears? Did you speak of a letter 
sealed with black ? 

Prisoner. I do not recollect it. 

Attorney-general. But supposing that you did exhibit 
those fears, how would you be able to explain them ? 

This reminds one of Dundreary, when he asks Lady 
Georgiana if her brother is fond of cheese, and when 
she replies that she has no brother, again asks, “ but 
supposing you had a brother, would he be fond of 
cheese ?”” It seems hardly worthy of the prisoner’s 
grave reply: 

“T cannot explain a thing which I never did, of 
which I know nothing.”’ 

Nothing daunted, however, the attorney-general 
proceeded to attack her in a woman’s weakest point— 
her “ mourning.” 

“Did you ask how long widows were in the habit of 
wearing mourning in this part of the country ?’’— 
evidently intending to convey the idea that she was 
balancing in her mind the query whether after all it 
would “‘pay’’ to kill her husband. She replied that 
she had no recollection of so doing. 

A witness named Denis Barbier was next examined, 
who testified that the prisoner had more than once 
commissioned him to purchase arsenic for her. He 
was allowed to state that he had told his wife that he 
was afraid the arsenic was got for the purpose of kill- 
ing M. Lafarge. He was also asked by the president, 
“When did you first entertain suspicions of poisoning 
against the prisoner?” to which he answered, ‘‘ When 
she asked me with such importunity to procure arsenic, 
and especially when she enjoined secrecy.” 

“ Attorney-general. Have you any cause of com- 
plaint against Madame Lafarge? 

Barbier. No; she never did me any thing but kind- 
hesses, 

Attorney-general to prisoner. How do you explain, 
madame, now, the allegation that this witness gives 
false testimony? Your mother-in-law has deposed, as 
well as the witness, to the fact that you kept the pur- 
chase of arsenic a secret from her. You surely do not 
accuse the testimony of your mother-in-law. I fancy 
that you respect it. (A most violent presumption, 
considering the relationship.) 

Prisoner. Be it so; I see only that my mother-in-law 
has repeated the falsehoods of the witness. 

President. Does the prisoner believe that the witness 
has in his deposition followed the suggestions of others? 

Prisoner. I believe that he simply yields to his old 
habits, which are little creditable to him. 

The next witness, Bardou, a domestic at Glandier, 
wasasked: ‘ Did Denis tell you that M. Lafarge had 
died by poison?”’ 

Bardou. He said that my master’s wife had fed him 





for fifteen days upon poison. I told him that that was 
difficult, since only thirteen days had elapsed after his 
return. ‘‘ Bah!” he answered, “she had sent him a 
poisoned cake two days previously. That made up the 
fifteen days.”’ “ 

M. l’Espnias, a physician, testified that when he men- 
tioned to the family his suspicions as to the cause 
of Lafarge’s illness, Madame Bussieres, his sister, 
exclaimed, “Ah! the wretch, it is she who has poisoned 
him!” and that at the same time Mademoiselle Brun, 
another member of the family, told him that she had 
seen the prisoner put some white powder in a drink, 
and that, having warned M. Lafarge against his wife, 
he had answered, ‘It is a miserable business.”’ 

The prisoner’s mother was examined at length, 
although the law forbade the reception of testimony 
from relatives of the accused in the ascending or 
descending line. The prisoner’s counsel did not for- 
mally object, but ‘‘ contented himself’? with calling 
the attention of the court to the law. 

The attorney-general said to the jury: ‘‘ Madame 
Lafarge has taken care to put out of the way the letter 
in which she announced to her husband the arrival of 
the cake, otherwise we should infallibly have found, 
written in her own hand, the proof that she had sent him 
only one cake ,’’ ete. 

But “‘ the people ”’ did not have every thing their own 
way, for M. Massenat, who assisted at the chemical 
analysis, having testified that he believed arsenic was 
detected, and that M. Orfila agreed with him, a letter 
from the latter was read by the prisoner's counsel, 
without objection, in which the contrary conclusion 
was reached. Upon this the attorney-general applied 
for a summons to bring M. Orfila into court, but the 
court said that a fresh analysis must first be had. 

To show the carelessness of the first analysis, one of 
the witnesses stated that after they had analyzed the 
coating of the stomach, they obtained a yellowish kind 
of precipitate, which was placed ina glass tube in order 
to submit it to the metallic test ; but that some “‘ pre- 
cautions having been neglected, the tube was broken 
and the precipitate evaporated. Nevertheless, notwith- 
standing this circumstance, the results which we had 
obtained were sufficient to induce us to come to the 
conclusion that the spots which we found in the 
stomach had been produced by the poison of arsenic.”’ 

Analysis number two was then had. When it was” 
about to take place it was found that the different 
parts had been so carelessly kept and were so mingled 
that it was almost impossible to distinguish them, but 
the conclusion reached and announced by M. Dubois 
was, that ‘‘the parts did not contain a single particle of 
arsenic.”’ 

Having thus two contrary opinions, the court ordered 
an exhumation and chemical examination of the body. 
The result announced by M. Dupuytreu was, that the 
body was greatly decomposed, and that the chemists did 
“not obtain a single atom of arsenic,’’ but some of 
them thought they ‘‘ detected for a moment or twoa 
slight odor of garlic,’ which, considering that the 
deceased was a Frenchman, is not very singular. The 
report being followed by a burst of applause, the 
attorney-general excitedly exclaimed: ‘‘Do people 
think, then, that there remain no more resources for 
the prosecution ? Do they think that we have not 
yet to fulfill a great and solemn duty ?”’ The prisoner 
having thus fairly won the “rub,” it will hardly be 
believed that the court ordered a fourth analysis, 
but they did. They sent to Paris for MM. Orfila, 
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Bussi and Olivier, who analyzed the parts again, 
and announced as their belief that‘‘ there was arsenic 
in the body of the deceased, ‘though in the minutest 
quantity.” 

Mile. Brun testified that. she saw the prisoner shake 
some white powder into a cup of milk prepared for her 
husband, and stir it with her finger—a deed for which 
alone she ought to have been hanged — and that on being 
asked what it was, she answered that it was orange 
flowers. That seeing a little of it on a chair, the wit- 
ness put it on her tongue, and it produced a pricking 
sensation for an hour. 

M. Lafarge’s confessor testified to the terms of affec- 
tionate intercourse on which the deceased lived with 
his mother and sister, in order to repel the insinuation 
that they were guilty. He also stated that he did not 
wish to reveal the confessions of the deceased, and his 
wish was respected. 

On behalf of the accused it was proved that the house 
was infested by rats, and one witness swore that she 
saw the prisoner put four small cakes into the box sent 
to her husband. 

The summing-up now took place. The senior counsel 
for the prisoner touchingly inquired: ‘*How can we 
believe that this lady, the depths of whose heart we 
have sounded—that this lady, who at the end of the 
month of December was conscious of the joys of mater- 
nity, could, on the third of January, poison her hus- 
band, the father of her child?’ If the counsel had 
lived in these days he would have believed, instead, that 
this circumstance might have supplied the motive for 
the commission of the crime. When the attorney- 
general replied, he lugged in the diamonds, and made 
a tremendous attack on the prisoner’s character on 
account of that transaction! And when prisoner’s 
junior counsel responded, he explained the diamond 
business, and having read several letters to prove that 
Madame de Léotand had kept up, after her marriage, 
a correspondence with her former lover, asked the jury 
to infer that she had given the jewels to the prisoner to 
prevent a disclosure of her frailty! 

The president having summed up, the jury, at the 
end of an hour, returned a verdict of “guilty, but 
with extenuating circumstances.’”’ What the latter 
could be, if she were really guilty, it is hard to guess, 

,unless we suppose it was the prisoner’s aforesaid 
* consciousness.” 

The prisoner was condemned to exposure in the 
pillory, and to the hulks for life. It would seem as if 
there were in this case an entire absence of the corpus 
delicti; and that, in view of the large quantity of 
arsenic which, according to the theory of the govern- 
ment, must have been administered, and of the decom- 
position of the remains, and of the probable failure to 
detect traces of the poison, Sir Astley Cooper was 
right in his opinion that none had been administered. 

IRRING BROWNE. 


——_ - ++ --_ 


MISTAKES OF LAW. 


Ina former number of this journal — vol. 1, p. 405 — 
we gave a review of the English decisions on the ques- 
tion of the power of a court of equity to relieve against 
mistakes of law, and attempted to show that the maxim 
ignorantia juris non excuset is not so firmly supported 
by precedent as it is generally supposed to be; that, in 
fact, it had its origin in an obiter dictum; and that the 
subsequent cases on the subject were not always enti- 
tled to the highest veneration. We propose in this 








article to examine the American decisions, with a view 
to ascertain from them, so far as we may be able, the 
real force of the maxim in this country. 

The leading, as well as the earliest, decisions of the 
United States supreme court were made in the case of 
Hunt v. Rousmaniere, and are reported in 2 Mason, 
342; 8 Wheat. 174; 3 Mason, 294; and 1 Pet. (S. C.) 1, 
There the defendant’s intestate, for the purpose of 
securing the payment of a loan of money from the 
plaintiff by means of a lien on certain vessels, gave q 
power of attorney authorizing the plaintiff to sell his 
interest in the vessels, under the advice of counsel that 
such power of attorney would afford as effectual secur- 
ity as a mortgage, and would occasion less trouble from 
renewal of papers, etc. The undisputed intention of 
both parties was to create a permanent security on the 
vessels in the nature of, or equivalent to, a mortgage; 
but the debtor having died soon after, which amounted 
to a revocation of the power of attorney, the plain- 
tiff came into court and asked to have that intention 
carried out; or, in other words, to have the power of 
attorney reformed into a mortgage. The court refused 
the request. There was undoubtedly a mistake of law 
in this, that the parties had mistaken the inherent force 
of a power of attorney; but, as has been remarked, 
“that mistake lay too far back in the transaction to be 
reached by any court.” 

The real agreement of the parties had been carried 
out, though not the one they had intended. Through 
their mistake they had neglected to provide the agent 
or instrument to accomplish their purpose, and it cer- 
tainly was beyond the power of the court to provide it. 
The vital difficulty in the way was thus expressed by 
Mr. Justice Washington: ‘‘ Equity may compel parties 
to perform their agreements, when fairly entered inte, 
according to their terms; but it has no power to make 
agreements for parties, and then compel them to exe- 
cute the same.’’ 1 Peters, 14. Substantially the same 
objection was stated by the other judges in their opin- 
ions. On the question of relief against a mistake of 
law, Chief Justice Marshall, in his opinion (8 Wheat. 
174), expressed himself with great caution, and yet with 
sufficient clearness to leave no doubt that, in his mind, 
the question was not regarded as settled. ‘* We find 
no case,”’ he said, ‘‘in which it has been decided that a 
plain and acknowledged mistake in law is beyond the 
reach of equity.”” And Mr. Justice Washington, 
although evidently against affording relief generally in 
case of such mistake, said: ‘‘It is not the intention of 
the court, in the case now under consideration, to lay 
it down that there may not be cases in which a court 
of equity will relieve against a plain mistake arising 
from ignorance of the law.”’ In addition to the ina- 
bility of the court to make and enforce a new agree- 
ment, there was another difficulty in the way of the 
plaintiff’s claim, and that was the equity of the gen- 
eral creditors to be paid their debts equally with the 
plaintiff; and the court declared that if all the other 
difficulties were out of the way this one would be suffi- 
cient to induce the court to leave the parties where the 
law had placed them. Considering the peculiar circum- 
stances of the case, it cannot be considered a very 
strong authority against relief from mistakes of law. 

The substantial import of Hunt v. Rousmuniere was 
thus stated by the same court in Oliver v. The Mutual 
Commercial Insurance Co., 2 Curtis, 277, in which case 
the court supplied an omission in an insurance policy, 
although clearly the result of a mistake of law. 

“Tt is true, as settled by the supreme court in Hunt 
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y. Rousmaniere, that the inquiry in all these cases must 
be, not how the parties intended or expected an instru- 
ment to operate, but what they intended it to be. But 
there is a wide distinction between a case where an 
instrument is what the parties agreed it should be, 
but its legal effect is unexpected, and a case where an 
instrument was designed to carry into effect an exist- 
ing binding agreement, but by mistake fails to do so. 
In the former case, the party never had a right to any 
thing more than he has got. He may be disappointed 
in finding that what he acquired was less valuable than 
he expected, but he acquired all he bargained for, and 
there is no ground upon which a court of equity can 
give him any thing more. On the contrary, in the 
latter case the party had a complete right, by an 
existing contract, to something which, by mistake, he 
has failed to get. And this contract, and the right 
under it, still subsists in point of equity; because, 
though the parties attempted to execute the contract, 
by mistake they failed to execute it; and therefore a 
court of equity interposes, and, upon the footing of an 
existing contract unexecuted, proceeds to put the 
party in that condition to which his contract entitles. 

“And in this class of cases, I apprehend, it is wholly 
immaterial whether the party has failed to obtain that 
to which he was entitled through a mistake of fact or 
of law.” 

The only other case in the United States supreme 
court to which we shall allude, and we believe the only 
other of importanee, is that of the United States Bank 
v. Daniels, 12 Pet. 32. In that case the complainants, 
in taking up a dishonored bill, included in the settle- 
ment ten per cent on the amount of it, which was 
claimed by the creditor by force of a statute of the 
state—and allowed, as was alleged, under the belief 
that the statute applied tothe case. The courts having 
subsequently construed the statute as not applying to 
cases of the kind, the complainants sought to be re- 
lieved from the amount of damages thus included. 
The court expressed its opinion very decidedly against 
granting relief from mistakes of law, and remarked, 
“that mere mistakes of law are not remediable, is 
well established, as was declared by this court in Hunt 
v. Rousmaniere, 1 Peters, 15’? —astatement that is any 
thing but accurate, as Mr. Justice Washington in that 
case expressly said that it was “‘not the intention of 
the court, in the case now under consideration, to lay 
it down that there may not be cases in which a court 
of equity will relieve against a plain mistake arising 
from ignorance of the law.’’ But we do not under- 
stand that the decision in the United States Bank v. 
Daniels necessarily or really turned upon that ques- 
tion. The court said, that, in the absence of proof to 
the contrary, they must consider the ten per cent as 
a fair compensation for the damages and reéxchange by 
the law merchant, though not due under the statute, 
and that, therefore, the equities of the parties were 
equally strong. This brought the case precisely within 
the rule of Lord Mansfield in Bize v. Dickason, 1 T. 
R. 285, that if a man has actually paid what the law 
would not have compelled him to pay, but what in 
equity and conscience he ought, he cannot recover it 
back. In addition to this very satisfactory ground for 
the decision, it appeared that the bill was not filed 
until more than eight years after the transaction, and 
that all remedy had been cut off by the statute of lim- 
itation. Under these circumstances the question of 
mistake was not material, and the case cannot be said 
to settle it. 





We shall next proceed to examine the decisions of 
the New York courts. In Shotwell v. Murray, 1 Johns. 
Ch. 512, the plaintiff had purchased some lands, witich 
were at the time subject to the lien of two judgments. 
These judgments were afterward purchased by the 
defendant, who issued an execution on the junior one. 
The plaintiff attended at the sale and became the 
purchaser “in full confidence,’’ as he alleged, “that 
the premises would thereby be exonerated from all 
further lien, by means of the judgments held by the 
defendant.’’ The plaintiff had knowledge, previous to 
the sale, of both judgments. Nothing was said at the 
sale by the defendant as to the prior judgment. Af- 
terward the defendant issued execution on the prior 
judgment and was proceeding to sell, when the plain- 
tiff filed his bill for an injunction. The chancellor, in 
denying the injunction, said that he assumes it asa 
settled principle of law and sound policy that ‘a per- 
son cannot be permitted to disavow or avoid the opera- 
tion of an agreement entered into with a full knowledge 
of the facts, on the ground of ignorance of the legal 
consequences which flow from those facts.”’ But, after 
alluding to the opinions of writers on civil law, as to 
whether money paid under a mistake of law, but with 
knowledge of the facts, could be recovered back, he 
added: ‘“‘This case is even clear of that question. 
Here is a purchase fairly made, and, admitting all 
that is alleged, made under a mistake of law only 
as to a collateral point, which did not go to the 
sole consideration of the purchase, and the purchaser 
is seeking, under that pretense, not indeed to vacate 
the sale, but to divest the defendant of his rights.” 
It is worthy of note that the plaintiff paid the pur- 
chase-money and received the deed after he had notice 
that the sheriff was to sell under the first judgment. 
Admitting this case to have been decided solely on the 
ground of mistake of law, which it was not, it would 
be defensible by every consideration of equity and 
conscience. It is certainly in harmony with the prin- 
ciple laid down by Lord Mansfield in Bize v. Dickason, 
cited above. 

Lyon v. Richmond, 2 Johns. Ch. 51, though sometimes 
cited as such, is in no proper sense an authority on the 
question under consideration. <A bill was filed for an 
injunction and general relief, on the ground that the 
plaintiffs had been prevented, by a fraudulent violation 
of acontract on the part of some of the defendants, 
and by oppressive and undue means, from bringing a 
writ of error on a judgment, which there were grounds 
to suppose, from a subsequent decision of the court of 
errors in another case, would have been reversed had 
the writ of error been brought. Chancellor Kent dis- 
missed the bill, and took oceasion to remark, in the 
course of his opinion, that ‘“‘the courts do not under- 
take to relieve parties from their acts and deeds fairly 
done on a full knowledge of facts, though under a mis- 
take of the law,’’ etc. But so far as we can see there 
was no pretense of a mistake of law. The only sugges- 
tion of it was the supposition that the court which ren- 
dered the judgment from which the writ of error was 
sought had erred, and that could only be made certain 
by the adverse decision of a superior court on the pre- 
cise case. Till then the law remained as expounded by 
the court below;—and the chancellor was unques- 
tionably correct in hoWling that “‘a subsequent decis- 
ion of a higher court, in a different case, giving a 
different exposition of a point of law from the one 
declared and known when a settlement between 
parties takes place, cannot have a retrospective effect 
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and overturn such settlement.’ But even this ques- 
tion was not deemed material by the court above, 
which reversed the chancellor's decision on the merits. 
14 Johns. 501. It was said in Champlin v. Laytin, 18 
Wend. 407, that the decision of the court of errors left 
untouched the chancellor's opinion as to the effect of 
a mistake of law; but if so, that opinion must surely 
have been impertinent to the case in which it was pro- 
nounced, 

In Storrs v. Barker, 6 Johns Ch. 166, the plaintiff filed 
a bill for an injunction to stay an action of ejectment 
which the defendant was prosecuting. It appeared that 
the daughter of the defendant, a feme covert seized 
of land, had devised it to her husband, with the ap- 
probation of her father, and died without issue. The 
husband as devisee took possession of the land, and 
occupied it for some time, and then sold it to the plain- 
tiff fora valuable consideration. It conclusively ap- 
peared that the defendant had not only disavowed any 
claim to the land as heir at law of his daughter, when 
asked on behalf of the plaintiff, but had repeatedly 
advised the husband to sell and the plaintiff to buy, and 
had told the latter that he thought his (the plaintiff's) 
title good under the will. Storrs occupied the land for 
several years after the purchase, and made valuable 
improvements, when the defendant brought his action 
of ejectment: The maxim, volenti non fit injuria, 
applied most strongly to the case. The defendant 
had been, not merely silent and passive, but had given 
explicit confirmation to the husband’s title, had en- 
couraged the plaintiff to buy, and *‘ equity and policy 
equally dictate that he and not the purchaser ought 
to suffer.’’ It is worthy of notice that Chancellor Kent 
was somewhat more guarded in his expressions as to 
the effect of ignorance of the law than in the former 
oases. He said “it is rarely that a mistake in point of 
law, with full knowledge of all the facts, can afford 
ground for relief,’ and “ignorance of the law, with 
knowledge of the fact, cannot generally be set up as 
a defense.” 

Clarke v. Dutcher, 9 Cow. 674, is usually considered a 
leading case, in this state, to the effect that mistakes of 
law are not remediable ; but we submit, without much 
fear of contradiction, that all that was said in that case 
on the subject was entirely obiter. There a landlord had 
for a great number of years received of his tenant an- 
nually afew more shillings rent than was due; some 
having been paid more, and some less, than six years 
prior to the bringing of theaction. The last settlement 
between the parties was more than six years before. 
The court held that the statute of limitation attached 
to the excess paid prior to the six years; and that, 
within the six years, the plaintiff not having paid as 
much as he owed the defendant, the action could not 
be maintained. This disposed of the case, and was said 
by the court to be “conclusive.’””’ But Mr. Justice 
Sutherland could not resist the temptation to hurl a 
lance in defense of what was evidently a favorite 
theory with him, and entered into a somewhat elabo- 
rate review of the question of mistakes of law. With 
his estimate of the relative value of the authorities pro 
and con., we cannot coincide; but, as we have already 
in a former article noticed the cases cited, we shall not 
attempt to follow him. The most serious objection to 
his position is, that it— to use his own words — “‘ steers 
entirely clear of the conscience, or equity, of the trans- 
action.”” We may add that it did not clearly appear 
that the mistake was one of law; and the judge at the 
trial expressly charged the jury that it was one of fact. 





In Champlin v. Laytin, 6 Paige, 189, and 18 Wend. 
406, the question was discussed pro and con. The ap- 
pellant had sold, and the respondent, Laytin, pur- 
chased, a lot of land in the city of New York in 
ignorance that it had been previously constructively 
dedicated to the public use. The purchaser, the re. 
spondent, filed a bill for a cancellation of a mortgage 
given on the purchase, and to compel the appellant to 
refund the portion of the purchase-money paid. The 
vice-chancellor, McCoun, thought that both had acted 
under a mistaken notion of the law, and with fui] 
knowledge of the facts, but that it was a proper case 
for the equitable relief of the court. The chancellor, 
on appeal, affirmed the decree of the vice-chancellor, 
but he could not regard the correctness of the decision 
as turning on the question whether or not the parties 
could be relieved against a mistake of law merely —a 
point on which he declared he did “not wish to be 
understood as expressing any opinion one way or the 
other.’’ On a further appeal to the court of errors, the 
decree of the chancellor was affirmed. Mr. Justice 
Bronson, who wrote one of the opinions, proceeds, 
first, to give an elaborate, but not very critical, review 
of the English decisions, to show that mistakes of law 
could not be relieved against; and, second, to deter- 
mine whether the mistake in that case was one of law 
or of fact —a decidedly inverted method of examining 
acase. His conclusion, on the latter point, he thus 
states: “If Iam right in this view of the case, it fol- 
lows that the mistake, under which Laytin entered 
into the contract, was one of fact and not of law.” 
All that he had previously said, therefore, on mistakes 
of law was entirely outside the case. Senator Paige, 
who also delivered an opinion, attempted, equally 
unnecessarily, to sustain the power of a court of equity 
to grant relief in cases of mistake of law. As that 
question was not in the case, whatever was said on 
either side has no binding authority. 

It was remarked in Mowatt v. Wright, 1 Wend. 355, 
that it is ‘‘now generally conceded that the mistake 
must be a mistake of facts and not of law’”’ to entitle a 
party to recover back money, but that case could not 
be “‘ considered as a case of mistake of fact or law.” 

The maxim ignorantia, etc., was referred to in the 
case of McCartee v. Teller, 8 Wend. 267, but the ques- 
tion did not arise in the case, and the remarks of Mr. 
Senator Allen, based upon the dictum in Storrs vy. Bar- 
ker, were themselves clearly obiter. 

In Crosier v. Acers, 7 Paige, 137, Chancellor Wal- 
worth expresses himself thus: ‘If this court can relieve 
against a mistake in a law in any case where the de- 
fendant has been guilty of no fraud or unfair practice, 
which is at least very doubtful, it must be in a case in 
which the defendant has in reality lost nothing what- 
ever by the mistake, and where the parties can be 
restored to the same situation, substantially, in which 
they were at the time the mistake happened ”’—a 
proposition which we shall certainly not dispute. 
In Hall v. Reed, 2 Barb. Ch. 500, the parties had 
entered into a contract, under seal, to separate iron 
ore at a specified price per ton. The complainant 
afterward filed a bill to have the contract re- 
formed, so as to provide that the ore should be 
accounted for at gross weight of 2,240 pounds per ton, 
alleging his ignorance of the existing statute fixing 4 
ton at 2,000 pounds. The defendant denied that it was 
intended to account at 2,240 pounds per ton, and the 
court dismissed the bill, on the ground that it could 
not make a contract for the parties which they had 
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not intended to make for themselves. The chancellor 
was evidently of the opinion that in a proper case mis- 
takes of law were remediable. 

The decisions of Mr. Justice Hand in Arthur v. 
Arthur, 10 Barb. 9, and in Gilbert v. Gilbert, 9 id. 
§32, relate to the question under consideration only 
to this extent, that, ‘‘when parties,” to use the very 
words of the first decision, ‘‘ make just such instru- 
ments as they intend to make, and without fraud, 
surprise, undue influence or mistake of their rights, 
but labor under an error as to the mere legal effect, 
that alone will not authorize a correction by this court” 
—substantially the same doctrine held in Hunt v. 
Rousmaniere, supra, and which is undoubtedly correct. 

The case of Tilton v. Nelson, 27 Barb. 595, is very 
similar to that of Storrs v. Barker, 6 Johns. Ch. 166, 
already cited, and is simply another assertion of an 
established rule of equity, that where a party procures 
or even acquiesces in the disposition of his property by 
another under color of title, he shall be bound by 
such disposition. 

06> eo ——— 


AMERICAN REPORTS AND REPORTERS. 
No. I. 


Mr. Justice Story, in noticing the fact that between 
the revolution and 1821, more than one hundred and 
fifty volumes of reports had been published, remarked 
that ‘“‘the danger indeed seems to be, not that we shall 
want able reports, but that we shall be overwhelmed 
by their number and variety.”’ In 1839 there were 536 
volumes of American reports, and at this writing the 
number does not vary much from 2,000. This rapid in- 
crease in this department of periodical literature has 


resulted naturally from the peculiar E pluribus unum 


constitution of our government. Every state has its 
separate judiciary system and its series of reports. In 
most of the states these reports are confined to the 
decisions of the courts of last resort, and are prepared 
by official reporters, in pursuance of legislative en- 
actments. 

We give below a brief bibliographical account of the 
several reports published in this country. In its prep- 
aration we have availed ourselves of the assistance of 
an article on a kindred subject in the American Jurist, 
which contained avery accurate account of the reports 
up to the time of its publication in 1839. But we have 
attempted to verify every statement by an examina- 
tion of the reports themselves. Considering the great 
number of reports now extant, it is quite possible that 
we may not have succeeded in making our account 
quite accurate, and we shall be glad to have our readers 
point out any omissions or mistakes discovered. 

UNITED STATES. 


Supreme court.—The supreme court of the United 
States was organized in February, 1790, and its decis- 
ions from that time to the August term, 1800, were 
reported by Alexander J. Dallas, and are contained in 
the second, third and fourth volumes of his reports. 
From that time to the February term, 1815, the decis- 
ions were reported by William Cranch, in nine volumes. 
Both of these reporters had undertaken the business 
as a private enterprise, there being at that time no act 
of congress authorizing the appointment of a reporter. 
In 1816 Mr. Henry Wheaton commenced his series of 
reports where Mr. Cranch had left off, and continued 
it until 1827, comprising twelve volumes. In the mean 
time, and on the 3d of March, 1817, congress passed an 
act authorizing the court to appoint a reporter for the 





term of three years and fixing his salary at one thou- 
sand dollars, to be paid annually, out of the treasury of 
“the United States, on condition that he should print 
and publish the decisions within six months after they 
were made, and should deliver eighty copies to the 
secretary of state free of charge. This act was con- 
tinued in 1820 for three years more, and then suffered 
to expire. In 1827, about the time of Mr. Wheaton’s 
resignation, a similar act was passed, which, in addition 
to the former conditions, required the reporter to sell 
his reports to the public at large at a price not exceed- 
ing five dollars a volume. This statute expired in 
1830. After Mr. Wheaton’s resignation, Mr. Richard 
Peters was appointed reporter, and so continued until 
the 27th of January, 1843, when he was superseded by 
Mr. Benjamin C. Howard. He published sixteen 
volumes in the regular series—subsequently he added 
aseventeenth, a thin volume, containing the matter 
he had already prepared for the press at the time of his 
removal. To this volume is a preface in which Mr. 
Peters sets forth his indignation at ‘‘the sudden and 
unexpected appointment of Mr. Howard;’’ claims 
that if all the justices of the court had been present — 
two, it seems, were absent, being indisposed—Mr. How- 
ard would not have fared so well and finally consoles 
himself with the reflection that the minority present 
who opposed his removal consisted of ‘‘ justices of the 
court who are held in the highest veneration, regard 
and respect by the whole country.”’ 

Mr. Peters, aside from his regular reports, published 
in 1830-4, six volumes of condensed reports, containing 
all the decisions of the court, theretofore made—to 
wit: the second, third and fourth of Dallas, the nine 
volumes of Cranch and the twelve of Wheaton. 

In 1842 congress again authorized the appointment 
of a reporter, and fixed his salary at $1,300. Mr. Howard 
continued to act as reporter to and including the De- 
cember term, 1860, and published twenty-four volumes. 
In 1850 an act was passed making the salary $1,300 if 
one volume per annum was published, and double that 
amount if two volumes were published. Mr. Howard 
being a candidate for governor of Maryland resigned 
his office, and Mr. J. S. Black, of Pennsylvania, was 
appointed in his place. His professional business, how- 
ever, prevented his devoting his attention to the duties 
of his office, and he resigned after having issued two 
volumes, containing the decisions of the December 
terms, 1861 and 1862. He was succeeded by Mr. John 
William Wallace, who was appointed March 21, 1863, 
and who has since retained the position, having issued 
up to this date ten volumes of reports. In March, 1867, 
the salary was increased by making it $1,500 for the 
second volume. 

In 1855 B. R. Curtis issued a series of condensed re- 
ports, in twenty-two volumes including the digest, and 
containing all the decisions of the court to 1854, or from 
1 Dallas to 17 Howard. The decisions of this court 
have been reported in an unbroken series from its 
organization, and are contained in seventy-six vol- 
umes, not including the condensations. 

First circuit.—Since the appointment of the Hon. 
Joseph Story, in November, 1811, the decisions © 
this court have been regularly reported, except during 
two brief intervals. From 1812 to 1815, inclusive, they 
were reported by Johi? Gallison, in two volumes; from 
1816 to 1830, inclusive, by William P. Mason, in five 
volumes; from 1830 to 1839, by Charles Sumner, in 
three volumes; from 1839 to 1845, by William W. Story, 
in three volumes; from 1845 to aud including the 
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November term, 1847, by Charles L. Woodbury and 
George Minot, in three volumes; from 1851 to 1856, by, 
the Hon. B. R. Curtis, presiding judge, in two vol- 
umes, and from 1858 to October, 1867, by William 
Henry Clifford, in two volumes. 

Second circuit.— The decisions of this court between 
the years 1810 and 1840 were reported by Elijah Paine, 
Jr., in two volumes. In 1845 the Hon. Samuel Blatch- 
ford began a series of reports of the decisions of this 
circuit which he still continues, having published up 
to this time seven volumes. 

Third circuit.— The more important cases decided in 
this circuit from the April term, 1792, and the October 
term, 1806, inclusive, were reported in the second, third 
and fourth volumes of Dallas’ reports. In 1801 John 
B. Wallace published a small volume containing the 
decisions of the May term, 1801, and which was in- 
tended as the commencement of a series. But the 
court having been abolished in 1802, the plan was 
abandoned. The next year the court was retstablished, 
and the decisions from that time to 1827 were re- 
ported by Mr. Bushrod Washington, one of the justices 
of the supreme court of the United States, in four 
volumes. Some cases decided between 1803 and 1818 
were also reported by Richard Peters, Jr., in one 
volume; from the October term, 1829, to the April term, 
1833, inclusive, the cases were reported by Mr. Justice 
Baldwin in one volume; and from 1842 to 1853 by 
John William Wallace in two volumes, cited as 
“Wallace, Jr.”’ 

Fourth circuit.— The decisions made by Chief Justice 
Marshall while presiding in this circuit, and covering 
the period between 1802 to 1833 were reported in two 
volumes by John M. Brockenbrough. Two cases were 
also included decided since the decease of the chief 
justice by his successor, Mr. Justice Barbour, in No- 
vember 1835 and May 1836. 

Seventh circuit.— The decisions of this circuit be- 
tween the years 1829 and 1854 were reported by John 
McLean, associate justice of the supreme court, in six 
volumes. Since 1854 there has been no reports for 
this circuit; although a volume is now in preparation. 
we understand, by Josiah H. Bissell. 

Eighth circuit.— The leading decisions of Mr. Justice 
Miller from the May term, 1863, to the October term, 
1869, inclusive, have been recently reported in one vol- 
ume by John M. Woolworth. The book is said to 
have been printed in Scotland, and is a model of typo- 
graphical beauty. 

Ninth circuit.— The leading decisions of the ninth 
circuit between 1820 and 1856 were reported in one 
volume by Samuel H. Hempstead. 

District of Columbia.—The cases in the courts of the 
District of Columbia between 1801 and 1842 were re- 
ported by Cranch in six volumes. 

District of Maine.—The decisions of this court be- 
tween 1822 and 1839 were reported by the Hon. Ashur 
Ware, district judge, in one volume. A second edition 
contains a few cases decided in 1854 and 1855. A vol- 
ume was also issued by E. H. Davies, containing cases 
decided from 1839 to 1849. 

District of Massachusetts.—Sprague published two 
volumes of decisions in admiralty and maritime causes, 
made during the interval between 1841 and 1864. 

District of Vermont.— The only reports of the decis- 
ions of this district are contained in the Vermont 
state reports, volumes twenty to twenty-five, with a 
few cases in volume twenty-nine. ‘ 

Districts of New York.— Hon. William P. Van Ness, 





judge of the district, published in 1814 a small volume 
of prize cases. The decisions of Mr. Justice Betts be- 
tween 1827 and 1837 were reported in one volume by 
Blatchford and Howland; from 1843 to 1850 the cases 
were reported by E. R. Olcott, in one volume; from 1847 
to 1850, by the “‘Abbott Brothers,”’ in one volume; from 
1861 to 1865 the prize cases were reported by Samuel 
Blatchford in one volume, and from 1865 to the present 
time Robert D. Benedict has been reporter, having 
issued at this date two volumes. 

Districts of Pennsylvania.— The reports of these dis- 
tricts are as follow: Peters’ Admiralty Decisions be- 
tween 1792 and 1807, in two volumes; Gilpin’s Reports 


‘in one volume, containing the decisions of Hon. Joseph 


Hopkinson of the eastern district, between 1828 and 
1836; Crabb’s Reports from 1836 to 1845, in one volume, 

District of South Carolina. — In 1810 Mr. Justice Bee 
published a volume of admiralty decisions made be- 
tween 1792 and 1805. The appendix contains a few 
cases from other districts. 

District of Arkansas. —The important decisions of 
this district were reported in one volume, by Hemp- 
stead. 

District of California. — McAllister’s reports, in one 
volume, contain some of the cases decided between 
1855 and 1859. 

In 1848 Newberry published one volume of admi- 
ralty decisions made from 1842 to 1847 in the districts of 
Michigan, Ohio, Pennsylvania, Illinois, Missouri and 
Louisiana. In 1870 Mr. Benjamin Vaughan Abbott 
published the first volume of a series intended to pre- 
sent the decisions, of general value and importance, of 
the United States circuit and district courts in all the 
circuits and districts where local reports are not sup- 
ported. The volume contains a large number of im- 
portant decisions made between the years 1865 and 
1870, and is the first attempt ever made to collect and re- 
port the decisions of all thecircuit and district courts 
in one series. 

Court of Claims.— One volume of the decisions of 
this court was published by Devereaux in 1856. The 
cases since 1863 have been reported by Nott and Hunt- 
ington, in four volumes. 


—__+  —_—_. 


CURRENT TOPICS, 


That the method of legislating in use in this state 
needs a thorough reformation, has been very clearly 
demonstrated by much of the legislation of the last 
session — by none, excepting perhaps the code amend- 
ment bill, more than by the clause in the appropria- 
tion bill providing for an extension of the present con- 
tract (?) for the publication of the court of appeals re- 
ports. Here is a contract which has been so grossly 
violated as to defeat the intent and object of the very 
law providing for it and under which it was made, and so 
as to forfeit on the part of the contractee all rights and 
privileges under it, and yet we find a clause hidden 
away in a bill purely financial, and having not the 
remotest relation to the subject, a clause authorizing 
the extension of that contract for five years. Now 
nobody will believe that any considerable number 
of the members of either house had even a suspicion 
that such a clause was contained in the bill. It would 
be no very difficult matter to believe that not more 
than one member ever knew of its existence. In 
theory, a legislature is a deliberative body, but in fact 
the term is sometimes most inapplicable. Bills are not 
infrequently passed without the reading of more than 
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a section or two, on the principle, we presume, as to 
the rest, of noscitwr a socitis—a most fallacious principle, 
indeed, as appears from this very extension clause, 
which its own father could hardly recognize in such 
strange company. This haste and recklessness affords 
a most brilliant opportunity for tricksters and sharpers, 
and which they seldom allow to pass unimproved. 
They smuggle in amendments and interpolate clauses, 
all to their own glory and profit, and without the 
knowledge of any one, except, perhaps, a little coterie 
of their own peculiar friends; these pass and are ap- 
proved, undetected, and become laws of the state. 
That this thing is possible is alarming; that it has heen 
done is outrageous. When legislators shall make up 
their minds to do less “‘enacting,”’ and to vote on no 
pill until they know thoroughly its contents, they and 
the laws they enact will become more respectable and 
command more respect. 


If the claimant to the Tichborne estate be the verita- 
ble Roger Tichborre, his memory must be a remarkably 
bad one. On his cross-examination he was quite unable 
to decide whether he had sojourned in Paris in 1853 one 
day or three weeks. He was certain he had attended 
the college at Stonyhurst, but could remember nothing 
of the number of the students attending or of the loca- 
tion of the buildings ; had attended lectures in Hebrew, 
Greek and Latin, but could not tell whether Hebrew 
was read from right to left or from left to right; nor 
whether Cesar’s Commentaries were written in prose 
or poetry, Latin or Greek—thought in Greek. On 
being shown Virgil’s Auneid he declared that it was 
written in Greek. He further illustrated the defective 
system of education that must exist at Stonyhurst by 
expressing his ignorance whether mathematics was the 
same as chemistry or was a language—he was sure, 
however, that geometry and algebra had nothing to do 
with it. He seems to have a very liberal notion of 
Latin, as he rendered the words laus Deo semper thus: 
“The laws of God forever;’’ which is liberal enough 
for any body. 


The supreme judicial court of Massachusetts, with a 
conservatism that is no doubt very ungallant, have 
persisted in treading the antiquas vias of their prede- 
cessors, rather than the flowery path of ‘“‘ women’s 
rights.’”” They have expressed their opinion, at the re- 
quest of the governor, that a woman, whether married 
or single, is ineligible to the office of justice of the 
peace, and that, though furmally appointed and com- 
missioned, she would have no constitutional or legal 
authority to exercise any functions of that office. It 
follows, quite logically, that Mrs. Julia Ward Howe 
and Miss Stevens, who were recently appointed, must 
lay aside their judicial ermine and banish their dreams 
of juristical greatness. 


“Ts civilization a failure, 
Or is the Caucasian played out ?” 


We cannot speak definitely of the success, in the 
other departments, of the new plan of organizing the 
general terms of the supreme court, but if we were 
to judge of it by its operation in the third department 
we should pronounce it a failure. One would suppose 
that four several courts would be able to hear and 
decide promptly every appeal taken to it, but such 


seems not to be the case. In this department the 
cases are accumulating much more rapidly than they 
can be disposed ef, and much inconvenience is felt 





from the delays thereby occasioned. If the present 
system is continued, it seems quite probable that 
within afew years the calendars of these courts will 
be in quite as deplorable condition as was the calendar 
of the old court of appeals, and that commissioners 
will be required to clear them. It seems to us that 
the judges could dispose of the cases much more 
rapidly and quite as satisfactorily by deciding most 
of them in the arguments, after short consultations. 
This course has enabled the court of appeals to hold 
an almost continuous session for the hearing of ar- 
guments; whereas, under the present system in the 
supreme court, their sittings are limited to about fifteen 


weeks in the year. 
——__—__¢¢——— 


DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF MINNESOTA. * 


COMMON CARRIER. 

In an action against common carriers by the owners of 
merchandise for injury to the goods, a written instrument, 
in form a bill of lading, but without signature, delivered to 
plaintiffs by the agent of the defendant at the port of 
delivery along with the goods, dated at the port of ship- 
ment, is admissible in evidence as a memorandum accom- 
panying the freight, and competent evidence to be sub- 
mitted to the jury on the question whether the goods were 
in good order and condition at the time of shipment. 
Weide et al. v. Davidson et al. 

CONVEYANCE. 

A conveyance or assignment transferring an estate, if 
originally intended by the parties as a security for money, 
although in form an absolute conveyance, is in equity a 
mortgage. Holton v. Meighen. 


DAMAGES. 


1. In an action by a passenger against a railroad company 
for damages for unlawfully expelling him from the train, in 
the absence of proof of malice on the part of the defendant 
the rule of damages as given by the court to the jury, which 
embraced only such damages as are in themselves com- 
pensatory, and are alleged in the complaint, or the neces- 
sary consequence of the act complained of, is correct. Du 
Laurans v. First Div. St. Paul & Pacific R. R. Co. 

2. Where, although the damages are large, it cannot be 
said they indicate any misunderstanding, by the jury, of the 
rule of compensation as given by the court, or that the jury 
were influenced by any improper feelings or motive, the 
verdict will not be set aside on appeal. Ib. 


ESTOPPEL. 


Where a conveyance of land calls for a street as a 
boundary of the land conveyed, the general rule is that if 
the grantor be the owner of the strip so called a street, he 
is estopped as against his grantee to deny that it is a street, 
and aright of way over the same passes to the grantee by 
implication of law. This implication of law rests upon the 
fact that the grantor has bounded, abutted, or fronted the 
premises conveyed upon the street. Dawson vy. St. P. F. & 
M. Ins. Co. 

EXPRESS COMPANIES. 

1. An express company engaged generally and publicly in 
transmitting, for hire, goods from place to place, receiving 
to its own .use the entire charges for transportation, em- 
ploying a messenger whose business it is to accompany the 
goods as they are being transmitted, to take general charge 
of the same, attend to their transhipment, and to their de- 
livery to the company’s local agent at the point of destina- 
tion, and establishing at different points to which its busi- 
ness extends local offices at which an agent is stationed 
whose duty it is to receive goods transmitted, and deliver 
the same to the consignee, is a common carrier, although it 





* From 15 Minnesota Reports. 
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owns no vehicles except such as are kept at its local offices, 
for local purposes, and although its practice is to transmit 
goods by steamboats, railroads, coaches, etc., owned and 
controlled by other parties. Christensen et al. v. American 
Express Co. 

2. The plaintiffs’ consignors at New York delivered to 
the defendants two boxes of tea, consigned to plaintiffs at 
Mankato, and at the time of such delivery took from the 
defendants the following receipt, viz.: “* American Express 
Company — express forwarders and foreign and domestic 
agents. Principal office, Nos. 57, 59 and 61 Hudson street. 
Branch offices, 124 Broadway, and 542 Broadway, New York. 
April 29, 1867. Bass & Clark delivered to us two chests of 
tea, marked Christensen & Bro., Mankato, Minn., which we 
are to forward to our agency nearest or most convenient to 
destination, only perils of navigation and transportation 
excepted, and it is hereby expressly agreed, and is part of 
the consideration of this contract, that the American Ex- 
press Company are not to be held liable for any loss or dam- 
age except as forwarders only, nor for any loss or damage of 
any box, package or thing, for over one hundred and fifty 
dollars, unless the just and true value thereof is herein 
stated, nor for any loss or damage by fire, the acts of God, 
or of the enemies of the government, the restraint of govern- 
ment, mobs, riots, insurrections, pirates, or from any of the 
dangers incident to atime of war, nor upon any property, 
or thing, unless properly packed and secured for transpor- 
tation, nor upon any fragile article consisting of or con- 
tained in glass. For the company, Spence.”’ At common 
law, a common carrier is the insurer of the goods intrusted to 
him, and is responsible for all losses to the same, save such 
as are occasioned by the act of God, or the public enemy. 
It is competent for a common carrier to modify and limit 
his common-law liability by special agreement with the 
owner of the goods, but he is not permitted to exonerate 
himself from liability for his own negligence, or the negli- 
gence of the agents whom he employs to perform the trans- 
portation, and, notwithstanding his special agreement, he is 
responsible for ordinary neglect; that is to say, forthe want 
of ordinary diligence. The special agreement may be in the 
form of a special acceptance of the goods by the carrier, as 
by a unilateral bill of lading or receipt. To bind the owner 
of the goods by the terms of the special acceptance, he must 
expressly assent to it, or it must be brought home to him 
under circumstances from which his assent is to be implied. 
It appearing in the case at bar, that, simultaneously with the 
delivery of the goods to the carrier, the receipt before recited 
was delivered to the plaintiffs’ consignors, and that it was 
produced as evidence by the plaintiffs upon the trial,—Held, 
in the absence of evidence to the contrary, that it is to be pre- 
sumed that the consignors were the plaintiffs’ agents to con- 
tract for the transportation of the goods, and that the de- 
livery of the receipt to the consignors must be held to be 
equivalent to a delivery to plaintiffs. Held, further, that 
as there is nothing tending to show that any objection was 
made to the terms of the receipt, orthat they escaped atten- 
tion, the assent of the consignors, the plaintiffs’ agents, and 
of the plaintiffs themselves, through their agents, to the 
same is to be presumed. Ib. 

3. The fact that defendants style themselves in the re- 
ceipt, “express forwarders,” and that they agree to “for- 
ward " the goods, does not necessarily give them the char- 
acter of simple forwarders, nor prevent them from being 
treated as common carriers. While the language “ only per- 
ils of navigation and transportation excepted,” embraces 
more than “the acts of God,” it goes no further than to ex- 
empt the carrier from liability for such perils as could not 
be foreseen, or avoided, in the exercise of care and prudence. 
While it may be proper to hold a snag in one of our western 
rivers to be a peril of navigation, if a vessel is wrecked upon 
one through the carrier’s negligence, or the negligence of 
those in his employ, the carrier is not absolved. The clause 
in the receipt by which it is provided that the defendants 
are “ not to be held liable for loss or damage except as for- 
warders only,” does not have the effect to limit the respon- 
sibility of the defendants to that of mere forwarders. Not- 
withstanding the clause, the defendants are liable for loss 





or damage occurring through their own negligence, or the 
negligence of the agents employed by them in the transmis. 
sion of the goods. Ib. 

EVIDENCE. 

1. The summons was served by the sheriff, and judgment 
entered upon failure to answer. Upon defendant's applica- 
tion to open the judgment, it was held that the return of 
the sheriff upon the summons was conclusive as to the time 
of service. Frasier vy. Williams. 

2. Parol evidence is not admissible to show that at the 
time when a written agreement was entered into it was 
verbally agreed that the party signing the same might 
revoke such written agreement by notifying the other party 
of the revocation. Wemple v. Knopf. 


INJUNCTION. 


An injunction will not be allowed, at the suit of a private 
person, to remove or prevent obstructions in a public 
street or highway, when it does not appear that such 
person suffers or will suffer any special and peculiar damage 
in consequence of such obstructions. Dawsonv. St. Paul F. 
& M. Ins. Co. 

MASTER AND SERVANT. 

On the 4th November, 1864, the steamboats Albany and 
John Rumsey were navigating the Mississippi in the pas- 
senger and freight business. Plaintiff was a deck hand on 
the Albany. While the boats were near each other the John 
Rumsey’s boiler exploded, whereby plaintiff was injured. 
Held, that the rule that the master is not liable to one of 
his servants for injuries sustained by him through the 
negligence, etc., of a fellow servant engaged in the same 
general business, does not apply, though appellant werea 
partner in the business of so running both boats. Connolly 
v. Davidson, impl’d, etc. 


POWER OF ATTORNEY. 


As a general rule, a power to sell and convey real estate 
does not confer a power to mortgage, and a mortgage 
executed under a power of attorney authorizing the 
attorney to sell and convey is void. Morris et al. v. Watson, 
impl'd, etc., et al. 

RAILROADS. 

1. A railroad company has power to make reasonable 
regulations as to the payment of fares by passengers 
upon its road, and in the exercise of such power may make 
a discrimination between fares paid by passengers in the 
cars, and those paid at the ticket office by purchasing 
tickets, and it is immaterial whether the mode of this 
discrimination is by selling tickets at a stated discount from 
the regular fare, or by charging a sum beyond the regular 
fare if tickets are not procured; but in order to justify 
the expulsion of a passenger from the train for refusing 
to pay the difference between the ticket fare and the regu- 
lar car fare when a ticket is not procured, the company 
must afford passengers a reasonable and proper opportunity 
to avail themselves of the advantage, and avoid the dis- 
advantage of this discrimination. Du Lauransv. First Div. 
St. Paul & Pacific R. R. Co. 

2. The mere fact of the ticket office being closed does not 
create a presumption of fact, or law, that a regulation of 
the company to sell tickets at less than car fare is with- 
drawn. Ib. 

8. What isa reasonable time fora railroad ticket office to 
be kept open, im order to afford passengers an opportunity 
to procure tickets, is a question to be determined by the 
jury, under the instruction of the court. Ib. 

4. In the absence of qualifying circumstances, a passenger 
not having procured a ticket before entering the car is 
liable to pay the rate of car fare established by the com- 
pany; otherwise his right to a seat or passage on the train is 
determined, and, upon his refusal to pay such fare, the 
company may use the force reasonably necessary to eject 
him from the train. Ib. 

5. When the practice of a railroad company is to admit 
passengers into the cars without tickets or prepayment of 
fare, and collect the fare after the starting of the train, 4 
passenger who enters the cars in good faith, with the inten- 
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tion of going from the city or depot at which he enters to a 
certain other city or depot on the road, has a right to retain 
aplace in the cars so long as he complies with the reason- 
able regulations of the company. Ib. 

6. When a passenger under such circumstances enters the 
cars in good faith, with such specific intention, but without 
a ticket, believing the fare from the place he entered the 
cars to the place of his destination to be a certain sum, and 
that sum is the actual fare between such points when a 
ticket is procured, and in like good faith tenders and de- 
livers to the conductor collecting the fares such sum as his 
full fare from the place he entered the cars to the place of 
his destination, it is the duty of the conductor, if he does 
not intend to accept the same as the passenger's full fare, 
to refuse the tender by declining to receive it, or by return- 
ing it when advised of the purpose for which it was made. 
And if he receives and retains it with a knowledge of the 
purpose for which it was tendered by the passenger, it must 
be held to be an acceptance of the same as full payment of 
the passenger’s fare to his place of destination. Ib. 

7. When it isthe custom of the company to permit passen- 
gers to enter the cars without tickets or prepayment of fare, 
and to collect the fare after the train is under way, ifa 
passenger enters the train in good faith to go to a particular 
place on the road at which there is a regular station, but 
without a ticket, and in like good faith tenders and delivers 
to the conductor collecting the fares a certain sum as his 
full fare from the place he entered the cars to the place 
to which he intends to go, which sum is the regular ticket 
fare between such points, but the car fare is ten cents 
more, and the conductor, after receiving the sum so tendered 
and delivered, demands such additional ten cents, which 
the passenger refuses to pay, believing the sum tendered by 
him to be the full fare for his passage, and the conductor, 
retaining the amount so tendered and delivered to him, 
ejects the passenger by force from the train at the first 
station beyond the place he entered the cars, and inter- 
mediate such place and the place to which he intended 
to go, the conductor cannot retain the sum so tendered 
and delivered by the passenger to him, as the fare of such 
passenger from the place he entered the cars to the station 
at which he was expelled from the train, although the 
regular car fare between the latter points was the same 
in amount as that tendered by the passenger as his full fare 
to the point to which he intended to go. Under such 
circumstances the law does not imply a contract upon the 
part of the passenger to pay his fare at the regularly estab- 
lished rates, or at any rate, for the distance traveled before 
his expulsion from the train. Ib. 


a OO 


DIGEST OF RECENT UNITED STATES SUPREME 
COURT DECISIONS.* 


CONFISCATION OF REAL ESTATE. 


Proceedings to confiscate real estate under the act of July 
Iith, 1862, entitled “An act to suppress insurrection, to 
punish treason and rebellion, to seize and confiscate the 
property of rebels,” etc., are not “proceedings in admi- 
ralty,” although the act declares that they “shall be in 
rém, and conform as near as may be to proceedings in 
admiralty or in revenue cases.”’ 

Accordingly, no writ of prohibition from this court toa 
district court lies in the case of such proceedings; the writ 
being confined by the judiciary act to cases where the 
district courts are proceeding as courts of admiralty. Ex 
parte Graham. 

CONTRACT, 

1. A railroad company wanting to borrow $4,500,000 to 
complete its unfinished railroad, a city, its chief stock- 
holder, and interested in the completion, agreed to lend to 
itthesum. The arrangement resolved on and carried out 
was this: 

The city was to issue and sell, from time to time, as the 





*From John W. Wallace, reporter, and to appear in vol. 10 
of his reports. 





railroad needed the money, its own bonds (having about 
thirty-five years to run), for $4,500,000, at a price, however, 
not below par; and was to issue to the commissioners of its 
sinking fund similar bonds for $500,000, which, with the 
constant accumulations of interest (to be invested in the 
purchase of the city debt), were to constitute a sinking 
fund for payment of the whole debt at maturity. Any 
premiums which the city might get by the sale of the loan 
above par, and any excess which, at the maturity of the 
loan, it might be found that the city had made by its sink- 
ing fund operations (above what would be necessary to pay 
the principal), were to inure to the benefit of the city 
treasury. 

The railroad company, on its part, was to mortgage its 
road for $5,000,000; and to place in the city treasury, ata 
specified number of days before each installment of interest 
fell due, the sum which the city had to pay on its $5,000,000 
of bonds, and, at a certain date before the maturity of the 
loan, the amount which should then be due by the city for 
the principal not yet bought in. By the terms of its con- 
tract the railroad company was to pay “all and any expense 
incidental to the issue of any of the bonds.” 

All this took place in 1854. In 1862 Congress passed an 
excise law, levying an income tax of three per cent on all 
sums due for interest by railroad companies, which sum it 
required the companies to withhold from their creditors 
and pay to the government, making, by a subsequent act— 
one of June, 1864—such payment a discharge, in terms, 
from their creditors for the amount, “except where the 
companies might have contracted otherwise.” But no such 
tax was laid on the bonds of cities, nor did the act require 
them to withhold any thing from their creditors. The rail- 
road company, to save itself from being distrained upon, 
and giving notice to the city of all that was done, paid the tax 
under such protest as by the acts of congress would author- 
ize a recovery of it by the city if it was illegally exacted. 
Held, That the city did not, under the arrangement between 
it and the railroad company, stand in the position of a 
surety in such a way as that the company was bound to pre- 
vent its being prejudiced by events not anticipated when 
the arrangement between the parties was entered into. 
Baltimore v. Baltimore Railroad. 

2. That the contract of the railroad company to pay “all 
and any expense incidental to the issue of any of the bonds,” 
did not oblige it to pay this tax out of its own money, and so 
to pay the full interest to the city discharged of the tax. Ib. 

3. That whether this was a tax laid on the securities of a 
municipality, and whether, if so, it was lawfully laid, was a 
question which the city was not in a condition to raise, as 
the tax having been paid under protest, and she having 
received notice of all that was done, could, under the 
statutes of the United States, have stepped in and tested 
the legality of the assessment and collection, by instituting 
proper proceedings to recover the money. Ib. 


CORPORATIONS. 

1. Acorporation created by one state can only exercise 
its corporate franchises in another state by the comity of 
the latter. Liverpool Insurance Co. v. Massachusetts. 

2. A joint stock association, which by its deed of settle- 
ment in England and certain acts of parliament is endowed 
with the faculties and powers mentioned below, is a corpo- 
ration, and will be so held in this country, notwithstanding 
the acts of parliament, in accordance with a local policy, 
declare that it shall not be so held. These faculties and 
powers are: 1. A distinctive artificial name by which it can 
make contracts. 2. A statutory authority to sue and be sued 
in the name of its Officers as representing the association. 
3. A statutory recognition of the association as an entity 
distinct from its members, by allowing them to sue and be 
sued byit. 4. A provision for its perpetuity by transfers of 
its shares, so as to secure succession of membership. Ib. 

3. In this country the individual responsibility of the 
shareholder for the debts of the association is not incom- 
patible with the corporate idea. Ib. 

4. Such corporations, whether organized under the laws 
of a state of the Union or a foreign government, may be 
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taxed by another state for the privilege of conducting their 
corporate business within the latter. Ib. 


EXCISE LAW. 


1. Under the %th section of the Excise Act of June 30, 
1864, exempting from a tax laid on sundry articles of dress 
by section 95, clothes manufactured of materials on which 
a duty had been paid, unless “the increased value” ex- 
ceeds five per cent ad valorem, such “increased value” is to 
be ascertained by a comparison between the market value 
of the materials at the time the tax on them was paid, with 
the market value of the manufactured goods at the time 
of the assessment of the tax upon them. Boylan v. United 


2. When the sale and delivery is to the government which 
imposes and collects the tax, the market value of the goods 
may be well enough determined by the price which the gov- 
ernment agrees to pay, and the contractor agrees to receive. 


MARITIME PRIZE. 


A capture made within the State of North Carolina on the 
Roanoke river, 130 miles from its mouth, by a naval force de- 
tached from two steamers that had proceeded up the river, 
one about 80 miles and the other about 100, where they 
stopped in consequence of the crookedness of the stream 
and. apprehensions of low water, held to be a capture upon 
“inland waters”’ of the United States, as that phrase is 
used in the act of congress of July 2, 1864 (13 Stat. at Large, 
377), and therefore not to be regarded as maritime prize. 


MORTGAGE. 

1. A mortgagor of land, as between himself and his mort- 
gagee, has only an equitable title. He cannot, therefore, 
recover in ejectment against the mortgagee in possession, 
after breach of the condition, or against persons holding 
possession under the mortgage. 

Quere, whether such asuit can be maintained until redemp- 
tion, even though the money secured by the mortgage has 
been paid or tendered. Brobst v. Brock. 

2. Twenty-five adjoining tracts of wild and uninhabited 
land, surveyed in a block, and separated by no marks on the 
ground, were purchased from the,commonwealth by one 
person at one time, and subsequently conveyed by him as 
an entirety by onedeed. His grantee also conveyed them 
as a whole by one deed, and the second grantee mortgaged 
them as a whole in the same way. After the debt secured 
by the mortgage fell due, the mortgagee placed a tenant 
upon the lands, whose actual occupancy, or pedis possessiv, 
did not extend beyond the limits of a single tract. Held, 
that the possession of the whole body of land, as described 
in the deed, must be presumed to have been taken by the 
mortgagee in right of the mortgage. Ib. 

3. An irregular judicial sale made at the suit of a mort- 
gagee, even though no bar to the equity of redemption, 
passes to the purchaser at such sale all the rights of the mort- 
gagee as such. Ib. 

4. No presumption of payment of a mortgage can arise 
from lapse of time against a mortgagee or his assigns in 
possession, when the mortgagor became insolvent and died 
before the debt fell due, and when his vendee of the equity 
of redemption also became insolvent before the maturity of 
the debt, removed from the state, and never afterward 
returned. Ib. 

PATENTS. 

A claim for arranging an elastic bed for printing designs 
is not a claim for a design under the eleventh section of the 
act of March 2, 1861, entitled “‘An act in addition to an act 
to promote the progress of the useful arts,” but is a claim 
for adevice. Clark v. Bouafield. 


PLEADINGS. 

In a suit against a corporation by one state, an averment 
that the defendant is a body politic by the law of another 
state, named, and “ doing business” in it, is not sufficient 
to show that the defendant is a citizen of another state, 
and so to give jurisdiction to this court. Pennsylvania v. 
Quicksilver Company. 





PRACTICE, 

1. A marshal of the United States sued in a state court 
after the 2d August, 1866, and convicted of a trespass in 
levying upon property not the defendant's in his writ, 
cannot remove the suit into the national courts, either 
under the act of April 9, 1866 (14 Stat. at Large, 27), or the 
act of March 3, 1863 (12 id. 27), as a suit brought against 
him in a state court for a trespass, made or committed 
during the rebellion by authority derived from an act of 
congress. McKee v. Rains. 

2. A writ of error which, if sued out after certain decisions 
announced, might be regarded as sued out merely for 
delay, and be followed by an affirmance of the judgment 
below, with damages at the rate of ten per cent per annum 
on the amount of the judgment, as provided for by the 234 
rule of court, will not be so regarded, nor the suing out of 
it so punished in a ase where the principle which it 
sought to establish had not been adjudged by this court 
and the judgment announced, but as yet was seriously 
controverted. Ib. 

8. Norris v. Jackson, 9 Wallace, 125, and Flanders v. Tweed, 
id. 425, affirmed ; and it is again decided that under the act 
of March 3, 1865, authorizing parties to submit the issues of 
fact in civil cases to be tried and determined by the court, 
this court will not review a general finding, upon a mass of 
evidence brought up; and that if a party desires to have the 
finding reviewed, he must have the court find the facts 
specially, so that the case may come here as on a special 
verdict or case stated. Coddington v. Richardson. 


TAX. See Contract. 
VALIDITY OF STATE STATUTES. 


1. No jurisdiction exists in this court under the twenty- 
fifth section of the judiciary act, to review a decision of the 
highest court of the state, maintaining the validity of a law 
which, it has been set up, “impairs the obligation of a con- 
tract,”’ when the law set up as having this effect was in 
existence when the alleged contract was made, and the 
highest state court has only decided that there was no con- 
tract in the case. Railroad Company v. McClure. 

2. A constitution of a state is in this case admitted to be 
a “law,” within the meaning of that clause of the constitu- 
tion of the United States which ordains that “no state 
shall pass any law impairing the obligation of contracts.” 

b. 
. WRIT OF ERROR. 

A writ of error dismissed as defective in respect to parties, 
where the suit was against four persons by name, and the 
writ recited that it was against two which it named, “ and 
others.” Miller v. McKenzie. 


—- me  — 


CROSS-EXAMINATION OF WITNESSES. 


Cross-examination is commonly esteemed the severest test 
of an advocate’s skill, and perhaps it demands, beyond any 
other of his duties, the exercise of his ingenuity. But the 
experienced will doubt whether, upon the whole, it is so 
difficult to do well as an examination in chief, and certainly 
it is more frequently well done, although this may not im- 
probably result from the prevalent notion that examina- 
tion in chief is an easy matter which any body can do, 
while cross-examination is extremely difficult. And there- 
fore the advocates, and especially young advocates, perform 
the one carelessly, while they put forth all their powers for 
the accomplishment of the other. 

Do not understand, however, that we are unconscious of 
the difficulty of conducting a cross-examination with cred- 
itable skill. It is undoubtedly a great intellectual effort; it 
is the direct conflict of mind with mind; it demands, not 
merely much knowledge of the human mind, its faculties, 
and their modus operandi, to be learned only by reading, 
reflection and observation, but much experience of man and 
his motives as derived from intercourse with various classes 
and many persons, and, above all, by that practical expe- 
rience in the art of dealing with witnesses which is worth 
more than all other knowledge ; which other knowledge will 
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materially assist, but without which no amount of study 
will suffice to accomplish an advocate. To the on-looker 
a cross-examination has much more of interest, for it 
js more in the nature of a combat, with the excitement that 
always attends a combat of any kind, physical or intel- 
lectual; itis man against man, mind wrestling with mind. 
Whereas, in examination-in-chief the advocate and his wit- 
ness have the appearance at least of being allies, and 
whatever skill the former is required to exercise for the 
attainment of his object needs to be concealed, and is sel- 
dom apparent toa mere spectator, however it may be recog- 
nized and appreciated by those who are engaged with him 
in the cause, and who know with what exquisite tact he has 
elicited just what he desired, and suppressed that which he 
wanted not to reveal. 

There are two styles of cross-examination, which we may 
term the savage style, and the smiling style. The aim of the 
savage style is to terrify the witness into telling the truth; 
the aim of the smiling style is to win him to a confession. 
The former is by far the most frequently in use, but its use 
isa great mistake. The passions rouse the passions. An- 
ger, real or assumed, kindles anger. An attack stimulates 
to defiance. By showing suspicion of a witness, you insult 
his self-love—you make him your enemy at once—you arm 
his resolution to resist —to defy you —to tell you no more 
than he is obliged to tell—to defeat you, if he can. Un- 


doubtedly there are cases where such a tone is called for; 


where it is politic as wellas just; but they are rare, so rare 
that they should be deemed entirely exceptional. In every 
part of an advovate’s career, good temper and self-command 
are essential qualifications; but in none more so than in 
the practice of cross-examination. It is marvelous how 
much may be accomplished with the most deficient witness 
simply by good humor and a smile; a tone of friendliness 
will often succeed in obtaining a reply which has been 
abstainedly denied to a surly aspect and a threatening 
or reproachful voice. As a general rule, subject to such 
very rare exceptions as scarcely to enter into your calcula- 
tions, you should begin your cross-examination with an 
encouraging look, manner and phrase. Remember that the 
witness knows you to be on the other side; he is prepared to 
deal with you as an enemy; he anticipates a badgering; he 
thinks you are going to trip him up if you can; he has, 
more or less, girded himself for the strife. It is amusing to 
remark the instant change in the demeanor of most wit- 
nesses, when their own counsel has resumed his seat and 
the advocate on the other side rises to cross-examine the 
position; the countenance plainly shows what is passing in 
the mind. Either there is fear, or, more often, defiance. 
If you look fierce and speak sternly, it is just what had been 
expected, and you are met by corresponding acts of self- 
defense. But if, instead of this, you wear a pleasant smile, 
speak in a kindly tone, use the language of a friendly ques- 
tioner, appear to give him credit for a desire to tell the 
whole truth, and nothing but the truth, you surprise, you 
disarm him; it is not what he had anticipated ; he answers 
frankly your questions. 

But where shall you begin? What order shall you follow? 
Shall you carry him again through the narrative given in his 
examination in chief, or begin at the end of it and go back- 
ward, or dodge him about, now here, now there, without 
method? Each of these plans has its advantages, and per- 
haps each should be adopted according to circumstances. 

But you cannot determine which course to adopt unless 
you have some definite design in the questions you are 
about to put. A mere aimless, hap-hazard cross-examina- 
tion is a fault every advocate should strenuously guard 
against. It is far better to say nothing than to risk the con- 
sequence of random shots, which may as often wound your 
friends as your opponents. Very little experience will 
assure you that there is no error so common as this. 

Some persons seem to suppose that their credit is con- 
cerned in getting up a cross-examination, and thus look 
upon the dismissal of a witness without it as if it were 
an opportunity lost, and they feared that clients would 
attribute it not so much to prudence as to conscious in- 
Capacity, so they rise and put a number of questions that 





do not concern the issue, and perhaps elicit something 
more damaging to their own cause than any thing the other 
side has brought out, and the result is, that they leave 
their client in a far worse condition than before. Let 
it be a rule with you never to cross-examine unless to gain 
some distinct object. Far better be mute through the whole 
trial, dismissing every witness without a word, than, for 
the mere sake of appearances, to ply them with questions 
not the result of a purpose. 

First, resolve whether you will cross-examine at all. It is 
impossible to prescribe any rules to guide you in this, 
so much must depend upon the particular circumstances of 
each case. You must rely upon your own sagacity, on a 
hasty review of what a witness has said, how his testimony 
has affected your case, and what probability there is of 
your weakening what he has said. If he said nothing 
material, usually the safest course is to let him go without 
a question, unless, indeed, you are instructed that he can give 
some testimony in your favor or damaging to the party who 
has called him, and then you should proceed to draw that 
out of him. But, unless so instructed, you should not, on 
some mere vague suspicions of your own, or in hope of 
hitting a blot somewhere by accident, incur the hazard of 
eliciting something damaging to you—a result to be seen 
every day in our courts. So, as a general rule, it is danger- 
ous to cross-examine witnesses called for mere formal 
proofs, as to prove signatures, attestations, copies and such 
like. Still, such witnesses are not to be immediately dis- 
missed, for you should first consider if there be any similar 
parts of your case which they may prove, so as to save a 
witness to you, and then you should carefully confine your- 
self to the purpose for which you have intended them. 
—Cox, in Ram on Facts. 
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CAN CORPORATE BODIES BE GUILTY OF 
MALICE? 


It bas long been a doubtful question whether corporate 
bodies can be guilty of malice. A case was heard recently 
in the exchequer, in which the point was directly raised, 
and in which the judges differed. The case was Henderson 
v. The Midland Railway Company, and the plaintiff was a 
boy in the service of a man named Clark, who had been 
employed by the company to remove some rails. In the 
course of the removal some of the rails disappeared. A 
detective in the employ of the company obtained a warrant 
for the apprehension of the plaintiff and Clark by swearing 
that they had both committed felony, and when they were 
first brought before the magistrates, the attorney for the 
company obtained a remand, by stating that he should 
be able to bring forward further evidence if time were 
allowed him. When the prisoners appeared before the 
magistrates the second time, the plaintiff was discharged, 
as the defendants’ attorney declared himself unable to pro- 
duce any evidence of his guilt. The other prisoner was 
committed for trial, but was subsequently acquitted. 

The plaintiff then brought an action against the company 
for malicious prosecution. Mr. Justice Brett, who tried the 
case, nonsuited the plaintiff, on the ground that he had not 
given any evidence of absence of reasonable and probable 
cause for proceeding against him on the charge of felony, 
relying upon the case of Purcell vy. McNamara, 1 Camp. 199. 
He also ruled that there was no evidence of malice to go to 
the jury. The plaintiff moved for a rule for a new trial, on 
the ground of misdirection, and the majority of the court 
made the rule absolute on the ground that the boy, under 
the circumstances, had done all he could to show absence 
of reasonable and probable cause, and to cast the onus of 
proof on the defendants. From this view, however, Baron 
Bramwell dissented, and in the course of his judgment 
adverted to the question whether an action for malicious 
prosecution would lie against a corporation, and he ex- 
pressed a strong opinion that there could be no such thing 
as corporate malice. 

The matter appears to us to rest rather upon evidence in a 
particular case, than upon any legal principle. In the case 
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of Whitfield v. South-Eastern Railway Company, Ell. Bl. & 
Ell. 115 and 121, which was an action for libel against a rail- 
way company, and in which the defendants demurred to 
the declaration, Lord Campbell, in delivering the judgment 
of the court, said: “If we yield to the authorities which 
say that, in an action for defamation, malice must be 
alleged (notwithstanding authorities to the contrary), this 
allegation may be proved by showing that the publication 
of a libel took place by order of the defendants, and was 
therefore wrongful.” And it is quite clear that if at a gen- 
eral meeting of shareholders a resolution was unanimously 
passed by all ordering a malicious act to be done, the 
company would be liable, and the court are bound 
to suppose, when a case is argued on demurrer, that the 
acts complained of were those of the corporation, and 
authorized by them in the fullest manner. The author- 
ity followed by Baron Bramwell was Stevens v. Midland 
Counties Railway Company, 10 Ex. 352, where the circum- 
stances were similar to those in the principal case. A ver- 
dict having been given forthe plaintiff, the court granted a 
rule to enter a verdict for the company, on the ground that 
there was no evidence of malice; but Baron Alderson de- 
cided the case on theground that an action for malicious 
prosecution will not lie against a corporation, as a corpOra- 
tion cannot be actuated by a motive and has no mind. There 
was no necessity to decide this point, and therefore the 
decision becomes a dictum of a single judge. The doctrine 
so laid down and accepted by Baron Bramwell has been 
recognized, however, in a case decided in America, in which 
it was held that an action for malicious prosecution would 
not lie against a corporation, asthey would have no mind, 
and therefore no motive. Childs vy. Bank of Missouri, 17 
Missouri State Reps. 213. Another case in point is 
the Western Bank of Scotland vy. Addie, L. Rep. 1 
Sc. App. H. of L. 145), in which it was held that 
fraudulent misrepresentations by the directors of a com- 
pany will not make the company responsible, although tLey 
will not be allowed to profit by any thing they may have 
acquired through the fraud. In the course of the lord 
chancellor’s judgment (p. 157), the case of New Brunswick 
and Canada Railway Company v. Conybeare, 9 H. of L. Cas. 
725, is cited, in which Lord Westbury held that if reports by 
directors were laid before the shareholders of a company, 
and adopted and circulated by them, misrepresentations 
therein must be taken to have been made by the company, 
and would therefore be binding upon them. Looking at 
these two cases together it seems clear that a corporation 
under certain circumstances must be taken to have a mo- 
tive, and even something in the nature of a mind, and that, 
therefore, it may be liable for malicious acts. But, although 
in law an action for malicious prosecution may lie against a 
company, no such action should be allowed to proceed un- 
less it can be clearly shown by the plaintiff that proceedings 
against him were authorized by the company itself, and 
were not instituted by their agents in pursuance of some 
supposed general authority. — Law Times. 


—_—_~+o—__—_ 
REMOTENESS OF DAMAGE. 


The meaning of the maxim In jure causa proxima non 
remota spectatur is, that unless the injury be the fair and 
natural result of the act complained of, damages will not 
be recoverable. The difficulty lies in the application of the 
general principle to the particular case. Take as an illus- 
tration the well known squib case (Scott v. Shepherd, 2 W. 
BI. 892). One Shepherd threw a lighted squib into a market- 
house. The squib fell on a gingerbread stall, which was 
kept by one Yates. A bystander snatched it up, and to pre- 
vent injury to himself and to Yates’ wares, flung it down 
the market-house. It fell upon another stall, the keeper of 
which, also to protect himself and his wares, flung it to 
another part of the market-house, and in its course it hit 
the plaintiff, and put out his eye. The question was, whether 
Shepherd, the original thrower, was responsible for the 
injury —in other words, was the act of Shepherd in throw- 
ing the squib the proximate or the remote cause of the 
injury? The judges differed in opinion. 





Grey, C. J., held that the injury was the direct and im. 
mediate consequence of the act of the original thrower, 
Blackstone, J., held that the injury was consequential, but 
not immediate ; and that trespass would not lie. Nares and 
Gould, JJ., held that trespass did lie, for that the natura] 
and probable consequence of the act of the original thrower 
was injury to somebody, so that the act was unlawful; and 
as the act was unlawful, the defendant must answer for the 
consequences of it, whether mediate or immediate. It is 
clear that Grey, C. J., grounded his opinion on the fact, as 
proved in evidence, that the intermediate throwers of the 
squib had no intent except to protect themselves and their 
property which was exposed to danger. Thus, they were 
simply links in the chain of cause and effect. If either of 
them had had any mischievous intent, he, and not the 
original thrower, would presumably have been regarded as 
the immediate author of the injury. Blackstone, J., dif- 
fered in opinion only as to the form of the action; while 
Nares and Gould, JJ., took the view that the unlawfulness 
of the original act made the doer of it liable for the con- 
sequences in any event. The principal question, of course, 
was as to the form of action, whether trespass or case 
ought to have been brought. We only refer to the case asa 
well-known illustration of the maxim. 

The view taken by the last-named judges comes to this: 
that the lawis not so strict in its definition of what are the 
fair and proximate consequences of an act, where the act is 
in itself unlawful; or, as it is put in a well-known American 
work (Sedgwick “On the measure of damages,’”’ p. 125) 
the law will go further in quest of consequences to punish 
a wrong-doer than to redress «n act of pardonable negli- 
gence. 

The attempt to lay down any general rule as to remote- 
ness and proximity is apt to land usin a maze of casuistry 
respecting cause and effect. The best rule is, that the dam- 
age must be the natural consequence of the act, or it will be 
too remote. Vicars vy. Wilcocks, 8 East, 1, will serve to 
explain what we mean. The defendant had uttered 
a slander respecting the plaintiff, who, in consequence: 
of the slander, as he alleged, was dismissed from hi:- 
situation. He accordingly brought his action, claim- 
ing special damages for his discharge, and Lord Ellen- 
borough held, that the discharge of the plaintiff was 
a mere wrongful act on the part of his master, and not 
the legal and natural consequence of the utterance of the 
slander; so that the plaintiff took nothing by his action 
against the original utterer of the slander. In another 
action for slander, Taunton, J., held, that in order to make 
words (of ambiguous import, however), actionable, they 
must be such that the special damage alleged would be the 
fair and natural result of their being uttered. Kelly v. Part- 
ington, 5 B. & Ad. 645. In yet another case, where B. had 
repeated a slander respecting the plaintiff which he heard 
from A., it was held, that no action would lie against A. for 
special damages occasioned by the slander by him com- 
municated to, and repeated by, B., for that the repetition 
of the slander by B. was not the necessary consequence of 
the communication to B. Ward v. Weeks, 7 Bing. 211. 

Our readers will remember the recent case Re-United Ser- 
vice Company, Johnston’s Claim, 19 W. R. 457, in which this 
subject was very fully considered by the Lord Justice James. 
We noticed some weeks ago (ante, 112) the principal ques- 
tion in the case, namely, whether the United Service Com- 
pany, as the bankers of the claimant, had been guilty of 
culpable negligence in keeping his securities. The lerd jus- 
tice affirmed the judgment of the master of the rolls in this 
respect, but he reversed his lordship’s order, on the ground 
that the loss in respect of which the claim was made was 
too remote a consequence of that negligence to entitle the 
claimant to the right to prove. 

It will be remembered that the manager of the bank 
fraudulently sold Major Johnston's railway shares, and 
forged the name of Major Johnston to the transfer. Ov 
bills filed against the railway companies and the trans- 
ferees, Major Johnston recovered his shares, but was re- 
fused his costs of suit, as he had contributed by his own 
negligence to the loss. The amount of these costs he now 
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sought to prove against the estate of the United Service 
Company, as damage sustained by reason of the company’s 
negligence. The lord justice, differing from the master of 
the rolls, held that the loss of these costs was too remote a 
consequence of the negligence of the company for them to 
be held liable for such costs or any part of them. 

The ground of this decision, which was virtually that of 
both lords justices, is easy to discover. The negligence of 
the company was, in point of fact, not the sole cause of 
what occurred. The negligence of the company only en- 
ablel the manager to get the certificates of the claimant’s 
shares in his own hands; but it was the wrongful act of the 
manager in forging the claimant’s name to the transfers 
which, coupled with a certain amount of negligence on the 
claimant’s own part, occasioned the loss, and rendered the 
suits necessary. If the costs in respect of which the claim 
was made had been the costs of an action of detinue for the 
restoration of the certificates against the manager, or against 
an innocent holder under him, the claim would no doubt 
have been admitted ; but the object of the suit was to re- 
place the claimant in the position from which he had been 
ousted, partly through the negligence of the company, but 
principally through the forgery which was effected by the 
manager, which, as was said in Vicars v. Wilcocks (sup.), was 
a mere wrongful act, and not the legal and natural conse- 
quence of the original negligence. 

We have now got a clue to what appears to be the real 
distinction between proximate and remote damage. Where 
the act complained of is the sole or the substantial cause 
of the injury, it may be any number of removes from the 
injury, as the squib case shows, and yet be the proximate 
cause of it, provided the effect be simply transmitted ; just 
as a ball set rolling may communicate the impulse through 
any number of other balls to the last in the series, when the 
original impulse will be the proximate cause of the last in 
the series being set rolling. It is where the ball receives a 
subsequent impulse from another source, where a variety 
of causes combine to produce the result, and the result 
cannot be said to have followed naturally and directly from 
the one of them to which it is attributed, that a case of 
remoteness arises. It will be found, as a general rule, that 
the damage has been regarded as remote or proximate, 
according as the result of the act of the person inculpated 
was, or was not, varied by the wrongful act of some other 
person. — Solicitor’s Journal. 


—~$o—_—__——_ 


IMPORTANCE OF KNOWLEDGE OF EVIDENCE. 


To the student aspiring to be an advocate, the mastery of 
the law of evidence is of vital importance, as the branch of 
law which is not only most frequently in requisition by him, 
but the only one which he is called upon to propound with- 
out previous research. Almost all other subjects are noti- 
fled to him before he goes into court, so that he may look 
into the law and prepare himself for the argument. For if, 
as rarely happens, he is suddenly called upon, the court will 
always give time for research, or, at the least, allowance is 
made for an insufficiency common to his audience, even to 
the judge upon the bench. But, in questions of evidence, 
no such delay is practicable, and no such excuse is accepted. 
They necessarily arise on a sudden, and must be suddenly 
argued and decided. An advocate is expected to be aware 
of this, and to come prepared with a knowledge of all the 
principles and rules of evidence. In order to do this, it is 
necessary to keep up his acquaintance with it, by continually 
refreshing his memory, not only by reading every day a por- 
tion of his favorite text book, but by carefully reading, and 
then rolling up in that text book—which should be inter- 
leaved for the purpose — every case decided upon the law of 
evidence, as the reports issue; and it is of the extremest 
importance that he should possess the very latest decisions, 
for they will not unfrequently give him a victory over an 
adversary not so well prepared as himself with the latest 
cases, 

While upon this subject, it may be convenient to add that 
there is another class of cases, of which an adyooate 





should be careful to procure the earliest intelligence, and 
should note with equal care in his book of practice, namely, 
such as may, perhaps, be best described under the collective 
title of ‘The practice of Nisi Prius.” We mean by this the 
cases equally in sudden requisition with those on evidence, 
as determining the conduct of atrial; as the right to begin, 
notices, juries and verdicts, the measure of damages, excep- 
tions, etc. Many a victory has been won solely by the supe- 
rior diligence of an advocate in thus possessing himself of 
the most recent decisions in cases of this class. — Coz, in 


Ram on Facta. 
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BOOK NOTICES. 


a 4 i be An faition with “Sidlucee™ Besta 
Little, "Brown & Company, 1871. 8vo.; pp. 657. 

The medical jurisprudence of insanity has been emphati- 
cally a progressive science during the last half century, and 
has received a remarkable degree of attention, especially at 
the hands of the medical profession. The physicians of less 
than a hundred years ago had but vague and indefinite 
notions of mental diseases, or of their influence on human 
action ; and as they were the sources from which, of neces- 
sity, the courts and the lawyers must derive their knowl- 
edge, it naturally followed that the jurisprudence of insan- 
ity was crude and imperfect. Medical opinions, however 
erroneous, were adopted by the courts and the legal writers, 
and thus gained the sanction and the name of law. But 
the errors of those opinions were in time discovered and 
abandoned; pathological psychology was made a study; 
facilities were multiplied for carefully observing the various 
phenomena of the disorder; resusts were compared and 
discussed, and a science elaborated more worthy of an 
enlightened age. The bench and bar, as is remarked by our 
author, “ have yielded more or less to the progress of ideas, 
and, in spite of some attempts to maintain old landmarks, 
they have, on the whole, liberally responded to the require- 
ments of science.” 

Among those who have been chiefly instrumental in re- 
ducing the speculations and fancies of the past to a science, 
Dr. Ray has occupied a prominent position for years. The 
first edition of his works, published a third of a century ago, 
at once became acknowledged as a standard authority, and 
through all its subsequent editions it has kept even pace 
with the new developments of the subject. It has exhibited 
a thorough acquaintance on the part of its author with the 
labors of others, and in it the difficult and delicate ques- 
tions connected with this branch of medical jurisprudence 
are discussed with a spirit of candor and fairness that has 
not always characterized scientific works. 

On one branch, however, of the subject of the juris- 
prudence of insanity, to wit: what degree or form of 
insanity should absolve its subject from responsibility for 
crime, the advanced opinions of Dr. Ray have never been 
adopted by the courts, nor assented to by the bar. Those 
opinions undoubtedly reflect the most liberal and enlight- 
ened views of his profession, but they have been formed 
from the medical stand-point, and purely in the interests 
of science. While the lawyers have not questioned their 
correctness, theoretically, they have insisted that the inter- 
ests of society demand their modification when practically 
applied. 

These opinions may be reduced to a syllogism something 
as follows: All mental perturbations by which the equilib- 
rium of the human forces are destroyed is insanity; 
insanity is an excuse for crime; therefore, etc. In the 
minor proposition lies the difference between the views of 
the two professions. That some forms of insanity furnish 
no excuse for crime was declared by Lord Hale over a cen- 
tury ago, and his rule has never been abandoned. Our 
increased knowledge on the subject of mental disorders 
has served to enlarge the exceptions by multiplying the 
forms of irresponsible insanity, but the rule remains. It 
undoubtedly often operated with great severity in those 
days when only the most marked and violent forms of men- 
tal disorder were included in the term insanity ; but in these 
latter days, when that term covers all sorts of manias, moral 
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and intellectual, delusions, erratic impulses, etc., etc., there 
is little danger to be apprehended in that direction. 

But the real difficulty lies in determining what forms of 
insanity furnish an adequate excuse for crime. One test 
of responsibility after another has been set up and aban- 
doned. Knowledge of right and wrong, absence of delusion, 
contrivance and forethought in regard to the criminal act, 
and a score of other tests have been followed for a time or 
in particular cases, only to give place to others more novel. 

At last we are told by Dr. Ray (§ 24) that the wish to 
obtain some definition of insanity, which shall furnish a 

‘rule for the determination of responsibility, is “‘ chimerical 

from the nature of things.” So far as relates to the legal 
profession solely, it matters but little, perhaps, whether or 
not a line of demarkation be drawn, as insanity is a ques- 
tion of fact for the jury; but for the cause of justice it is to 
be regretted that the medical fraternity, from whom the 
jury must of necessity get all their notions, has not been 
more successful in its endeavors. 

The chapters in the book before us most startling in their 
theories and most open to objection are those on “ Moral 
Mania,” “Partial Moral Mania,” and the “Legal Conse- 
quences of Moral Mania.” Dr. Ray may be considered the 
leading champion of the theory of moral insanity, and of 
the immunity of its subjects from criminal responsibility. 
Precisely what moral mania is, our author does not tell us ; 
but we infer from his remarks, that it is a disarrangement 
of the moral feelings and propensities, without any lesion 
or affection of the intellect. In reading over the examples 
given of cases of partial moral insanity—some of which, 
by the way, would seem to be more properly classed under 
intellectual mania— one cannot help observing how very 
close the resemblance between partial moral insanity and 
natural depravity, as popularly understood; and the ques- 
tion suggests itself, Is there any essential difference? Of 
the legal consequences of moral mania and partial moral 
mania Dr. Ray says (8 324): “‘Completely annulling, as we 
believe they dw, all moral responsibility for acts committed 
under their influence, the law can rightfully inflict no pun- 
ishment on their unfortunate subjects.” Again: “ All our 
knowledge of human nature, all our experience of the past, 
force us to the conclusion that ‘ the presence of mental alien- 
ation should be admitted in him who commits a homicide 
without positive interest, without criminal motives, and 
without a reasonable passion.’"’ § 323. Such theories might 
well answer for some blissful Utopia, but for the courts of 
this sublunary sphere to adopt them, would only defeat the 
very end for which punishment can be justified, viz.: the 
prevention of crime. It may very well be that the victim 
of moral mania may not be responsible for his acts accord- 
ing to the Divine law, but the disease, if disease it be, is 
altogether too shadowy and indefinite to be taken into 
account by human tribunals. 

There is another proposition advanced by Dr. Ray, which, 
we apprehend, he would find it difficult to sustain, and which 
is in direct hostility to the existing rules. He says: “There 
certainly is no reason why a person should be held responsi- 
ble for a criminal act that springs from a delusion which 
would be sufficient to invalidate any civil act to which it 
might give rise.” $304. The fatuity of this proposition is 
made evident by the following illustration, which we appro- 
priate from a contemporary: A man, laboring under the 
delusion that his wife had been unfaithful to him, and that 
his children were bastards, made a will bequeathing his 
entire property to strangers. This will was very properly 
set aside by the court; but, suppose that, instead of disin- 
heriting his offspring, he had proceeded to murder them, 
would any sane man claim that he was not responsible ? 

However much we may deprecate these ultra views of the 
author, we are not unmindful of the fact that they are the 
results of years of most assiduous and intelligent investiga- 
tion; that they are honestly entertained, and that they are 
fairly set forth and defended. Nor are we unmindful of the 
further fact that therein lies their danger. The high au- 
thority of Dr. Ray on questions of insanity will give to these 
views a weight that they never could have acquired from 
their own intrinsic merit. 





and Notices of the Chicago Bar ; including the more 
prominent Lawyers and Judges of the City and suburban 
wns. By F. B. Wilkie, (Poliuto). Third edition. (Chi. 


cago, - 

We know that Chicago has a very clever bar. We take it 
for granted that they are not worse in point of morality 
than the average of their fellows, however, and what they 
can have done to deserve such a dreadful mess of stuff as 
this book we cannot imagine. The publication goes far to 
prove the truth of Universalism — we get our punishment as 
we go along. Poliuto, if we remember right, was a martyr, 
but in this instance it is his readers who are the martyrs, 
That is to say, all but the subjects of the biographies, who, 
from the fact of its having reached a third edition, seem to 
enjoy what is said of them. We hope Providence will spare 
our lives until we can fall in with some of these Chicago 
gentlemen, for if the half that is here written is true, we 
ne’er shall look upon their like again. Here is McAllister, 
who “rarely, if ever, makes any blunders :’’ Hoyne, “ reclin- 
ing upon his honors,”— let us hope “ honors are easy”— and 
who “resembles more than any thing else an intellectual 
and aristocratic outgrowth of southern Europe’’— exotic 
Hoyne ; Goudy, the “ locomotive enigma ;”’ Mr. Hervey, who 
is “distingue,” and has a “tout ensembie;’ Walker, who 
“goes about in a species of semi-isolation ;” Peters, who, 
like a singed cat, “is very much better than his looks and 
demeanor would indicate ;” Stiles, “‘ post-prandial orator,” 
who “always seems sincere; Evans, who pays so much 
“attention to the prosecution of personal injury cases;” 
Ela, who has “been connected with some very heavy com- 
mercial failures ;” Jewett, who is “better in the office than 
before a jury,”’ because he is “ conscientious ;”” Van Arman, 
whose lower jaw is “heavily armored with a convolute 
skin,” who has a “glacial mechanism of soul,” and is a 
“Colossus of patience,’—a sort of Rhodian Job; Fuller, 
whose “use of the classics is at once extended and elegant,” 
and who is a “bull-dog in pertinacity’’—Cerberean Fuller; 
Asay, who became a Methodist clergyman because “ it fur- 
nishes an outlet for a mercurial disposition ;’’ Dexter, with 
his “ grand torso,” who “would have made a cavalry officer 
of most magnificent presence’”—no doubt he has not yet 
forgotten how to charge; the dangerous Smith, who, in the 
trial of his cases, “goes for scalps’’—let us hope his jurors 
are all bald;—oh! that we might meet these physical and 
intellectual wonders! Perhaps we are rash as Semele, and 
that our end would be similar, but we can’t help these aspi- 
rations. Now to be seriousforamoment. Instead of help- 
ing this trash on to a third edition, we wonder that our Chi- 
cago brethren did not tar and feather “ Poliuto,”’ ride him 
on a rail, and dump him into that stream which gives their 
city such an unsavory odor and reputation. It is such pub- 
lications that tend to render our profession ridiculous, and 
to justify the remark of the Nation in a recent review, to the 
effect that lawyers are content with very meager intellectual 
food. We wonderif our able contemporary, the Chicago 
Legal News, which has been puffing this book, knew that 
Mrs. Bradwell, the editor, was spoken of in it as havinga 
“womanly face,” and as “successful in the direction of 
being an excellent mother?’ If yea, we should think she 
would yearn to exercise a motherly privilege, and give 
“ Poliuto” a sound whaling. But such is the force of ego- 
vism, and particularly of the municipal vanity of Chicago, 
that we expect to see this book reach any number of edi- 
tions, although it is only fit to be sold by the pound. 


Reports of Cases argued and determined in the Supreme 
ourt of Judicature of the State of Indiana, with Tables 
of the Cases and Principal Matter. By James B. Black, 

Official Reporter, Vol. XX XII. Indianapolis, 1871. 

This volume contains the cases decided at the November 
term, 1869, not published in vol. 31, and some of the 
cases decided at the May term, 1870. Abstracts of the de- 
cisions of general interest have already been published by 
us in our Digest of Decisions. We are not disposed to think 
less favorably of Mr. Black’s qualifications for the office of 
reporter by reason of some animadversions recently made 
on his method of reporting by a contemporary. The bui- 
den of the complaint against him was, that in making the 








CQCo tras wos = «. A 


, ees 


onc 
vie 
the 





—— 


more 
irban 
Chi- 


ake it 
rality 
they 
uff as 
far to 
ent as 
artyr, 
rtyrs. 
who, 
em to 
spare 
jicago 
le, we 
lister, 
eclin- 
—and 
ectual 
»xotic 
yy who 
, who 
, who, 
‘S and 
ator,” 
much 


zant,” 
‘uller; 
it fur- 
+ with 
officer 
ot yet 
in the 
jurors 
al and 
e, and 
e aspi- 
f help- 
ir Chi- 
le him 
s their 
h pub- 
is, and 
to the 
ectual 
hicago 
w that 
ving a 
ion of 
nk she 
d give 
of ego- 
1icago, 
of edi- 


Rabies 


rember 
of the 
he de- 
hed by 
» think 
ffice of 
made 
.e but- 
ng the 





THE ALBANY LAW JOURNAL. 


461 








oa 





head-notes he did not follow the plan prescribed by 
said contemporary, which was to give a concise statement 
of the facts with the “holding” of the court. There are 
two methods of making a head-note— one is to state dis- 
tinctly and concisely the legal principle involved in the 
decision; the other is to give a brief digest of the facts 
with the decision of the court thereon. In our opinion the 
former method is the more satisfactory, and the one which 
has been followed by the very best reporters, ancient or 
modern. It requires, however, a thorough knowledge of 
the law on the part of the reporter, together with a capacity 
for analysis and deduction, and for concise and perspicuous 
expression. Mr. Black has followed mainly the first of these 
methods, and has done his work in a creditable manner. 


A Treatise on the Law of Sales of Personal Prepety, with 
Illustrations from the Foreign Law. » 9 illiam_ W. 
Story. Fourth Edition. By Edmund H. Bennett. Bos- 
ton: Little, Brown & Company, 1871. 

We need say nothing to commend Mr. Story’s treatise on 
sales. It has been before the profession for nearly a quarter 
ofa century, and whatever merits it possesses are well un- 
derstood. The task of the editor of the present edition has 
been performed in a very satisfactory manner. The new 
sections and additions to the text have obviated the 
necessity for—-what would otherwise have been desira- 
ble—a rewriting of the body of the work. “Over three 
hundred volumes of reports have been personally examined 
by the editor,” we are told, “and the recent law on this 
subject gleaned therefrom, and some earlier cases added, 
not before cited.” A new table of contents has been in- 
serted, and some typographical errors in the last edition 
have been corrected. 


A History and Anal of the Constitution of the United 
States: with a full account of the Confederations which 
preceded it ; of the Debates and Acts of the Convention 
which formed it; of the Judicial Decisions which have 
construed it; with Papers and ‘Tables illustrative of 
the action of theGovernment and the People under it. By 
Nathaniel C. Towle, Counselor at Law, Washington, D. 
C. Third edition, revised and enlarged. Little, Brown 
& Co., Boston, 1871. 

There is in this little book a wonderful amount of inform- 
ation which almost every body —certainly every lawyer — 
will find convenient to have at hand one time or another. 
Besides the analytical index to the constitution and the 
constitution itself, there is an “analysis of the constitu- 
tion, showing the origin and development of each section,” 
the various plans of the several members of the conven- 
tion, and to the most important sections are added the 
judicial constructions put upon them. It would have 
greatly increased the value of the work if this portion of 
the field had been more thoroughly worked up. The other 
contents are the “Closing Proceedings of the Convention 
and Consequent Action of Congress;” * Documents connect- 
ed with the Proceedings of the Federal Convention ;”’ “‘His- 
tory of the Colonial Confederations;” “Origin of the Federal 
Convention;” “Cession of theWestern Territory,” etc.; “New 
States, Organization and Admission into the Union;” 
“Organization of the Executive Departments ;" “Table of 
Electoral Votes for President and Vice-President from 1789 
to 1856;" “Tables of the Executive Administrations” from 
1789 to the present, with the average annual expenditure; 
“List of Officers of the Government” during the same 
period. 

—— pe ———_ 

An odd question of criminal law practice recently came 
before an Illinois judge. A statute of that state provides 
that convicts in the state prisons may, by good conduct, 
entitle themselves as of absolute right to “ credits” of time, 
to be deducted from their respective terms of imprison- 
ment. On May 6, 1869,a prisoner was convicted on three 
separate indictments, and sentenced to one year’s impris- 
onment upon each, the sentence prescribing that the first 
year’s imprisonment should begin on May 6, 1869, the sec- 
ond on May 6, 1870, and the third on May 6, 1871. The con- 
vict during his second year of imprisonment earned, under 
the statute above mentioned, a “credit” of twenty-six 





days, and accordingly claimed to be let out of prison on the 
10th of April, 1871— twenty-six days before the expiration of 
his second year of incarceration. The governor of the jail, 
on the contrary, inclined to keep him in the prison, to be 
in readiness to commence his third year of punishment on 
May 6, 1871. The prisoner then sued out his habeas corpus, 
and a judge in chambers decided that the terms of the 
statute being imperative as to the convict’s right to the 
“credit” of time, he was entitled to his discharge; thus he 
would obtain a little vacation in the midst of his peniten- 
tiary sojourn. The Chicago Legal News, in giving an ac- 
count of the judge’s decision, does not mention whether or 
not the prisoner subsequently tendered himself in due time 
to undergo his third year. The judge recommended that, in 
future, successive terms of imprisonment should be limited 
to commence each upon the expiration of the preceding 
one. — Solicitor’s Journal. 


a 
LEGAL NEWS. 


The Washington Capital says that Hon. William M. Evarts, 
practice nets him $50,000 annually. 

The Marquis of Hertford, who died recently in England, 
made twenty-five codicils to his will. 

A Virginia justice of the peace has been committed to 
prison for participating in a prize fight. 

The law department of the New York State Library in 
this city contains about 22,000 volumes, of which some 
11,000 are text books and reports. 


Attorney-General Akerman has returned to Washington, 
where he will remain until about the first of August, when 
he will again make a visit to his home in Georgia. 


Senator Stewart, of Nevada, recommends the appoint- 
ment of new judges for Utah, but the Gentile lawyers and 
the federal officials are opposed to any change in the ju- 
diciary. 

The degree of Doctor of Laws has been conferred by 
Union college, on Hon. Sidney Breese, of the supreme court 
of Illinois, and by Columbian College of Washington, D. C., 
on ex-Judge Pierrepont, of New York. 

Judge Dwinelle, of San Francisco, has again refused to 
grant a new trial in the case of Mrs. Fair, the condemned 
murderess, and has also declined to sign arecommendation 
to the supreme court of California to grant one, saying that 
it is inconsistent for him to ask the high court to do what 
he will not do himself. 


The cases that have been pending before the internal 
revenue bureau for many years past, awaiting the decision 
of the law branch of that bureau, have all been settled. 
About four hundred and fifty cases, many of which were 
received two or three years ago, have been: disposed of 
within the past three months. Hereafter cases will be dis- 
posed of in the order in which they are received. 


The first case under the enforcement of the Ku-Klux bill 
is now on trial at Memphis, Tenn., in the United States 
court, Judge R. A. Hill presiding. The names of twenty- 
eight persons figure in the indictment, who are charged 
with having forcibly taken a negro from his house in 
Aberdeen and hanging him. The defendants are guarded 
to and from the court room by a detachment of United 
States infantry, sent from Nashville, and who mount guard 
in the court room all day. 


In Sir Walter Scott’s life there is an amusing account 
of his professional emoluments at Jedburgh. In one case 
Scott’s client was convicted of housebreaking. After the 
trial the prisoner sent for him, thanked him for his ex- 
ertions, and said he was sorry he could not give him a fee, 
but he would give him two bits of advice: First, that a 
yelping terrier, inside of a house, was a better protection 
than a big dog outside; and, secondly, that no lock so 
bothered a housebreaker as an old, rusty one —a communi- 
cation which Scott thus versified : 


“ Yelping terrier, rust key, 
Was Walter Scott’s first Jeddart fee.” 
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NEW YORK STATUTES AT LARGE. 
CHAP. 688. 


AN oa to amend an act entitled * An act for the in- 
pm mg of villages,’ April twenty, 
teen hundred and seventy. 
PAssep April 25, 1871; three-fifths being present. 


7) r v 
ae of ie ee: f 4 York, represented in Senate and 

Secrion 1. Section one of title one of the act entitled “ An 
act for the incorporation of villages,’’ passed April twenty, 
eighteen hundred and seventy, is hereby amended so as to 
read as follows: 

Population and territory required.—§1. Any town or part 
of atown or towns not in any incorporated village, con- 
taining a resident population of not less than four hundred 
persons, and if it shall include in its boundaries a territory 
of more than one square mile in extent, containing a resi- 
dent population of at the rate of not less than three hun- 
dred persons to every square mile of territory included 
within such boundaries, may be incorporated as a village 
under the provisions of this act, by complying therewith. 

§2. The provisions of sections two, three, four, five and 
six of title one of said act shall not be deemed to apply in 
any case where the whole of any town is proposed to be in- 
corporated. 

§ 3. Section seven of title one of said act is hereby amended 
so as to read as follows: 

Notice of election to vote on incorporation.—§& 7. After the 
compliance with the preceding provisions, in case of the 
proposed incorporation of any part of a town or towns, or 
after a vote in favor of such incorporation of the whole 
town, at a regular or special town meeting of the voters 
thereof, in case of the proposed incorporation of the whole 
of such town as a village, a notice shall be prepared, stating 
that between the hours of ten A. M. and three P. M.,on a 
day specified in said notice, at some public place within the 
bounds of the proposed village, designating such place, 
such day to be at least five weeks from the time of leaving 
the survey, map, description of boundaries and census for 
examination as hereinbefore provided, or in cases of the 
proposed incorporation of a whole town, not less than six 
weeks from the time of posting the notice hereinafter pro- 
vided, an election will be held to determine whether the 
proposed territory shall be incorporated as a village. Such 
notice shall also state the proposed name of such village, 
set out the verbal description of its bounds, and give the 
amount proposed to be expended the first year of the incor- 
poration for ordinary expenditures, as defined in this act, 
and shall be signed by at least twenty of the electors, resi- 
dent within the bounds of said proposed village, who shall 
be liable to be assessed for the ordinary and extraordinary 
expenditures of said village. If the territorial limits of such 
village shall comprise parts of two or more towns, then of 
such twenty electors there shall be at least five from each of 
said towns who shall reside in the part of the town to be 
taken for such village. Such notice, so signed, shall be 
published in a newspaper, if there shall be one within the 
proposed bounds of said village. and copies of the same 
shall be posted in ten public places within said bounds at 
least thirty days before the day of election specified in said 
notice. 

$4. Title three of chapter two hundred and ninety-one, 
Jaws of eighteen hundred and seventy, is hereby amended 
by the addition of the following sections: 

Police Justice: division into districts. —§ 17. The trustees of 
any village incorporated under this act, containing a popu- 
lation of three thousand and upward, may, whenever in 
their opinion the public interest demands it, at any time 
not less than thirty days preceding the next annual election 
for village officers, direct that at such election, and at 
every fourth annual election thereafter, there shall be 
elected a police justice, who shall be a resident of the 
village in which he shall be elected, and who shall hold 
office for four years, and shall have the same power and 


jurisdiction in criminal cases which justices of the peace | 





now by law have, or which may hereafter be conferred on 
justices of the peace by law, and shall be subject to the 
same duties and liabilities as the justices of the peace of 
the several towns of this state, and shall have jurisdiction 
in all cases of violation of village ordinances. When the 
whole of any town shall have been duly organized as q 
village, the electors of such village may, if they so elect, at 
a meeting duly called for that purpose, provide for the 
division of such village into districts and for the election of 
the trustees of such village within the several districts 
which shall be established therein. 

Vacancy in office of police justice, how filled.—§ 18. When- 
ever any vacancy, by death, resignation, removal from the 
village or inability to discharge the duties of the office, shall 
occur in the said office, the trustees shall order an election 
to fill such vacancy at the next annual election for village 
officers, and in the mean time may fill the vacancy by ap- 
pointment, or may designate any one of the justices of the 
peace of the town in which said village is situated to per- 
form the duties of police justice until such election shall 
have been held. 

Fees of police justice.—§ 19. The fees of the police justices 
elected or appointed as hereinbefore provided, and also of 
any justice of the peace while acting as police justice, 
under designation of the trustees as provided in the last 
section, shall be a charge upon the village, and shall be 
audited and allowed in the same manner as other village 
charges. 

Police justice to take and file oath.— § 20. Every police jus- 
tice elected or appointed under this act shall, within ten 
days after his election, and before entering upon the duties 
of his office, take and subscribe the constitutional oath of 
office, and file the same in the office of the town clerk 
of the town in which he resides. 

Provisions not to apply.—§ 21. Any provisions of title two 
of this act, inconsistent with the provisions hereinbefore 
contained relating to police justices, shall not be held to 
apply to said office of police justice. 


CHAP. 378. 

Aw Act to amend an act entitled “‘ An act authorizin 
the incorporation of rural cemetery associations,’ 
passed April twenty-seventh, eighteen hundred and 
forty-seven, and all supplementary acts appertaining 
thereto. 

PASSED April 8, 1871. 

The People of the State of New York, represented in Senate 
and Assembly, do enact as follows : 

SEcTION 1. Whenever any person or persons owning or 
having in possession a burial lot in any incorporated ceme- 
tery shall have vacated the same by a removal of all the 
dead buried on said lot, and shall have left said lot ina 
broken and uncultivated condition for the period of one 
month or more from the date of such removal, it shall then 
be lawful for the trustees of such incorporated cemetery to 
enter on said vacated lot for the purpose of improving and 
beautifying the same, and grade, cut, fill, or otherwise change 
the surface of the same, as shall, in their judgment, be for 
the improvement of said lot and the general improvement 
of such cemetery grounds, not reducing, however, the area 
of said lot. The cost and expense thereof shall be chargea- 
ble to said lot, inasum not exceeding ten dollars, and not 
against the late owners or persons having had in possession 
said lot. 

§ 2. If the person or persons owning said vacant lot shall 
not, within six months after such expense shall have been 
incurred, as provided by the first section of this act, repay 
to said trustees the sum so expended and authorized, it shall 
then be lawful for such trustees to sell said lot to pay the 
cost of such improvement, at public vendue on said ceme- 
tery grounds, previous notice of such sale having been posted 
at the main entrance of said cemetery at least ten days 
prior to the day of such sale, and shall pay any surplus 
arising from such sale, on demand, to the person or persons, 
or either of them, last in occupation of said lot. 

83. This act shall take effect immediately. 
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CuHap. 603. 
An Act in relation to appeals from surrogates’ courts. 
PassEpD April 19, 1871; three-fifths being present. 
People aA the State of To Ra represented in Senate 

a} Assembly, do enact as folle 

SecTION 1. Appeals when caken from the decree or decis- 
jon of a surrogate’s court declaring the validity of a will, 
and admitting the same to probate, shall not stay the issuing 
of letters testamentary to the executors, if in the opinion of 
the surrogate the protection and preservation of the estate 
of the deceased require the issuing of such letters, but such 
letters shall not confer power upon the executor or executors 
named in the will to sell real estate, pay legacies, or distrib- 
ute the effects of the testator, until the final determination 
of such appeal. 

§2. Such appeals shall have preference for hearing in the 
supreme court and in the court of appeals in the same order 
as is now prescribed by law in cases where the issuing of 
letters testamentary is stayed. 

§3. All acts or parts of acts inconsistent with this act are 
hereby repealed. 

§4. This act shall take effect immediately. 





CHAP. 693. 


Ay Acttoamend ‘An act in relation to savings banks,” 
passed March twentieth, eighteen hundred and fifty- 
seven, and to confer additional powers upon the 
superintendent of the banking department in rela- 
tion to savings banks in this state. 

PASSED April 25, 1871; three-fifths being present. 


The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

SECTION 1. Section three of chapter one hundred and 
thirty-six of the laws of eighteen hundred and fifty-seven 
is hereby amended so as to read as follows: 

§3. It shall be the duty of the superintendent of the bank- 
ing department, as often as once in two years, either in per- 
son or by one or more competent persons by him appointed 
for that purpose, to visit and thoroughly examine every 
savings bank or institution for savings that shall be organ- 
ized and doing business in this state, and the results of such 
examination shall be embodied in his annual report con- 
cerning savings banks required by this act to be submitted 
to the legislature. And whenever any savings bank or insti- 
tution for savings shall fail to make a report in compliance 
with this act, or whenever the superintendent shall have 
reason to believe that any savings bank or institution for 
savings is loaning or investing money in violation of its 
charter or of law, or is conducting business in an unsafe 
manner, it shall likewise be his duty, either in person or by 
one or more competent persons by him appointed, to visit 
and thoroughly examine the affairs and transactions of 
such institution; and whenever it shall appear to the 
superintendent, from any examination made pursuant to 
the provisions of this section, that any savings bank 
or institution for savings has been guilty of a viola- 
tion of its charter or of law, or is conducting business 
in an unsafe manner, he shall, by an order under his 
hand and seal of office, addressed to the institution so 
offending, direct discontinuance of such illegal or un- 
safe practices, and a conformity with the requirements 
of its charter, and of law, and with safety and security in 
its transactions; and whenever any savings bank, or insti- 
tution for savings, shall refuse or neglect to comply with 
such order, or whenever it shall appear to the superin- 
tendent that it is unsafe or inexpedient for any savings 
bank, or institution for savings, to continue to transact 
business, he shall communicate that fact to the attorney- 
general, whose duty it shall then be to institute such pro- 
ceedings against such savings banks, or institution for 
savings, as are now, or may be hereafter, authorized by law, 
in case of insolvent corporations. The superintendent of 
the banking department, and the person or persons who 
may be appointed by him to examine the affairs of any sav- 
ings bank, shall have power to administer oaths to any 
person whose testimony may be required on any such ex- 





amination, and to compel the appearance and attendance 
of any such person for the purpose of such examination, by 
summons, subpeena or attachment, in the manner now 
authorized in respect to the attendance of persons as wit- 
nesses in the courts of this state ; and all books and papers, 
which it may be deemed necessary to examine by the 
superintendent, or the examiners so appointed, shall be 
produced, and their production may be compelled in like 
manner. The expense of any examination, made in pur- 
suance of the provisions of this act, shall be paid by the 
savings bank, or institution for savings, so examined, in 
such amount as the superintendent shall certify to be just 
and reasonable; but not oftener than once in two years 
shall any savings bank be liable to be so examined, except 
at the expense of the state. 
§ 2. This act shall take effect immediately. 





CuHap. 709. 


Aw Act to amend an act entitled ** An act to establish 
an insurance department,” passed April fifteenth, 
eighteen hundred and fifty-nine. 

PassED April 25, 1871. 
eS SG lef Jae eee 

SECTION 1. The seventh section of an act entitled “ An 
act to establish an insurance department,” passed April 
fifteenth, eighteen hundred and fifty-nine, is hereby 
amended to read as follows: 

§7. There shall be paid by every company, association, 
person or persons, or agent, to whom this act shall apply, 
the following fees toward paying the expenses of executing 
this act: For filing the declaration now required by law, or 
the certified copy of a charter also now required, the sum 
of thirty dollars; for filing the annual statement now re- 
quired, twenty dollars; for each certificate of authority and 
certified copy thereof such sum, not exceeding five dollars, as 
shall be fixed from time to time by the said superintendent ; 
for every copy of paper filed in his office, the sum of ten cents 
per folio, and for affixing the seal of said office to such copy 
and certifying the same, one dollar. In case the expenses 
of said department shall exceed the amount of fees col- 
lected under this act, and paid into the state treasury (ex- 
clusive of the tax upon marine premiums), the excess of 
such expenses shall be annually assessed by the superin- 
tendent, pro rata, upon all the insurance companies of this 
state; and the said superintendent is hereby empowered to 
collect such assessments and pay the same into the state 
treasury. 

§2. This act shall take effect immediately. 





CHAP.888. 


AN Act in relation to insurance companies, corpora- 
tions, associations, partnerships and individuals of 
foreign governments, doing fire insurance business in 
this-state. 

PASSED May 3, 1871; three-fifths being present. 


The People of the State of New Fate represented in Senate 
and Assembly, do enact as follow 

SecTION 1. No foreign insurance company shall make any 
co .tract of insurance of any kind or description against 
loss or damage by fire or inland navigation risks, nor ex- 
pose themselves to any such loss by any one risk or hazard 
for any greater amount in proportion to its capital, as deter- 
mined by the provisions of this act, than companies organ- 
ized under the laws of this state may do. 

§ 2. The capital of such foreign insurance company doing 
fire insurance business in this state, or any such company 
hereafter admitted to such business in this state, shall, for 
all the purposes of this act and of the general insurance 
laws of this state, be the aggregate value of such sums or 
securities as such company shall have on deposit in the 
insurance and other departments of this state and of the 
other states of the United States for the benefit of policy- 
holders in any of such states orin the United States, and 
all bonds and mortgages for money loaned on real estate 
in this state or any state of the United States, provided 
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such loans have been made in conformity with the laws 
of such state providing for the incorporation of insur- 
ance companies therein, and the investment of their capi- 
tal, and all other assets and property in the United States 
in which fire insurance companies, organized under the 
laws of this state, may by the laws thereof invest, provided, 
such bonds and mortgages, assets and property shall be, 
vested in and held in the United States by trustees approved 
by the superintendent of the insurance department of this 
state, and citizens of the United States, for the general 
benefit and security of all its policyholders and creditors in 
the United States, after taking from such aggregate value 
the same deductions for losses, debts and liabilities in this 
and the other states of the United States, and for premi- 
ums upon risks therein not yet expired, as is authorized or 
required by the laws of this state or the regulations of its 
insurance department, with respect to fire insurance com- 
panies organized under the laws of this state. The said 
trustees are hereby authorized to invest in and hold and 
convey real estate to the same extent, and subject to the 
same restrictions, rules and regulations, to which com- 
panies incorporated in this state are subject. 

§3. To determine the amount of such capital the agent or 
attorney of such foreign insurance company doing fire insur- 
ance business in this state shall, within four months after 
the passage of this act, and in the month of January of 
every year thereafter, render to him a detailed statement of 
the items making up the said capital, and of the deductions 
to be made therefrom, subscribed and verified by the oath 
of such agent or attorney, and said superintendent shall 
have authority to make such examinations in respect to 
such assets and liabilities as he shall deem proper, and upon 
compliance with the requirements of this act it shall be his 
duty thereupon, and from year to year thereafter, to issue 
to such foreign insurance company a certificate of the 
amount of its so determined capital, and that the require- 
ments of this act have been complied with, upon which 
capital it may transact business in this state, but subject to 
all the restrictions and limitations of the laws regulating 
fire insurance companies incorporated under the laws of this 
state. 

§4. The trustees referred to in the second section of this 
act shall be appointed directly by the board of managers or 
directors of such foreign insurance company, and a duly 
certified copy of the vote or resolution by which they were 
appointed shall, together with the certified copy of the trust 
deed or instrument under which they are to act, be filed in 
the office of the superintendent of the insurance depart- 
ment; and the said superintendent shall have the same 
power to examine such trustees, or the agent or attorney of 
such company, under oath, and their assets, books and 
accounts, either in person or by one or more persons to be 
appointed by him, as by law he has, as to the officers, agents, 
assets, books and accounts of any company authorized to 
do the fire insurance business in this state. And if by such 
examination it shall appear that the net capital for which 
the last certificate shall be outstanding has been materially 
reduced, the superintendent may call in such certificate and 
issue another, correspondent with such reduced capital. 

§5. No foreign insurance company, or any agent or attor- 
ney thereof, shall be admitted to transact the business of 
fire insurance in this state, or take risks, until, in addition 
to all other requirements of the laws now in force in this 
state, such company shall comply with the provisions of 
this act, and receive the certificate of the superintendent of 
the insurance department mentioned in the third section 
of this act. 

§ 6. It shall not be lawful for any such foreign insurance 
company, their agent or attorney, directly or indirectly, to 
contract for or effect any re-insurance of any risk on prop- 
erty in this state, with any insurance company, corporation, 
association, partnership or individual, other than such as 
companies, chartered by the state of New York, may law- 
fully make re-insurance on. 

$7. The capital of any foreign insurance company, so 
determined and certified, shall be subject to taxation the 
same as the capital of fire insurance companies organized 





under the laws of this state, to be levied, assessed and col- 
lected as prescribed by the laws of this state, at such place 
in this state as such foreign insurance company shall have 
its principal office. 

§ 8. The affairs of every foreign insurance company doing 
fire insurance business in this state shall be subject to the 
same supervision and examination by the superintendent of 
the insurance department as those of fire insurance compa- 
nies organized under the laws of this state, as to the exam- 
ination of its books, assets, accounts, and general condition; 
and every foreign insurance company doing fire insur- 
ance business in this state, and its agents and trustees, shall 
at all times be subject to and be required to make the same 
statements, and to answer the same inquiries, and be subject 
to the same examinations, and in case of default therein, to 
the same penalties and liabilities, as fire insurance compa- 
nies organized under the laws of this state, or any of the 
officers thereof, are or may be liable to by the laws of this 
state or the regulations of its insurance department; and 
the said superintendent is hereby authorized, whenever he 
shall deem it necessary, either in person or by a proper per- 
son or persons by him appointed, to repair to the general 
office of any such foreign insurance company, wherever the 
same may be, and make an investigation and examination 
of the affairs and condition of such company. The said 
superintendent is hereby authorized to cancel and revoke 
the certificate of any foreign insurance company refusing or 
unreasonably neglecting to comply with any of the provis- 
ions of this act, or to allow the examination herein provided 
for to be made, and to prevent such company from doing 
business in this state. . 

§ 9. Any violation of any of the provisions of this act shall 
subject the party so violating to a penalty of five hundred 
dollars for each violation, which shall be sued for and re- 
covered in the manner provided for in section twenty-five 
of “‘ An act to provide for the incorporation of fire insurance 
companies,” passed June twenty-five, eighteen hundred and 
fifty-three, and the amendments thereto, with the same lia- 
Sility to imprisonment in case of non-payment as therein 
provided. 

§ 10. The term “foreign insurance company,” as used in 
this act, includes ed company, corporation, association, 
a or individual of any foreign government doing 

re insurance business in this state, whether incorporated 


or not. 
§ 11. This act shall take effect immediately. 


CHAP. 883. 


Aw Act to amend title four of chapter eighteen of part 
first of the revised statutes, entitled, Special pro- 
visions relating to certain corporations. 

Passep May 2, 1871. 

The People of the State of New York, represented in Senate 
and Assembly, do enact as follows : 

SEcTION 1. The eleventh section of the fourth title of 
chapter eighteen of the first part of the revised statutes is 
hereby amended so as to read as follows: 

“The provisions of this title shall not apply to any re- 
ligious society, nor to any moneyed corporation, which 
shall have been or shall be created, or whose charter shall 
be renewed or extended after the first day of January, one 
thousand eight hundred and twenty-eight, and which shall 
~ subject to the provisions of the second title of this chap- 


P. 
§ 2. This act shall take effect immediately. 


CuHap. 903. 


Aw Act to amend section four of chapter six hundred 
and fifty-five of the laws of eighteen hundred and 
seventy, entitled ‘‘ An act to provide for the intro- 
duction of an improved system of steam towage 
upon the canals of this state.” 

PASSED May 10, 1871; three-fifths being present. 

The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

SEcTION 1. Section four of chapter six hundred and fifty- 
five of the laws of eighteen hundred and seventy, is hereby 
amended so as to read as follows: 

§4. In case the said Norman W. Kingsley, Charles M. 
Gardner, their associates and successors, or corporation 
aforesaid, shall neglect or fail to introduce said system of 
— on the Erie canal within three years after the pas- 
sage of this act, all rights and privileges herein granted 
shall cease. 

§ 2. This act shall take effect immediately. 
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MANNER OF MAKING AN ARREST. 


BREAKING DOORS. 


In criminal cases by officers and private citizens without 
warrant.* 

In some cases of actual breach of the peace, com- 
mitted in his presence, the officer is justified in pro- 
ceeding to this extremity, even where he acts without 
warrant; as on his immediate pursuit of affrayers, 
where the affray has been made within his view, espe- 
cially if there have been any extraordinary circum- 
stances of violence attending it; and a fortiori in 
such breaches of the peace as amount to riot. 1 
Nim. & Walsh, 206; 1 Hawk. ch. 63, § 16. So where 
an affray takes place in a house, the doors of which 
are shut, whereby there is likely to be manslaughter, 
or bloodshed, and the officer demands entrance, and 
is refused by those within who continue the affray, 
he is authorized to break open the doors to keep the 
peace and prevent the danger. 2 Hale, 95. And where 
an affray is made in a house in the view or hearing of 
an officer, or where those who have made an affray in 
his presence, fly to a house and are immediately pur- 
sued by him, and he is not suffered to enter in order 
to suppress the affray, or to apprehend the affrayers, 
in either case he may justify breaking opendoors. 2 
Hawk. ch. 14, § 8. 

lt is said, also, that if there be disorderly drinking 
or unwarrantable disturbance in a house at an unsea- 
sonable time of night, especially in ale-houses, or the 
like places of public resort, the officer has the like 
power. 2 Hale, 95; 1 East, 322. 

But this power the officer should exercise with cau- 
tion; and it has been observed that even in the 
pursuit of affrayers, where the affray is not actually 
going on in the house, but where the parties have 
taken refuge in a house after the affray is ended, the 
officer will act prudently in not proceeding to this 
extremity without warrant, unless there have been 
some extraordinary circumstances of violence in the 
affray. 1 Nim. & Walsh, 207; 1 Russ. on Cr. 273, n. It 
is a principle of law so clearly settled as that no doubt 
or fear need be apprehended concerning it, that, when 
it is certain a felony has been committed or a danger- 
ous wound given, and the offender, upon pursuit, takes 
refuge in his own house, either a constable or private 
person may, without warrant, break open his doors if 
refused admittance after proper demand. 1 Deacon Cr. 
Law, 50; 1 Chitty Cr. Law, 52; Semayne’s Case, 1 Smith’s 
Leading Cases (Am. ed.), 140. ‘* In these cases (says Sir 
Michael Foster, in his discourse on Homicide, 320) the 
jealousy with which the law watches over the public 
tranquillity (a laudable jealousy it is), the principles of 
political justice, I mean the justice which is due to the 
community, all conspire to supersede every pretense 
of private inconvenience, and oblige us to regard the 
dwellings of malefactors, when shut against the de- 
mands of public justice, as no better than the dens of 
thieves and murderers, and to treat them accordingly.” 
Any person may break and enter the house of another 





*In vol. 2, page 303, will be found an article on the author- 
ity of > orc to break open doors in criminal cases with 
warrant. 





to prevent the commission of a felony therein. In the 
case of Handcock v. Baker and others, 2 Bos. & Pul. 
260, which was an action of trespass, it was held that 
the defendants were justified in breaking and entering 
the plaintiff ’s house, and imprisoning his person, to pre- 
vent him from committing murder on his wife; it ap- 
pearing that she had cried murder, and called for 
assistance previous to such breaking and entry, and 
that the defendants had demanded admittance by 
knocking at the door before they broke it open. 

There seems some doubt as to the distinction which 
may exist between the power of officers and private 
individuals in respect to breaking doors to apprehend 
offenders, for it is said that the former being enjoined 
by law, on a reasonable charge, to apprehend the party 
suspected, may be justified in breaking open doors to 
apprehend him on mere suspicion of felony, and will 
be excused, though it appear that the suspicion was 
groundless; but a private individual acts at his own 
peril, and would, if the party be innocent, be liable to 
an action of trespass for breaking open doors without 
a warrant. 1 Chitty Crim. Law, 52; 2 Hale, 82, 92; 2 Bos. 
& Pul. 260. Authors, however, differ on the point 
whether the same power be invested in the officer or 
private person when felony is only suspected, and has 
not been committed within the view of the party arrest- 
ing. It is indeed certain that an officer may break 
open doors upon the positive information of another, 
who was actually a witness to the felony (1 Hale, 589; 
2 id. 92; 1 Chit. Cr. L. 53); and one material distinc- 
tion between the power of officers and private individ- 
uals is, that the latter can act only on their own know- 
ledge, while the former may proceed on the information 
of others. 1 Chit. Cr. Law, 53. The reason of this 
difference between the arrests of private persons and 
officers upon suspicion only is, that in the former case 
the arrest upon suspicion is only permitted, and if 
omitted, is not punishable; and therefore they are not 
permitted to break open doors; but in case of officers, 
they are punishable if they omit this duty. Davis, 
Cr. Justice, 86. Another and sufficient reason arises 
from the great inconvenience and danger of admitting 
every private man upon pretense of suspicion to break 
open houses, whereas officers and the authority with 
which they are clothed are publicly known and pre- 
sumed to be sufficient. 2 Hale, 92. Chitty, however, 
says: ‘*‘ We may take it as settled, that a private per- 
son may break doors after a proper demand and notice, 
where he is certain a felony has been committed, 
and that a constable may do the same upon the infor- 
mation of the party in whom the knowledge or reason- 
able suspicion exists. 1 Chitty Cr. L. 53. 

If a man, being legally arrested, escape from the offi- 
cer and take shelter, though in his own house, the 
officer may, upon fresh pursuit, break open doors in 
order to retake him, having first given due notice of his 
business and demanded admission, and been refused. 
Foster, 320; 1 Salk. 79 ; 1 Hale, 459. But in Allen v. 
Martin and others ,10 Wend. 300, it was decided that, 
if one arrested, escape into his own house, the offi- 
cer, to retake him, may break the outer door; and in 
that case it was held that the party’s conduct in having 
violently opposed and thrust out the officer dispensed 
with the necessity of a previous notification and 
demand, as being in such a case a senseless ceremony. 
After an escape, however, if fresh pursuit is not made, a 
warrant should be obtained from a magistrate (1 East, 
824); and it should be observed that the officer will not 
be authorized to break open doors in order to retake a 
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prisoner in any case where the first arrest is illegal. Ib. 
Inany of the above cases where the officer enters a 
house and the doors are locked upon him, to prevent 
his egress, he may break them open to obtain his 
liberty. So asheriff may break open the doors of a 
house to rescue his officers unlawfully detained within 
it. 1 East, 324; 1 Chit. Cr. L. 57. 

As to the question how far doors may be broken open 
upon suspicion of felony, there is a difference of opinion 
among the writers on this branch of the criminal law. 
Lord Coke was of the opinion that this might be done 
by the party originally suspecting, but by no other, 
unless by the constable in his presence. Chit. Cr. 
Law, 53. Lord Hale positively lays it down that doors 
may be broken open without warrant on suspicion of 
felony. Hale, 583. Foster, in his Discourse on Homicide, 
319, 320, says: ‘‘ Bare suspicion, touching the guilt of the 
party, will not warrant a proceeding to this extremity, 
though a felony has been actually committed, unless 
the officer comes armed with a warrant from a magis- 
trate grounded on such suspicion.’’ East concurs 
with Foster, but qualifies his opinion by observing 
“that it will at least be at the peril of proving that 
the party so taken on suspicion was guilty.’’ 1 East, 
322. Hawkins expresses his opinion as follows: “It 
seems the better opinion at this day, that, where one 
lies under a probable suspicion only, no one can justify 
breaking open doors in order to apprehend him.” 
Hawk. P. C., b. 2, ch. 14, § 7. 

Chitty, in his treatise on Criminal Law (1 Chit. Cr. 
L. 54), after a review of the different opinions on this 
subject, adopts the following conclusion: 

“Upon the whole, therefore, it seems to be the 
better opinion that a private individual, in order to 
justify breaking open doors without warrant, must, in 
general, prove the actual guilt of the party arrested; 
and that it will not suffice to show that a felony has 
actually been committed by another person, or that 
reasonable ground of suspicions existed; but that an 
officer, acting bona fide on the positive charge of 
another, will be excused, and the party making the 
accusation will alone be liable. But the breaking an 
outer door is in general so violent, obnoxious and dan- 
gerous a proceeding, that it should be adopted only 
in extreme cases, where an immediate arrest is 
requisite.”’ 

We think the above rule too much restricted. The 
whole doctrine of arrests without warrant seems to 
rest primarily on the principle of immediate necessity, 
for, if time were of no account, it would be far better 
to obtain a warrant in all cases. Again, this necessity, 
particularly in felonies when committed out of view, 
seems to rest upon the danger of an escape of the 
offender, unless there is prompt action without being 
delayed by the time necessary to procure a warrant 
from the magistrate. Why, then, may not the officer 
break open doors, after demand and refusal, to arrest a 
person suspected of felony without warrant, in cases 
where he would be justified in making the arrest if 
the party suspected were found outside? 

But it was broadly laid down in Beckwith v. Philby, 
6 Barn. & Cresswell, 635, that an officer, having reason- 
able cause to suspect that a felony has been committed, 
has authority to arrest the party suspected, although 
it afterward appear that no felony had been commit- 
ted. It was also held in that case, that although the 
officer acted on his own suspicions, and not on the 
charge and accusation of another, yet he was justified. 
Numerous decisions in England and the United States 





sustain this principle. We think, therefore, that when 
an officer has reasonable cause to suspect the commis- 
sion of a felony, although he acts on his own suspicions. 
and not on the positive charge of another, yet he is 
justified in breaking doors, after demand and refusal, 
to arrest the suspected party, and is only liable when 
he acts without reasonable cause of suspicion. 

The privilege of a man’s castle from an outward 
breach extends only to those cases where the occupier 
or any of his family, who have their domicil or ordinary 
residence there, are the objects of the arrest, for if a 
stranger, whose ordinary residence is elsewhere, upon 
pursuit take refuge in the house of another, such house 
is no castle of his, and therefore he cannot claim the 
benefit of sanctuary in it. It must be observed, how- 
ever, that, in all cases where the doors of strangers are 
broken open upon the supposition of the person sought 
being there, it must be at the peril of finding him; 
unless, as it appears, the parties act under the sanction 
of a magistrate’s warrant. 1 East, 321; 1 Deacon Cr. 
L. 52. In all cases where the circumstances are such as 
to allow the officer time to obtain a warrant, it is 
always more safe to do so. 





AMERICAN REPORTS AND REPORTERS. 
No. II. 


MAINE. 


Simon Greenleaf, afterward author of the cele- 
brated treatise on evidence, was the first reporter of 
the decisions of the courts of this state, having been 
appointed by the governor in 1820, in pursuance of an 
act of the legislature passed in that year. His reports 
commence with the cases decided at the August term 
of that year, and extend through a period of twelve 
years, ending with the July term, 1832. They number 
in all nine volumes, the last of which contains an 
excellent digest of the cases reported by him. 

Mr. Greenleaf was succeeded by John Fairfield, who 
reported in three volumes the cases between the April 
term, 1833, and the July term, 1835, both inclusive. 
Mr. Fairfield, having been elected to congress, was 
succeeded by George Washington Pierce, who died 
without having entered upon the discharge of the duties 
of his office. Mr. John Shepley was next appointed, 
and held the office till 1841. His reports are contained 
in six volumes, and numbered in the Maine series 13 
to 18, inclusive. The legislature had provided in 1836 
that the volumes of reports, subsequent to the third 
volume of Fairfield, should be entitled ‘‘ Maine re- 
ports,’ and that the first volume thereafter should 
be numbered the thirteenth volume of the Maine 
reports. 

John Appleton, present chief justice of the supreme 
judicial court of that state, succeeded Mr. Shepley, and 
continued in office for about a year, reporting the cases 
for 1841 in two volumes —19 and 20 Maine. In 1842 Mr. 
John Shepley was again appointed, and continued till 
1849 — issuing ten volumes, numbered from 71 to the 
30 volumes in the series, inclusive. The next reporter 
was Asa Reddington, whe reported the cases between 
1849 and 1853 in five volumes, ending with volume 35. 
He was succeeded by Solyman Heath, who issued five 
volumes containing the cases from 1853 to 1855, bring- 
ing the series down to and including volume 40; vol- 
umes 41 and 42 were reported by John Milton Adams, 
and contain the cases decided in 1856. Timothy Lud- 
den was next appointed, but died after having published 
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the decisions of 1857 and 1858 in two volumes; and was 
succeeded by Wales Hubbard, who was appointed May 
2, 1859. He published seven volumes, commencing with 
volume 45, and ending with volume 51. William Wirt 
Virgin, the present reporter, succeeded. At the pres- 
ent time he has issued six volumes, bringing the series 
down to volume 57, and the cases down to 1870. 

The reporter is appointed by the governor, by and 
with the advice of the council, and holds his office dur- 
ing the pleasure of the executive. He is required to 
issue at least one volume a year, and has a salary of one 
thousand dollars a year, together with the profits aris- 
ing from the sale of his reports. 


NEW HAMPSHIRE. 

In 1815 the legislature authorized the supreme judicial 
court to appoint a reporter; but that law was re- 
pealed in 1816, before an appointment had been made, 
and the business was left to private enterprise. Na- 
thaniel Adams published the first volume of reports 
in this state, which contained the decisions from 
September, 1816, to February, 1819. Levi Woodbury 
and William Richardson, reported the cases from Feb. 
1819, to May, 1823, inclusive, in one volume. From 
1823 to January, 1832, the decisions were reported 
by William Richardson, chief justice, in three volumes, 
making the third, fourth and fifth volumes of New 
Hampshire. The reports were continued under the 
direction of the supreme court, but without any osten- 
sible reporter, to the 15th volume in the series of New 
Hampshire reports — or until 1844, when the publication 
of further volumes was suspended by reason of the 
refusal of the secretary of state to take and pay for 
the copies which the law authorized and requires him 
to purchase, unless the price should be reduced. The 
next volume issued was numbered 19 in the series, 
and commenced with the decisions of the fall of 1849. 
William Foster was the reporter. Volumes 16, 17 and 
18, containing the decisions from 1844 to 1848, were 
not issued until 1863. Volume 20 was reported by 
William E. Chandler. With the 21st volume, Mr. Foster 
again assumed the duty of reporter, and published 
eleven volumes — 21-31 Maine—containing the de- 
cisions from the July term, 1850, to the July term, 
1855. On the 2d of November, 1855, George .G. Fogg 
was appointed, and held the office till May 30, 1859, 
when he resigned. He published six volumes, num- 
bered 32-87. Mr. Fogg having resigned, William E. 
Chandler was re-appointed on the 23d of June, 1859, 
and reported the cases between the July term, 1859, 
and the July term, 1865—in seven volumes—38-44 
Maine. On the 3lst of October, 1865, Mr. Chandler 
resigned, and Amos Hadley, the present reporter, was 
appointed. He has thus far published four volumes, 
bringing the cases down to and including the July term, 
1869, and the series of New Hampshire reports to 
volume 48. 

The reporter is appointed by the governor, by and 
with the consent of the council, and is removable at his 
pleasure. He is required to report only such cases as, 
in the opinion of the justices, shall establish some new 
or settle some doubtful point not before adjudicated 
and reported, or such as are otherwise deemed import- 
ant. The price of the reports is limited to $3.50 per 
volume. 

VERMONT. 

The first reporter of the decisions of the supreme 
court of Vermont was Nathaniel Chipman, chief jus- 
tice, who issued one volume containing the decisions 





from 1789 to 1791. In 1809 Royal Tyler, chief justice, 
published two volumes containing the cases from 1801 
to 1803. William Brayton published in 1821 a volume 
of reports containing a collection of cases decided dur- 
ing the period from 1815 to 1819. 

In 1823 the legislature passed an act directing the 
governor, by and with the advice of the council, to 
appoint a reporter of the decisions of the supreme 
court, and fixing the salary at four hundred dollars a 
year with the profits of publication. Daniel Chipman 
was the first appointed under this act. He published 
two volumes in 1824, consisting of cases selected from 
Nathaniel Chipman’s reports, of cases decided previous 
to 1813, and of cases subsequently decided down to 1825, 
The volume contains a historical sketch of the judicial 
system of Vermont. 

Asa Aikin succeeded Mr. Chipman in 1826, and re- 
ported the decisions from the October term, 1826, to the 
October term, 1827, inclusive, in two volumes. In the 
mean time, the salary had been increased to six hun- 
dred dollars. 

In 1827 the acts relating to a reporter were repealed, 
and the judges were required to prepare the cases for 
publication, and to furnish copies thereof to the secre- 
tary of state. In 1828 the governor was authorized to 
appoint a suitable person to arrange and have published 
these cases. Five hundred copies were to be printed, 
and to be sold by the secretary of state at cost. These 
reports of the judges began with the December term, 
1826, and continued down to the February term, 1837. 
They are contained in nine volumes, and are cited as 
the Vermont reports. 

In 1837 the legislature again authorized the appoint- 
ment, annually by the governor, of a reporter, and 
fixed his salary at seven hundred dollars, together with 
the profits on the sales. G. B. Shaw was appointed 
under this act, and reported the decisions down to 
1839, in volume 10 of the series, numbering from the 
first of the judges’ reports, and a part of volume 11, when 
William Western received the appointment, and pub- 
lished four volumes, including volume 11, partly pre- 
pared by Mr. Shaw, or volumes 11-14 of the Vermont 
reports. Mr. Western was succeeded by William 
Slade, who reported volume 15, and was, in turn, suc- 
ceeded by Peter T. Washburn, in October, 1847, who 
issued eight volumes, to wit: 16 to 23 inclusive. John 
F. Dean was the next reporter, and issued three vol- 
umes, making the series known as the Vermont re- 
ports, and commencing with the reports of the judges, 
numbering 26 volumes in all, and bringing the cases 
down to 1854. 

In 1854 Charles L. Williams was elected to the office, 
and reported the cases to 1857, in three volumes — 27- 
29 Vt. William G. Shaw succeeded and published six 
volumes, bringing the cases down to 1864. He was fol- 
lowed by the present incumbent, Mr. Wheelock G. 
Veazey, who commenced with the 36th volume, and has 
so far published seven volumes. 

By an act passed in 1863 the reporter is to be elected 
by the legislature; is required to publish the reports at 
his own expense, and to give one hundred copies to the 
state and one for each town at cost price. His salary 
is fixed at $450 and the profits in the reports. We are 
not aware of any subsequent statute on the sub- 
ject. 

MASSACHUSETTS. 


The first act authorizing the appointment of a re- 
porter in this state was passed in 1803, and was limited 
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to the term of three years. It was, however, extended 
from time to time, and finally made perpetual in 1815. 
Ephraim Williams was first appointed under this act, 
and held the office for one year—reporting, in one 
volume, the decisions from the September term, 1804, 
to the June term, 1805. Mr. Williams having resigned, 
Dudley Atkins Tyng was appointed, and held the office 
for sixteen years, and until 1822. He reported the cases 
decided between the March term, 1806, and the March 
term, 1822, inclusive, in sixteen volumes. The one 
volume of Mr. Williams and the sixteen of Mr. Tyng 
are cited as the Massachusetts Reports. 

Mr. Tyng resigned, and was succeeded by Octavius 
Pickering, who continued to discharge the duties of 
his office till August, 1839, a period of seventeen years. 
He reported.in all twenty-four volumes, but, for some 
reason, the volumes did not follow each other consecu- 
tively; for instance, the eighteenth and nineteenth 
volumes were among the last published. 

Mr. Pickering resigned in 1839, and Theron Metcalf, 
author of a treatise on contracts, was appointed to fill 
the vacancy. He began his labor with the March term, 
1840, and continued until the close of 1547, when his 
elevation to the bench left the office of reporter again 
vacant. His reports are included in thirteen volumes. 
Luther S. Cushing was next appointed, and continued 
to hold the office until 1854, having reported the decis- 
ions made between the March term, 1848, and the 
November term, 1853, in twelve volumes. The decis- 
ions between the March term, 1854, and the November 
term, 1860, were reported by Horace Gray, Jr., in six- 
teen volumes. For some reason unknown to us, the 
last two or three volumes of Mr. Gray’s reports were 
not published until some ten years after the decisions 
were rendered; in fact, the sixteenth volume has only 
been published within the last four or five months. In 
1861 Charles Allen became reporter, and reported the 
cases from that time to the January term, 1867, in 
fourteen volumes. Mr. Allen was followed by Albert 
G. Browne, Jr., the present reporter, who has pub- 
lished, to date, six volumes, beginning with the Septem- 
ber term, 1867. 

In 1867 the legislature of the state directed that all 
reports succeeding the last of Mr. Allen’s should be 
designated as the ‘‘ Massachusetts Reports.’’ In con- 
formity to that act Mr. Browne’s first volume was 
numbered ‘‘97 Mass.,’’ there having been ninety-six 
volumes previously issued. His last volume is the 
102d Mass. 

A volume of criminal cases was published in 1844 by 
Mr. Thatcher, containing a selection of cases decided 
between 1823 and 1843. 


RHODE ISLAND. 


The first reporter of the decisions of the supreme 
court of Rhode Island was Joseph K. Angell, well 
known as a legal text writer, who was appointed by 
the court in pursuance of an act of the legislature in 
1847. Mr. Angell began his labors by collecting the cases 
decided since 1828; but at the September term, 1849, 
and when he had completed only about one hundred 
and forty pages of his first volume, he resigned his 
office, and was succeeded by Thomas Durfee. Mr. 
Durfee completed Mr. Angell’s volume, and published 
one of his own, bringing the cases down to 1853. Edwin 
Metcalf was next appointed, but never published a 
report. On the lst of January, 1855, John P. Knowles 
received the appointment and published but three vol- 





umes, containing the cases between 1853 and 1856. In 
1857, Samuel Ames, chief justice of the court, under- 
took the labors of reporter, and published four volumes, 
which include cases from 1853 to 1863. John F. Tobey 
was then appointed reporter, and continues to fill that 
office. Weare not aware that he has yet published a 
volume of reports; he has, however, published semi- 
annually for the information of the profession an index 
to the decisions, and more recently has prefixed to 
these indexes the decisions themselves. The state 
being small, the written opinions do not accumulate 
with sufficient rapidity to enable the reporter to pub- 
lish them in volumes promptiy, and his indexes, 
no doubt, do much toward removing the inconven- 
ience. 


CONNECTICUT. 


This state claims the honor of having published the 
first volume of American reports ever published, as 
we learn from the preface to the first volume of Con- 
necticut reports (6 Day), in which is given an inter- 
esting history of the judiciary of Connecticut, from 
the earliest times of the colony. We take from that 
source the following relative to this first venture: 
“Tt was among the liberal designs which distinguished 
the legislature of May, 1784, to lay the foundation of 
a more perfect and permanent system of common 
law in this state, by requiring the judges of the supreme 
court of errors, and of the superior court, to give 
in writing the reasons of their decisions upon points 
of law, and lodge them with their respective clerks, 
with a view, as the statute expressly declares, that 
the cases might be fully reported. 

As it was left to individual enterprise to carry this 
important object into effect; and as the undertaking 
would be attended with considerable expense, and 
interruption of other business, without any prospect 
of private advantage, no professional gentleman for 
the period of a few years appeared willing to make 
the requisite sacrifice. The late Mr. Kirby, who had 
been in the habit of taking notes for his own use, was 
at length prevailed upon to extend his views; and in 
1789 he presented to the public a volume of reports, 
comprising the cases adjudged in the superior court, 
from the year 178 to May, 1788, with some deter- 
minations in the supreme court of errors.” 

The decisions of the superior court and the supreme 
court of errors from July, 1789, to 1798, together with 
several cases decided anterior to that time, were re- 
ported by Jesse Root, a judge of the superior court, in 
two volumes. Thomas Day was the next reporter, and 
reported in five volumes the decisions of the supreme 
court of errors, with some decisions in the United 
States circuit court for the district, from 1802 to 1813, 
inclusive. These reports are cited as Day’s Reports. 
Mr. Day continued reporter until 1852, and reported the 
decisions from June, 1814, to that date in twenty-one 
volumes, which are designated and cited as ‘‘ Connec- 
ticut Reports.”” William N. Matson succeeded Mr. 
Day, and issued three volumes containing the cases 
from 1852 to 1856; also cited as Conn. Rep. 22-24. John 
Hooker, the present reporter, was appointed to the 
office in 1856. He began with volume 25 of the Connec- 
ticut reports and the cases of 1856, and has, to this writ- 
ing, published eleven volumes, or from 25 to 35 of the 
series denominated Connecticut Reports. 

The following is a resumé of the reports published in 
the five New England states, with the periods covered 
by them: 
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MAINE. 

Greenleaf *s Reports... - 9 vols. (1-9 Me.) 
Fairfield’s Reports. 1833-1835, 3 (10-12 Me.) 
Tpepley’s | rts . “(13-18 Me.) 

leton’s Reports “ (19, 20 Me.) 
Shepley’s ageete ES - -30 Me.) 
Redington’s ports - 35 ie. 
Heath’s Reports ............... “ (36-40 Me. 
A ’s Reports ............... 1855, “ (41, 42 Me.) 
Ludden’s Reports ............. “« (48, 44 Me.) 
Hubbard’s Reports 1859-1 “(45-51 Me.) 
Virgin’s Reports .............. 1860-1870, 6 “ (52-57 Me.) 

Total ......... as sabebseisagtidaanad ay 


NEW HAMPSHIRE. 








Adam’s Reports .............. 1816-1819, 1lvol. (1 N. H.) 
Woodbury and Richardson's 
DU ikad .cteatecncossssp 1819-1823, 1 “ (2N.H.) 
Richardson’ 's Reports.......... 1823-182, 3 “ (3-5N. H.) 
New Ham Tienects (judges), 1832-1849,14 “ (6-19N.H.) 
Chandler’s Reports 1849,1850, 1 “ (0N. H.) 
Foster’s Reports ............... “ (21-31 N. H.) 
Fogg’s Reports. .... ‘a “(82-37 N. H.) 
Prendier’s Reports. cin heaiieal “ (38-44 N. H.) 
Hadley’s Reports .............. “(45-48 N. H.) 
Total ..... <1 cain saaakiaeaiiel 48 * 
VERMONT. 
N. Chipman’s Reports......... 1789-1792, 1 vol. 
Tyler’s Re Ty ab cocdinehe 801- hee 
Brayton’s Reports .... 1815-1819, 1 “ 
D. hipman’s Reports . 1789-1825, 2 “ 
Aiken’s Reports .... . 1826-1827, 2 “ 
Vermont Reports .. .. 1826-1837, 9 “* -9 Vt. 
Shaw’s Reports ..... .... 1837-1839, 1 “ (10 Vt.) 
Weston’s Reports 1839-1846, 4 “ (11-14 Vt.) 
Slade’s mapere Peds Sau bhnac cde 846,1847, 1 “* Vt.) 
Zeakbege 8 Reports .......... 1847-1852, 8 “* (16-23 Vt.) 
Dean’ DE ncessneiveae 1852-1854, 3 “* (24-26 Vt.) 
Willams oe SARE ere 1854-1857, 3 “ (27-29 Vt.) 
Shaw’s —— a iin inate ert 1857-1863, 6 “ (30-35 Vt.) 
Veazey’s Reports.............. 1863-1870, 7 “ (36-42 Vt.) 
 ieecenciscenoometul 5O0 
MASSACHUSETTS. 
Gutnor’s Repo ees 62-1771, 1 vol. 
eR ~ <a Seinen naael 1804, 1805, * (1 Mass.) 
ports ..............+. 1805-1822, 16 ‘“* (2-17 Mass.) 
ckering’s Reports , satan cond 1822-1840, 24 “* 
Metcalf’ s Reports ............. 1840-1847, 13 “* 
Cushing’s Reports.... ........ 1848-1853, 12 “ 
Gray’s cane... .... 1854-1860,16 “ 


Allen’s = =. 
Browne’ 





1869, rt 6 e (97-102 Mass.) 





Thatcher's Sinai Cases ... 1823-1 
| ES eer ere 104 * 
RHODE ISLAND 
Angell’s Reports............... 1835-1851, 1 vol. 1 R. I.) 
Durfee’s Reports ..... ........ 1851-1853, 1 “ (2R.1.) 
Knowles’ Reports ............. 1853-1856, 1 “ (R.I.) 
Ames’ Reports............ .... 1856-1863, 4 “ (4-7 R. I.) 
Nh idb-send 00660 cedcsonctios =. 
CONNECTICUT. 
Kirby’ s Reports................ 1785-1788, 1 vol. 
poet 's inemeete Sa + 1789-1798, son 
Day’s Reports.................. 1802-1813, 5 “ 
Connecticut Reports ..... .... 1814-1867, 35“ 
akin — + svbadesdnekanses 43 * 


Making in all three hundred and nine volumes of 
reports for the five states named. 


ee io 


THE PROPER FORM OF SUMMONS.* 


The complaint must, in all cases, agree with the 
notice in the summons in respect to the classification 
of actions specified in this section; otherwise it is an 
irregularity and the complaint will be set aside, pro- 
vided the motion be made at the earliest opportunity,(1) 
before answering, (2) or obtaining an extension of time 





* From Mr. Moak’s forthcoming edition of Van Sant- 
voord’s Pleadings. 

(1) Teter. Smith, 6 Abb. 329; 14 How. 395; Rider v. Whitlock, 
z=. id. Bender v . Comstock, 4 Robertson, 644, and authori- 


2) Willett yv. Stewart, 43 Barb. 98. 





to answer,(1) unless the order extending such time pro- 
vide that it shall be without prejudice to such a mo- 
tion.(2) But such a motion cannot be made until the 
summons is actually served.(3) A general appearance 
in the action is not a waiver of the irregularity.(4) 

There is some conflict in the authorities as to the 
form of the notice to be used, but we think the follow- 
ing rules may be safely followed: 


CASES WHICH FALL WITHIN SUBDIVISION I. 


1. Where the action is upon a contract which, by its 
terms, or by necessary implication, liquidates or deter- 
mines the amount of damages.(5) 

2. Where the amount of damages can be ascertained 
by mere computation. (6) 

3. Actions for penalties, the amounts of which are 
fixed by statute, in consequence of which the law 
implies a promise to pay that sum.(7) 

4, Actions for money had and received, notwith- 
standing the complaint contains an allegation that 
defendant converted it to his own use,(8) for such an 
allegation is immaterial, and the plaintiff is entitled to 
recover without proof of it.(9) 

5. Actions upon implied contracts to pay a definite 
sum fixed by law, as upon a judgment.(10) 

It was held in Champlin v. Dietz,(11) in the sixth dis- 
trict, where it was alleged, in the complaint, that defend- 
ant agreed to pay plaintiff for his services so much as 
they were reasonably worth, the summons should con- 
form to subdivision one. No opinion is reported, and we 
think the decision is in conflict with the principle laid 
down in many of the authorities, and the spirit of the 
code. 

In such a case the value is mere matter of opinion, 
and the plaintiff may state it at any sum he pleases. 
By comparing the first subdivision of section 129 with 
the first of section 246, it will be seen that the lan- 
guage, so far as the point under consideration is con- 
cerned, is identical, and that the plaintiff would be 
at liberty to enter judgment for the amount to which, 
according to his estimate, he is entitled. The defend- 
ant is powerless. He cannot answer for his defense 
goes to the question of damages, merely ;(12) and, if he 
could, plaintiff should not be at liberty to put him to 
the trouble and expense of interposing a defense. If 
the defendant appear without answering, the plaintiff 
is not obliged to assess his damages, but.may enter 
judgment for the amount claimed.(13) It is only where 
the plaintiff designs to apply to the “court” for the 
“relief demanded,” that he is compelled to give de- 
fendant notice of the application where there has been 
an appearance.(14) 

The case of Mason v. Hand,(15) in the same district, 
seems to have gone upon the ground that both counts 
were upon the same cause of action; and, as the first 
was upon a contract to pay the amount claimed in the 
summons, the second count was superfluous, and did 





(1) Garrison v. One 34 How. 187; 3 Abb. (N. 8.) 266. 
(2) 4 Sandf, 660: ow. 44; 5 Sandf. 657 ; 34 How. 238. 
(3) Freeman v. Youngs 3 Rob. 668. 
(4) Tuttle v. Smith, 14 How. 395: 6 Abb. 329. 
(5) Flynn vy. Hudson River Railroad, 6 How. 80; Cemetery 
Board v. Teller, 8 id. 504; People v. Bennett, 6 Abb. 343. 


(6) 8) 1d. 

(DP ev. Bennett, 6 Abb. 343. 

(8) Gof v. Edgarton, 18 TD 381. 

(9) Connowght v. Nichols, 42 N. Y. 8. 
(10) P nnett, 6 Abb. 343. 

(11) 37 ww. 214. 

(12) Gilbert v. Rounds, 14 How. 46. 
(13) Code, § 246, subd. 1. 

(14) Code, § 246, subd. 2. 

(15) 1 Lansing, 66. 
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not render the complaint a departure from the sum- 
mons. The reasoning of the cases in the sixth district, 
we think, went further than the spirit of the code jus- 
tified, and we hve no doubt that the courts will grad- 
ually settle down upon some simple rule, by means of 
which the practitioner can easily determine how to 
frame his summons. 


CASES UNDER SUBDIVISION II. 

1. Actions for a breach of contract where the dam- 
ages are not liquidated, or cannot be made certain by 
mere computation.(1) 

2. When the gravamen of the action is a tort.(2) 

3. When the action is upona bond with a penalty.(3) 

4. An equitable action,(4) as against an attorney for 
an account of moneys collected by him.(5) 

5. All actions not clearly within subdivision 1, as 
above enumerated. 

If the summons conform to subdivision two the 
plaintiff may declare for any cause of action, and the 
court will not set aside the complaint although it 
demand judgment foraspecific sum of money,(6) espe- 
cially if the complaint accompany the summons.(7) 

Where two causes of action are properly joined, one 
of which requires a notice under subdivision one and 
the other under subdivision two, the summons should 
conform to the latter.(8) 

In all cases of doubt it will be safer to use a sum- 
mons for “ relief,” and, if possible, serve the complaint 
with it. 


22 
ror 





CURRENT TOPICS. 


As an illustration of the good taste or good discipline 
of the English newspaper press, it may be mentioned 
that during the whole progress of the Tichborne case — 
acase which has probably excited more universal inter- 
est than any other during the last half century —the 
newspapers have carefully avoided discussing, in any 
manner, the merits of the controversy, but have con- 
fined themselves solely to a statement of the evidence 
from day to day. Had the case been on trial in this 
country every newspaper from Maine to Georgia would 
have resolved itself into a tribunal for a summary 
disposal of it on the merits. The rule that it is a con- 
tempt of court for a newspaper to discuss the merits of 
a case sub judice has so long remained in abeyance 
among us that the press have come to regard them- 
selves as infallible arbiters in every cause, civil or crim- 
inal, worthy of their notice. This is an evil that we 
presume there is little hope of escaping so long as our 
judges depend for a renewal of their terms of office on 
popular suffrage and newspaper influence. 


The jury in the Tichborne case has been guilty of a 
most extraordinary breach of propriety, at the least, if 
the telegraphic reports are correct. It is stated that 
on the 6th instant they privately informed the chief 
justice that they were satisfied, from the evidence of 





(1) Cemetery Board vy. Teller, 8 How. 504; Tuttle v. Smith, 6 
Abb. 329; 14 How. 395; C v. Dunkin, 19 id. 164, revers- 
ing 8. C., 17 id. 97; Norton v. Cary, 23 id. 469; Salters v. Ralph, 
15 Abb. ; Hemsen v. Decker, 29 How. 385; Garrison v. Carr, 


34 id. 187. 
(2) West v. Brewster, 1 Duer, 647; Waters v. Whittemore, 22 
Barb. 610, correcting opinion of Crippen, J., 13 Barb. 634. 
3) Mayor vy. Lyons, 1 Y, 296, 300; Salters v. Ralph, 15 Abb. 
meter v. Humphrey, 15 How. 164; Hemsen v. Decker, 29 


(5) West v. Brewster, 11 N. ¥. Leg. Obs. 157; 1 Duer, 647. 
(6) Hemsen vy. Decker, 29 How. 385. 
7) Brown v. Eaton, 37 


v. How. 325. 
8) Norton v. Cary, 23 How. 469; 14 Abb. 364. 





the claimant himself, that he (the claimant) was an 
impostor. Considering the fact that not more than 
half the evidence in behalf of the plaintiff had been 
presented, this indecent haste of the jury to shuffle off 
the case is deserving of the highest censure, The chief 
justice, of course, promptly instructed the jury that it 
was their duty to hear the case to the end. It is wor- 
thy of note, that, notwithstanding the peculiar nature 
of the case, and the magnitude of the interests involved, 
the jury have been permitted to separate and go to 
their several homes at the conclusion of each day’s ses- 
sion — and it is currently rumored that they have been 
thus subjected to influences not calculated to aid in 
the administration of justice. Add to these facts the 
further fact, as it is alleged to be, that the chief justice 
has said that he expected to see the claimant trans- 
ferred from the witness box to the criminal docks, and 
we have a picture of English justice worthy of the con- 
sideration of our amiable contemporary, the Law 
Times. 


The Hon. Amasa J. Parker has resigned the office of 
commissioner to revise the statutes, and the governor 
has appointed Mr. Charles Stebbins, of Madison, in his 
place. Mr. Parker’s past experience, both as a judge 
and as a reviser of the statutes, rendered him pecu- 
liarly adapted to the work the commission has in 
hand, and his retirement is a matter to be greatly 
regretted. It is too early to say what effect the appoint- 
ment of Mr. Stebbins may have upon the plan of the 
revision. Asis well known, the commissioners have 
not heretofore been able to harmonize their views as 
to the method of executing the work, Messrs. Parker 
and Throop favoring one plan, and Mr. Waterbury 
another. In the event of Mr. Stebbins’ adopting the 
views of Mr. Waterbury, we presume that two revis- 
ions—a majority and a minority —will be prepared. 


In these days of incessant traveling it becomes a mat- 
ter of considerable importance to have a settled defini- 
tion of the term “ baggage,” or, ‘‘ personal baggage.” 
It has been time and again decided that carriers of 
passengers are responsible for the carriage and safe de- 
livery of a passenger’s baggage, and that the payment 
of the usual fare includes, in contemplation of law, a 


compensation for the conveyance of such baggage;, 


but there has always been a difficulty in determining, 
precisely, what articles should be included in the term 
“baggage’’ as so used. The court of queen’s bench 
has recently given—in a case which we hope to be 
able to include in this number—a definition which 
secms to us to be exceedingly clear and satisfactory, 
as well as in harmony with the tendencies of the recent 
decisions. The court said: ‘‘We hold the true rule 
to be that whatever the passenger takes with him for 
his personal use or convenience, according to the habits 
or wants of the particular class to which he belongs, 
either with reference to the immediate necessities, or 
to the ultimate purpose, of the journey, must be con- 
sidered as personal baggage.’’ This would include, as 
the court remarked, not only all articles of apparel, 
whether for use or ornament, but also the gun-case or 
fishing apparatus of the sportsman, the easel of the 
artist on a sketching tour, or the books of the student, 
and other articles of an analogous character, the use of 
which is personal to the traveler, and the taking of 
which has arisen from the fact of his journeying. 
Within the spirit, if not within the exact letter, of this 
rule is the case of Dexter v. The Syracuse, etc., Railroad 
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Company, 42 N. Y. 326; 1 American Reps., 527, where 
the plaintiff was allowed to recover the value of a lost 
trunk and contents, consisting of wearing apparel for 
himself and wife, and various articles, including cloth 
for dresses for members of his family, all of which he 
had purchased while on a visit alone to the city of 
New York. 


It is a well established rule of law that a man has no 
right to so construct his buildings that the rain water, 
or, a fortiori, the snow falling thereon, will drop or be 
discharged upon the land of his neighbor, and if the 
water or show may not be thrown upon the neighbor’s 
land it may not be thrown on his head while he is 
standing on his land —or, for the same reason, while 
he is traveling a public street. So says the supreme 
judicial court of Massachusetts in the case of Shipley 
y. Fifty Associates, 101 Mass. 251. That was an action 
brought to recover damages for injuries received by the 
plaintiff while traveling a public street in Boston, from 
the falling of snow and ice upon her from the roof of 
defendant’s building. The court held that the plaintiff 
was entitled to recover. The case may fairly be 
regarded as an authority for the proposition that the 
mere fact that a roof is so constructed as to discharge 
snow and ice upon a street, is in and of itself sufficient 
evidence of negligence; although there the plaintiff 
offered to prove, and and the offer was regarded by the 
court as a part of the evidence, that the snow and ice 
had remained upon the roof for an unreasonable length 
of time after defendant had notice, and might have 
been removed. The court said: 

“It cannot be doubted that the proprietor of land 
adjoining a highway may erect upon ita structure that 
will catch the falling rain and snow, and retain it till it 
becomes a large mass, and allow it to freeze and thaw. 
But the question here is, whether he may construct his 
roof in such a manner that, after the mass has accumu- 
lated, it will, in certain states of the weather, be pro- 
jected by its own weight upon the sidewalk.” That 
question was answered in the negative. There was 
another point decided in the case of considerable inter- 
est. The defendants contended that they were not 
liable because they were mere landlords, and not occu- 
pants of the building, but the court held, that, as the 
several stories and apartments of the building were 
leased to different tenants, none of whom had any right 
to use or control the roof, the defendants were not 
relieved from their obligation as owners to remove 
whatever substances might gather upon it and become 
a nuisance to travelers on the highway. 
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OBITER DICTA. 
The cheapest of lawyers, keeping one’s own counsel. 





When is a lawyer like adeed? When he’s engrossed. 


A legal question: Should a person who has been brought 
up in a police court have courtly manners? 





A witness in a court speaking in a very harsh and loud 
voice, the lawyer engaged on the other side exclaimed, 
“Fellow, why dost thou bark so furiously?” ‘“ Because,” 
said the rustic, “‘ I think I see a thief.” 





An attorney, on being called to account for having acted 
unprofessionally in taking less than the usual fees from his 
client, pleaded that he had taken all the man had. He was 
thereupon honorably acquitted. 





Rufus Choate was always noted for his diction. When 
Judge Shaw first heard that there was a new edition of 
Worcester’s Dictionary out, containing 2,500 new words, he 
exclaimed: ‘“‘For heaven’s sake don’t let Choate get hold 
of it!” 





The story is told that Ben. Johnson, while going through 
achurch in Surrey, seeing some poor people weeping over 
a grave, asked one of the women why they wept. “Oh,” 
said she, “we have lost our precious lawyer, Justice Ran- 
dall; he kept us all in peace, and always was so good as to 
keep us from going to law; the best man ever lived.” Well, 
said Johnson, I will send you an epitaph to write upon his 
tomb; which was: 


“ God works wonders now and then, 
Here lies a lawyer, an honest man.” 





During a recent trial at Auburn, the following occurred to 
vary the monotony of the proceedings: “ Among the wit- 
nesses was one as verdant a specimen of humanity as one 
would wish to meet with. After a severe cross-examina- 
tion, the counsel for the government paused, and then, 
putting on a look of severity and an ominous shake of the 
head, exclaimed: ‘‘ Mr. witness, has not an effort been 
made to induce you to tell a different story?” “A differ- 
ent story from what I have told, sir?” “That is what I 
mean.” “Yes, sir; several persons have tried to get me to 
tell a different story from what I have told, but they 
couldn’t.”” “Now, sir, upon your oath, I wish to know 
who those persons are.” ‘* Well, I guess you've tried ’bout 
as hard as any of them.” 





As an instance of sharp practice, it is recently related 
that a merchant going to America went to an insurance 
office in London and wished to insure separately 1,000 cigars, 
valued at 200l., against loss by fire or water. The insurance 
was agreed to. After a lapse of six months he made his 
appearance at the insurance office and demanded his money, 
as the cigars had been all burned “ But not on board the 
vessel, sir,”’ said the secretary, “for she is in dock now.”’ 
“Yes, on board the vessel; I smoked them, and, therefore, 
burned them all myself, and the insurance says against fire.’’ 
The secretary seemed taken aback, and had nothing to 
say; so the merchant said he would call the next day for 
his money. The next day he did call, but was met by the 
solicitor of the company, who told him if he did not relin- 
quish his claim he would be prosecuted, as one who had 
knowingly and willfully set fire to goods assured by the 
company. The biter was bitten. 


a 
GENERAL TERM ABSTRACT. 
FOURTH DEPARTMENT — JUNE TERM. 


CONTRACT. 

Rescission of — The plaintiff purchased, paid for, and took 
his deed, from the owner of a small lot of land known 
as sub-lot 4. He was put into possession by the agent of 
the owner, who, by mistake, pointed out sub-lot 5, for lot. 4. 
The plaintiff, supposing he was on sub-lot4, built thereon, 
and made various improvements, and the lot was assessed to 
him as sub-lot 4, and he paid taxes as and for the same. 

After he had so occupied twenty-three or twenty-four 
years, the defendant obtained title to sub-lot 5, and upon 
investigation found that the plaintiff was upon this lot 5, 
instead of lot 4. The defendant thereupon commenced 
an action of ejectment against the plaintiff to recover pos- 
session of sub-lot 5. Issue was joined in the action, and 
the cause noticed for trial. The plaintiff, having no doubt 
that he was upon lot 4, and supposing the action of eject- 
ment related merely to the boundary line between lots 4 
and 5, proposed to the defendant, by way of settlement 
of the action, that a surveyor should be chosen who should 
survey the two lots, and if upon such survey it appeared 
that the plaintiff was in possession of any part of sub-lot 5, 
he would surrender so much of the same as he should be 
found to be in possession of. The defendant accepted this 
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proposition, and an agreement was drawn up and signed to 
that effect, and the action of ejectment was thereupon 
discontinued by defendant. The defendant knew at the 
time that the plaintiff was laboring under this mistake of 
fact, but did not disclose it. 

The survey was accordingly made, and the plaintiff and 
his attorney then for the first time discovered that the 
plaintiff? was wholly on lot 5, and on no part of lot4. The 
plaintiff then proposed and offered to defendant to restore 
the action of ejectment as it stood when the agreement 
was made, and rescind the contract, which the defendant 
refused. 

The plaintiff then brought this action to have the con- 
tract rescinded, on the ground of his ignorance and mistake 
of such material facts, and the defendant’s concealment of 
the same. The action was referred, and the referee ordered 
a judgment in favor of the plaintiff that the contract be 
rescinded. 

On appeal to the general term, held, that the case upon 
the facts was a proper one for judgment of rescission of the 
contract. 

That, in order to entitle a party to such a judgment, it was 
only necessary that the party asking for the relief should 
have entered into the contract in ignorance and under a 
mistake as to material facts; that the mistake need not be 
mutual, as in a case where the reformation of a contract is 
sought. Smith vy. Mackin. Opinion by Johnson, J. 


DRAINING LANDS. 

Rights of adjacent owners: joinder of parties plaintiff. — 
The lands of the respective parties are situated in the town 
of Seneca, Ontario county. The lands of the defendants 
and of one of the plaintiffs adjoin a highway known as 
Washington street. The lands of the other plaintiff are 
situated on a slope below, and adjoining the first, not ad- 
joining said highway. The defendants held their lands in 
common. The plaintiffs are separate proprietors, having 
no interest in each other’s lands. The defendants’ lands 
were naturally wet and swampy, and portions subject to 
be covered by standing water from rains and melting snows, 
and thus rendered unfit for cultivation and improvement 
for a considerable period each year. In order to remove 
the surface water, and to prevent it from accumulating 
and remaining on their lands, and to render the whole of 
such land tillable and productive, the defendants, in addi- 
tion to ditches and drains upon the land emptying into 
the ditch of the highway, cut down and excavated the 
highway ditch about three feet lower than it had formerly 
been. 

The effect of this was to drain off the surface water from 
the defendants’ land at once, and to ameliorate its con- 
dition and render it valuable and productive. But it had, 
also, the effect of casting this surface water through this 
highway ditch thus deep d in 1 quantity, and 
with unusual rapidity, directly upon the lands of one of 
the plaintiffs, and indirectly across his lands upon the 
lands of the other plaintiff, greatly to the annoyance and 
considerably to the detriment of both. The plaintiffs 
united in the action to compel the defendants to fill up 
and restore this highway ditch to its former depth and 
capacity, and to restrain them from thus casting the surface 
water from their lands upon the lands of the plaintiffs. 

The court at special term sustained the action, and 
granted the relief demanded. On appeal to the general 
term, held, 1. That the plaintiffs, though not united in 
interest, or in the property injured, might join in the 
action for the abatement and removal of the nuisance or 
grievance, it being common to each and to both. 2. That 
the preventive relief or remedy demanded was one to 
which thé plaintiffs were entitled, and was the only one 
which could afford adequate relief and protection for the 
future. Fort and Van Gieson v. Bronson and others. Opin- 
ion by Johnson, J. 





EVIDENCE. 
Burden of proof.— The action was brought to recover the 
value of a quantity of corn-stalks belonging to the plaintiff, 
and standing in his field adjoining the defendant’s railway, 





which had been consumed by fire kindled from sparks from 
one of defendant’s locomotive engines, while passing the 
field. 

The cause of the injury and the value of the property 
were admitted by defendant. The plaintiff gave no eyi- 
dence as to the condition of the locomotive at the time, in 
respect to its being supplied with a proper spark-arrester, 
suitably adjusted, or otherwise. The defendant, by its 
counsel, claimed that the plaintiff was bound to give some 
affirmative proof of negligence on the part of the defend- 
ant, in respect to the condition of its engine, in addi- 
tion to the fact of the sparks coming from it, and causing 
the injury, to entitle him to recover. 

The action was brought in a justice’s court,where the plain- 
tiff obtained judgment, which was affirmed on appeal to the 
county court. On appeal to this court, held, that the fact that 
sparks came from the engine while passing, and caused the 
destruction of the property,was prima facie evidence that the 
engine was in an improper condition; and that the burden 
of proving the contrary was upon the defendant; and, as 
the defendant did not succeed in proving that the engine 
which caused the injury was in a safe and proper condition, 
the judgment was right. Case v. The Northern Central Rail- 
road Co. Opinion by Johnson, J. 


LANDLORD AND TENANT. 


Liability of lessees and assignees for rent while premises are 
occupied by other parties, with consent of landlord, during the 
term.— The action was brought to recover one quarter's 
rent, due November 1, 1869. 

The plaintiff claimed to recover as assignee of the land- 
lord upon the following facts: The plaintiff and one Lunn 
took a lease of certain premises, in the city of Syracuse, of 
White, the landlord, for the term of five years from the Ist 
of May, 1865, and went into the business of selling drugs, 
under the firm name of “ Wright & Lunn.” On the 15th 
of June, 1865, the plaintiff sold out his interest in the busi- 
ness to one Warren, who went into business with Lunn, 
under the firm name of “Lunn & Warren.” The landlord 
consented to Warren taking the place of the plaintiff, on 
his (Warren’s) assurance that he would remain there and 
pay the rent, but on condition that he would sign his name 
to the lease under the names of plaintiff and Lunn. 
Warren accordingly signed his name to the lease, as 
required, but his name was not inserted in the body 
thereof. Lunn & Warren continued in business on the 
premises until February 18, 1867, when Lunn sold his interest 
in the business to one Fisk, who went into partnership with 
Warren. Warren and Fisk continued in business as part- 
ners on the premises until March 28, 1868, when Warren sold 
his interest in the business tothe defendant, and he became 
a partner with Fisk. At the time of this sale and purchase 
Warren executed and delivered to the defendant a paper 
purporting to be an assignment of the lease as follows, 
to wit: ‘lor value received, I do hereby sell, transfer and 
assign all my right, title and interest in the within lease to 
Samuel H. Kelly, he to pay the rent, etc., as herein provided, 
as fully as I am bound to pay the same, and I guarantee 
that I have good right to make this transfer and assign- 
ment.” This assignment was signed by Warren, and indorsed 
upon the duplicate of the lease belonging to the tenants. 
The landlord was consulted, and made no objection to this 
transfer. Fisk and Kelly then became partners, and con- 
tinued business together as such until May 16, 1868, when 
Kelly, the defendant, sold and assigned his interest in the 
business to one Titus, and went out of possession, giving 
up the same to Fisk and Titus, who became partners. 

The landlord upon being consulted consented to this on 
their promise to pay the rent, and on condition that they 
should sign their names to the lease. They accordingly 
signed the firm name, “ Fisk & Titus,” to the landlord’s 
copy or duplicate of the lease, at the bottom, under the 
other names, but their names were not inserted in the body 
of the lease, which still remained the same as when first 
executed. Fisk afterward sold out his interest in the busi- 
ness, and Titus occupied the premises and carried on there 
the same business alone. He failed to pay the quarter's 
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rent due November 1, 1869, and the landlord commenced an 
action against the plaintiff and Lunn, the original lessees, 
to recover the same. The plaintiff thereupon paid the 
amount and took from the landlord an assignment of his 
claim, and also took from Warren an assignment of his 
claim against the defendant, upon the implied promise in 
the assignment from the former to the latter, and com- 
menced this action against the defendant for the quarter's 
rent so due from Titus. 

The action was tried by the court without a jury, when 
the complaint was dismissed and judgment ordered for de- 
fendant for costs. On appeal to the general term, held, 
that upon the facts established, no cause of action 
against the defendant for the rent in question 
had ever accrued in favor of any one. Because, 
1. Even if he became assignee of tne lease. by virtue of 
his agreement with Warren, he was only liable for rents 
accruing, or covenants broken, while he remained such 
assignee. 2. Warren, when he undertook to assign the 
lease to the defendant, had no legal interest in the lease, 
orinthe term and estate created by the lease. The term 
yested in the original lossees, when the lease was executed 
and delivered to them, and they could only be divested by 
surrender, forfeiture, or assignment, or other written trans- 
fer, which they never made. Warren did not become a 
party to the lease, so as to acquire any legal interest in the 
term created thereby, or become bound by the covenants 
therein merely by signing his name to it, after it had gone 
into operation, and the rights of the original parties had 
become fixed and vested. Nor did it become a new lease to 
Warren and Lunn by such signing, as Warren’s name was 
never in the body of it. Warren having never been bound 
by the covenants in the lease, either as party or surety, the 
defendant never became bound therein by the assignment, 
as by that he only undertook to pay the rent as fully as 
Warren was “bound to pay the same.” Wright v. Kelly. 
Opinion by Johnson, J. 


MORTGAGE. 


By grantee of lands, where consideration of grant was paid 
hy another, validity of.—S.,a married woman, paid the pur- 
chase price of an undivided third of certain premises, and 
directed the vendor to convey the same to the plaintiff. It 
was agreed by parol between 8. and the plaintiff, that he 
should take the conveyance and hold the premises for her 
benefit. Nothing was said about the form of the deed, 
and S. was not present when it was made, and did not 
know in what form it had been made. The plaintiff took 
the conveyance absolute, in terms, to himself. 8. imme- 
diately thereafter, with her husband, took possession of 
the premises so conveyed, and the husband managed and 
controlled them as his own, apparently, though, in fact, as 
the agent of his wife. Subsequent to this some three or 
four years, one Cheny, who had formerly owned the remain- 
ing two-thirds of said premises, and who had, in the mean 
time, co veyed the same to the plaintiff by a conveyance, 
absolute in terms, to be held by him for the benefit of the 
husband of S., at the request of said husband; and on his 
promise and agreement that the plaintiff should execute 
to him a mortgage upon the entire premises, by way of 
security, advanced $1,500 to pay off a certain prior mort- 
gage on said premises, which was in process of being fore- 
closed. The prior mortgage was paid off with the money 
so advanced, and the plaintiff executed the mortgage in 
question to secure the payment of the loan. Cheny after- 
ward assigned this mortgage to one Hopkins, his father-in- 
law, who had advanced to him, Cheny, a portion of the said 
sum of $1,500. Hopkins, by his last will, bequeathed the 
mortgage to the defendant, his daughter, and Cheny’s widow. 
Neither Cheny nor Hopkins, as the referee finds, knew or 
had notice of the interest of S. in the mortgaged prem- 
ises. Cheny and Hopkins were both deceased. 

The two-thirds conveyed to the plaintiff by Cheny had 
been sold, and the equity of redemption foreclosed, by other 
mortgages and the defendant was proceeding to foreclose her 
Mortgage, by advertisement under the statute, upon the 
one-third of the premises claimed to be held by the plaintiff 





for the benefit of 8S. This action was brought by the plaintiff 
for the benefit of 8S. to enjoin and restrain the defendant 
perpetually from foreclosing said mortgage and to have th 
same surrendered and canceled. The referee dismissed the 
plaintiff’s complaint, holding that the mortgage was sup- 
ported by a valuable consideration, and was a valid and 
subsisting lien on the premises in question. On appeal by 
the plaintiff, held, 1. That under the grant to the plaintif 
no use ortrust resulted in favor of 8., and that the law wou! 
not presume from the facts found that the conveyance wis 
taken by the plaintiff, in the form in which it was taken, 
without the knowledge or consent of 8., distinguishing it 
from the case of Lounsbury v. Purdy, 18 N. Y. 515. 2. That, 
even if the conveyance was taken by the plaintiff as an 
absolute conveyance to himself, without the knowledge or 
consent of 8., the mortgagee, having no notice of her interest, 
and his assignees would be protected, and the mortgage 
valid as againt her claims. Brown v. Cheny. Opinion by 
Johnson, J. 
PARTNERSHIP. 

Special partner: when liable as general partner.—The 
defendant, Elisha D. Whitney, was a special partner under 
the provisions of the statute respecting limited partner- 
ships. The general partners were Thomas B. Whitney and 
John Cohalen. 

The firm name was “'T. B. Whitney & Cohalen.” By the 
terms of the agreement, the partnership was to continue 
for the term of three years, but might be sooner terminated 
by giving six months’ notice. It was formed May 1, 1867. 
On the 26th of February, 1868, the firm made their note, 
signed by the firm name, for $1,024.65, payable two months 
after date, to the order of L. A. Gulick, for a quantity of 
malt purchased by the firm of Gulick. On or about the 6th 
of May, 1868, the firm being then solvent and in good credit, 
the general partners, without giving the required notice, 
sold, assigned, and transferred to the special partner, the 
entire capital stock in trade and property of the firm, real 
and personal, and the special partner went into, conducted, 
and continued the same business, at the same place, in hi- 
own name, leaying the note in question unpaid. Immedi- 
ately upon and after the sale, the general partners became 
and continued insolvent. Before the note became due it 
was duly indorsed to and discounted by the plaintiff. 

The action was brought to charge the special partner asa 
general partner of the firm, and compel him to pay the 
amount of the note. On the trial at the circuit, at the 
close of the evidence, the justice directed the jury to finda 
verdict for the plaintiff forthe amount of the note. On 
appeal by the defendant, Elisha D. Whitney, to the general 
term, held that this purchase, by the special partner, of 
the business and property of the firm, and carrying on the 
business in his own name, was, under the circumstances, an 
interference with the business of the firm contrary to the 
provisions of the statute, and made the special partner a 
general partner, and liable as such for the indebtedness of 
the firm at the time of such sale and transfer, under the pro- 
visions of $17 of the statute, 1 R.S. 764. First National Bank 
of Canandaigua v. Whitney. Opinion by Johnson, J. 


PRACTICE. 

At the close of the trial the justice holding the circuit 
directed the jury to find a verdict for the plaintiff. The 
defendant excepted in due form, and the justice ordered a 
stay of proceedings for sixty days, to enable the defendant 
to make and serve case and exceptions, and that the same 
be heard in the first instance at general term, and judgment 
in the mean time suspended, as provided in § 265 of the 
code. 

A case was made containing exceptions in due form, and 
settled, and the plaintiff then entered and perfected his 
judgment absolute upon the verdict. The judgment roll 
was annexed to the case printed, and the motion for a new 
trial on the case and exceptions thus made was brought 
on for hearing at the general term, without any appeal 
having been taken from the judgment. The case was sub- 
mitted on printed briefs without any objection on the part 
of the plaintiff, to the hearing of the motion. Held, that 
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the general term had no right to hear and determine the 
motion for a new trial at that stage of the action. That, if 
the final judgment was allowed to stand, it could only be 
reviewed upon appeal from the judgment. That, if the 
judgment had been improperly entered by the plaintiff, 
the defendant should have moved to set it aside before 
bringing on his motion fora new trial, as an order for a new 
trial would be of no avail to the defendant without a reversal 
of the judgment, which could not be reversed unless appealed 
from. That a motion fora new trial on a case or exceptions 
could only be heard in the first instance at general term, 
where judgment remained suspended, as upon such motion 
judgment must be given by the general term, by the express 
provisions of § 265 of the code. If judgment has been ren- 
dered by the special term, it must be reviewed upon appeal 
by the general term, and in no other way. Merchants Bank v. 
Scott. Opinion by Johnson, J. 


DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF GEORGIA.* 


AGENCY AND AGENTS. 


1. Where a policy of insurance contained a clause that, “if 
any prior or subsequent insurance has been, or may here- 
after be, made upon said property, and not consented to by 
said company, in writing, this policy shall be null and void,” 
and the policy holder notified the agents of the company 
that he would get additional insurance, and the agent con- 
sented, and the insured acted upon that consent, and pur- 
chased the insurance, the first policy is not void, although 
the consent of the agent was not in writing. Carrugi v. The 
Atlantic Fire Ins. Co. 

2. An agent of an insurance company authorized to make 
and revoke contracts of insurance is the proper person to 
give consent to the procuring of new insurance, unless his 
powers be restricted by the company in this respect, and 

he insured have notice of the restriction. Ib. 

8. Notice of an intention to get additional insurance, and 
eonsent thereto by the agent of the company, is sufficient, 
under the clause in this policy, to justify the insured in pro- 
curing the new insurance, there being no fraud. But if, 
after this new insurance is effected, the original policy be 
renewed, and no other notice in fact be given to the agent 
of the new insurance, the insurance will or will not be valid, 
according, as from all the facts, and the conduct of both 
the insured and the agent, the jury shall believe it was or 
was not the intent of the insured to commit a fraud by over- 
insuring his property. Ib. 

4. The war revoked the agency of a citizen of this state, in 
this state, for a citizen of Massachusetts, which existed 
when the war commenced, without any act of revocation or 
renunciation by the parties. Howell et al. v. Gordon. 

5. The courts of this state have no jurisdiction to render 
a valid judgment against a citizen of another state in a 
common-law action, unless he has been within the limits of 
this state, and has been served with process while in this 
state. And a judgment confessed by the agent of such non- 
resident citizen, who has never been served in this state, 
would not bind third persons, and if it is levied upon prop- 
erty claimed by a third person, he may deny the validity of 
the judgment on the ground that the court had no jurisdic- 
tion of the person of the defendant. Ib. 

6. Where an agent was appointed in this state, by a non- 
resident person, to look after or act as agent for certain lots 
of land, with no other or general powers, and an attachment 
was issued against said non-resident owner, and levied upon 
said lots, the agent, by virtue of this authority, was not 
‘uthorized to confess a general judgment binding upon said 
defendant in attachment. Ib. 


ARBITRATION. 


1. Whether an award be illegal or not upon its face is a 
question of law for the court, and is not an issue to be sub- 
mitted to a jury. Cobb v. Morris et al. 





*From 40 Georgia Reports. 





2. In an issue formed upon an allegation that an award of 
arbitrators was made under a mistake of the arbitrators, the 
general merits of the controversy are not in issue, and it 
falls upon the party attacking the award to show the fact of 
the mistake ; and it is not enongh to show that the weight 
of testimony is against the award, and from thence infer a 
mistake. Ib. 


CONFLICT OF JURISDICTION. 


1. It appeared that 8. had instituted suit against E., in a 
court of this state, to recover the sum of $5,000, alleged 
to be due the plaintiff by the defendant, and,during the pend- 
ency of the suit in this state, the plaintiff instituted a suit 
against the defendant E. in the supreme court of the state 
of New York, and held him to bail there, for the same iden- 
tical demand for which the suit was pending in the court of 
this state. A judgment was obtained by the plaintiff 
against the defendant, in the superior court of this state, 
in the suit instituted here, which judgment was paid off and 
satisfied by the defendant; and a bill was filed by the de- 
fendant in that judgment against the plaintiff therein, al- 
leging that, after the payment and satisfaction of the judg- 
ment obtained in this state, the said plaintiff fraudulently 
led the defendant in that judgment (now complainant), 
both by word and act, to believe that the suit pending 
against him in the New York court would be abandoned, and 
thereby prevented him from making his defense thereto, as 
he otherwise should have done, but, with full knowledge 
that the judgment obtained in this state had been paid off 
and satisfied, afterward proceeded in the New York court, 
and obtained a judgment there upon the same identical de- 
mand. The prayer of the bill is that the defendant may be 
perpetually enjoined from enforcing that judgment so ob- 
tained in the New York court against him and his securities 
on his bail bond: Held, that the states of the American 
union, except for all purposes as specified in the constitu- 
tion of the United States, are, in legal contemplation, for- 
eign to each other, and that, as both parties are citizens of 
this state, a court of equity has jurisdiction over the per- 
son of the defendant, to restrain him, by injunction, from 
enforcing the judgment obtained in the state of New York ; 
it being contrary to equity and good conscience that the de- 
fendant should collect both judgments for the same de- 
mand ; that there is a clear distinction as to the power and 
authority of a court of equity, in this state, to restrain, by 
injunction, the proceedings of a court in another state, and 
the power and authority of the court to restrain, by injunc- 
tion, the personal action of a citizen of this state. In the 
one case, a court of equity, in this state, has no jurisdic- 
tion; in the other, it has jurisdiction to restrain the per- 
sonal action of the defendant from enforcing an unconscien- 
tious demand in another state, in a proper case made ; that 
the record now before the court makes such acase. Comity 
between the courts of the several states does not require 
the courts of this state to assume that the courts of the 
state of New York are any more competent to hear and de- 
cide the defendant's claim, and to do him justice, than are 
the courts of this state, to the jurisdiction of which the de- 
fendant has voluntarily submitted the same for adjudica- 
tion, andthe judgment of the court below, dismissing the 
complainant’s bill, should be reversed. Engel v. Schuerman. 

2. When the courts of this state and the courts of the 
United States have concurrent jurisdiction over the subject- 
matters and parties to a controversy, that tribunal which 
first actually takes the jurisdiction will retain it. Hines & 
Hobbs v. Rawson. 

3. If a suit be brought in a state court, and that court, in 
the exercise of its proper powers, enjoins one of the parties 
to the suit oefore it from reducing his demand to a judg- 
ment until certain assets shall be marshaled and certain 
questions of priority in the distribution of those assets be 
settled. it is a violation of the injunction for the person en- 
joined to attempt to escape the effects of the injunction by 
commencing proceedings to get a judgment in the circuit 
court. Courts of the United States and the state laws may 
punish any of the enjoined parties, or their agents, who thus 
act, for contempt of its process. Ib. 
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4. A state court cannot order a suit brought in a United 
States court to be dismissed, or proceedings in it to be 
stayed, but it may punish its own suitors for disobeying its 
process of injunction by bringing such suit in contempt of 
said process. Ib. 

CONTRACT. 

Sims gave Cox his obligation, in rescission and compromise 
of a former contract for the purchase of a plantation, ‘by 
which he bound himself to deliver to Cox, at the railroad 
depot, on or before the first day of February, 1869, twenty 
bales of cotton in good order, averaging in weight four 
hundred pounds to the bale, and averaging in quality mid- 
dling, with the following guarantee: “‘And the said Sims 
guarantees to said Cox that the said cotton shall be worth 
to him sixteen and one-half cents per pound in the common 
currency of the country.” When the obligation was due, 
cotton was worth in the market twenty-six and one-half 
cents per pound. Sims tendered to Cox the value of the 
cotton at sixteen and one-half cents per pound. Cox 
refused to receive the money, and sued for the then 
market value of the cotton. Held, that the sixteen and a 
half cents per pound was the damage stipulated by the par- 
ties, and Cox was not entitled to the market price as the 
measure of damages under this contract. Sims v. Cox. 


CORPORATIONS. 


1. When neither the charter of a corporation nor any gen- 
eral statute imposes on the individual members thereof a 
liability to pay its debts, such liability cannot be imposed 
by a by-law of the corporation. And the fact that the 
individual members of the corporation may have repre- 
sented to the public that they were so liable, will not bind 
them as stockholder, nor will equity entertain a bill against 
them as stockhoiders, under such by-law, or on account of 
such representations. If they have incurred liabilities as 
individuals, disconnected with their corporate capacity, 
they should be proceeded against in their individual char- 
acter, and not in their capacity as stockholders. Reid et al. 
y. Eatonton Manufacturing Company. 

2. When the charter of a manufacturing company imposes 
no personal liability on the stockholders, the creditors trust 
the corporation upon the faith of the capital stock as the 
only means of repayment. And they have no right, after the 
corporation is dissolved, or has become insolvent, by reason 
of the destruction of its property by an army during war, to 
call upon the stockholders to account for dividends made 
in good faith, in the regular transaction of the business of 
the company, from the incomes arising from the sale of 
articles produced by it at a time when the company was 
prosperous, and its property, held as capital stock, was 
considered ample for the payment of all its indebtedness. Ib. 


CRIMINAL LAW. 

1. Defendants were indicted for the offense of simple lar- 
ceny, and charged with having wrongfully and fraudulently 
taken and carried away a certain “‘ white hog,’’ without 
alleging the hog to have been of any value. Held, that 
by the common law, at the time of our statute adopting the 
same, the value of the property in an indictment for simple 
larceny was required to be alleged and proved on the trial, 
and that that rule of the common law is still of force in this 
state, and a failure to allege the value of the property, 
alleged to have been stolen, in the indictment, is a good 
ground for arresting the judgment after verdict. Davis et al. 
v. The State. 

2. An indictment for bigamy must allege that the first 
marriage was lawful, or set forth such facts as will amount 
to such an allegation. King v. The State. 


EVIDENCE. 

A suit was instituted on a note signed “ Meador & Tum- 
lin,” and the copartnership was denied by Tumlin, under 
oath. On the trial the plaintiff offered to prove “that 
printed hand-bills, signed ‘Meador & Tumlin,’ advertising 
for hands to work in the stone quarrying business, were 
distributed at various points and stuck up at various places 
at Stone Mountain, and that one of them was stuck upon 
the door of the house where Tumlin boarded,” which evi- 








dence was ruled out by the court. There being a verdict 
in favor of Tumlin, a new trial was granted by the court 
below, which was excepted to. Held, that a copartnership 
cannot be proved by general reputation, but the fact that 
printed hand-bills, with the firm name signed thereto, 
were stuck up at various places in the town where the 
defendant was residing at the time, one of which was 
stuck upon the door of the house where he boarded, was 
competent evidence to be submitted to the jury for their 
consideration upon the trial of the issue between the par- 
ties, and as this evidence was rejected by the court, the 
judgment of the court below granting a new trial in the 
case should be affirmed on that ground alone. Tumlin v. 
Goldsmith. 





HUSBAND AND WIFE. 


1. A suit was instituted on a note by Nancy Jackson, 
administratrix of James Jackson, against Robert H. Jack- 
son, administrator of Alfred Jackson, and on the trial 
thereof Nancy Jackson was offered as a witness in relation 
to certain transactions which took place after the death of 
the respective intestates, touching the payment of the note, 
and other matters connected therewith. Held, that Nancy 
Jackson was a competent witness under the provisions of the 
code, but that she could not testify as to any facts which 
came to her knowledge by reason of the confidential rela- 
tion of husband and wife during her coverture as the wife 
of the intestate. Jackson v. Jackson. 

2. A wife is a competent witness, though her husband be 
a party, but she cannot give evidence of any fact which she 
acquired by virtue of the confidential relations existing 
between her husband and herself. McIntyre v. Meldrim. 


JURORS. 


When, on the trial of a case, one of the jurors appeared in 
the morning to be intoxicated, and the attention of the 
court having been called to his condition, and the parties 
litigant consented to let him remain on the jury, and try 
the case in his then condition, but it appears bythe affi- 
davits of the bailiff and others, that, after the jury had 
been charged with the case in the evening of the same day, 
he left the jury and drank more liquor, and otherwise mis- 
behaved, that he conversed with persons during the trial in 
relation thereto, and said ** that he was against the defend- 
ant because he was a war man,” which facts did not come to 
the knowledge of the defendant until after the trial,—Held, 
that by consenting to take the juror in the morning in his 
then intoxicated condition, the defendant did not consent 
that he should drink any more ardent spirits, nor can such 
consent be construed so as to sanction his subsequent 
improper conduct in the evening, after being charged with 
the case. Besides, he was a prejudiced and not an impartial 
juror, and according to the ruling of this court in Blalock v. 
Phillips, 38 Ga. 216, the verdict should have been set aside. 
Jackson v. Jackson. 

NOVATION. 

1. In 1864, the holder of a promissory note, made in 1860, 
at the demand of the security, gave up the note and took 
from the principal a new note, with other security, which 
last note was to be paid in confederate money. Held, that 
this was a new contract, and the amount due thereon is to 
be ascertained under the ordinance of 1865, relating to con- 
tracts made during the war. Horne et al. v. Young et al. 

2. D. was indebted to F. for slaves bought of him, and F 
was indebted to P. for land, and by mutual agreement of 
the three, D. gave his note to T., the amount of the several 
debts being the same. This is a novation. The debt from 
D. to F. and from F. to T. are at an end by the new contract 
between D. and F., and the consideration of this contract 
is, on the part of T., the satisfaction of his debt on F., and 
on the part of D. the satisfaction of his debt to F. Dever v. 
Akin. 

REBELLION. 

The Western and Atlantic Railroad was engaged in the 
service of the confederate government, by carrying troops 
who were in the service of said gover t, for comp 
sation paid by said government, to the battle-fleld of 
Chickamauga. The husband of the plaintiff was captain 
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of a company in said service, and was carrying his com- 
pany on the cars of said road, under the orders of his 
superior officer, to engage in the battle of Chickamauga. 
While both the road and the captain were thus engaged 
in the common cause of aiding the confederate govern- 
ment to prosecute the war against the United States (the 
captain's fare on the road being paid by the confederate 
government), a collision occurred upon the road, and the 
captain was killed. Held, that the courts must now ad- 
judge such mutual employment an illegal transaction, in 
violation of the supreme law of the land, and that they 
will not lend their aid to either party to recover damages 
for any injuries received by the carelessness or the negli- 
gence of the other, while they were engaged together in 
the service of the confederate government, aiding it in the 
prosecution of hostilities against the government of the 
United States. Martin v. Wallace, superintendent. 


STATUTE OF FRAUDS. 

H. & P., merchants, sold goods to R., to the amount of 
$10.30, and charged the same to R. on their books ; and after- 
ward Y., who was indebted to R., went to H. & P. in com- 
pany with R., and said, “I am owing R., and if you will 
charge the amount he owes you to me, I will pay it, if you 
will wait until Colonel Pride pays off his hands ;”’ to which 
H. & P. agreed, and thereupon credited R.’s account in full, 
and released him in the presence of Y., and charged the 
amount on their books to Y. Afterward H. & P. sued Y. 
in a justice’s court on the amount so charged to him, and 
the defendant pleaded the statute of frauds against their 
right to recover. The justice gave judgment in favor of the 
plaintiff, and the case was brought up to the superior court 
by a writ of certiorari, which was sustained by the court. 
Held, that this was an original undertaking on the part of Y. 
to pay the debt of R. to the plaintiffs, and not a collateral 
undertaking or promise to pay the debt of R., which the 
statute requires to be in writing, and that the court below 
erred in sustaining the certiorari, and holding that the de- 
fendant was not liable to pay the debt to the plaintiffs, ac- 
cording to the statement of facts contained in the record. 
Harris & Price vy. Young. 


TRANSFERRING CASES TO UNITED STATES COURTS. 

1. M., a citizen of South Carolina, commenced his action 
against C. and §8., ‘n the courts of this state, on a note and 
a proceeding to foreclose a mortgage on real estate of 8. 
Pending the actions, 8. filed his bill against M. and C., alleg- 
ing that he was onlya surety forC. on the note, and gave the 
mortgage on his real estate to M. for the accommodation of 
C., and that C. had paid a large amount of usurious interest 
to M., and that C. had consented to transfer to him his 
claim against M., and prayed to be subrogated to the rights 
of C., and that the usurious interest paid by C. might be 
credited on the note held by M. M. filed his petition and 
affidavit, stating that he had reason to and did believe, that, 
from prejudice or local influence, he would not be able to 
obtain justice in the state court. Held, that M. had a right 
to have the case transferred to the United States circuit 
court, under the acts of congress, passed 27th July, 1866, and 
2d March, 1867. Stewart et al. vy. Mordecai. 

2. The bill having been filed by 8. against M., who was a 
citizen of a state other than that in which the suit was 
brought, for the purpose of “ restraining or enjoining him,” 
M., on making the affidavit, and giving the bond required, 
was entitled to the transfer, as a final determination of the 
controversy, so far as it concerns him, can be had in the 
United States courts, without the presence of C., the other 
defendant. Ib. 

3. The affidavit filed in such case cannot, under the act 
of congress, be traversed in the state court. Ib. 


—__ +e —_. 


VERIFICATION. —A verification of an answer, stating that 
the same “is true, except as to the matters therein stated,” 
etc., is insufficient, and judgment may be entered as upon 
failure to answer. Sexaner v. Bowen, to appear in 10 Abb. 
Pr. (N. 8.) 





WHAT IS PERSONAL LUGGAGE OF A TRAY- 


ELER. 
Macrow v. THE GREAT WESTERN RAILWAY Co.* 
Luggage of a traveler by railway: what is personal luggage o 

a traveler.—A_ passenger by railway cannot claim to a0 
carried as ordinary personal luggage articles unconnected 
with his personal use and convenience, or of such a size and 
shape as that they cannot be reasonably carried as luggage. 
The true rule is, that whatever the passenger takes with 
him for his personal use or convenience, according to the 
habits or wants of the particular class to which he belongs, 
either with reference to the immediate necessities or to 
the ultimate purpose of the journey, must be considered 
as personal lugg: This includes not only articles of 
apparel, whether for use or ornament, but also the gun- 
case or the fishing apparatus of the sportsman, the easel 
of the artist on a sketching tour, or the books of the stu- 
dent, and other articles of an analogous character, the use 
of which is personal to the traveler. 


The plaintiff had recently returned from Canada, with the 
intention of settling in England, but had not then pro- 
vided himself with a home. He was journeying by the 
defendants’ railway, his luggage being put into the van. 
One box was lost on the journey, and among other things 
in it which he had brought from Canada were six pairs of 
sheets, six pairs of large blankets, and six large quilts. 
Held, that such articles did not come within the 
description of personal luggage, and that the de- 
fendants were not liable for their loss. 

In this case an action was brought by the plaintiff against 
the defendants, to recover compensation for the loss of a 
box containing a variety of articles, which box was carried 
by the defendants as the personal luggage of the plaintiff. 
The defendants had paid a sum of money into court, and 
pleaded the carriers’ act (1 Will. 4, c. 88), and also that the 
goods were not the personal luggage of the plaintiff. At the 
trial before Blackburn, J., a verdict was returned for the 
plaintiff for a sum over and above that paid into court, leave 
being reserved to the defendants to move to set aside the 
verdict and enter it for them. A rule having accordingly 
been obtained, Cur. adv. vult. 

The facts, cases and arguments are so fully referred to in 
the following elaborate judgment, that it is unnecessary 
here to repeat them. 

Cockburn, C. J. This was an action brought by the plaii: 
tiff for compensation for the loss of luggage, lost whiic 
traveling as a passenger on the defendants’ railway. At 
the trial before my brother Blackburn the question of how 
far the articles lost came within the description of ordinary 
passenger's luggage arose. A verdict passed for the plaintiff. 
It appeared that the defendants had received with the plain- 
tiff, who was a passenger on their line, a box, as part of his 
personal luggage, and that this, having been placed in the 
luggage van, was lost on the journey. It was to recover the 
value of the contents of this box that the action was 
brought. The defendants, as to part, paid money intc 
court, and as to the residue, pleaded the carriers’ act, and 
also denied that they were responsible for the articles, on 
the ground that they were not personal luggage. The 
plaintiff had recently returned from Canada, with the 
intention of settling in England, but had not yet 
provided himself with a home. Among other articles 
which were in the box were six pairs of sheets, six pairs 
of large blankets and six large quilts, which had 
formed part of his household goods in Canada, and which 
he intended to be again part of his household goods when 
he should have provided himself with ahome. The judge 
reserved leave to move to reduce the amount of the ver- 
dict, if found for the plaintiff, by the value of these things 
if they were not personal luggage, for which the defend- 
ants were responsible; and, subject to that reservation, 
directed the jury that some of the articles were clearly 
covered by the carriers’ act, as to which he left no question 
tothem. As to other articles, including the sheets, blank- 
ets and quilts in question, he left it to the jury to sa) 
whether they were personal luggage or not, and directed 
them to assess their value. The jury found that the sheets, 
blankets and quilts were personal luggage, and of the value 
of 16l. The value of all the articles for which, according to 
their finding, the defendants were responsible, exceeded 





* Decided in the court of Queen’s Bench, June 7, 1871. 
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the money paid into court by 221. 8s. 6d. The verdict was 
entered, therefore, for that amount, subject to leave to move 
to reduce it by 16. A rule to that effect was accordingly 
obtained, against which cause was shown before my brothers 
Blackburn, Mellor and myself. By the act under which the 
company is constituted, it is provided that passengers by the 
railway shall be entitled to have a fixed quantity of luggage, 
according to their respective classes, conveyed with them 
free of charge. The question for our decision is, whether 
the articles of bedding hereinbefore referred to can be 
considered as ordinary passenger’s luggage? The impos- 
sibility of traveling without the accompaniment of a cer- 
tain quantity of luggage for the personal comfort and con- 
venience of the traveler has led from the earliest times to 
the practice, on the part of carriers of passengers for hire, 
of carrying, as a matter of course, a reasonable amount of 
luggage for the accommodation of the passenger, and of 
considering the remuneration for the carriage of such lug- 
gage as comprehended in the fare paid for the conveyance 
of the passenger. Under the older system of traveling by 
stage coach, canal boats, or other vessels, the amount of 
luggage to be thus carried free of charge has commonly made 
part of the contract by express stipulation or notice from 
the carrier. Under the modern system of railway convey- 
ance, it is fixed and regulated by the various acts of parlia- 
ment under which railways have been established. The 
provisions fixing the amount of luggage which the tray- 
eler shall be entitled to take with him free of charge has 
atwo-fold object: first, that of insuring to the traveler the 
conveyance of a reasonable amount of luggage ; secondly, 
that of protecting the carrier from all dispute as to the 
amount of luggage which the passenger may claim to have 
carried, as well as entitling the former to a proper remu- 
neration for the carriage of luggage in excess of the quan- 
tity thus fixed by statute. Besides thus fixing the quantum 
of luggage which the passenger shall be entitled to have 
carried free of charge, the railway acts have, in conform- 
ity with the practice of carriers under the old system, 
taken care expressly to limit the right of the passen- 
ger to ordinary luggage, which must be taken to mean 
the personal luggage of the traveler. In consequence 
of the personal luggage of the traveler being obviously 
for his convenience, and therefore accessory, as it were, to 
his conveyance, it may be thought that the liability of the 
carrier in respect of the safe conveyance of passengers’ 
luggage should have been co-extensive only with the liability 
in respect of the safety of the passenger. The law, however, 
is now too firmly settled to admit of being shaken, that the 
liability of common carriers in respect of articles carried as 
passengers’ luggage is that of carriers of goods as distin- 
guished from that of carriers of passengers, unless, indeed, 
where the passenger himself takes the personal charge of 
them, as in Tally v. The Great Western Railway Company, L. 
R., 6 C. P. 44,in which case other considerations occur. On 
the other hand, the obligation of a railway company or other 
carrier of passengers to carry the luggage of a passenger 
being limited to personal luggage, it follows that it is only 
in respect of what properly falls under the denomination of 
personal luggage, or has been accepted by the carrier as such, 
that the liability to carry safely, irrespective of negligence, 
attaches. It is necessary to state the proposition with this 
qualification —as the limitation both as to the quantity and 
the character of the luggage to be carried is established for 
the protection of the carrier, it fotiows that in either respect 
it may be waived by the latter ; and, consequently, that if the 
carrier permits the passenger, either on payment, or with- 
out payment, of an extra charge, to take more than the 
regulated quantity of baggage, or knowingly permits him 
to take as personal luggage articles that would not come 
under that denomination, he will be liable for their loss, 
though not arising from his negligence. Thus, in the case 
of The Great Northern Railway Company v. Shepherd, 8 Ex. 
30, Lord Wensleydale says: “If the company had notice 
that a passenger brought with him goods which were not 
luggage, and they chose to carry them, they would be 
responsible.”” Again, he says: “If the plaintiff had carried 
those goods exposed, or had packed them in the shape 





of merchandise, so that the company might have known 
what they were, and they had chosen to treat them as 
personal luggage, and carry them without demand- 
ing any extra remuneration, they would have been 
responsible forthe loss. So, also, upon any limit in point 
of weight; if the company chose to allow a passen- 
ger to carry more, they would be liable for.” In 
like manner, in Cahill vy. The London and North-western Rail- 
way Company, 13 C. B. (N. 8.) 818, I expressed the opinion of 
the court of exchequer chamber when I said: “If a railway 
company, who by their act of parliament are bound, or by 
their regulations profess, to carry personal luggage free, 
choose to take as ordinary luggage that which they know to 
be merchandise, I quite agree that it is not competent to 
them, in the event of a loss, to claim exemption from lia- 
bility on the ground that the article consists of merchan- 
dise, and not of ordinary luggage. But, on the other hand, 
if a passenger who knows, or ought to know, that he is only 
entitled to have his ordinary personal luggage carried free 
of charge, chooses to carry with him merchandise for 
which the company are entitled to make a charge, he 
cannot claim to be compensated in respect of any loss or 
injury by the company, to whom he has abstained from 
giving notice of the contents. In such a case he car- 
ries it at his own risk.” It being clear that the con- 
tract on the part of a railway company is to carry per- 
sonal luggage only, it follows that it is only in respect 
of what can properly be termed personal luggage that a 
liability in case of loss in the absence of any negligence 
arises. The difficulty in the present case, as it has been 
in many others, is to determine what properly comes 
under the description of ordinary personal luggage. The 
definition of baygage, which is here a synonym of “lug- 
gage,”’ given by Story on Bailments (499), namely, “such 
articles of necessity or personal convenience as are usually 
carried by passengers for their personal use, and not mer- 
chandise or other valuables, although carried in the trunks 
of passengers, which are not designed for any such use, 
but for other purposes, such as a sale and the like,” 
though it appears to have been approved of by Lord Wens- 
leydale in the case before cited, has been criticised in 
America, as appears from the note of the editor of the 7th 
edition of Mr. Justice Story’s work, on the ground that 
what is “usually’’ carried by one man differs materially 
from what is usually carried by another. It seems to us, 
however, a misapprehension to suppose thai Story intended 
to say that ordinary passengers’ luggage comprehended only 
that which was common to all passengers. We believe him 
to have used the term “usually” relatively to the habits 
and the wants of the different sorts and classes of 
travelers. In Phelps v. The London and Northwestern Raii- 
way Company, 19 C. B. (N. 8.) 221, which is an authority 
binding upon us, the question for the court was whether an 
attorney, traveling as a passenger on a railway, was entitled 
to carry with him in his portmanteau, as ordinary luggage, 
the deeds and documents which are required as evidence 
on atrial which he is going to attend. The court of com- 
mon pleas held that he was not. Erle, C. J., says: “It is 
agreed on all hands that it is impossible to draw any very 
well-defined line as to what is and what is not accessory or 
ordinary luggage for a traveler; that which one traveler 
would consider indispensable, would be deemed superfluvus 
and unnecessary by another. But the general habits and 
wants of mankind must be taken to be in the mind of the 
carrier when he receives a passenger for conveyance.” 
This at once illustrates in what sense the word “usually” 
is employed by Story, and affords a strong reason 
why the word “usual,” or the word “ordinary,” or some 
word equivalent in effect, should be considered as 
qualifying the word “luggage.” The cases of Cahill 
v. The Londo and North Western Raihway Company, 
4 L.T.R.(N. 8.) 246; 10 C. B.(N.8.) 115; affirmed in error (13 
Cc. B. [N. 8.] 818); The Great Northern Railway Company v. 
Shepherd, 8 Ex. 30, and The Belfast and Ballymena Railway 
Company v. Keys, 4 L. T. R. (N.8.) 841; 9 H. of L. 556, establish 
that articles of merchandise cannot be considered as per- 
sonal luggage. In Hudston vy. The Midland Railway Company. 
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20 L. T. R. (N. S.) 526; L. R. 4 Q. B. 366, the point arose in a 
different manner. The plaintiff there had tendered to the 
company a spring horse which he had purchased and was 
taking home to his children as part of his luggage. The 
company refused to receive it unless he paid for the carriage, 
whereupon he paid the charge, and afterward brought an 
action to recover back the sum he had so paid. My brother 
Lush in that case observes: “It is extremly difficult to frame 
a definition in terms which shall embrace all that is intended 
to be brought within the regulation, and excludes all 
that is intended to be excluded. I cannot say I am 
satisfied with any of the definitions which hitherto have 
been given. They have been quite enough for the cases 
in which they have been pronounced, but it does not 
appear to me that any of them are perfect.’’” He then 
proceeds to say: “The only definition I can think of, and 
one which is sufficient for this case, is, that the words 
ef the statute describe a class of articles which are ordin- 
arily or usually carried by travelers as their luggage.” 
He then proceeds to hold that the dimensions and size 
of this spring horse took it out of this definition. Con- 
sidering the way in which the point arose in the last case, 
namely, on the refusal of the company to accept and carry it 
P gratis, it was certainly relevant to inquire whether the ar- 

ticle was such as might be reasonably rejected by the com- 
pany on account of its size and shape, though it did not 
exceed the statutable weight. While the authorities 
referred to establish that a passenger cannot claim to 
have carried as ordinary personal luggage articles uncon- 
nected with the personal use and convenience of the 
traveler, or, as in Hudston v. The Midland Railway Company, 
of such a size and shape as that they cannot be reason- 
ably carried as luggage, we hold the true rule to be, that 
whatever the passenger takes with him for his personal use 
or convenience, according to the habits or wants of the 
particular class to which he belongs, either with reference 
to the immediate necessities or to the ultimate purpose of 
the journey, must be considered as personal luggage. This 
would include not only all articles of apparel, whether for 
use or ornament — leaving the carrier herein to the protec- 
tion of the carrier’s act, to which, being held to be liable in 
respect of passengers’ luggage as a carrier of goods, he un- 
doubtedly becomes entitled — but also the gun case or fish- 
ing apparatus of the sportsman, the easel of the artist on a 
sketching tour, or the books of the student and other arti- 
cles of an analogous chararacter, the use of which is per- 
sonal to the traveler, and the taking of which has arisen 
from the fact of his journeying. On the other hand, 
the term “ordinary luggage,”’ being thus confined to 
that which is personal to the passenger, and car- 
ried for his use and convenience, it follows that 
what is carried for the purpose of business, such as mer- 
chandise or the like, or for barger or ulterior purposes, such 
as articles of furniture or household goods, would not come 
within the description of ordinary luggage, unless accepted 
as such by the carrier. The articles as to which the question 
in the present case arises consisted of bedding. Now, 
though we are far from saying that a pair of sheets or the 
like, taken by a passenger for his use on a journey, might 
not fairly be considered as personal luggage, it appears to 
us that a quantity of articles of this description, intended, 
not for the use of the traveler on the journey, but for the 
use of his household when permanently settled, cannot be 
held to be such. We are, therefore, of opinion that the 
rule to reduce the damages in respect of these articles must 
be made absolute.— 24 L. T. R. 618. 


——_-—< > 


The solicitor of internal revenue has now under consider- 
ation the most important cases pending before the com- 
missioner, and expects to be able to finish opinions upon 
all of them by the 25th inst. There are about twelve cases 
relating to interests of railroads and banking institutions, 
decisions upon which are anticipated as affecting financial 
matters. The commissioner will be ready to publish his 
decisions on receiving the opinion from the solicitor. 
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PRACTICE ON PROBATE OF WILL. 


1. Order of proof; examination of private papers; testi- 
mony of experts in handwriting: photographs as evidence: 
costs. Upon the probate of awill, contested on the grounds 
of the genuineness of the paper offered, the testamentary 
capacity of the decedent, and the freedom of the act, the 
contestant’s evidence as to the genuineness should first be 
received, and that relating to capacity and undue influence, 
successively afterward. The Taylor Will Case; opinion by 
Hutchins, Surrogate, to appear in 10 Abb. (N. 8.) 

2. It is proper to allow the contestant an examination of 
private papers of deceased in the administrator’s hands, 
bearing on the personal relations involved in the issues; 
family letters being first submitted to the court to determine 
their relevancy, before disclosing their contents by putting 
them in evidence. Ib. 

3. The proponents of a will are not required, after having 
made a prima facie case, to produce all their cumulative 
evidence before any evidence has been given by the con- 
testants. Ib. 

4. The statute (Laws of 1837, ch. 460,817) authorizes the 
surrogate, in his discretion, to require the persons who 
have had possession of the will since its execution to be 
examined ; but not the lawyer who drew the will. Ib. 

5. The rule that declarations of the testator, made subse- 
quent to the date of execution, are inadmissible does not 
justify the exclusion of such declarations when offered as 
strictly corroborative evidence in respect to the genuine- 
ness of the signature, or the freedom of testator from 
undue influence, and in rebuttal of contestant’s evidence on 
those points. Ib. 

6. To give weight to the testimony of experts in hand- 
writing against the genuineness of the signature to a will, 
it must be supported by strong corroborative proof of the 
mental condition of testator, the physical condition under 
which he wrote, the state of bodily health, and the like. Ib. 

7. Photographic copies of a signature are not admissible 
to aid an expert as a basisof opinion as to the genuineness 
of the original signature. Opinions of those acquainted 
with the handwriting in question, formed from an examin- 
ation of photographic copies of the signature, are entitled 
to but little weight. Ib. 

8. Photographs of signatures should not properly be re- 
sorted to as a means of evidence, without investigating the 
infractive power of the lens, the angle at which the original 
was inclined to the sensitive plate, the accuracy of the 
focusing, the skill of the operator and the method of pro- 
cedure; and if the photograph were an absolutely perfect 
reproduction of the original signature, there would be no 
necessity for the study of the reproduction if the original 
could be produced. Ib. 

9. Detection of counterfeits and forgeries distinguished. Ib. 

10. An allowance of the costs of contest to an unsuccess- 
ful contestant of the probate of a will —though authorized 
by the act of 1870 relating to the surrogate’s court in the 
county of New York —should only be granted in excep- 
tional cases. Ib. 

————__e oe —_—__ 


BILLS OF LADING AS SECURITIES FOR 
ADVANCES. 


We have more than once had occasion to discuss the rights 
of parties where bills of lading have been forged or fraudu- 
lently assigned, considerable attention having been given to 
this subject with reference to the case of Meyerstein v. Bar- 
ber, which was a case of one of a set of three bills of lading 
being held back when an advance was obtained on the two 
others, and a subsequent advance obtained on that one. 
There was a peculjarity about that case, it being really a 
question as to the validity in point of time of the pledge of 
the two bills of lading first transferred, the goods being in 
the hands of the wharfinger, by whom they were delivered 
to the transferree of the third bill. It was decided in all 
the courts through which the cause went, that the goods 
were transferred by the assignment of the two bills of lad- 
ing, although they were still in the hands of the wharfinger. 
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Amore recent case gives rise to the consideration of an 
analogous question, about which, however, it appears to us 
no doubt whatever ought to have existed. Before refer- 
ring to it, the case of Thiedemann vy. Goldschmidt, 1 L. T. R. 
(N. 8.) 50, should be looked at. The plaintiff carried on 
business as acorn factor at Newcastle-on-Tyne under the 
name of “R. Thiedemann & Co.” The defendants 
carried on business as merchants in London under the 
name of “ Bischoffsheim & Goldschmidt,” acting, during 
all the material transactions, as the London agents and 
correspondents of a company at Berlin, called “ The 
Berlin Discount Company.’’ One Homeyer, a merchant 
of Wolgast, in Prussia, drew upon the plaintiffs, who re- 
quested the Union Bank to accept “against properly in- 
dorsed bill of lading.” Goldschmidt & Bischoffsheim pre- 
sented several bills to the Union Bank for acceptance, and 
left with the bank what purported to be a genuine bill of 
lading. The bill of lading turning out to be forged, the 
plaintiff asked Goldschmidt & Bischoffsheim to deliver up 
the bills accepted by the Union Bank; but they declined, 
alleging that they, or their correspondents, the Berlin Dis- 
count Company, had given good and valid consideration for 
the bills, and were, in fact, purchasers of them, without 
notice of any fraud. The court of appeal in chancery, dis- 
solving an injunction granted by Vice-Chancellor Stuart, 
restraining proceedings by the Berlin Discount Company 
against the plaintiff or the Union Bank, decided that the 
title of the indorsees of the bills could not be disputed. 
Lord Campbell said “ the banking company were indorsees 
bona fide for value; whether it was upon a discount, or 
whether it was advancing the value in any other way, 
seems to me to be wholly immaterial. * * * 
It must be considered that the bills were accepted by Thiede- 
mann on the credit of Homeyer; and for that reason it 
would be most alarming if the title of the indersee (he hold- 
ing the bills bona fide for value) could be at all impeached.” 
Bat he added that if counsel “‘ could have made out that the 
banking company had misapplied the bills, and were not 
bona fide holders of the bills, I think he would have been 
entitled, or at least might have shown that an action against 
the acceptor might have been defended.” Nothing is said 
about the fraudulent bill of lading; and this shows — what it 
is very desirable should be thoroughly understood — that 
banking companies cannot be made responsible on bills 
which they negotiate because there is fraud on the part of 
one of the parties, unless there is a departure from commer- 
cial usage, or, in the case of a forged bill of lading given as 
security, a distinct representation that such bill is genuine. 
This brings us to the recent case, in which the same bank 
was concerned. 

We reported this case on the 22d ult., Leather v. Simpson, 
“L. T. R. (N. 8.) 286. In that case it was sought to make 
the bank liable on a memorandum attached to certain bills of 
exchange in this form: ‘‘The Union Bank of London holds 
bills of lading and policy for 251 bales cotton, per William 
Cummings.” Now it was contended that if the bank did 
not hold genuine bills, the representation was false, and the 
bank might be held responsible for the money paid to retire 
bills accepted on the faith that the bill of lading held by the 
bank was genuine. Vice-Chancellor Malins asked whether 
the memorandum could be considered a guarantee by 
the bank, and he said: “It would be a very dangerous 
thing for a bank if it were to be said, that, because they say 
that they have a document of that kind, which they believe 
to be genuine, they therefore guarantee it.” And he most 
sensibly directs what persons should do who accept on the 
faith of such securities as bills of lading. They ought, hig 
honor remarked, to make a demand of this nature: “ You 
say you have a bill of lading, we should like to look at it; 
forward it tous. We are going to accept two bills to a very 
large amount. Before we do so, we should like to see the 
bills of lading, to test the signature, and see that we are 
perfectly safe.” 

We remember expressing the opinion in opposition to the 
decision in Myerstein v. Barber, that a party who holds 
asecurity for goods in the hands of a wharfinger ought to 
do his part by obtaining the wharfinger’s warrant, and that 





if he fails to do this, and thereby the commission of a fraud 
is facilitated, whereby third parties are damnified, it is he 
and not the third parties who ought to suffer. On the strict 
view of law, that is not quite correct ; but where it is possi- 
ble, those who, by their laches, allow a fraudulent document 
to pass as a security without investigation, ought to suffer; 
and there can be no doubt that Vice-Chancellor Malins was 
perfectly correct and just in his decision in Leather v. Simp- 
son. We recognize, with him and with Lord Campbell, the 
importance of preserving the utmost certainty as to bills of 
exchange; and to affect their negotiability by extrinsic cir- 
cumstances, save such as are taken by a court of equity as 
notice of fraud, would be to shake commercial transactions 
most seriously. 

That we may not be supposed to have overlooked any 
decision, we may mention that Robinson v. Reynolds, 2 Q. B. 
196, is in effect the same as Thiedemann v. Goldschmidt. A 
bill of exchange had been accepted on the faith of a bill of 
lading presented by the bona fide holder, who had not been 
guilty of any improper conduct whatever, and who, when 
he presented the bill of exchange for acceptance, believed 
the bill of lading to be genuine, and he was held entitled to 
recover on the bill of exchange. And lastly, there can be 
no distinction made, as stated by the vice-chancellor in 
Leather v. Simpson, between a bill filed to have the accept- 
ance delivered up before it is arrived at maturity, and a bill 
filed to have the money restored after the bill has arrived at 
maturity, or has been treated as having arrived at maturity, 
and the amount of it paid. — Law Times. 


© @e-—___ 


A GERMAN LAWYER’S OATH. 


The following is a specimen of the comprehensive and 
exhaustive oath the lawyers of Germany must take, on 
being admitted to the bar of the respective monarchical 
German states in which they live: 

“You shall promise and swear, that, after his highness, 
the duke and lord, Lord (here follows the name of 
the prince), Duke of Saxe-Coburg-Gotha, has granted you 
the license to practice law as a member of the bar before 
all courts and public authorities of this state (the duke- 
dom of Saxe-Coburg), you will be faithful, obedient and 
subject to his highness and his high legal successor in the 
government; show obedience to the constitution; faith- 
fully keep and observe the laws and ordinances especially, 
according to your best knowledge and understanding; 
faithfully and industriously aid every body, the poor man 
quite as willingly as the rich man, without fear of the 
courts, to his right, by advice, speech and action; not 
overcharge parties with fees; not obstruct the amicable 
settlement of lawsuits, but further it as much as possi- 
ble; not retard or hinder justice in any way whatsoever; 
never give countenance to dishonest designs of parties, 
particularly not suggest to any party or any accused per- 
son groundless subterfuges and statements contrary to 
truth, or recantation; and if you should find the cause of 
a party, in your persuasion, to be without foundation, or 
not based upon the law, and you could not amicably dis- 
suade such party, as is your duty to do, from its intent, 
not represent it in court in such cause any longer; and 
never, in any case taken in hand by you, speak and act 
more than you are instructed to do; keep secrets intrusted 
to you inviolate; take care of and return in good time pub- 
lic papers and records laid before you or communicated to 
you; keep safely funds which may be intrusted to you, and 
give aconscientious account of them; and finally, show to 
the public authorities and courts, before which you will 
appear as counsel, due respect, and abstain from all invec- 
tive against the same; also, not be prevented from the ful- 
fillment of these duties either by favor, gifts, friendship or 
enmity, or any other impure motive, and altogether so 
behave as is becoming and befitting a conscientious and 
duteous attorney and counselor at law. 

“Oath— All that has been read to me now I have well 
understood and solemnly promise to do; I will keep that 
oath firmly, inviolately and faithfully, so help me God!” 
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THE VALIDITY OF BOTTOMRY BONDS. 


Many cases have been decided with reference to the valid- 
ity of bottomry bonds given by masters of ships, without 
previous communication with the owners, in several 
instances the decisions invalidating them on the ground of 
the absence of such communication. In the case of The 
Staffordshire, before the Irish court of admiralty in April 
last (Ir. L. T. R. for May 27), the question has been very 
learnedly reviewed, a bottomry bond being held valid under 
the following circumstances: The Staffordshire, while on a 
voyage from London to Callao, and under a charter for the 
latter place, the time for fulfilling which was limited to the 
30th September, 1869, put into Melbourne in a leaky condi- 
tion. The master, who was also a part owner, having good 
reason for supposing that the shipwrights, in whose hands 
the vessel was placed for the purpose of repairs, would pre- 
vent her from sailing from Melbourne in time to fulfill her 
charter unless their claims were paid, and, being without 
funds, on the 7th September raised the sum of 3,265l. from 
the ship’s agents resident in Melbourne upon a bottomry 
bond of the ship and freight. The co-owner of the ship was 
resident in London. The decision was, that communication 
between the master and the co-owner was not necessary to 
give the bond validity, but the facts were exceptional. 

It is impossible, except at great length, to go into the 
cases showing precisely under what circumstances com- 
munication with owners has been held imperative so as to 
give validity to hypothecation, but it may be useful to state 
some of the prominent principles applied to particular 
cases. A recent leading case is The Panama, L. R.3 P. C. 
199; 238 L. T. R. (N. 8.) 12, in which it was held that where 
practicable it is absolutely necessary that notice should be 
given by the master to the owner of the vessel. The ques- 
tion there was, whether the known insolvency of the owner 
was any excuse. Lord Romilly, in giving judgment, said : 
“It resolves itself solely into a question of insolvency, and 
whether insolvency excuses the giving of notice, there hav- 
ing been no judicial insolvency. Their lordships are of 
opinion that if they were to lay down this as a principle, it 
would produce a serious evil. In the first place, it is very 
difficult to tell whether a person isinsolvent. Is it to depend 
on the ultimate result of whether he was actually insolvent 
at the time? The fact of whether a man is insolvent or not, 
may depend upon the result of a single item in a contested 
account, which may involve a question of difficult legal 
decision. * * Their lordships are of opinion, that, until a 
person has been judicially declared insolvent, the owner 
is the person to receive notice’’—this is singular phrase- 
ology —“ * * in case he is judicially declared insolvent, 
the ownership rests in other persons; but that in no case 
can a communication be dispensed with.” But in the case 
of The Karnak, L. R.2 P. C. C. 505; 21 L. T. R. (N. 8.) 159, 
the judicial committee treated the fact of no communi- 
cation having been made with the owner before the 
bond was taken as one the effect of which cannot be 
appreciated without taking it in combination with the 
other facts of the case. And the decision distinctly 
was, that the existence of the necessity which the mari- 
time law requi to validate the hypothecation of the 
ship and cargo by bottomry is to be ascertained by evi- 
dence in the usual manner. There it was distinctly 
pointed out that the word “ necessity ’’ has no artificial or 
distorted meaning in admiralty. The construction of the 
common-law courts is accepted, and they treat it as mean- 
ing a high degree of need—a need which arises when 
choice is to be made of one cf several alternatives, under 
the peril of severe loss if a wrong choice should be made. 
The judgment in the case of the Karnak is avery useful 
one ; but we shall only quote one more remark as to a cap- 
tain’s alternatives. “In the case of a voyage,” it is said, 
“it is probably correct to say that any alternative for the 
captain is better than total loss of the ship and cargo, 
and that he is under a necessity of choosing another 
ulternative, if any should be possible, and, in respect 
of bottomry, any combination of events which would 
vrevent the completion of the voyage with profit, 











unless money should be obtained by bottomry, would 
raise the question whether there was need for bottomry in 
such high degree as to create a necessity.” This, it will be 
observed, establishes a very liberal principle, and little need 
be added to the observations we have quoted to indicate 
what would be an occasion of necessity. But there is a 
state of facts in which the duty of communicating with 
the owner of cargo would appear to be imperative (The 
Hamburg, 8 L. T. R. [N.8.] 175). There the head note says, 
“ Semble, that when the value of the ship, freight and cargo 
would together amount to a less sum than that contem- 
plated by the bottomry bond, it is absolutely the master’s 
duty to communicate with the owners of cargo before 
hypothecating their property.”’ 

Further, it is of course a question of evidence whether 
communication with the owners is practicable. Upon this 
point two leading cases are The Oliver, Lush. 484, and The 
Oriental, 7 Moo. P. C. 398. In the former of those cases Dr, 
Lushington stated the rule, as it had been laid down by the 
superior court, to be that the master, before giving a bond 
on ship and cargo, should, if practicable, correspond with 
the owners of the cargo, as well as with those of the ship, 
and receive instructions from them ; and that the lender on 
bottomry, before he enters into an engagement to advance, 
should satisfy himself that such communications have 
been made. He says: “*The whole question resolves itself 
into this— Was it reasonably practicable for the master to 
have any such correspondence with the shippers and con- 
signees of the cargo?”’ And in that case he thought it was 
not reasonably practicable to do so, taking into considera- 
tion the urgent necessity for the ship’s repairs, and he pro- 
nounced for a bond given forthem. The Oriental, decided 
by the court of appeals, lays down the rule, that to justify 
the agent of the ship in taking a bottomry bond on the 
ship, an express communication must be made to the 
owner, by telegram if possible. In The Hamburg (on 
appeal, Brown & Lush. 253), Lord Kingsdown laid down a 
similar rule. 

In the case of The Staffordshire, two of the objections to 
the bond were that the bond included freight earned in 
respect of a different cargo from that which was on board 
the vessel when the bond was given, and that the bottomry 
premium was excessive. But The Jacob, 4 Chr. Rob. 245, 
shows that the mere including of the freight of a subse- 
quent voyage would not, of itself, invalidate a bottomry 
bond. And in Parsons on Shipping, vol. 1, p. 160, in which 
is cited a decision of an American court (The Zephyr,3 
Mason, 441), it is stated that a general hypothecation of the 
freight of aship is construed to include all the freight of 
the whole voyage, whether earned at the time the bond is 
given or not, provided it has not been paid to the master or 
owner. And as tothe question of excessive premium, itis 
clear that that is not a ground for invalidating the bond; 
but the court has power to moderate it. La Ysabel, 
1 Dod. 277. 

We do not profess to have dealt with more than one or 
two prominent points connected with bottomry raised bya 
perusal of the case of The Staffordshire, a report of which 
we shall probably reproduce when space permits. Law 
Times. 
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THE LAW AS TO ARTIFICIAL WATER-COURSES. 


As Sir John Leach explained in Wright v. Howard, 18. & 
8. 208, the proprietor of each bank of a natural stream is the 
proprietor of half the land covered by the stream, but there 
is no property in the water. Every proprietor has an equal 
right to use the water which flows in the stream, and conse 
quently, no proprietor can have the right to use the water 
to the prejudice of any other proprietor. Without the con- 
sent of the other proprietors who may be affected by his 
operations, no proprietor can either diminish the quantity 
of water which would otherwise descend to the proprietors 
below, or throw the water back upon the proprietors above. 
Every proprietor who claims a right either to throw the 
water back above or to diminish the quantity of water 
which is to descend below, must, in order to maintain his 
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daim, either prove an actual grant or license from the pro- 
prietors affected by his operations, or must prove an unin- 
yerrupted enjoyment for twenty years. 

Totally different from this is the law as to artificial streams. 
The water of a natural stream belongs to no one; the right 
of using it, subject to the right of other proprietors to use 
it, and subject to any easements in the water, is, in the lan- 
guage of Mr. Justice Story, an incident annexed by opera- 
tion of law to the land itself, treated as arising ex jure na- 
ture (Tyler v. Wilkinson, 4 Mason [U. 8.] 397), as Chief Justice 
Whitlocke laid down in the leading case of Sury v. Pigot, 
Poph. 169. But the water of an artificial stream, flowing 
over the land of the person by whom it is caused to flow, is 
the property of that person, and is not subject to rights or 
liabilities in respect of any other persons whatsoever. 
Sampson v. Hoddinott, 5 W. R. 230; 1 C. B. (N. 8.) 590. It can- 
not, of course, be made to flow upon the land of a neigh- 
bor without his consent in the first instance ; but a right so 
tomake it flow may be acquired by prescription as well as 
byagreement. Ivimey v. Stocker, 14 W. R. 743; L. R., 1 Ch. 
9%. Where water is so made to flow upon the land of oth- 
ers, the rights of parties in it depend on whether the stream 
was originally meant to be of a permanent character or 
depends upon temporary circumstances. 

A right to the flow of water along an artificial channel 
cannot be acquired by prescription, unless circumstances 
show it was intended to be of a permanent character. 
Where the flow of water is intended to be of a permanent 
character, it becomes subject to the law of prescription in 
the same manner as a natural water-course ; and enjoyment 
and acts which, without the existence of an easement, 
would be tortious, may be evidence of the right to the use 
of water, although it flows through an artificial channel. 
Beeston v. Weate, 5 El. & BI. 986. In Magor v. Chadwick, 
A. & E. 571, the law was taken to be the same as regards 
all water-courses, artificial as well as natural, apart from 
special custom ; as if aright to the enjoyment of water in 
an artificial channel might be got by twenty years user, 
irrespective of the circumstances under which the channel 
was made. This is inconsistent with Arkwright v. Gell, 5 
M. & W. 208, and the recent decision in Gaved v. Martyn, 
WC. B. (N. 8.) 782, re-affirms the old doctrine as to the dis- 
tinction between rights in natural and artificial streams. 

In Arkwright v. Gell, a mill owner claimed aright to the 
flow of water discharged from a mill. The claim was 
founded on alleged user, and it was held that the mining 
owner, who, for upward of twenty years, had discharged 
the water from his mine into the stream upon which the 
mill stood, might, nevertheless, divert it when deeper 
draining was required; for that the mill owner could not 
have acquired a prescriptive right to the flow of the water, 
itappearing that the original user of the water was with 
notice that the supply might be discontinued. It is to be 
observed that the sole object of the water-course was to 
unwater the mine and thus get rid of a nuisance; and if the 
mill owner availed himself of it, he could only in reason 
expect to do so while the convenience of the mine owner 
required it. Next to this comes the leading case, Wood v. 
Waud, 3 Ex. 748, which contains a full exposition of the law 
on this subject, and establishes that no action will lie for 
the diversion of an artificial stream where it is obvious that 
the enjoyment depends upon temporary circumstances, and 
the interruption is by a person who stands in the position 
of a grantor. 

The decisions as to agricultural drainage rest on the 
same foundation and are to the same effect. In Greatrexr 
v. Hayward, 6 Ex. 291, which was decided on the authority 
of the two last-mentioned cases, it was held that a person 
who for upward of twenty years had used the water dis- 
charged by a drain from his neighbor’s land had not 
acquired a prescriptive right to the water, so as to preclude 
his neighbor from altering the level of the drain for the 
benefit of his own land. As Baron Parke said in that case, 
the right of the plaintiff to an artificial water-course, as 
against the party making it, depends on the character of 
the water-course and the circumstances under which it was 
made; and in this case it was apparent that the maker of 














the water-course never intended to give the other the use of 
it as a matter of right. As Sir William Erle explained in 
Gaved v. Martyn, the user of the easement of sending on the 
water of an artificial stream is of itself alone no evidence 
that the land, from which the water is sent, has become sub- 
ject to the servitude of being bound to send on the water to 
the land of the neighbor below * * * A party, by the 
mere exercise of a right to make an artificial drain into his 
neighbor’s land, either from mine or surface, does not 
raise any presumption that he is subject to any duty to con- 
tinue his artificial drain by twenty years’ user. Although 
there may be additional circumstances, by which that pre- 
sumption would be raised or the right proved, if it be 
proved that the stream was originally intended to have a 
permanent flow, or if the party by whom, or in whose behalf, 
the artificial stream was caused to flow, is shown to have 
abandoned permanently, without intention to resume, the 
works, by which the flow was caused, and given up all con- 
trol over the stream, such stream may become subject to 
the laws relating to natural streams; as was held in Ivimey 
v. Stocker, where the stream, if originally artificial, had been 
permanently abandoned by the tin-bounders. A custom, 
however, to renew original rights which appear to have 
been abandoned may be set up. Magor vy. Chadwick. 

Such are the rights and liabilities of the person by whom 
the stream is made to flow with respect to the owners of 
the land over which it is sent. As between such owners, it 
appears that the proper owner may at first divert the water, 
but after twenty years’ user the lower owners acquire a pre- 
scriptive right as against the upper owners to the use of the 
water, subject to such right as the maker of the stream 
may possess to divert or stop it. Arkwright v. Gell. 

We have hitherto spoken of streams which have an arti- 
ficial origin, whether from mining operations, or surface 
drainage. We have dwelt on this branch of the subject, 
which is an important one, owing to the extensive rights 
and interests connected with it, which would be imperiled 
if persons could claim in such water-courses the same 
rights as the law recognizes in the case of natural streams. 
Canals, however, as artificial streams, claim a share of our 
attention. The water in a canal is the property of the own- 
ers of the canal, that is to say, in the language of Sir Wil- 
liam Erle, they have property in the fumen aque if not in 
the identical passing atoms of water. Rochdale Canal Com- 
pany v. King, 14 Q. B. 122. 

Accordingly, it was held, in the last-mentioned case, 
that an action would lie for the abstraction of water 
for another purpose, the act being an invasion of a private 
right. Had the canal been a natural stream the inf-inge- 
ment would have been of a public right, and the remedy, if 
any, by information. See Attorney-General v. Great Eastern 
Railway Company, 18 W. R. 1187. Nor do the ordinary doc- 
trines as to the permissive use of water apply where a canal 
company has, for a series of years, suffered another canal 
company at a lower level to avail themselves of the surplus 
water which flowed over the locks and descended to the 
lower level, but the company have a right to pump it up 
again (Staffordshire and Worcestershire Canal Company v. 
Birmingham Canal Company, 15 W. R., H. L. Dig. 22; L. R., 1 
E. & I. App. 254), owing to the water in the canal being 
water accumulated under the authority of the legislature 
in a species of reservoir, which the company were bound to 
use usefully and economically, and might use over again, if 
they pleased, but could not give away. 

As regards pollution, the law as to artificial streams stands 
on a different footing. The maker of an artificial stream 
may stop it, if he pleases. unless it be of a permanent char- 
acter; but he may not foul it while it continues to run 
(Wood v. Waud), though the right of fouling an artificial, as 
a natural, stream may be acquired by use. Magor v. Chad- 
wick. In this respect, persons on the banks of an artificial 
stream stand in the position of ordinary riparian proprie 
tors. Whaley v. Laing, 3 H. & N. 675, shows it to be at least 
doubtful whether a person who takes water from a stream 
under a bare license to do so can maintain an action for 
fouling the stream higher up. The opinion expressed in 
Gale on Easements (p. 298, n.) is that he cannot. 
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Where the right to water flowing in an artificial channel 
exists, it passes upon a severance of the heritaze by impli- 
cation of law without any words of grant (Watts v. Kelson, 
19 W. R. 338), as an easement in its nature continuous, 
according to the well-known definition in Polden v. Bastard, 
14 W. R. 198. But in this respect there is no difference 
between natural and artificial water-courses.— Solicitor’s 
Journal. 
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NOTES AND QUERIES. 
Editor Albany Law Journal : 

Is a widow entitled to dower in lands of which ner nus- 
band was seized during coverture, but which were sold on 
execution to satisfy a judgment rendered against him alone? 
It may be some of your readers will answer this question. 

oe Lex.” 
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NEW YORK STATUTES AT LARGE. 
CHAP. 925. 

An Act to amend chapter nine hundred and seven of 
the laws of eighteen hundred and sixty-nine, entitled 
* Anact to amend an act entitled ‘ An act to author- 
ize the formation of railroad corporations and to 
regulate the same,’’’ passed April second, eighteen 
hundred and fifty, so as to permit municipal corpo- 
rations to aid in the construction of railroads, and 
also to amend chapter five hundred and seven of the 
laws of eighteen hundred and seventy, entitled ‘‘ An 
act to define the powers of commissioners appointed 
under chapter nine hundred and seven of laws of 
eighteen hundred and sixty-nine, bonding munici- 
palities to aid in the construction of railroads.” 

PASSED May 12, 1871; three-fifths being present. 

The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

SecrTion 1. Section first of chapter nine hundred and seven 
of the laws of eighteen hundred and sixty-nine is hereby 
amended so as to read as follows: 

$1. Whenever a majority of the tax payers of any munici- 
pal corporation in this state who are taxed or assessed for 
property, not including those taxed for dogs or highway tax 
only, upon the last preceding assessment roll or tax list of 
said corporation, and who are assessed or taxed, or represent 
a majority of the taxable property, upon said last assessment 
roll or tax list, shall make application to the county judge 
of the county in which such municipal corporation is situ- 
ate, by petition, verified by one of the petitioners, setting 
forth that they are such majority of tax payers, and are 
taxed or assessed for or represent such a majority of taxable 
property, and that they desire that such municipal corpora- 
tion shall create and issue its bonds to an amount named in 
such petition, and invest the same, or the proceeds thereof, 
in the stock or bonds (as said petition may direct) of such 
railroad company in this state as may be named in said peti- 
tion, it shall be the duty of said county judge to order that 
a notice shall be forthwith published in some newspaper in 
such county, or, if there be no newspaper published in said 
county, then in some newspaper printed in an adjoining 
county, directed to whom it may concern, setting forth that 
on a day therein named, which shall not be less than ten 
days nor more than thirty days from the date of such publi- 
cation, he will proceed to take proof of the facts set forth 
in said petition as to the number of tax payers joining 
in such petition, and as to the amount of taxable property 
represented by them. Any solvent corporation or com- 
pany assessed or taxed on said last assessment roll or tax list 
may join in such petition, and shall have all the rights and 
privileges under this act as other tax payers. Any person, 
partnership or corporation upon whom it shall have been 
intended to levy a tax by virtue of said last assessment list 
and tax roll, under whatever name, and who shall have paid 
or are liable to pay such tax thus intended to be assessed 
and levied, shall be a tax payer, entitled to represent the 
property thus taxed, and as such entitled to all the rights 
and privileges of this act. The petition authorized by this 
section may be absolute or conditional; and if the same 
be conditional, the acceptance of a subscription founded 





on such petition shall bind the railroad company accept. 
ing the same to the observance of the condition or cop. 
ditions specified in such petition; provided, however, that 
non-compliance with any condition inserted in such peti. 
tion shall not in any manner invalidate the bonds createq 
and issued in pursuance of such petition. No municipal 
corporation shall issue its bonds under the provisions of 
this act for a greater amount than twenty per centum of 
the taxable property thereof, as appears on its last assess. 
ment list or tax roll. The words “ municipal corporation” 
when used in this act shall be construed to mean any 
city, town or incorporated village in this state, and the 
words “tax payer” shall mean any corporation or person 
assessed or taxed for property, either individually or ag 
agent, trustee, guardian, executor or administrator, or who 
shall have been intended to have been thus taxed, and 
shall have paid or are liable to pay the tax as hereinbefore 
provided, or the owner of any non-resident lands, taxed 
as such, not including those taxed for dogs or highway 
tax only, and the words “tax list or assessment roll” 
when used in this act shall mean the tax list or assess. 
ment roll of said municipal corporation last complet; 

before the first presentation of such petition to the jud.. 
But nothing herein contained shall be construed so as to 
include the city of New York, or the counties of New 
York, Kings, Erie, Westchester, Onondaga, and the town of 
Royalton in the county of Niagara, within the provisions of 
this act. 

§ 2. Section two of chapter nine hundred and seven of the 
laws of eighteen hundred and sixty-nine is hereby amended 
so as to read as follows: 

§ 2. It shal! be the duty of the said judge at the time and 
place named in the said notice to proceed and take proof asto 
the said allegations in said petition, and if it shall appear 
satisfactorily to him that the said petitioners, or the said 
petitioners and such other tax payers of said municipal cor- 
poration as may then and there appear before him and 
express a desire to join as petitioners in said petition, do 
represent a majority of the tax payers of said municipal 
corporation as shown by the last preceding tax list or assess- 
ment roll, and do represent a majority of the taxable prop- 
erty upon said list or roll, he shall so adjudge and determine, 
and cause the same to be entered of record in the office of 
the clerk of the county in which said municipal corporation 
is situated, and such judgment and the record thereof shall 
have the same force and effect as other judgments and 
records in courts of record in this state; and in case any 
county judge, to whom any such petitions may have been 
presented, shall be declared incompetent or ineligible, or in 
any manner disqualified to hear the same, by any court on 
certiorari from any determination of such county judge in 
any proceeding under this act had before him, the original 
petitions, filed with the county clerk in such proceeding and 
on such determination, may be taken from file and presented 
to a judge of an adjoining county or a justice of the supreme 
court; and in all such cases the same proceedings may be 
had before such county judge or justice of the supreme 
court as are required by the provisions of this act. The 
judge shall file the petition as part of the judgment roll, 
and on making his final determination in any case he shall 
forthwith publish notice thereof for three weeks, at least 
once in each week, in the same newspaper in which notice 
of such hearing was published as ordered. 

§ 3. Section ten of chapter nine hundred and seven of the 
laws of eighteen hundred and sixty-nine is hereby amended 
so as to read as follows: 

§ 10. Nothing herein contained shall be construed as per- 
mitting any municipal corporation, in or through which 4 
railroad has been already constructed and is in operation, 
to aid in the construction of any other railroad under the 
provisions of this act, unless the railroad already built is 
assessed or taxed upon the assessment roll specified in this 
act; provided, however, that this section shall not apply to 
any railroad exempted from taxation by any law of this 
state. 

§ 4. Review of proceedings under the acts hereby 
amended shall be by certiorari, and no writ of certiorari 
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shall be allowed unless said writ shall be allowed within 
sixty days after the last publication of notice of the judge’s 
fnal determination, as provided in section two of this act, 
and, where such judgment is so entered prior to the pas- 
gage of this act, unless said writ is allowed within sixty 
days after the passage of this act. On the return of the 
certiorari the court out of which the same issued shall pro- 
ceed to consider the matter brought up thereby, and shall 
review all questions of law and of fact determined for or 
against either party by the county judge. And the said 
courts or court of appeals, in appeals now pending, and in 
all future proceedings, may reverse or affirm or modify, in 
all questions of law or fact, his final determination, or may 
remand the whole matter back to said county judge to be 
again heard and determined by him. And it may by order 
direct that he proceed thereon de novo, in the same manner 
and with the same effect as if he had taken no action there- 
in, or it may by such order specify how and in what partic- 
wars he shall hear and determine the same on such 
remanding thereof. Applications for certiorari shall be on 
notice. On review, persons taxed for dogs or highway tax 
only shall not be counted as tax payers unless that claim 
was made before the county judge. Thecounty judge shall 
forthwith proceed to carry into effect all orders of any 
eourt on review under this act. 

$5. Chapter five hundred and seven of the laws of one 
thousand eight hundred and seventy is hereby amended by 
adding to the end of section first as follows: But in case 
such commissioners and such railroad corporation cannot 
agree, or in case the said commissioners refuse to make 
any agreement, then in either case the supreme court at 
general term may,on motion and after hearing all par- 
ties interested, determine upon what terms and conditions 
said bonds should be delivered to said railroad corpora- 
tions, having due regard to the public good, the rights of 
said municipal corporation whose bonds are authorized to 
be issued, and the rights of said railroad corporation, and 
shall have power to compel the delivery of said bonds on 
such terms and conditions, and in such manner, as it shall 
thus determine upon, by the usual process of the court. 
Said court shall also, by the usual process of said court 
in like cases, have power at any time to prevent by injunc- 
tion the issue of said bonds or any portion thereof, on no- 
tice and for good cause shown. And any justice of said 
court may grant a temporary injunction until such motion 
can be heard. 

§6. Section four of chapter nine hundred and seven of laws 
of eighteen hundred and sixty-nine, as amended by chapter 
two hundred and eighty-three of the laws of eighteen hun- 
dred and seventy-one, is hereby amended by adding at 
the end thereof as follows: In case of a vacancy in the 
office of commissioners, or in case all commissioners are 
notified of any meeting, a majority of the commissioners 
shall have and exercise all the powers and duties of the 
three commissioners. The said commissioners may issue 
the said bonds payable at any time they may elect, less 
than thirty years, any law heretofore passed to the con- 
trary, but they shall not so issue said bonds that more than 
ten per cent of the principal of the whole amount of bonds 
issued shall become due or payable in any one year. 

$7. This act shall take effect immediately. 


CHAP. 859. 
An Act to provide for the election of certain judicial 
and other officers, and to fix their terms of office. 
PAssEpD April 28, 1871; three-fifths being present. 
The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

Secrion 1. There shall be elected at the next general elec- 
tion a county judge, in the respective counties of this 
state, where the term of the present county judge shall 
expire on the first day of January, one thousand eight hun- 
dred and seventy-two, and, in the counties in which the 
term of the present county judge does not expire on that 
day, then at the general election preceding the date on 
which such term shall expire (except in the counties of 
New York and Kings), who shall hold office for six years, 





and shall perform all the duties, possess all the powers now 
conferred upon county judges, or which may hereafter be 
conferred, and shall perform all of the duties which now or 
may be hereafter imposed by the laws of this state; pro- 
vided, however, that nothing in this act contained shall 
affect the election of county judge of the county of 
Greene, had at the general election in the year eighteen 
hundred and seventy, and the said election of said county 
judge is hereby legalized and confirmed for the full term of 
six years from the first day of January, eighteen hundred 
and seventy-one. 

§ 2. There shall be elected at the next general election a 
separate officer to perform the duties of the office of sur- 
rogate, in each of the counties of this state, where the 
term of the present surrogate shall expire on the first day of 
January, one thousand eight hundred and seventy-two, and, 
in counties in which the term of the present surrogate 
does not expire on that day, then at the general election 
preceding the date on which such term shall expire, and, in 
counties having a population exceeding forty thousand, in 
which such separate officer shall be determined upon as 
hereinafter provided. 

§ 3. In all cases where any county in this state (except the 
counties of New York and Kings) shall have a population 
exceeding forty thousand, the board of supervisors therein, 
at any meeting of such board, special or regular, called in 
the usual form, may by resolution thereof provide for the 
election, at the following general election, of an officer 
other than the county judge, who shall perform the duties 
of surrogate therein. 

$4. Such resolution shall be immediately delivered by the 
clerk of the board of supervisors to the county clerk, 
whose duty it shall be to file the same in the office of the 
clerk of said county, and keep the same as a part of the 
records thereof. Within ten days after such resolution shall 
be filed in the office of such county clerk, he shall transmit 
to the office of the secretary of state, to be filed and kept in 
his office, a copy of such resolution, duly certified by him. 
The board of supervisors in the several counties of this 
state (except New York and Kings) shall, at the annual 
meeting in the year eighteen hundred and seventy-one, fix 
the salary of the county judge in those counties where the 
salary has not been fixed since the adoption of the sixth 
article of the constitution, and in counties in which surro- 
gates shall be elected they shall fix the salary of the sur- 
rogate, which salaries shall not be less than the salaries 
now paid such officers, respectively. 

$5. The separate officer elected and performing the duties 
of the office of surrogate, and the legal officer discharging 
the duties of county judge and of surrogate, and elected 
at the election provided for in this act, shall enter upon 
their duties on the first day of January next after such 
election, and shall hold their office for the term of six 
years from said first day of January, but where such officers 
shall be elected to fill a vacancy, then they shall enter 
upon the discharge of the duties of the office to which 
they have been elected immediately upon the receipt of the 
certificate of such election. 

$6. Whenever the office of county judge shall be va- 
cant in a county having a population exceeding forty 
thousand, the board of supervisors of that county, if there 
be a separate officer to perform the duties of the office 
of surrogate in said county, may resolve that there shall be 
no such officer in said county, and thereupon the office 
of such officer shall be deemed vacant and abolished from 
the time the office of county judge shall be filled; and 
if there be no such officer, such board may resolve that 
there shall be such officer in such county, in which case 
such officers shall be elected at the time and in the manner 
in all respects that the county judge in said county shall be 
elected. 

$7. The separate officers elected to perform the duties 
of the office of surrogate, under the fifteenth and sixteenth 
sections, article six of the constitution of this state, shall 
be denominated surrogates of the respective counties. 

$8. Whenever any surrogate in a county shall be precluded 
from acting as such in any case, by reason of interest. 
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relationship, by consanguinity or affinity, to any party in- 
terested therein, so that he would be excluded from being 
a juror, or by reason of being a witness of any will, or having 
acted as counsel in such case, and there are no legal officers 
in such county to discharge the duties of such surrogate, or 
where such officer shall also be incapacitated from acting as 
such surrogate, by reason of the foregoing disabilities, in 
the case of the surrogate, the county judge of such county, 
or, in case of his disability for like causes, then the district 
attorney, shall possess the power and exercise jurisdiction 
in all respects in such case as the surrogate of such county 
would be authorized to possess and exercise were it not for 
such disability. The district attorney of such county, while 
acting as surrogate in such case, shall be entitled to receive 
the same compensation, pro rata, as the officer acting as 
county judge and surrogate of such county is entitled to 
receive, to be audited by the board of supervisors, and to be 
paid by the county treasurer, in the same manner as the 
salary of the county judge and surrogate shall be paid; and 
in counties where there is a separate officer to perform the 
duties of the office of surrogate, then the district attorney 
of such county shall receive the same compensation, pro 
rata, as such surrogate shall be entitled to receive in such 
county for the time said district attorney shall be acting as 
surrogate in such cases of disability, which shall be author- 
ized by the board of supervisors, and paid as the salary of 
such separate officer elected to perform the duties of the 
office of surrogate is paid. 
$9. This act shall take effect immediately. 


Cap. 911. 


Aw Act to provide for the introduction of the Amer- 

_ system of cable towage upon the canals of this 

s 5 

PASSED May 10, 1871; three-fifths being present. 
0 ’ 
Wael Aieaing do cunt ofaeass ee Senate 

SECTION 1. Permission is hereby granted to James Rich- 
mond and William §8. Farnell, of the city of Lockport, New 
York, their associates and successors, who may organize a 
corporation under the act entitled “ An act to authorize the 
formation of corporations, for manufacturing, mining, 

hanical and chemical purposes,”’ passed February seven- 
teenth, eighteen hundred and forty-eight, and any act or 
acts amendatory thereof, to introduce upon the canals of 
this state an improved system of cable towage, under a pat- 
ent or patents to be held or acquired by said corporation, 
with the exclusive right to use the said system thereon, 
during the ful: term for which said corporation may be 
organized. 

$2. The said James Richmond, William 8. Farnell, their 
associates and successors, as heretofore specified, are hereby 
authorized and empowered to transport cargoes, and to tow 
boats and floats, loaded or unloaded, for hire, upon the 
canals of this state, at a rate of speed not exceeding four 
miles per hour, and which shall not work unusual and per- 
manent injury thereto ; and for such purpose may purchase, 
construct, erect and use thereon, such boats, boilers, 
engines, apparatus, chains, cables, structures and machin- 
ery, as shall be necessary to apply and operate said improved 
system of cable towage, in such manner as shall not inter- 
fere with navigation on said canals. Nothing, however, in 
this section contained, shall be construed as excluding other 
parties from the rights or privileges of propelling or towing 
any boats or floats upon the canals of this state, by the 
agency of steamboats, propellers, tugs, chains, cables, ele- 
vated railways, engines, or animal power, but simply to 
vest in the said James Richmond and William S. Far- 
nell, their associates and successors, or coi poration organ- 
ized as aforesaid, the exclusive right to apply and operate 
the said improved system of cable towage. 

§3. The machinery, engines and boilers, used in pursuance 
of this aet, the boats carrying the same, and the fuel and 
materials necessarily used in propelling the necessary boats 
and machinery to operate said towage system, shall be ex- 
empt from the payment of tolls upon all the canals of this 
state, but in no case shall fuel or material be exempt from 








payment of tolls except when on boats actually using the . 
same. 

§4. In case the said James Richmond, William 8. Farnell, 
their associates and successors, or corporation aforesaid, - 
shall neglect or fail to introduce said system of towage on 
the Erie canal within eighteen months after the passage of 
this act, all rights and privileges herein granted shall cease, 

§5. Nothing herein contained shall be construed to ex. 
clude the system of towage hereby authorized from the 
supervision and control of the canal board, but the same 
shall be subject to all the rules and regulations established, 
ana to be established, by the canal board for the navigation 
of the canals. 

§ 6. The legislature may, at any time, repeal, alter or mod- 
ify the provisions of this act. 

§ 7. This act shall take effect immediately. 


CHAP. 184, 


AN Act in relation to the publication of the laws of this 
state. 
PASSED March 27, 1871; three-fifths being present. 
SPM eS fees ores « oa 
SEcTION 1. Chapter three hundred and forty-five of the act 
entitled “ An act for the publication of the session laws in 
two newspapers in each county of the state,” passed April 
twenty-seven, eighteen hundred and sixty-eight, is hereby 
amended so as to read as follows: The publisher of each of 
the newspapers, so designated as aforesaid, shall be entitled 
to receive for such publication of all laws above specified a 
sum of fifty cents for each folio. 
§ 2. This act shall take effect immediately. 


CHAP. 239. 


An Act to amend the revised statutes in regard to 
surrogate’s bonds. 
PASSED March 31, 1871. 
The Pi of the State of New York, represented in Senate and 
Assembly, do enact as follows: 

SEecTION 1. Section eighty-seven, article six, title two, 
chapter twelve, part one of the revised statutes, is hereby 
amended so as to read as follows: 

§ 87. Every person hereafter appointed or elected to the 
office of surrogate of any county shall, within twenty days 
after receiving notice of such appointment or election, 
execute to the people of this state, with two or more sufi- 
cient sureties, being resident freeholders, a joint and 
several bond, conditioned for the faithful performance of 
his duties, and for the application and payment of all 
moneys and effects that may come into his hands as such 
surrogate in the execution of his office. The bond of the 
surrogate of the city and county of New York shall be in 
the penal sum of fifty thousand dollars, and of the county 
of Kings shall be in the penal sum of twenty-five 
thousand dollars; and the bond of every other surrogate 
of the other counties of the state shall be in the penal 
sum of ten thousand dollars. Every surrogate’s bond shall 
be properly acknowledged by all the persons who execute 
the same, and the sureties therein shall justify, in the aggre- 
gate, in double the penalty of the bond. Every such bond 
shall be recorded by the clerk of the county in whose office 
the same is filed in the record of deeds in his office, and such 
record, or a certified copy thereof, shall be evidence of the 
same force and effect as the original bond, in any action or 
proceeding against such surrogate or his sureties. Within 
thirty days after the passage of this act, and after his receipt 
of a copy of this act as provided for in the next section, 
every surrogate now in office shall execute a bond in con- 
formity with the provisions of this section, and file the same 
with the clerk of his county, and in default thereof his 
office shall be deemed vacant. 

$2. The secretary of state forthwith, upon the passage of 
this act, shall send to each of the surrogates in this states 
copy of this act. 

§ 3. This act shall take effect immediately. 
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TO OUR READERS. 

The third volume of the LAw JouRNAL closes with this 
number. The index, etc., will be sent with the first or sec- 
ond number of volume four. Those wishing to have their 
numbers bound can do so at a cost of $1.50 sheep, or $1.00 
half sheep, by sending them to Weed, Parsons & Co., Albany, 
N. Y. 

Subscribers failing to receive the LAw JOURNAL promptly, 
should notify the publishers of the fact, giving their ad- 
dress. Irregularities of this nature arise mainly from the 
fact that the mailing books, containing the particular 
address, street and number, of the subscribers in the larger 
cities, were destroyed at the time of the recent fire. 
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RESPONSIBILITY OF CARRIERS BEYOND 
THEIR LINE. 

The courts of the several states have never been 
able to agree upon a general and uniform rule as to the 
responsibility of carriers receiving passengers or goods 
destined to a point beyond the terminus of their route. 
It is said by the text writers to be the “ American 
Rule”’ that, in the absence of an express agreement, 
the responsibility terminates at the end of their line, 
but there are so many decisions the other way, that 
no one can say to a certainty what the rule is. In 
Massachusetts, Connecticut, and Maine the courts have 
held to this so-called ‘“‘ American Rule” with much 
rigor— have even excluded all presumptions or im- 
plication of a contract arising from the receipt of fare 
or freight money for the entire distance, or from an 
association or partnership between the connecting 
lines; while in New York, Pennsylvania, Dlinois and 
some of the other states, carriers have frequently been 
held liable for loss happening beyond their line, in the 
absence of any express agreement. 

The English courts have uniformly held that carriers 
who receive goods fora place beyond their own line, 
are liable, as carriers, to the ultimate destination. 
The same doctrine has been very properly applied in 
the case of passengers. In the case of Thomas v. The 
Rymney Railway Company, L. R. 6; Q. B. 266, recently 
decided in the exchequer chamber, it was expressly 
held that where a railway company issued a ticket fora 
journey, which must be partly made over the line of 
another company, and whether the passage over the 
other line be under an agreement to share profits, or 
simply under running powers, the company issuing 
such ticket are bound to see that the passenger is 
carried with due and reasonable care from one end of 
the journey to the other. The same doctrine was laid 
down in Great Western Railway Co. v. Blake, 7 H. & 
N.. 987. 

The supreme judicial court of New Hampshire have 
recently delivered an important and well-considered 
judgment in the case of The Nashua Lock Co. v. The Wor- 
cester and Nashua Railroad Co., 48 N. H. 339 (and to be 
reported in 2 American Reports), in which it was held, 
where there is a continuous line of different carriers 
united by an agreement, under which they carry goods 
through the connected line for one price which they 
divide among themselves in proportions fixed in their 
agreement, if one of the parties receives goods to be 
transported on the continuous line, marked for any 
Place in it, and takes pay for the entire distance, that 





party is bound to carry the goods or see that they are 
carried to their final destination, and is liable for a loss 
happening in any part of the connecting line. 

The opinion cf the court presents the following 
elaborate review of the different decisions on the ques- 
tion, which may be serviceable to our readers: 

Since the introduction of steam as the means of trans- 
portation by land and water, the general question 
raised in this case has been much considered in differ- 
ent jurisdictions, and there is no little confusion and 
contradiction of authority respecting the rule which 
shall govern the rights and liabilities of the parties, 
where goods are put in the course of transportation to 
distant places through connected lines associated in the 
business of common carriers. Where such lines are 
engaged in carrying passengers and their luggage the 
several parties to the continuous line incur, it would 
seem, the same liabilities for damage and loss of the 
luggage as in cases where they carry goods only. Dar- 
ling v. The Boston & Worcester Railroad, 11 Allen, 295; 
Quimby v. Vanderbilt, 17 N. Y. 312; Weed v. The 
Railroad, 19 Wend. 534; The Ill. Central Railroad v. 
Copeland, 24 Ill. 832; Ill. Central Railroad v. Johnson, 
34 id. 382. 

In England and in several of the United States it 
has been held, that, when a railroad or other common 
carrier receives goods marked or otherwise directed 
for a place beyond the carrier’s own line, this alone is 
prima facie evidence of a contract to carry the goods 
to their final destination, though the freight money for 
transportation through is not paid to the carrier that 
receives the goods, and though he is not shown to have 
any connection in business with other parties beyond 
his own line. Muschamp v. The Lancaster and Preston 
Railway, 8 M. & W, 421; Watson v. The Ambergate, 
Nottingham and Boston Railway, 3 L. & Eq. 497; 
Collins v. The Bristol and Exeter Railway, 11 Exch. 
790; S. C., 7 House of Lords’ Cases, 194; Coxon v. 
The Great Western Railway, 5 Hurlstone & N. 274. 
These and several other cases show that in England, 
after the fullest discussion in all the courts, the rule is 
firmly established that a carrier who receives goods 
marked for a place beyond his own line is prima facie 
bound to carry them as directed to their final destina- 
tion, and it is there held that the contract in such case 
is entire, and with the first carrier alone; that until 
some connection in the business, which has the general 
nature, if not the technical character, of a partnership 
appears between him and the subsequent carriers, no 
action can be maintained against them by the owner, 
though the goods were lost or damaged on their part 
of the route, 

I have not met with an American case in which the 
rule has been pressed to the extent of holding that the 
owner cannot come on any carrier, by whose default 
the loss or damage actually happened. There are, 
however, numerous authorities in the United States 
for the general rule of Muschamp v. The Railway, that 
the receipt of goods marked for a place beyond the 
line of the carrier who receives them implies a con- 
tract to carry them to their final destination, though 
no connection in business is shown with other carriers 
beyond, and though the price of transportation througt 
is not paid in advance. 

In Foy v. The Troy & Boston Railroad, 24 Barb. 382, 
the doctrine of the case is stated in the head note to be, 
that ‘‘ where a railroad company receives for transporta- 
tion property addressed to a person at a point beyond 
the terminus of the road, he will be understood, in the 
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absence of any proof to the contrary, to have agreed to 
deliver the property in the same order and condition 
in which it was received, to the consignee.” The 
court say: ‘It was no part of the plaintiff’s business to 
inquire how many different corporations made up the 
entire line of road between Troy and Burlington, or, 
having ascertained this, to determine at his peril which 
of said companies had been guilty of the negligence 
which resulted in the injury to his wagon.”’ In Schroeder 
v. The Hudson River Railroad, 5 Duer, 55, the agent of 
the defendants gave the following receipt at New York: 
“Received of Schroeder six boxes to be forwarded per 
Hudson River Railroad freight train to Chicago, Illi- 
nois;” and it was held that the defendants under this 
receipt were bound to transport the goods to Chicago. 
No connection in business with other carriers was 
relied on. In Kyle v. The Laurens Railroad, 10 Rich. 
(Law,) 282, the rule of Muschamp v. The Railway was 
approved. O’Neall, J., says: ‘‘The case of Muschamp 
v. The Lancaster & Preston Junction Railiway states, I 
think, the true rule.”’ The rule of Muschamp v. The 
Railway was approved and adopted in the Central 
Railroad v. Copeland, 24 Ill. 332, in which it was held 
that ‘a railroad corporation selling tickets through 
over its own and other roads is liable for the safety of 
passengers and their baggage to the point of destina- 
tion.’’ The case was put on the same ground as when 
goods are received marked for a place beyond the line 
of the carrier that receives them. The court say: ‘““We 
are inclined to yield to the force of the reasoning of 
the English courts, on principles of public convenience, 
if no other, and to hold when a carrier receives goods 
to carry marked for a particular place, he is bound 
to carry and deliver at that place. By accepting 
the goods so marked he impliedly agrees so to do, 
and he ought to be answerable for that loss.”” In the 
latter case of The Central Railroad v. Johnson, 33 Il. 
382, it was decided in the same state that, “‘ when a 
carrier receives goods to carry, marked for a particular 
place, he is bound under an implied agreement from 
the mark or direction to carry to and deliver at that 
place, though it be a place beyond his own line of car- 
riage.”’ In The Detroit & Milwaukee Railroad v. The F. 
& M. Bank, 20 Wis. 122, the railroad gave a receipt for 
the goods directed to New York, but the receipt pro- 
vided that the railroad should not be liable beyond 
their own road, and it was held that by an express 
agreement a carrier might limit his liability to his own 
road, when he receives goods marked for a place be- 
yond it. The road was, in that case, discharged upon 
the ground of an express agreement that it should not 
be liable beyond its own line, from which the inference 
is plain, that, in the absence of an express agreement 
controlling the contract otherwise implied from the 
receipt of the goods marked for a place beyond its line, 
the road will be liable for a loss happening beyond. 
In Angel v. The Mississippi & Missouri Raiiroad, 9 
Iowa, 487, it was decided that, ‘when a common car- 
rier receives goods marked for a particular place be- 
yond the terminus of his route, unaccompanied by any 
direction as to their transportation and delivery, ex- 
cept such as may be inferred from the marks, he is 
prima facie bound to carry and deliver them according 
to the marks.” 

St. John v. Van Santvoord, 25 Wend. 660, is a strong 
authority for the rule, that, when goods are received 
by a carrier marked for a place beyond his line, he 
is bound to carry them to their final destination, if 
there is nothing to control the contract implied by the 








receipt of the goods so marked. Nelson, C. J., de- 
livering the opinion of the court, says: ‘‘ It appears to 
me such a contract is fairly to be inferred from the 
receipt of the captain in the absence of any explanation. 
The box was directed to J. Petrie, Little Falls, Herki- 
mer county, indicating plainly to whom the plaintiffs 
were desirous of sending it, and was delivered on 
board for the express purpose of transhipment to him; 
and without any qualification or explanation the agent 
received the article and gave his receipt, in effect saying 
to the plaintiff, ‘I will take and deliver it at the place 
of destination according to the direction.’ So the 
plaintiffs must have understood the contract. It is 
the plain interpretation of the transaction. If the 
defendants had intended to limit their duty as common 
carriers short of the place of destination, they should 
in some way have indicated to the plaintiff this intent.” 
The judgment of the supreme court in this case was 
reversed by the senate (6 Hill, 157), upon the ground 
that the court should have received evidence of a 
custom controlling the general effect of the receipt of 
the goods marked forthe place of destination, though 
the custom was not known to the plaintiff; leaving 
the doctrine untouched that the receipt of the goods 
so marked, in the absence of evidence to explain and 
control the transaction, would imply an agreement to 
carry to the place for which they were marked. 

The American authorities above cited sustain the doc- 
trine of Muschamp v. The Railway, that when a carrier 
receives goods marked for a place beyond his own line, 
he is, prima facie, and in the absence of other evidence, 
bound by an implied contract to carry the goods to the 
place for which they are marked, though he has no con- 
nection in business beyond his own line and though he 
does not receive pay for transportation through. 

There is another class of American cases which hold 
that the mere receipt of goods marked for transporta- 
tion beyond the line of the party that receives them is 
not evidence of a contract to carry beyond his own 
line, if he has no connection in business with carriers 
beyond; but that, if several carriers associate in a con- 
tinuous line, carry goods for one price through, and 
divide the freight money among them in an agreed 
ratio, though they may not be technically partners, but 
only quasi partners, yet as to third persons who intrust 
goods to them for transportation they are jointly liable 
for a loss that happens in any part of the continuous 
line, though the freight money is not paid to the first 
carrier on delivery of the goods to him. 

In Champion v. Bostwick, 11 Wend. 571; 8. C., 18 id. 
174, several proprietors of different sections in a con- 
nected line of stage coaches divided the receipts of the 
whole route, in proportion to the miles run by each; 
and it was held that they were jointly liable as part- 
ners for an injury to a third person, not a passenger, 
caused by the negligence of one of them. It is to be 
observed that in this case the receipts of the way, as 
well as the through, travel were brought into the 
account; and on this a distinction has been taken 
between that case and one where the receipts of the 
through travel only are divided; and for that reason it 
has been said that in a case like the present there is no 
partnership and no joint liability. But as to parties 
who deal with the through line, it is of no consequence 
how the other business is managed, or whether any 
other business is done by the associated carriers. At 
most, the distinction is merely technical, and has no 
substance. Nor am I acquainted with any legal prin- 
ciple to prevent one engaged in a general business from 











































THE ALBANY LAW JOURNAL. 


487 











having a partner in one distinct part of it, like the 
through business in this case, without bringing all his 
business of the same kind into the partnership account. 
I take it to be no uncommon thing for a trader to have 
a partner in his business done at one place, who has no 
concern in his business of the same kind transacted at 
other places; for attorneys to form partnerships lim- 
ited to certain parts of their business, and merchants, 
in the voyages, or in a single voyage, of one ship. 

Hart v. The Rensselaer and Saratoga Railroad is to 
the point, that “‘ where three separate railroad compa- 
nies, owning distinct portions of a continuous railroad 
route, between two termini, run their cars over the 
whole road, employing the same agents to sell passen- 
ger tickets, and receive luggage to be carried over the 
entire road, an action may be maintained against any 
one of them for loss of luggage received at one terminus 
to be carried over the whole road.”’ Smith, J., delivering 
the opinion of the court in Mc Donaid v. The Western 
Railroad, 34 N. Y. 501, 502, says: ‘‘ We may judicially 
take notice of the fact that the vast business of inland 
transportation of goods is carried on mainly upon 
routes formed by successive lines belonging to different 
owners, each of whom carries the goods over his own 
line and delivers them to the next. Many of these 
routes extend over thousands of miles. Their propri- 
etors unite and receive goods for transportation upon 
the promise, express or implied, that they shall be car- 
ried safely to the place of delivery. The owner has 
lost sight of his goods when he delivers them to the 
first carrier, and has no means of learning their where- 
abouts till he, or the consignee, is informed of their 
arrival at the place of destination.” 

In Wibert v. The Erie Railroad, 12 N. Y. 256, it was 
said, that, ‘‘ where a carrier is in the habit of receiving 
and forwarding goods directed to any particular place, 
an agreement on his part to take them there has been 
presumed; but where these operations are entirely 
disconnected there isno partnership.” In Bradford v. 
The Railroad Company, 7 Rich. (Law) 201, it was held 
‘ that “an advertisement of a through line and the 
course of the business is evidence to charge all the 
roads engaged in the continuous line of transportation 
as jointly liable for carriage through the whole route.”’ 
Redfield, C. J., in delivering the opinion of the court in 
the F. M. Bank v. The Transportation Company, 23 Vt. 
131, speaking of Weed v. The S. & S. Railroad, 19 Wend. 
534, says: ‘“‘That case is readily reconciled with the 
general rule that such carrier is only bound to the end 
of his own route, by the consideration that in this case 
there was a kind of partnership connection between the 
first company and the other companies constituting 
the entire route, and also that the first carrier took pay 
and gave a ticket through, which is most relied on by 
the court; and in such cases where the first company 
gives a ticket and takes pay through, it may be fairly 
considered equivalent to an undertaking to carry 
throughout the entire route.’”’ Ina note to this case 
by Redfield, C. J., he says: ‘In that case (Weed v. 
The Railroad) the court seem to put the case more 
upon the fact of taking fare and giving a ticket through, 
which in practice is seldom or never done, except 
where there is a quasi partnership throughout the 
Toute.” This would seem to be a strong authority, 
that where there is a connected line of carriers, and a 
quasi, though it may not be technical and legal, part- 
nership, they are liable jointly for carriage through the 
whole connected route. 

By the statute of New York, enacted in 1847, ‘‘ when- 





ever two or more railroads are connected together, any 
company owning either of said roads receiving freight 
to be transported to any place in the line of either of 
said roads shall be liable as common carriers for the 
delivery of such freight at such place.’”’ This statute 
has received a liberal construction, and been held to 
make a railroad in New York liable for a loss on a road 
in the connected line beyond the limits of the state 
(Burtis v. The Buffalo and State Line Railroad, 24 New 
York 269); but not to discharge an intermediate carrier 
for loss caused by his own fault. Smith v. The N. Y. 
Central Railroad, 43 Barb. 225. 

In The Cincinnati H. & D. Railroad v. Speat, 2 Duval, 
4, it was decided that ‘“‘ where several parties are asso- 
ciated for the transportation of freight from Louisville 
to New York, executing through bills of lading and 
charging through freight, they will be chargeable as 
common carriers between those points; and in such 
cases public justice and commercial policy require a 
stringent construction against any intermediate irre- 
sponsibility as common carriers.’’ Two points were 
decided in this case: that the defendants were liable 
as common carriers for transportation through to 
New York; and that on the facts of the case they held 
the goods as common carriers and not as warehouse- 
men. The court say: “The facts conduce to prove 
that the appellants, associated as they were with 
steamboats and other carriers from Louisville to Cin- 
cinnati as joint transporters between those points, and 
jointly charging through freight arid giving through 
receipts, were, in the popular and technical import, 
common carriers to the whole extent between those 
termini.”” This reasoning applies with full force to 
the present case. 

In 2 Redfield on Railways, 104, the learned author 
sums up the result of the American cases on this partic- 
ular point as follows: ‘“‘The American cases upon the 
subject, with rare exceptions, recognize the right of a 
railroad company to enter into special contracts to carry 
goods beyond the line of their road; and where differ- 
ent roads are united in one continuous route such an 
undertaking, when goods are received and booked for 
any part of the line, is almost a matter of course.’”’ In 
the present case the defendants were united in a con- 
tinuous line to New York; the goods were received 
marked, which must be equivalent to booked, for New 
York; and the case would seem to fall clearly within 
the rule laid down in Redfield as the result of the 
American authorities. 

There is still another class of cases, in which it is held 
that the fact of a carrier receiving pay for transporta- 
tion to a place beyond his own line implies a contract to 
carry to that place. In the case of Hyde v. The Trent 
& Mersey Navigation Company, 5 T. R. 389, decided in 
1793, the marginal note is as follows: ‘‘Common car- 
riers from A. to B. charge and receive for cartage to 
the consignee’s house at B, from a warehouse there, 
where they usually unloaded, but which did not be- 
long to them; they must answer for the goods if 
destroyed in the warehouse by an accidental fire, 
although they allow all the profits of the cartage to 
another person, and that circumstance were known to 
the consignee.’”” The four judges delivered their 
opinions seriatim, and all agreed that the charge for 
cartage to the house of the consignee “put the case 
out of all doubt,”’ and bound the carriers who made 
the charge to carry the goods to their final destina- 
tion. In answer to the argument that the carriers 
acted as agents of the owner in forwarding the goods 
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beyond their own line, Mr. Justice Buller said: ‘“‘Ac- 
cording to the defendants’ own argument great incon- 
venience would result to the public from adopting the 
other rule. According to their argument there must 
be two contracts, where goods are sent by coach or 
wagon. But I think the same argument tends to 
establish the necessity of three; one with the carrier, 
another with the innkeeper and a third with the 
porter. But, in fact, there is but one contract; there 
is nothing like any contract or communication be- 
tween any other person than the owner of the goods 
and the carrier. But I rely on the charge which the 
defendants compelled the plaintiff to pay before they 
would engage to deliver the goods. The different 
proprietors may divide the profits among themselves 
in any way they choose, but they cannot exonerate 
themselves from their liability to the owner of the 
goods.” This case, coming before the agitation of 
these questions on the introduction of steam as a mo- 
tive power, and decided on the general principle appli- 
cable to the liability of carriers at common law, is 
certainly of very great weight. It decides that when a 
earrier receives goods to be transported beyond his 
own line and takes pay for carrying them to their 
final destination, he agrees to do what he has been 
paid for doing; and it repudiates the fanciful 
theory of an agency for the owner to forward the 
goods, and in his behalf procure them to be carried 
’ by others. 

In Weed v. The Saratoga & Schenectady Railroad, 19 
Wend. 534, the plaintiff’s agent took passage at Sara- 
toga in the Saratoga and Schenectady Railroad for Alba- 
ny and paid his fare to Albany. The route to Albany 
consisted of the defendants’ and the Mohawk and Hud- 
son River Railroad. When the agent arrived at Albany 
his trunk containing money of the plaintiff was miss- 
ing, and this action was brought to recover for the loss. 
One ground taken for the defendants was that there was 
no evidence the trunk was lost on their road. There 
was no evidence of a contract to carry to Albany except 
such as was implied from the fact that the two roads 
made a continuous line to Albany, and the defendants 
took the trunk for carriage to Albany and received the 
pay for carrying through. It was held that the pay- 
ment and receipt of fare through bound the defendants 
as carriers over the other road through the whole con- 
tinuous route. 

Wilcox v. Parmelee, 3 Sandf. 610, is an authority to 
the same point, that receiving pay for transportation 
to a place beyond the line of the carrier who receives 
it, implies a contract to carry to that place. The court 
say: “‘ Besides, there is a fixed sum which covers the 
whole charge; and it would be absurd to suppose that 
the defendant was to receive the whole sum for merely 
forwarding; that is, placing the goods on the vessels of 
some other party to be carried to their place of desti- 
nation.”’ 

Van Santvoord v. St. John, 6 Hill, 157, cited for the 
defendants, recognizes the doctrine of Weed v. The 
Railroad. In his opinion for reversing the judgment 
of the supreme court, the chancellor says: “‘In the 
case of Weed v. The Railroad the two lines were con- 
nected together by an arrangement between them- 
selves, and the agent of the defendant took the pay in 

advance for the conveyance of the plaintiff and his 
baggage the whole distance. Or, if no actual connec- 
tion between the two lines was proved, it at least 
appeared that the defendant permitted its agent to 
hold it out asa carrier of passengers and their baggage 











for the whole distance by taking pay therefor.” It 
thus appears that in Van Santvoord v. St. John, as in 
Hyde v. The Navigation Company, taking pay for car- 
riage to a place beyond the line of the party that takes 
it is regarded as decisive of an undertaking to carry 
to that place. Quimby v. Vanderbilt, 17 N. Y. 315, ig 
to the same point, that receiving pay for carriage 
through a continuous line imports a contract to 

through; and in Burtis v. The Buffalo and State Line 
Railroad, 24 N. Y. 269, 278, Sutherland, J., says: “It 
would appear to be settled by both the American and 
English cases, that when from usage in the particular 
business, or by receiving pay to the place to which the 












































goods are addressed, beyond the railway company’s I 
road, or from any other circumstance, it is to be pre- ( 
sumed that the undertaking of the railway was to 0 
deliver at such place, they are responsible for the deliy- C 
ery of the goods at such place, and are liable if the li 
goods are lost after leaving their road.” p 
In Choteaux v. Leach, 18 Penn. St. 224, furs were ship- H 
ped at Cincinnati for New York. The defendants te 
admitted that they were carriers on the canals and st 
railroads of Pennsylvania, but denied that they were Tl 
on the river Ohio. The furs were lost in a steamboat ar 
on that river. The court, Black, C. J., say: ‘They, of 
the defendants, received the full freight from Cincin- of 
nati to New York; and this is wholly inconsistent with th 
the notion that they were agents for the shipment of th 
the furs, and not carriers from Cincinnati to Pitts- pla 
burg, as well as on other parts of the route.”’ To the to 
same point is The Baltimore & Philadelphia Steamboat ant 
Company v. Brown, 54 Penn. 77, which cites and ap- ria 
proves The Illinois Central Railroad vy. Copeland, 2 Ra 
Ill. 338; The Illinois Central Railroad v. Johnson, 34 id. rec 
382; and The Railroad vy. Schwartzenburg, 9 Wright, line 
208. So in Cundee v. The Pennsylvania Railroad, 21 fac’ 
Wis. 582, where a railroad sells a through passenger evic 
ticket by a specified route to some point out of the plac 
state over lines belonging to other companies, it seems Rai 
the understanding of the first company is to transport sam 
the passenger and his baggage to such place of destina- Nor 
tion. Carey v. The Cleveland & Toledo Railroad, 29 Con 
Barb. 36, is to the same effect, and also The IlIlinois Con 
Central Railroad v. Copeland, 24 Til. 332, in which it was In 
held that a railroad selling tickets through over its own (Per 
and other roads is liable for the safety of passengers T ha 
and their baggage to the point of destination. Wheelerv. pres 
T he Railroad, 32 Cal. 52, cites and apparently approves “Ay 
the doctrine as laid down on this point in 2 Redfield on (but 
Railways, 109. In Carter v. Peck, 4 Sneed (Tenn.), 203, beyo 
the defendants received fare and gave a ticket toa that 
point beyond their own line; it was held that they tiff h 
were liable for a detention beyond their own line. from 
Harris, J., delivering the opinion of the court, says: Plain 
““When the defendants received the plaintiff's money contr 
and gave him a through ticket, they thereby became toad 
bound for his transportation over the entire line. The Taisec 
arrangement between the defendants and the pro- to de 
prietors of other portions of the line was a matter with to cha 
which the plaintiff had nothing to do. He was no think 
party to that arrangement, nor was he bound to look have 1 
to any person for the performance of the defendants’ in the 
undertaking but themselves.”’ guage, 
Redfield (Railways, 109), sums up the result of the ment ; 
authorities on this point as follows: ‘‘ It has generally court : 
been considered, both in this country and in the Eng- on the 
lish courts, that, receiving goods destined beyond the @ mon ¢; 





terminus of the particular company, and giving a check 
or ticket through, does import an undertaking to carry 











hip- 
ants 
and 
were 
boat 
hey, 
\cin- 
with 
it of 
itts- 
> the 
vboat 
i ap- 
d, 24 
34 id. 
ight, 
ud, 21 
enger 
f the 
seems 
sport 
stina- 
ul, 29 
linois 
it was 
3 own 
ngers 
elerv. 
proves 
eld on 
.), 208, 
t toa 
> they 
1 line. 
says: 
money 
ecame 
The 
2 pro- 
r with 
yas no 
0 look 
\dants’ 


of the 
nerally 
e Eng- 
md the 
1 check 
O calTy 


THE ALBANY LAW JOURNAL. 


489 











through, and that this contract is binding on the com- 
pany.” 

Then, again, there are American cases which main- 
tain the doctrine that, though carriers are associated 
in a continuous line, and one of them, on receiving 
goods marked for transportation through, takes pay 
for transportation through, which by agreement of the 
parties to the continuous line is divided among them 
in a fixed proportion, yet, in the absence of a positive 
agreement, each carrier is liable for loss on his own 
line, and not for a loss on any other part of the con- 
nected line. 

This appears to be the settled rule in Connecticut. 
In Hood v. The New York & New Haven Railroad, 22 
Conn. 1, the defendants’ road was connected with aline 
of stage coaches which runs from their terminus to 
Coleville; and they advertised that passengers by their 
line went by stage from Farmington to Coleville. The 
plaintiff bought a ticket of the defendants at New 
Haven for Coleville. The conductor on the said road 
took up the plaintiff’s ticket and gave him one for the 
stage. The plaintiff was injured on the stage route. 
The whole fare through was paid to the defendants, 
and they accounted on settlement with the proprietors 
of the stage line, and this was according to the custom 
of the business. There was no other contract between 
the stage company and the railroad. It was held that 
there was no contract by the defendants to carry the 
plaintiff on the stage route. The decision would seem 
to have been put mainly on the ground that the defend- 
ants had no corporate authority to contract for car- 
riage beyond their own line. In Elmore v. Naugatuck 
Railroad, 23 Conn. 457, it was decided that neither the 
receiving of goods directed to a point beyond the 
line of the road, nor an advertisement of the general 
facilities for transportation through the route, is 
evidence of a special contract to carry goods to the 
place to which they were directed. The Naugatuck 
Railroad v. The Button Company, 24 Conn. 468, is to the 
same effect; and in the later case of Converse v. The 
Norwich & Worcester Transportation Company, 33 
Conn. 166, the court consider the question as settled in 
Connecticut. 

In Maine a single case is cited by the defendants 
(Perkins v. The P. S. & P. Railroad, 47 Maine, 573), and 
[have found no other in that state bearing on the 
present question, the head note of which is as follows: 
“A railroad company may be bound by special contract 
(but not otherwise) to transport persons or property 
beyond the line of their own road.” It is to be observed 
that in this case of Perkins v. The Railroad, the plain- 
tiff had judgment on the ground of a special contract ; 
from which the negative inference is drawn that the 
Plaintiff could not recover otherwise than by a special 
contract. This cannot be regarded as quite equivalent 
toa direct decision on the point ; for if the point was 
raised in the case it certainly did not require the court 
to determine whether a special contract was necessary 
to charge the defendants, and besides there is reason to 
think that the term ‘express contract’’ could hardly 
have been used in its strict sense to signify a contract 
in the form of a direct promise or undertaking in lan- 
guage, oral or written, proper to show a positive agree- 
ment; since the judge who delivered the opinion of the 
court speaks of a case where the carriers would be liable 
o the ground that they ‘‘ held themselves out as com- 
mon carriers to that place ;’* in which case, as I under- 
ttand it, the contract would not be express in the 
strict or usual sense of the term, but implied from the 





conduct of the party. And the same learned judge 
also says: ‘It is of great public convenience, if not 
absolute necessity, that several companies should com- 
bine their operations, and thus transport passengers 
and merchandise by a mutual agreement over all their 
lines, upon one contract, for one price. In such cases 
each is held liable for the whole distance.” Instances 
are to be met with in other books of a similar latitude 
in the use of the term “special contract,” as in 2 Redf. 
on Railways, 104,where the term “ special contract ”’ is 
used, but the example given is of a contract implied 
from certain facts. For these reasons we are not 
inclined to regard Perkins v. The Railroad as a direct 
and final decision by the courts in Maine of the ques- 
tion raised in the present case. 

In Nutting v. The Connecticut River Railroad, 1 
Gray, 502, the supreme court of Massachusetts decided 
that “a railroad corporation receiving goods for trans- 
portation toa place beyond the line of their road on 
another railroad which connects with theirs, but with 
the proprietors of which they have no connection in 
business, and taking pay for transportation over their 
own road only, are not liable, in the absence of any 
special contract, for loss of the goods after their deliv- 
ery to the proprietors of the other road.” This could 
hardly be regarded as an authority for the defend- 
ants in the present case, and I find nothing in the 
opinion of the court which carries the doctrine of the 
case beyond the statement of the head note. Butin 
later cases the rule has been established in Massachu- 
setts that a carrier is not bound for the transportation 
of goods beyond his own line, in the absence of a posi- 
tive agreement to that effect. In Darling v. The Boston 
and Worcester Railroad, 11 Allen, 295, it was decided 
that if an arrangement is made between several con- 
necting railroad companies, by which goods to be car- 
ried over the whole route shall be delivered by each to 
the next succeeding company, and each company 
receiving them shall pay to its predecessor the amount 
already due for carriage, and the last one collect the 
whole from the consignee, a reception of such goods by 
the last company, and payment by it of the charges of 
its predecessors, will not render it liable for an injury 
done to the goods before it received them.’ From 
this case the general rule has been deduced in Massa- 
chusetts that a carrier is not liable for loss beyond his 
own line without a positive agreement to be so liable; 
though some of the discussion in Darling v. The Rail- 
road seems hardly consistent with such a rule, for the 
learned judge who delivered the opinion says, ‘‘ the 
usage as to the manner of doing the business enters 
into the contract as part of it, in the absence of an ex- 
press contract. But the convenience of commerce 
makes it highly useful to send goods to distant places 
which can be reached only by independent lines of 
transportation. It is important that this business 
should be accommodated; and this may be done by 
express agreement or established usage. It is fre- 
quently done in this country by agreements made by 
the proprietors of connecting lines with each other; 
and this is much better than to leave any important 
matter of this kind to be settled by usage. When such 
arrangements are made the liability of each line is 
to be determined by a fair construction of their 
terms.’’ That is to say, usage enters into the contract 
on which the goods are carried for the owner; but 
when the business is done on the connected line by an 
agreement among the parties to it, the liability of the 
different parties to the owner for the transportation of 
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his goods is to be determined by a fair construction of 
the terms of the agreement among the parties to the 
connecting line; and the contract on which the goods 
are carried is inferred from usage, or from the arrange- 
ments among the parties to the connected line, and in 
such case does not depend on any positive agreement 
between the owner of the goods and any one of the 
carriers. 

We have been furnished with a manuscript copy of 
the opinion in Goss v. The New York, Providence, and 
Boston Railroad (since reported, 99 Mass. 220), in 
which, on facts that we cannot distinguish from the 
present, the court held that the point was settled by 
the prior decisions in Massachusetts, especially by the 
case of Darling v. The Railroad, and declined to discuss 
the general question further. And in the case of 
Burroughs v. The Norwich & Worcester Railroad, de- 
cided in September, 1868, we have also been furnished 
with the opinion of the court holding the law to be well 
settled in Massachusetts, that a corporation established 
for the transportation of goods over a line between 
certain points, and receiving goods directed to a more 
distant point, is not responsible beyond the end of its 
own line, unless it makes a positive agreement ex- 
tending its liability. And this rule, if a newspaper 
report can be trusted, was lately applied in Pendergast v. 
The Adams Express Company, by the same court, to 
the case of an express company that gives a receipt for 
money directed to a place beyond the line of the 
company that gives the receipt. 

It has been said that the English rule on this subject 
has not been generally adopted in this country. A 
review, however, of the American cases shows but too 
plainly that if our courts have differed from the Eng- 
lish, they are far from agreeing among themselves in 
any principle or doctrine that can be called the 
American rule. There is not only much confusion, 
but no little conflict, in the American authorities. A 
large proportion of them are not directly in point for 
the present case, which must be decided on the facts 
found by agreement of the parties. 
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AMERICAN REPORTS AND REPORTERS. 


No. II. 
NEW YORK. 


William Coleman published, in 1801, the first volume 
of reports published in this state. This volume con- 
tained the practice cases decided in the supreme court 
between April, 1794, and October, 1800. A second 
edition was published in 1808, edited by George Caines, 
and entitled Coleman & Caines’ Cases; a number of 
practice cases decided between 1803 and 1805, and 
selected from Caines’ reports, were added. In 1804 
provision was made by the legislature for the appoint- 
ment of a reporter, and George Caines was selected. 
He published three volumes, containing the cases 
decided in the supreme court from May, 1803, to 
November, 1805, and known as the New York Term 
Reports. He issued also two volumes — usually bound 
in one — containing decisions of the court for the cor- 
rection of errors between 1801 and 1805, and a number 
of cases decided in the supreme court. These reports 
are cited as Caines’ Cases in Error. 

Mr. Caines was succeeded in the office of reporter by 
William Johnson, who published three series of reports, 
namely, Johnson’s Cases, Johnson’s Chancery Reports, 
and Johnson’s Reports. The first series numbered 





three volumes, and consisted of cases decided in the 
supreme court and in the court for the correction of 
errors between January, 1799, and January, 1803, or 
about up to the time when the regular publication of 
the reports was commenced by Caines. A second 
edition, containing references to later decisions, was 
published in 1846. The chancery reports number seven 
volumes, and contain the opinions of Chancellor Kent 
from his appointment, in 1814, to the close of his term 
of office, in 1833. The series known as Johnson’s 
Reports—twenty volumes in number—comprise the 
decisions of the supreme court and of the court for the 
correction of errors between the February term, 1806, 
and the February term, 1823. 

Provision having been made for a chancery reporter 
during Mr. Johnson’s term of office, he was succeeded in 
that department by Samuel M. Hopkins, who published 
one volume, comprising the cases decided by Chan- 
cellor Sandford, from October, 1823, to January, 1826, 
Mr. Hopkins was succeeded as chancery reporter by 
Alonzo C. Paige, who reported the decisions of Chan- 
cellor Walworth from April, 1828, to April, 1845, in 
eleven volumes, leaving a period of three years suc- 
ceeding Hopkins’ reports, in which the decisions of 
the court of chancery were not reported. Mr. Oliver 
L. Barbour followed Mr. Paige, and reported in three 
volumes the chancery decisions from 1845 to 1848,when 
the court was abolished. 

As reporter of the decisions of the courts of law, Mr. 
Johnson was succeeded by Esek Cowen, who reported 
the decisions of the supreme court, and of the court 
of errors, from the termination of Johnson’s reports, 
in 1823, to the August term, 1828. The reporter added 
many valuable notes to the more important cases. 
John L. Wendell was next appointed reporter, Mr. Cow- 
en having been appointed a judge of the supreme court, 
and reported the decisions from 1828 to 1841, in 
twenty-six volumes. A digest of the cases reported in 
the first sixteen volumes, and of all the cases deter- 
mined in the court of errors, theretofore reported, was 
prepared and issued by Mr. Wendell in 1836. Nicholas 
Hill, Jr., succeeded Mr. Wendell, and reported the 
decisions of the supreme court and of the court for the 
correction of errors, from 1841 to 1844, in seven volumes. 
He was followed by Hiram Denio, who issued five vol- 
umes, comprising the decisions of the two courts from 
1844 down to the new organization of the judiciary 
under the constitution of 1846. In 1857 T. M. Lalor 
published a volume known as Lalor’s supplement to 
Hill and Denio’s reports, and consisting of a selection of 
cases from the manuscripts accumulated by Messrs. 
Hill and Denio. These cases were decided during the 
years 1842, 1843 and 1844. 

By the constitution of 1846 the entire judiciary sys- 
tem of the state was re-organized. A court of appeal 
was substituted for the old court for the correction of 
errors; the court of chancery was abolished and its 
jurisdiction transferred to the supreme court, and the 
supreme court itself was entirely changed in its organ- 
ization. In 1847 the legislature made provision for the 
appointment by the governor, lieutenant-governor and 
attorney-general of a reporter of the decisions of the 
court of appeals, who was to be called “state re- 
porter,” and to hold his office for three years. The 
several reporters appointed under this provision have 
issued, to date, forty-two volumes, known as the New 
York reports. The first four volumes of-the series 
were conducted by George F. Comstock; the six vol- 
umes following were issued by Henry R. Selden; the 
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next four volumes by Francis Kernan; the thirteen 
volumes next following by E. Peshine Smith; the 
twelve following by Joel Tiffany, and the remaining 
three by Samuel Hand. The reports of Comstock, 
Selden and Kernan are frequently cited by the name 
of the individual reporter. At the commencement of 
Smith’s reports he adopted the style “New York 
Reports,’ numbering his first volume fifteenth. This 
title has been since retained, and the volumes preced- 
ing Smith’s are now lettered in the regular series. Mr. 
Hand, the present reporter, has now in press two addi- 
tional volumes, 43 and 44 New York. The 43d will 
contain the decisions of the court of appeals since its 
re-organization in 1870, and the 44th will contain the 
decisions of the commission of appeals. 

Besides the regular series of court of appeals reports, 
many of the decisions of that court have been reported 
in other and unofficial reports. The decisions rejected 
by Mr. Tiffany during his term, as unworthy of pub- 
lication in the regular series, were published in four 
volumes by Emerson W. Keyes, in 1869. There are 
six volumes called Transcript Appeals Reports, con- 
sisting mainly of reprints of the cases reported in the 
regular series, with a few cases not elsewhere reported. 
A number of cases, some of which were not reported in 
the regular series, are contained in Howard’s and in 
Abbott’s Practice Reports. 

The decisions of the supreme court, since its re-or- 
ganization in 1846, have been reported by Oliver L. 
Barbour. His reports commence with the August 
term, 1847, and are still continued, fifty-eight volumes 
having been, so far, issued. In 1869, an act was passed 
by the legislature, authorizing the governor, secretary 
of state and attorney general to appoint a supreme 
court reporter, who was to hold his office for five 
years, and to receive his compensation from the sale of 
the reports. Abraham Lansing was appointed, and has 
issued two volumes. The amendment to the constitu- 
tion, made in 1869, required the legislature to make 
provision for the appointment of a reporter by the 
judges of the court, but no such provision has yet been 
made. 

The practice cases have been reported in the Code 
Reporter, in Howard’s Practice Reports, and in Ab- 
bott’s Practice Reports. The Code Reporter was 
issued monthly, commencing July, 1848, and terminat- 
ing June, 1850, and is said to have been edited by John 
Townshend, of New York. It is comprised in three 
volumes, and contains reports of decisions on questions 
of practice under the code of procedure. Most of the 
cases are duplicated in the early volumes of Bar- 
bour, Comstock, Howard, etc. Howard’s Practice 
Reports, conducted by Nathan Howard, Jr., were 
commenced in 1844, under the title of Special Term 
Reports. The present style was adopted after the re-or- 
ganization of the judiciary in 1846. Cases on questions 
of practice are included from all the state courts, and 
even from the United States courts. The series is still 
continued, and numbers forty volumes thus far. 
Abbott’s Practice Reports was commenced by Benja- 
min Vaughan Abbott and Austin Abbott, in 1855, and 
is still continued. It is devoted to reporting practice 
cases decided in any of the state courts. Twenty-eight 
volumes have been issued in two series —the old series 
ending with volume nineteen. 

The decisions of the New York court of common 
Pleas, between 1850 and 1856, were reported by E. 
Delafield Smith, in four volumes. Henry Hilton, one 
of the justices, continued the series in two volumes, 





containing the decisions of the full bench down to 
1859. Charles P. Daly, first judge of the court, has 
continued the reports of the decisions of this court 
to the present time, two volumes having been pub- 
lished by him. 

The decisions of the New York superior court were 
first reported by Jonathan Prescott Hall, in two 
volumes, containing the cases from the organization 
of the court, August, 1828, to the December term, 1829, 
inclusive. From that date there are no reports of the 
decisions of this court until 1847, when Lewis H. Sand- 
ford, one of the justices of the court, commenced a 
series which was continued to 1852, in five volumes. 
Mr. Justice Sandford having died, John Duer, a justice 
of the court, continued the reports in order from the 
May term, 1852, to March, 1857, in six volumes. The 
series was continued by Joseph S. Bosworth, justice 
of the court, until 1863, in ten volumes. Anthony L. 
Robertson, chief justice of the court, continued the 
series to 1868, in five volumes, and was followed by 
James M. Sweeney, who has issued one volume 
containing the cases decided during the year 1869, 

The first reports devoted to criminal cases were pre- 
pared by Daniel Rogers, and contain, in six volumes, 
reports of interesting trials from 1816 to 1821 inclusive. 
The third volume contains some cases from other 
states. In 1823 Jacob D. Wheeler began the publica- 
tion of reports of criminal trials in the New York city 
courts. Three volumes were issued, the second and 
third of which contain cases from various courts 
throughout the Union. Amasa’ J. Parker has pub- 
lished a series of criminal reports, commencing with 
cases decided in 1823. The series is still continued, and 
numbers six volumes. 

The reports of the decisions of surrogates’ courts 
have been chiefly confined to the decisions of the sur- 
rogates of the county of New York. Alexander W. 
Bradford, then surrogate of that county, published, in 
four volumes, his decisions from 1849 to 1857. Amasa 
A. Redfield followed with one volume, containing 
decisions from 1857 to 1864. Gideon J. Tucker, then 
surrogate, has since issued one volume containing his 
decisions from 1864 to 1869. 

Besides the regular reports of the court of chancery 
before noticed, several reports have been published by 
different persons, containing the decisions of the vice- 
chancellors. The first of these was issued by Charles 
Edwards, and contain in four volumes the decisions of 
Vice-Chancellor McCoun, from his appointment in 1831 
down to his retirement just before the abolition of the 
court. A few cases subsequently decided by him as 
justice of the supreme court were added. Murray 
Hoffman, assistant vice-chancellor of the first circuit, 
published one volume of his decisions during the years 
1839 and 1840. The decisions of Vice-Chanceller Whit- 
tlesey, between 1839 and April 1841, were reported by 
Charles L. Clarke in one volume. Lewis H. Sandford 
in 1839 succeeded Mr. Hoffman as assistant vice-chan- 
cellor of the first circuit, and held that office until 
1846, when he became vice-chancellor, and held the 
office until its abolishment in 1847. He reported his 
decisions in four volumes. 

There are two or three scattering reports, now very 
rare and seldom cited. Anthon’s Nisi Prius Reports 
were published by John Anthon, in one volume, in 
1820, and contain reports of trials at nisi prius between 
1808 and 1816. A second edition was published in 
1854, in which were included a number of miscella- 
neous cases tried at various dates, from 1807 to 1851, 
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and many valuable notes. Yates’ Select Cases con- 
tains only two cases, both of which appear in other 
reports. Howard’s Court of Appeal Cases (one vol- 
ume) is composed mainly of the “cases”’ upon which 
causes were argued; a few decisions of the court are, 
however, included. Livingston’s Judicial Opinions 
contain, in one volume, the decisions of the mayor’s 
court of the city of New York in 1802. Edmond’s 
Select Cases, one volume of which was published in 
1868, is a report of cases tried before Judge Edmonds 
‘at nisi prius. It contains very valuable decisions on 
points of practice. 

We believe we have noticed all the reports published 


in this state. 
————— > oe —_—_—_ 


PRACTICE IN INTERPLEADER CAUSES. 


et Moak is preparing for his edition of Van Santvoord’s 

ings a new chapter upon complaints in various cases, 

and has allowed us to use the following in answer to a query 

sent “ as to the practice to be pursued under § 122 of the 
e. 

Interpleader.! — In the examination of cases upon the 
subject of interpleader, the reader should bear in mind 
that there are — independent of section 122 of the code 
—three classes of interpleaders. 1. Interpleaders at 
common law: which had a very narrow range, being 
confined to cases where there was a joint bailment by 
the claimants, and a few other cases.? 

2. Equitable interpleader, “‘ where two or more per- 
sons severally claim the same thing under different 
titles, or in separate interests from another person, 
who, not claiming any title or interest therein himself, 
and not knowing to which of the claimants he ought 
of right to render the debt or duty claimed, or to 
deliver the property in his custody, is either molested 
by an action or actions brought against him, or fears 
that he may suffer injury from the conflicting claims 
of the parties. He therefore applies to a court of 
equity to protect him, not only from being compelled 
to pay or deliver the thing claimed to both the 
claimants, but also from the vexation attending the 
suits which are, or possibly may be, instituted against 
him.’’’ 

3. A suit in the nature of a bill of interpleader, 
which lies when the plaintiff claims some interest in 
the property or subject-matter of the dispute to estab- 
lish his own rights and those of other claimants.‘ 

The complaint in an equitable suit for interpleader 
should state the facts, showing a right to compel the 
parties to interplead. It should state the plaintiff's 
own rights, and thereby negative any interest in the 
controversy. It should state the facts relative to the 
several claims of the opposing parties specifically, so 
that they might appear to be of the same nature and 
character, and the fit subject of a bill of interpleader, 
to-wit: that there is a privity of some sort between 
all the parties, as privity of estate, or title, or contract, 
and that the claim by all is of the same nature and 
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character.!' It should show that there are proper per- 
sons in being capable of interpleading and of setting 
up opposite claims.? It should show a clear title in the 
plaintiff to maintain the action, for otherwise the bill 
would be dismissed, however proper in other respects 
the case might be for an interpleader; as if, for example, 
the bill should show the plaintiff had received the money 
as agent for one of the parties, it would be dismissed 
because he is bound to pay it over to his principal, not- 
withstanding any intervening claim of a third person.* 
It should show that the plaintiff claims no interest 
himself,‘ and should offer to bring the fund or property 
into court to be disposed of as the court shall direct.5 
It should pray that the defendants may set forth their 
several titles, and may interplead and settle and adjust 
their demands between themselves. It generally prays 
an injunction to restrain the claimants or either of 
them from proceeding against the plaintiff upon or by 
reason of their claims or demands,® and that plaintiff 
may be paid his costs out of the fund or matter in dis- 
pute. The plaintiff should also annex his affidavit that 
he does not collude with either of the defendants, and 
if by a corporation an affidavit of one of its officers 
that he does not, and that to the best of his knowledge 
and belief the corporation does not, collude with either 
of the defendants should be annexed.’ 

The bill being filed, the defendants are required to 
answer, setting out their claims. The plaintiff is not 
interested in or entitled to any judgment except that 
the defendants interplead. The plaintiff is under no 
obligation to serve a copy of the answers of the sev- 
eral defendants upon the others; although, under the 
old practice, defendants were entitled to read each 
others’ answers at the hearing, and were allowed costs 
for a copy of the answers of other defendants, which 
were required to be filed before service.'"° Nor is one 
defendant entitled to notice of a commission issued by 
a co-defendant.'"' Mr. Dickens was of opinion that 
such a commission could only be issued upon the ques- 
tion as to whether the plaintiff had proper cause for 
filing a bill of interpleader, and that, as the rights 
of the defendants, as between themselves, must be 
tried after the decree, evidence taken before that 
could not be read against a co-defendant without no- 
tice of the application for the commission, and an 
opportunity to join therein.” 

A defendant who makes a claim against a co-defend- 
ant is an adverse party,’ and under the code may 
compel a co-defendant to file his answer, and thus pro- 
cure a copy thereof. The court, after determining that 
the action was properly brought, and that the defend- 
ants interplead, makes such decree as to the manner in 
which the rights of the defendants shall be determined 
as is appropriate. If their rights depend upon equita- 
ble principles, it retains the case and settles them; if 
upon legal, it awards an issue to be tried before a jury, 
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authorizes one party to bring a suit at law against the 
other, or allows one of the parties to defend an action 
at law already brought by the other, reserving the case 
for further consideration.1 We have thus been some- 
what minute as to the former practice after the com- 
plaint was served, in order to determine as well as we 
could the proper practice under a fourth clause of inter- 
pleader allowed by the code,? which provides that 
“a defendant against whom an action is pending upon 
a contract, or for specific real or personal property, 
may, at any time before answer, upon affidavit that a 
person not a party to the action, and without collusion 
with him, makes against him a demand for the same 
debt, or property, upon due notice to such person, and 
the adverse party, apply to the court for an order 
to substitute such person in his place, and discharge 
him from liability to either party on his depositing in 
court the amount of the debt, or delivering the prop- 
erty, or its value, to such person as the court may 
direct; and the court may, in its discretion, make the 
order.” 

No provision is here made as to the course to be pur- 
sued after the order for the substitution of the adverse 
claimant is made. The complaint is, of course, against 
the original defendant, and we are not able to see how 
the substituted defendant is to answer that. The alle- 
gations are not against him, nor do they point to bim. 
We find no case upon the question, nor do we find any- 
where a suggestion as to the course to be adopted. 
We think, however, that after the court, in this sum- 
mary method, has determined that an interpleader 
should be had, in analogy to the practice of providing 
by the decree of interpleader how the rights of the 
defendants should be determined, should, by the order 
for interpleader, provide, as allowed by section 177 of 
the code, that the plaintiffs, if so advised, be at lib- 
erty, within twenty days, to serve upon the substi- 
tuted defendant an amended complaint, alleging also 
the facts material to the case occurring after the former 
complaint. The plaintiff may then serve an amended 
complaint, containing substantially the allegations of 
the former, and the further allegations that, on a day 
named, the plaintiff brought an action in this court 
against the original defendant (naming him) upon the 
aforesaid contract (or for the aforesaid specific real or 
personal property). That the original defendant before 
answer, upon affidavit, that the substituted defendant 
without collusion with him made against him (the orig- 
inal defendant) a demand for the same debt or property, 
and did, upon due notice to said substituted defendant 
and the plaintiff, apply to this court at a special term 
thereof (specifying the time when and the place where 
it was held) for an order to substitute said substituted 
defendant in his place and discharge him from liability 
to either party on his depositing in court the amount 
of the debt, or delivering the property or its value to 
such person as the court might direct. 

That the court at such special term, after hearing 
counsel for the plaintiff, for the original defendant, 
and the substituted defendant, did make an order that, 
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it appearing that the substituted defendant, without 
collusion with the original defendant, made a demand 
against him for the same debt or property, it was 
ordered that the substituted defendant be substituted 
as defendant herein in the place of the original defend- 
ant, and that on the original defendant depositing with 
the clerk of the county named in the complaint as the 
place for the trial hereof the amount of the debt, or 
the property specified in the complaint, be discharged 
from liability to either party. That the original 
defendant has complied with said order by depositing 
with said county clerk the amount of such debt, or the 
said property. 

The complaint should then demand judgment, that 
the plaintiff is entitled to the amount so deposited, or 
the property specified in the a and that he 
recover his costs of the action. 

The substituted defendant by his answer to such a 
complaint can present proper issues for trial, and the 
court can render an intelligent judgment upon the 
issues thus presented. Should it be said that the plain- 
tiff’s action at law, in which he was entitled to a trial 
by jury, may thus be changed to a suit in equity, where 
he is not, we answer, that the questions of fact which 
might have been raised on the original complaint are 
all determined in his favor, by the order for an inter- 
pleader between him and the adverse claimant,! and 
that if any question of fact is raised by the answer of 
the adverse claimant to the amended complaint, either 
party may procure a settlement of the issues,? and thus 
secure a trial by jury. 


—- — ¢>e —— 


THE NEW YORK RIOT. 

The events of the present month in New York city 
and its neighborhood have brought prominently before 
the public an important legal question, namely: the 
right of private organizations to parade the streets of 
cities. A secret society, composed of protestant Irish- 
men, has been, in times past, accustomed to hold high 
festival on the anniversary of a battle which was fought, 
July 1, 1690 (O. 8S.), on the banks of the Irish river 
Boyne, and the results of which were gratifying to the 
Irish protestants. This festival usually involved a 
parade, with banners, emblems and music, and not un- 
frequently a riot; the last being a contribution of the 
catholic Irish, who were not in favor of keeping green 
the memory of the conflict at Boyne river. When,there- 
fore, the members of this society gave intimation of 
their purpose this year to celebrate, in New York, in 
the customary manner, the twelfth of July, their an- 
tagonists promptly announced that they too would 
take a part in the exercises. As parades were to take 
place both in New York and Jersey City, it became 
necessary for the authorities of the two states to take 
steps to prevent disturbance and probably bloodshed. 

The first thing to be considered, of course, was, 
whether the persons proposing to parade had a right 
to do so in the public streets, for if they had, it was 
incumbent upon the civil power to protect them at all 
hazards. If, however, such persons had no right, but 
were about to take advantage of a license which might 
at any time be revoked, it was equally the duty of the 
civil power to revoke that license, when acts about to be 
done under it threatened to disturb the public peace. 
The authorities of New York and New Jersey held 
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upon the subject diametrically opposing views, the lat- 
ter, believing that the Orangemen who purposed to 
parade had a constitutional right so to do, while the 
former assumed that the whole matter was within the 
control of the police regulations, and might be allowed 
or forbidden by those in power. Says Gov. Randolph 
of New Jersey, in his proclamation of July 11: 

“Both the letter and spirit of the constitution of our 
state of New Jersey, as well as the long established custom 
of our people to permit and protect all peaceful gatherings 
of the inhabitants of this state, irrespective of religious or 
political creed, makes it the lawful right of any body of 
peaceful citizens to assemble together.” ee Re RM 
“ And I do further enjoin upon the members of the soci- 
ety, especially proposing to assemble together to-morrow, 
the exercise of the utmost patience, care and discretion in 
the pursuance of their rights, etc.” 

The governor does not directly say that any society 
has a right to parade or march through the streets in 
procession, but as that was the only kind of assemblage 
proposed his meaning is perfectly clear. 

The position taken in New York can only be under- 
stood by the perusal of two official publications, one 
issued on the morning of the lith of July, by Super- 
intendent Kelso, the head of the New York police, and 
known as Order No. 57, in which he directs his force 
“to prevent the formation or progression of the public 
street procession for the 12th inst., alluded to, and all 
processions under pretense of target shooting,’ etc. 

There can be no doubt of the views of the police 
superintendent as to the right of the police to inter- 
fere with, and stop, the proposed procession, and that 
Governor Hoffman fully agreed with them is shown 
by the wording of his proclamation, promulgated on 
the morning of July 12th. Says he: 

“The order heretofore issued by the police authorities in 
reference to said procession having been duly revoked, I 
hereby give notice that any and all bodies of men desiring 
to assemble and march in peaceable procession in this city, 
to-morrow, the 12th inst., will be PERMITTED to de so. * * 
* * * JT warn all persons to abstain from interference 
with any such assemblage or procession, except by authority 
from me.” 

It will be seen that the New York governor does not 
recognize the proposed parade of the Orangemen as a 
right which he will uphold, but as a favor which he will 
permit. And while he warns all persons against inter- 
ference with the procession, he gives notice that he 
may interfere himself. 

While there may be a difference of opinion as to 
whether the view taken in New York or in New 
Jersey be the correct one, there can be no doubt as to 
which of the two governors acted consistently with his 
avowed sentiments. Governor Randolph, in uphold- 
ing what he believed to be a constitutional guaranty, 
invoked the military power of the state. In this he 
did properly, for it is the duty of those in power, without 
regard to consequences, to protect to the utmost the 
rights of even the meanest citizen. But how can the 
governor of New York excuse himself for endangering 
the peace of the community and the lives of peaceable 
inhabitants in order that a few individuals may enjoy 
a license which he admits is within his power to revoke ? 
Judged, indeed, by Gov. Randolph’s proclamation, the 
New York chief magistrate is justified, but judged by 
his own official utterance he is wrong and Superintend- 
ent Kelso isright. In ourremarks we have left entirely 
out of the question its political and religious bearings, 
and have endeavored to comment only upon what 
seems to us to be the material issue, namely, the right 
of private bodies to parade the public streets 








CURRENT TOPICS. 
That telegraphic communications are not privileged, 
and that a telegraphic operator may be compelled to 
testify as to their contents, was recently held by the 
supreme judicial court of Maine in the case of the State 
v. Litchfield. This subject has very seldom been before 
the courts. In Pennsylvania a statute imposing a 
penalty for a disclosure of the contents of a message 
was held to have no application to disclosures made in 
the form of evidence in court, and that such messages 
were not privileged. Henister v. Freedan, 2 Parsons, 
274. Similar statutory regulations exist in this and in 
most of the other states. 
A decision similar to those above was made by the 
chief justice of Newfoundland in the matter of Wad- 
dle, referred to in Scott & Jarnagin of Telegraph, 379, 


The London Law Journal very opportunely calls 
attention to the libelous character of many of the illus- 
trations in the “‘flashy’’ periodicals of the day, or better 
described as the organs of nastiness. It seems that as 
soon as a crime is discovered, and before the accused 
is brought to trial, these periodicals give illustrations 
of the commission of the act all prepared, on the 
assumption that the charge is true. A very fair exam- 
ple of this may be found in some of the recent issues 
of this class of papers, wherein the Botts-Halstead 
tragedy is delineated. In one of these illustrations 
Mrs. ———— is represented as a flashy lady, dressed in 
a night-gown, very much abbreviated at both ends, 
while Botts is just in the act of discharging the fatal 
weapon at the head of Halstead. As our contempo- 
rary remarks, if we are obliged to tolerate indecent 
prints, we certainly ought not to suffer such a pre- 
judgment of an issue to be tried by a jury, especially 
when the life of the accused person is in jeopardy. 


The supreme court of Michigan has decided in the 
case of Clement v. Conrad, 19 Mich. 170, that a witness 
may be asked on cross-examination whether he has not 
been indicted and convicted of a criminal offense. 
Judge Cooley, who wrote the opinion, thought that 
the reasons for requiring record evidence of conviction 
had very little application to a case where the party 
convicted is himself upon the stand, and is questioned 
concerning it, with a view to sifting his character upon 
cross-examination. The danger, he remarked, that the 
witness will falsely testify to a conviction which never 
took place, or that he may be mistaken about it, is so 
slight that it may almost be looked upon as purely 
imaginary, while the danger that worthless characters 
will unexpectedly be placed upon the stand, with 
no opportunity for the opposite party to produce 
the record evidence of their infamy, is always palpable 
and imminent. It seems to us that this decision is 
justified neither by precedents nor by the arguments 
advanced, and that it is opposed to two fundamental 
principles, namely: that the best evidence of which 
the case is susceptible should be required; and that a 
party shall not be called upon to accuse himself and 
propagate his own infamy. Clearly the statement of 
the party in such a case is not the best attainable 
evidence; he may mistake the nature of his offense, or 
may not know whether or not he has been formally 
and legally indicted and convicted. There is, we ap- 
prehend, but little force in the argument that a worth- 
less character may be unexpectedly thrust into the 
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witness box with no opportunity for the opposite party 
to procure the record evidence of his infamy. If a 
witness has been convicted of an infamous crime, it is 
more than probable that his character is lost, and that 
witnesses can be had to prove that fact. If the offense 
has been committed so long before that there is no one 
to speak of his bad character, it ought in justice to be 
-_presumed that he has by his subsequent good conduct 
regained his standing and credit in society; and the 
absence of the record evidence is not a matter of regret. 
That the question is one affecting the competency of a 
witness rather than his credibility does not change the 
principle. In both issues the party has the same inter- 
est, and is entitled to the same grade of evidence. 


———_#o—___—__ 


LEGAL ETHICS IN ONE EASY LESSON. 


IT asked him whether, as a moralist, he did not think 
that the practice of the law in some degree hurt the 
nice feeling of honesty. 

Johnson: Why no, sir, if you act properly; you are 
not to deceive your clients with false representations 
of your opinion; you are not to tell lies to a judge. 

Boswell: ‘But what do you think of supporting a 
cause which you know to be bad? 

Johnson: Sir, you do not know it to be good or 
bad till the judge determines it. I have said that you 
are to state facts fairly, so that your thinking, or what 
you call knowing, a cause to be bad, must be from rea- 
soning, must be from your supposing your arguments 
to be weak and inconclusive. But, sir, that is not 
enough. An argument which does not convince your- 
self may convince the judge to whom you urge it, and 
if it does convince him, why, then, sir, you are wrong 
and he is right. {t is his business to judge, and you 
are not to be confident in your own opinion that a 
cause is bad, but to say all you can for your client, and 
then hear the judge’s opinion. 

Boswell: But, sir, does not affecting a warmth when 
you have no warmth, and appearing to be clearly of 
one opinion when you are in reality of another opin- 
ion, does not such dissimulation impair one’s honesty ? 
Is there not some danger that a lawyer may put on the 
same mask in common life in the intercourse with his 
friends? 

Johnson: Why no, sir, every body knows you are 
paid for affecting warmth for your client, and it is, 
therefore, properly no dissimulation; the moment you 
come from the bar you resume your usual behavior. 
Sir, a man will no more carry the artifice of the bar 
into the common intercourse of society than a man 
who is paid for tumbling upon his hands will continue 
to tumble upon his hands when he should walk on his 
feet. — Boswell’s Life of Johnson. 


——-—<o———— 


M. Devienne, president of the French court of appeals 
under the empire, is now under arrest in France, and will 
shortly have his trial before the court over whick he for- 
merly presided. 

Hon. Mr. Frederick Watts, the new commissioner of agri- 
culture, is anative of Carlisle, Pa., and the son of an eminent 
lawyer of that place. He graduated at Dickerson college. 
After leaving college he studied law, was admitted to prac- 
tice, and soon became one of the most accomplished 
members of the Pennsylvania bar. He served during a 
term of ten years as president of the court of common 
pleas for Adams, Cumberland and Perry counties, with 
marked ability. He subsequently retired from the bar and 
devoted himself to agricultural pursuits. 





OBITER DICTA. 


As a barrister was crossing a street, his clothes were be- 
spattered with mud by a passing cart, and nearly ruined. 
One of his brethren said to him, “There is an action for 
damages.” “No doubt,” was the answer, “ but I should like 
to see the jury that would give me the costs of my suit.” 


A horse case was before the court: “There are no cases,” 
said the judge, ““which seem simpler, yet there are none 
brought before the bench which occupy more of our time, by 
the dexterity of the gentlemen who conduct them.” 

“Oh, my lord!” replied the barrister who led, “there are 
few subjects which have more engrossed the mind of man- 
kind from the days of Noah than every thing connected 
with that noble animal, the horse. Bucephalus is as well 
known as Alexander the Great.” 

“ Brother,” replied the judge, “there is no instance among 
modern lawyers of remarkable equestrianism, and I believe 
that the last four chancellors were scarcely ever on horse- 
back in the course of their lives. I think I may venture to 
say, at least, that Lords Mansfield, Eldon, Lyndhurst and 
Brougham, knew little more than that a horse had a head 
at one end, and a tail at the other.” 

“I must beg his lordship’s pardon, gentlemen,” said the 
counsel, turning to the jury, “but the honors of the law 
have not been, by any means, unconnected with the honors 
of the art of which I am now an humble advocate. I appeal 
to the recollection of every man whether the whole four of 
these learned chancellors had not hobbies, and did not ride 
them? I believe, also, that it has been often asserted, 
and never denied, that Lord Brougham frequently came 
even to the house of commons riding upon his high horse.” 


— --- <> oe ———_ 
DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF NEW HAMPSHIRE.* 


ATTACHMENT. 


1. Where both parties are citizens of the state of Massa- 
chusetts, and the defendant has property in this state, upon 
which the plaintiffs had obtained a lien by attachment, and 
upon claims admitted to be due and just, the defendant 
making no defense thereto, and submitting to the jurisdic- 
tion of the court here, and subsequently making a general 
assignment of his estate under the insolvent laws of Massa- 
chusetts (the assignee, also, making no claim upon the 
property here), this court, under these circumstances, will 
not permit the subsequent attaching creditors of the de- 
fendant to postpone the plaintiffs in their rights, acquired 
by priority of attachment, by allowing them to appear for 
the purpose of obtaining a delay of plaintiffs’ suit here, 
until the defendant shall procure his discharge in the in- 
solvent court, so that it may be used in bar of plaintiffs’ 
action. Kidder v. Tufts. 


BANKRUPTCY. See Bonds, 1; Practice, 1. 


BEQUESTS. 

1. A bequest to the church or Congregational society in 
Greenland may be construed as agift to the Congregational 
society in Greenland, it being shown that there was a legal 
corporate body of that name, having charge of the support 
of the religious worship of the church and society of the 
Congregational order, at that place, for many years, and 
there being no corporation or association bearing the name 
given in the bequest. Society v. Hatch. 

2. Such a bequest is therefore not void for uncertainty. 
When the bill alleges assets in the hands of the adminis- 
trator, and this is not denied by the answer, assets will be 
presumed. Ib. 

3. After the hearing upon the bill, answer and proofs, an 
amendment may be made of the name of the complainants 
to conform to the proofs. Ib. 





*From 48 New Hampshire Reports. 
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BONDS. 

In a suit against the principal and sureties on a bond 
given by a debtor arrested on execution, a discharge of the 
debtor in bankruptcy, after breach of the bond, will not 
avail the sureties as a defense ; and a plea by all the defend- 
ants of such discharge is bad on demurrer. Claflin v. 


Cogan. 
BOUNTIES TO VOLUNTEERS. 


1. A man who entered the army as a commissioned officer 
of volunteers is not entitled to the bounty voted by a town 
under the statute which authorized towns to raise and ap- 
propriate money “to encourage enlistments in the army.” 
Hiliard vy. Stewartstown. 

2. The fact that a town had paid a uniform bounty to 
sundry persons who had enlisted in the fleld into the mili- 
tary service of the United States, and were counted on the 
town quota, is evidence on which a jury might infer a 
promise by the town to pay the same sum to another per- 
son enlisting at the same time and under the same circum- 

t. Ki lton v. Sanbornton. 


CARRIERS. See Common Carriers; Railroads. 


COMMON CARRIERS. 

1. Where several common carriers are associated in a con- 
tinuous line of transportation, and in the course of the busi- 
ness, goods are carried through the connected line for one 
price under an agreement by which the freight money is 
divided among the associated carriers, in proportions fixed 
by the agreement, if the carrier at one end of the line re- 
ceives goods to be transported through marked for a con- 
signee at the other end of the line, and on delivery of the 
goods takes pay for transportation through, the carrier, who 
so receives the goods, is bound to carry them, or see that 
they are carried, to their final destination, and is liable for 
an accidental loss happening in any part of the connected 
line. Lock Company vy. Railroad. 

2. In assumpsit against a common carrier, alleging that 
plaintiffs delivered to defendants a large quantity of wool, 
to wit, 7,837 pounds, which they promised to transport, and 
the proof was of a smaller quantity, held, it was no vari- 
ance. Deming v. Railroad. 

3. Where the declaration states a delivery of the wool to 
the carrier at its depot to be transported immediately to a 
place named, and avers that in consideration thereof and of 
a certain reward the carrier promised, etc., held, that on 
receiving the wool under an arrangement previously made, 
a duty arose to transport it accordingly, from which the law 
will imply a promise to do so, and consequently there was 
no variance in the proof of the consideration. Ib. 

4. An allegation of a promise to deliver the goods to plain- 
tif! at Portland, to be transported by another party to Bos- 
ton, is to be regarded as a promise to deliver them in Port- 
land simply, and for nothing beyond. Ib. 

5. Under a general exception to the testimony of a witness 
it cannot be urged that it gives the contents of a letter, but 
the exception must be specific. Ib. 

6. Testimony that the purchaser of the wool was informed, 
after the wool was shipped, that it would soon arrive, and 
that he was satisfied, is admissible. Ib. 

7. Where goods are contracted to be sold at a price fixed, 
to be delivered at a particular place, and a carrier promises 
to transport and deliver them in due time, with full notice 
that the goods are sold if forwarded seasonably, the measure 
of damages for a breach cf his contract by which the con- 
signor loses the sale, is the difference between the contract 
price and the value of the goods when actually deliv- 
ered. Ib. 








CONSTITUTIONAL LAW. 

1. The act of July 3, 1863, entitled “ An act in relation to 
damages occasioned by dogs,” so far as it undertakes to 
charge the owner with the amount of damage done by his 
dog as fixed by the selectmen of the town without an op- 
portunity to be heard, is unconstitutional, because it is 
contrary to natural justice and not within the scope of 
legislative authority conferred by the constitution on the 
general court; and also because it is in violation of the 
provision in the bill of rights, which secures the right of 








trial by jury in all controversies concerning property, ex. 
cept in cases where it had heretofore been otherwise used 
and practiced. East Kingston v. Towle. 

2. An act may be in part beyond legislative authority and 
within it for the residue; and if it is capable of being ad- 
ministered in the parts which are within the power of the 
legislature to enact, it will so far be a valid law. Ib. 

3. The legislature have power to make towns liable for 
damage done within their limits by dogs, and to give towns 
a right of action to recover the actual damage from the 
owners of the dogs. Ib. 

4. A town may maintain an action against the owner of a 
dog under the act of July 3, 1863, and recover the amount of 
the actual damage done as found by the jury on trial, not 
exceeding the amount of the order drawn for the damages 
by the selectmen. Ib. 

5. On the question whether the defendant’s dog did the 
damage, the character of the dog is not competent evi- 
dence, nor the fact that he had killed other sheep. Ib. 

6. A statute allowing the state on the trial of criminal 
cases the same number of peremptory challenges as the re- 
spondent is constitutional. State v. Wilson. 


CONTEMPT OF COURT. 


The publication of an article in a newspaper printed 
and circulated in the place where a court is sitting, reflecting 
in severe and opprobrious terms on the character of acrim- 
inal prosecution then pending in the court and standing in 
order for trial—if the publication is made at a time and in 
circumstances such as would naturally bring it to the notice 
of jurors and others who are in attendance on the court — 
is a contempt of court, and punishable as such by summary 
process. Sturoc’s Case. 

CONTRACTS. 

1. Mutual consent is requisite to the creation of a con- 
tract; and it becomes binding where a proposition is made 
on one side, and accepted on the other. Abbott v. Shepard. 

2. Where the negotiation is conducted by letter, the con- 
tract is complete, when the answer containing the accept- 
ance of a distinct proposition is dispatched by mail, or 
otherwise, provided it be done with due diligence after the 
receipt of the proposal, and before any intimation is re- 
ceived that the offer is withdrawn. Ib. 

3. The letters of the parties in this case show sufficiently 
that the contract containing the consideration of the 
same, or the assignment of the judgment, was in writing, 
and that it was seasonably tendered by plaintiffs to the de- 
fendant, and therefore it became binding on him to per- 
form the contract on his part. Ib. 

4. Shortly before a note had run six years, the payee’s 
agent requested the payor to renew it, which he declined to 
do. The agent then, in accordance with his instructions, 
told the payor that the payee said that if he would make 
her a new wagon she would give up the note. The payor 
replied that he would make her a wagon worth $75; could 
not make it then, but would next year. The agent re- 
turned the note to the payee, and told her what the payor 
said. There was no evidence of any further negotiation 
between the payee, or her agent, and the payor. Held, that 
the payor did not accept the payee’s proposai, but made a 
new offer which had not been accepted by the payee, and 
therefore was not binding on the payor. Batchelder v. 
Batchelder. 

5. Under the statute which provides that in all contracts 
for or relating to labor, ten hours of actual labor shall be 
taken to be a day’s work, unless otherwise agreed by the 
parties, if work is done through the season at a certain 
agreed price per day, and the work done from time to time 
in a day is done and accepted without objection as a day's 
work, an agreement may be implied that the work done in 
a day, whether on an average more or less than ten hours, 
shall be reckoned and paid for as aday’s work. Brooks v. 
Cotton. 

6. The compromise of doubtful and conflicting claims, 
understood so to be by the parties, is a good and sufficient 
consideration to uphold an agreement, although it would 
be otherwise if the claim was utterly without foundation, 
and known to be so. Pitkin v. Noyes. 
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CONTRACTS, CONSTRUCTION OF. 

1. The general rule is that contracts, in respect to their 
construction and force, are to be governed by the law of 
the country or state in which they are to be performed. 
Hill v. Costello. 

2. Whatever constitutes a good defense where the con- 
tract is made or is to be executed is equally good in every 
other place where the question is litigated. Ib. 

3. A contract for the sale of seven hundred cords of wood 
upon a certain lot of land at five dollars per cord, made on 
the first day of January, the vendor to deliver as much 
thereof as he could that winter, and the balance thereof 
during the next following winter and year, the buyer to 
pay for what was delivered at the close of each winter's 
delivery, is an entire contract of sale of the whole quantity ; 
and a delivery and acceptance of a part the first winter 
will take the case out of the statute of frauds. Gault v. 
Brown. 

4. And it was held, also, that this was not a contract 
which was not to be performed in one year, within the 
meaning of that statute. Ib. 

CONTRIBUTION. See Partnership. 


CORPORATIONS. 

1. The insolvency of a corporation, or the fact that it has 
assigned all its property and effects to an assignee for the 
benefit of its creditors, does not extinguish its legal ex- 
istence. Neither doesthe failure to elect officers or to hold 
meetings for many years dissolve the corporation. Parsons v. 
Powder Works. 

2. To entitle a party to recover back money advanced toa 
corporation for shares of its capital stock, upon the ground 
of a failure to issue it according to agreement, the party 
must rescind the contract and demand the money before 
suit. Swazey v. Company. 

COUNTY COMMISSIONER. 

The furnishing of spirituous liquors by the petitioners 
for a highway, to the county commissioners while engaged 
in the hearing, of which they repeatedly drank, is an abuse, 
for which the court will ordinarily set aside a report in 
favor of such petitioners, without inquiring how far the 
commissioners were affected by it. Newport Highway. 


COVENANT AGAINST INCUMBRANCES. See Deeds, 6. 


CRIMINAL LAW. 

1. When the false pretenses consist in words used by the 
respondent it is sufficient to set them out in the indictment 
as they were uttered, without undertaking to explain their 
meaning. State v. Call. 

2. Upon an indictment for obtaining goods by falsely pre- 
tending that the buyer owed but little, and had ample 
means to pay all his debts, and that his note for $250 was 
good, it is competent for the state to prove, that, within 
three days after, he mortgaged the greater part of his per- 
sonal property to another, as bearing upon his intent in 
making such representations. Ib. 

3. Whether the confessions of a person accused of crime 
are voluntary or not is a question of fact to be determined 
by the judge who tries the cause; and his decision that 
they were voluntary and admitting the evidence will not be 
reversed, unless a case of clear and manifest error is shown. 
State v. Squires. 

4. In such a case, it is not sufficient to reverse the decis- 
ion, that the witness pressed the respondent to disclose the 
really guilty party behind him, that he might be punished, 
and suggesting that he, the respondent, might be called as 
a witness against the really guilty party, in which case they 
would have to get him pardoned, telling him at the same 
time that he could make him no promises. Ib. 

CUSTOM OF MERCHANTS. See Evidence, 8. 
DAY’S WORK. See Contracts, 5. 
DISCHARGE IN BANKRUPTCY. See Bonds, 1. 


EVIDENCE. 
1. In trespass for injuries to the person generally, the 
complaints and representations of the suffering party, in- 
dicative of present pain, whether made before or after the 





suit, and not as a narration of past suffering, but as exhibit- 
ing the natural symptoms and effects of the injury, may be 
received as original evidence, whether made to a medical 
attendant or other person not an expert. Towle v. Blake. 

2. In this class of cases damages may be recovered for the 
direct, natural and probable effects of the injury as proved, 
up to the time of the trial; and generally afterward. In 
torts involving circumstances of aggravation, and indicat- 
ing malice, insult, oppression, wanton or willful violence, 
the jury may be instructed to give vindictive damages 
in compensation for the injuries received. The criminal 
prosecution is no bar to the civil suit at one and the same 
time. Ib. 

8. Where two or more jointly attempt to commit a fraud, 
the declarations of one of them, made during the progress 
and in the prosecution of the joint undertaking, or in ex- 
planation of acts done in furtherance of it, are evidence 
against the others. Jacobs v. Shorey. 

4. A letter of credit addressed to a third party by one of 
the defendants was admissible, as tending to show the 
means in fraudulently obtaining the goods of the plaintiffs 
in prosecution of their general fraudulent purpose, and to 
show collusion and a conspiracy on the part of the defend- 
ants. Ib. . 

5. Proof of a custom of merchants will be received, when 
shown to be reasonable in itself, and so well established, 
and uniformly acted upon, and so well settled as to raise a 
fair presumption that it is generally known by all contract- 
ing under its operation. Ib. 

6. In proof of the laws of a foreign country, the testimony 
of any person, whether a professional lawyer or not, who 
appears to the court to be well informed on the point, is 
competent. Hall v. Costello. 

7. In an action to recover the price of work done at the 
request of the defendant, in which the defense is that the 
defendant acted only as a public officer, and that the work 
was performed on the credit of the United States govern- 
ment, the plaintiff may introduce evidence to show either 
that the defendant promised to pay, or that he did pay, for 
other labor done, or materials provided to be used, in the 
same service or undertaking. Delano v. Goodwin. 


HEIRS. 


One heir may maintain an action against another heir to 
recover damages for his exclusion from the realty during 
the time the ancestor's estate was in process of administra- 
tion in the insolvent course, if the administrator never had 
possession of the realty, and the debts have all been paid by 
the sale of other property and the administrator’s account 
has been settled. Baker v. Haskell. 


HIGHWAYS. 

If the horse of a traveler on a highway takes fright at 
objects which have been suffered to remain resting upon 
one spot, or confined within one particular space, within the 
highway, and are of such a shape or character as to be mani- 
festly likely to frighten horses of ordinary gentleness, the 
town is liable for injuries caused by the fright thus occa- 
sioned, unless the objects had remained in the highway so 
short a time that the town had not had a reasonable oppor- 
tunity to remove them, or unless the person placing or con- 
tinuing these objects upon the highway was, in so doing, 
making such use of the highway as was, under all the cir- 
cumstances of the case, reasonable and proper. Bartlett v. 
Hooksett. 

INSANITY. 

1. As a general rule, insanity may be pleaded, or given in 
evidence, in bar to an action founded either upon an execu- 
tory or executed contract. It is forthe jury, under suitable 
instructions of the court, to find its existence, and to deter- 
mine its effects upon the contract. Young v. Stevens. 

2. Where a person, apparently of sound mind, and not 
known to be otherwise, enters into a contract for the pur- 
chase of property, which is beneficial to the purchaser, and 
otherwise fair and bona fide, and which has been fully com- 
pleted, paid for, and enjoyed, and cannot be restored so us 
to put the parties in statu quo, such contract will not after- 
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ward be set aside either by the lunatic or his representa- 
tive. Ib. 

3. The representative will not be permitted to rescind the 
contract of the insane or imbecile without first showing the 
practice of fraud, undue advantage or other imposition in 
the grantee ; for his labor and services have entered largely 
into the consideration of the contract, and they cannot be 
restored, nor can compensation be easily made therefor. Ib. 

4. Where fraud be not distinctly shown, the grantee will be 
entitled to compensation for any actual benefits or neces- 
saries furnished to the insane party. Ib. 


INSURANCE. 

1. The doctrine is settled that a loss by fire on land, occa- 
sioned by the mere fault and negligence of the insured, bis 
servants or agents, and without fraud or design, is a loss 
protected by the policy. Gove v. Insurance Company. 

2. Generally negligence is not design. Ib. 

3. Before insurance companies can avail themselves of this 
ground of defense, they must show such a degree of negli- 
gence as will evince either a corrupt design or a fraudulent 
purpose on the part of the insured. Ib. 

4. Where a husband of a wife admitted to be insane is the 
owner of buildings i d by the defendants, and where 
the care and custody of the wife for the time being is 
intrusted to her husband, and she burns the buildings while 
thus insane, the defendants will be liable for the loss, unless 
they can show actual design, or such a degree of negligence 
and carelessness on the part of the husband as will evincea 
corrupt design or a fraudulent purpose on his part. Ib. 

LEASES, 

1, In a lease of a farm for two years it was stipulated that 
for every ton of hay produced and not consumed on the 
farm, the lessee should leave, or haul on to, and use on, the 
same, one extra half cord of good dressing; and at the ex- 
piration should leave on the farm dressing in value equal 
to what he found there at the commencement of the lease, 
and that he should carry on the farm during the term in 
good husbandlike manner, and would not commit strip or 
waste. Under this lease it was held that the tenant was to 
use on the farm, or leave there for use, all the manure made 
there in the usual course of husbandry, together with what 
he was to bring on for hay sold off; and that he was not en- 
titled to sell or carry off any of such manure, notwithstand- 
ing he might leave at the end of the term as much as he 
found there. Hill v. De Rochemont. 

2. Held, also, that the tenant was not at liberty to carry off 
manure made from eel grass gathered on the farm, and 
mixed with manure made by the cattle and pigs on the 
farm. Ib. 





LIBEL. 

1. Publications charging an army with cowardice, or with 
improper treatment of non-combatants, are prima facie 
libelous ; and, unless justified or excused, are punishable by 
indictment. Palmer v. Concord. 

2. Newspaper publications alleging mal-administration of 
public affairs are not libelous by reason of any prima facie 
defamatory matter therein contained, if the publisher, be- 
lieving upon reasonable grounds that the facts alleged were 
true, published them in good faith for the purpose of induc- 
ing a reform. Ib. 

3. But if the publisher’s motive was not a justifiable one, 
the truth of the facts alleged would not constitute a defense 
to an indictment for libel. Ib. 

MANURE. 

1. A tenant at will of buildings only, who occupies part of 
a barn to keep his cattle, and feeds them from his own hay 
which he removes from his own farm for that purpose, will 
be entitled to the manure thus made by his cattle, and may 
remove or sell the same while such tenancy continues or 
after it has expired. Corey v. Bishop. 

2. And if the lessor, during the continuance of such ten- 
ancy, or after it has ceased, sell and convey the premises on 
which the manure is thus situated to a third person, not 
reserving the manure, yet if the purchaser has knowledge 
of the facts relative to the manure, he cannot hold the same 
under his deed. Ib. 
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PARTNERSHIP. 


1. The business of a copartnership as to all matters ap- 
pearing on the books, or which had come to the knowledge 
of the copartners, was settled and closed at the time of 
dissolution, the assets were divided, and the liabilities pro. 
vided for, and it was then agreed between the partners, that 
in case any liabilittes should be discovered not embraced in 
the schedule of the liabilities then made, each partner 
should pay toward the same in proportion to the amount 
of capital which he had in the partnership, and in case any 
assets were discovered which were not embraced in the 
schedule of assets, they were to be divided, pro rata, among 
the members of the copartnership. Held, that one partner 
might maintain an action at law against another partner to 
recover his proportion of money of the partnership in the 
latter’s hands at the time of the settlement, which was not 
then accounted for, or mentioned by him, or entered on the 
books of the firm, no other assets of any kind belonging to 
said firm having been discovered. Dakin v. Graves. 

2. But to entitle one of the partners to recover at law of 
another partner contribution for his proportion of the debts 
of the firm paid, since dissolution, by the former, it must 
appear that the latter was notified of such payment before 
suit. Ib. 

8. After the levy of an execution on land of a partner for 
a partnership debt has become complete by the lapse of a 
year from the time of the levy, a creditor of the individual 
partner cannot defeat the levy for the partnership debt by 
attaching the same land and levying his execution on it. 
Bowker vy. Smith. 

RAILROADS. 

1. Common carriers of passengers are bound to the exer- 
cise of the utmost care and diligence of very cautious per- 
sons, and are responsible for any, even the smallest, negli- 
gence. Taylor v. Railway. 

2. The standard of care and diligence required of a rail- 
road in carrying passengers does not depend upon its pecu- 
niary condition or the amount of its revenues; but it is 
bound to provide a track, rolling stock and all other agen- 
cies suited to the nature and extent of the business it 
assumes to do. Ib. 

8. A direction to the jury that a railroad must use such a 
degree of care as is practicable, short of incurring an 
expense which would render it altogether impossible to 
continue the business, is erroneous, and calculated to mis- 
lead the jury. Ib. 

4. When an injury upon a railroad is caused by the gross 
negligence of the corporation, the jury may, if they think 
proper, award e plary d ges. Ib. 





SLANDER, 


A statement or publication, fairly and honestly made by 
a person in the discharge of some public or private duty, 
whether legal or moral, comes within the class of privileged 
communications; su} communication being made in con- 
fidence and kindness, and by a party not actuated by any 
malicious motive. Moore v. Butler. 

2, To maintain an action for slanderous words spoken, the 
plaintiff is bound to make out probable malice in the 
defendant. It is properly a question for the jury to deter- 
mine, under the evidence, whether the words were mali- 
ciously spoken with an intent to defame, or were uitered in 
good faith, from proper motives, and for a proper purpose 
or justifiable ends. Ib. 

3, So, where the meaning of the party is doubtful, or the 
words are ambiguous, or whether the hearer understood 
them in an actionable sense, these are proper questions for 
the jury. Ib. 


4. It is sufficient to prove the substance of the words . 


spoken, and to show the sense and manner of speaking 
them. Ib. 

5. Where the words are actionable in themselves, and 
false, a malicious intent in publishing them is an inference 
of law, and, therefore, needs no proof. Ib. 


STATUTE OF FRAUDS. 
1, If a contract be essentially for the sale of goods, 
whether they are then manufactured or not, it is within the 
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statute of frauds; but where the labor and skill of a work- 
man are of the essence of the contract, the statute does 
not apply, although they are to be expended in the produc- 
tion of goods and chattels, and from the workman’s own 
raw materials. Pitkin v. Noyes. 

2. The same doctrine will apply to an agreement to raise 
three acres of potatoes and deliver them tothe other party, 
at a fixed price per bushel, the inquiry being whether it was 
of the essence of the agreement that the contractor should 
himself raise the potatoes. Ib. 


STATUTE OF LIMITATIONS. 


1. If a debtor promise to pay a part of his debt, under an 
agreement with his creditor that it shall be in full satisfac- 
tion of the whole claim, such promise will not be sufficient 
to prevent the operation of the statute of limitations upon 
the balance of the debt. Batchelder v. Batchelder. 

2. An unaccepted offer to pay part of a debt, the pay- 
ment to be in full settlement of the whole claim, does not 
take a case out of the statute of limitations, even to the 
extent of the amount offered to be paid. Ib. 


WATER-COURSES. 


1. When the channel of a river has been gradually 
changing for years, by wearing away the bank on the de- 
fendant’s side and by adding and forming accretions upon 
the opposite shore owned by plaintiff, by slow and imper- 
ceptible degrees, the ch 1, as so changed, must be re- 
garded as the rightful and accustomed channel for the time 
being as between the different parties. Gerrish v. Clough. 

2. Such accretions become the property of the land owner 
upon that side of the river, and are as much entitled to 
protection as his original inclosure. Ib. 

3. In such case, the defendant may protect his banks from 
further encroachment, by rubbling or other means, pro- 
vided it do not cause a change in the (then) accustomed 
channel of the river, to the material and appreciable injury 
of other riparian owners; but he has no right to build a 
dam, breakwater, or other obstruction in the stream which 
will raise the water upon the plaintiff's land or wash the 
same away. Ib. 

4. The questions in regard to the right of a reasonable use 
of the stream, or in regard to ordinary care and prudence, in 
erecting such dam or obstruction, do not arise in such case. 
Ib. 





++ 


ON THE DIFFERENCE BETWEEN A RECEIPT AND A 
RELEASE UNDER SEAL. 


A passenger who was injured in a railway accident ac- 
cepted a sum of money by way of compensation, and signed 
a receipt which was expressed to be in discharge of his 
claim in full upon the railway company for all loss sustained 
and expenses incurred by the accident. After signing this 
receipt he became worse and applied for further compen- 
sation, which the railway company refused to give him; 
and he commenced an action at law against them, in which 
he claimed heavy damages. The company pleaded the 
common plea of payment and receipt of the sum of money 
in satisfaction of the plaintiff's claim, upon which the 
plaintiff, instead of replying to the plea, filed his bill, 
alleging that he had not replied because he was advised that 
the plea was a full and complete answer at law to his cause 
of action, and praying that the defendants might be en- 
joined from relying on the plea at the trial of the action, 
and from setting up the receipt as a satisfaction of the 
damages claimed, except to the extent of the sum already 
paid. The judgment of Vice-Chancellor Malins, who granted 
the injunction, is not reported, but the judgment of the 
lords justices, who reversed the decree of the vice-chan- 
cellor, and dismissed the bill with costs, is fully reported. 
Lee vy. Lancashire and Yorkshire Railway Co., 19 W. R. 729. 

It is, or was, a common but reprehensible practice with 
railway companies, after an accident has occurred, to get 
the sufferers to sign a receipt, accepting a sum of money 
down for the injuries they have sustained, before they well 
know the extent of those injuries. See the remarks of the 
Lord Justice Mellish (19 W. R. 732) on this practice. In cases 





of this description a bill will lie to restrain the railway com- 
pany from relying on the plea that the plaintiff in the action 
received the sum in accord and satisfaction (Stewart v. 
Great Western Railway Campany, 13 W. R. 907), by reason of 
the fraud involved. 

The bill in Lee v. Lancashire and Yorkshire Railway Com- 
pany, sup., was probably filed on the authority of Stewart 
v. Great Western Railway Company, sup.; but in Stewart v. 
Great Western Railway Company fraud was alleged on the 
part of the company’s agents, and that the company 
intended to rely on the receipt thus obtained as a defense 
to the action. This allegation gave the court jurisdiction, 
and enabled the lord chancellor to overrule the demurrer, 
although the bill did not go on to pray compensation. In 
Lee v. Lancashire and Yorkshire Railway Company no case of 
fraud was made by the bill or proved at the hearing, and 
the bill was dismissed on the ground that, in the absence 
of fraud, the plaintiff could not want the aid of a court of 
equity. In fact, the plaintiff did not want the aid of the 
court to set aside the receipt. This is apparent when we 
consider what the true nature of a receipt is,as dis- 
tinguished from a release under seal. A release under seal 
extinguishes the debt (Coppin v. Coppin, 2 P. Wms. 295), or 
rather acts as an estoppel, and can only be set aside on 
bill filed, or under the equitable jurisdiction of a court of 
law. But a receipt, according to Abbott, J. C., in Skaife 
v. Jackson, 3 B. & C. 421, is nothing more than a pri- 
mary acknowledgment that the money has been paid 
or, as Littledale, J., said in the same case, it is not an estop- 
pel, and amounts to nothing more than a parol declaration 
of payment. In Graves vy. Key, 1 B. & Ald. 313, 318, where 
the holder of a bill had written on it a receipt in general 
terms, and the question was whether the receipt was con- 
clusive evidence that the bill had been satisfied, the follow- 
ing reasons were prepared by the court for delivery: “A 
receipt is an admission only, and the general rule is that an 
admission, although evidence against the person who made 
it, and those claiming under him, is not conclusive evi- 
dence, except as to the person who may have been induced 
by it to alter his condition. Straton v. Rastal, 2 T. R. 366; 
Wyatt v. Marquis of Hertford, 3 East, 147; Herne v. Rogers, 9 
B. & C. 586. A receipt, therefore, may be contradicted or 
explained, and there is no case, to our knowledge, in which 
a receipt upon a negotiable instrument has been considered 
to be an exception to the general rule.” 

Lord Ellenborough’s dictum in Almer v. George, 1 Camp. 
392, that a receipt in full, where the person who gave it was 
under no misapprehension and can complain of no fraud or 
imposition, operates as an estoppel and is binding on him, 
means, according to Pollock, C. B., in Bowes v. Foster, 6 W.R. 
257; 2 H. & N. 784, where the receipt in full is given as fora 
real receipt and discharge. Almer vy. George, moreover, is 
distinctly overruled by Graves v. Key, sup., andisnotlaw. As 
Martin, B., explained in Bowes v. Foster, the fact of a release 
may be pleaded; but a receipt cannot be pleaded in answer 
to an action, it is only evidence on a plea of payment; and 
where the defendant is obliged to prove payment, a 
document not under seal is no bar as against the fact that 
no payment was made. Thus, the effect of a receipt is 
destroyed on proof that it was obtained by fraud ; (Farrer v. 
Hutchinson, 9 A. & E. 641), or that it forms part of a transaction 
which was merely colorable (Bowes v. Foster, sup.), and a 
receipt indorsed for the purchase-money, although signed 
by the seller, is of no avail in equity if the money be not 
actually paid (Coppin v. Coppin, sup.; see Griffin v. Clowes, 
20 Beav. 61), though the receipt in the body of the deed, 
being under seal, amounts to an estoppel, and is binding on 
the parties at law. Rountree v. Jacob, 2 Taunt. 141. 

The question between the plaintiff and the defendant 
company in Lee v. Lancashire and Yorkshire Railway Com- 
pany, sup., was, whether the receipt covered future and 
consequential injuries or not. The receipt was in terms a 
discharge of the plaintiff’s claim in full upon the company, 
but the plaintiff alleged that he signed it on the express 
condition that he should not thereby exclude himself from 
further compensation if his injuries eventually turned out 
to be more serious than was then anticipated. A receipt, 





500 THE ALBANY LAW JOURNAL. 








as we have seen, is an admission only, which may be con- 
tradicted or explained (Graves v. Key, sup.), and it was 
accordingly open to the plaintiff to traverse the plea by 
denying that he received the money paid him in satisfaction 
and discharge of his injuries, except the injuries then known; 
in which case it would be properly left to the jury to say 
whether or not he received the money in full satisfaction and 
discharge. But if the plaintiff had given a release under seal 
in similar terms, and the defendant company had pleaded 
it. his evidence could not have been received to explain the 
instrument. In that case, if fraud had been imputed to the 
defendant company, two courses would have been open to 
the plaintiff, viz.: either to meet the plea of the release by a 
replication of fraud at law, or to file a bill charging fraud, 
and praying that the defendants might be restrained from 
relying on the plea. Such a bill will lie, although it does 
not go on to pray for compensation or any other relief 
(Stewart v. Great Western Railway Company, sup.), although 
there is now a concurrent remedy at law. But in Lee v. 
Lancashire and Yorkshire Railway Company, sup., fraud was 
not imputed, and there was no relief in respect of the 
receipt, which the court could give plaintiff, which he could 
not equally well obtain at law by rectifying the plea and 
adducing evidence to show that the receipt was not 
intended to exclude him from further compensation. — 
Solicitor’s Journal. 
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LEGAL NEWS. 
It is said that the witnesses who testify before the con- 
gressional ku-klux committee receive $250 apiece. 
Hon. Wm. M. Evarts sailed for Europe on Wednesday, the 
12th inst. 
The Connecticut state senate has passed a bill repealing 
the usury law. 


The lawyers of Washington have organized a bar asso- 
ciation. 

There are 197,688 bound volumes in the library of con- 
gress, and about 30,000 pamphlets. 

The English earl of Ellenborough, now eighty-one years 
of age, is credited with receiving annually about forty 
thousand dollars in salaries and fees as chief clerk of the 
pleas in the court of queen’s bench, to which office he was 
appointed when a youth by his father, then chief justice of 
England, and the duties of which he has never performed. 
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NEW YORK STATUTES AT LARGE. 
Cuap. 110. 


Aw Act to amend an act entitled “‘ An act in relation 
to the fees of county treasurers,’’ passed May eleventh, 
eighteen hundred and forty-six. 
PASSED March 15, 1871; three-fifths being present. 
The P of the State of New York, represented in Senate and 

Assembly, do enact as follows : 

Section 1. The first section of an act entitled “ An act in 
relation to the fees of county treasurers,” passed May 
eleventh, eighteen hundred and forty-six, is hereby amended 
so as to read as follows: 

§ 1. The several county treasurers of this state shall here- 
after receive for their services, instead of the fees now 
allowed by law, such compensation as shall be fixed by the 
respective boards of supervisors of their respective counties, 
not exceeding the half of one per cent for receiving, and 
the half of one per cent for disbursing, all moneys belong- 
ing to their said counties respectively. In addition to 
such compensation so fixed, as aforesaid, they shall be 
entitled to retain a commission of one per centum on every 
dollar belonging to the state which they shall receive and 
pay over ; to wit, one-half of one per centum for receiving 
and one-half of one per centum for disbursing, but in no 
case to exceed the sum of five hundred dollars. This act 
shall not apply to the counties of New York, Kings, Albany, 
Otsego, Onondaga, Erie and Westchester. 

§2. This act shall take effect immediately. 








CHAP. 722. 


An Act amendatory of and supplemental to the fol- 
lowing acts, namely: An act entitled “ An act estab- 
lishing a ——— and defining the qualifications 
duties and powers of the health officer for the harbor 
and port of New York,” passed April twenty-ninth, 
Fy cape hundred and sixty-three; an act entitled 
“* An act in relation to quarantine in the port of New 
York, and providing for the construction of the per- 
manent quarantine establishment,’ passed April 
twenty-one, eighteen hundred and sixty-six; an act 
entitled ‘‘An act in relation to quarantine in the 
port of New York, and to amend existing acts rela- 
tive thereto,’’ passed April twenty-two, eighteen 
hundred and sixty-nine; and an act entitled “ An 
act in relation to the sale of the Marine Hospital 
grounds,” passed May nineteenth, eighteen hundred 
and sixty-eight. 

PasseED April 26, 1871; three-fifths being present. 


Whereas, in the year eighteen hundred and fifty-two, the 
commissioners of emigration of the state of New York held 
in fee certain lands and buildings on Ward’s Island, compris- 
ing the state emigrant hospital and refuge establishment, 
and, in trust for the people of this state, certain other lands 
and buildings on Staten Island, comprising the marine hos- 
pital and quarantine establishment, of which the said com- 
missioners then had control; and whereas the expenses 
incurred in the management of the said marine hospital 
were so great as to compel the said commissioners to mort- 
gage the said lands on Staten Island and Ward’s Island for 
the sum of two hundred thousand dollars, which mortgage 
was given with the express consent of the governor, at- 
torney- general and comptroller of the state, as required by 
law; and whereas, by an act passed March six, eighteen 
hundred and fifty-seven, chapter eighteen, the control of 
the quarantine establishment was taken from the said com- 
missioners of emigration and vested in a board of quaran- 
tine commissioners; and, by a further act, passed April 
twenty-nine, eighteen hundred and sixty-three, chapter 
three hundred and fifty-eight, the said commissioners of 
emigration were directed to execute and acknowledge a 
suitable and proper conveyance to the state of all their 
right, title and interest in the said lands on Staten Island 
as held by them in trust, and by an amendment to the said 
last-mentioned act, passed April twenty-five, eighteen hun- 
dred and sixty-four, chapter three hundred and ninety- 
eight, confirmed by an act passed April twenty-second, 
eighteen hundred and sixty-seven, chapter five hundred and 
forty-three, “the sum” required and direvted to be fur- 
nished by the commissioners of emigration toward the pay- 
ment of said mortgage “is fixed at fifty thousand dollars, 
that sum being deemed the fair proportion thereof which 
should be paid by them as a condition of having the lands 
held by them on Ward’s Island, and covered by said mort- 
gage, released from the lien thereof;’’ and whereas, not- 


withstanding said apportionment, and although, since the 
appointment of the quarantine commissioners in eighteen 
hundred and fifty-seven, the said commissioners of emigra- 
tion have derived no benefit from the said quarantine lands 
on Staten Island, and have been relieved of the duties con- 
nected therewith formerly imposed on them, they have 
nevertheless been required to pay out of the fund supplied 
by emigrants, in accordance with law, the interest on the 
whole amount of said mortgage of two hundred thousand 
dollars, of which one hundred and fifty thousand dollars was 
debt incurred in support of the marine —— at quaran- 
tine, and acknowl ed as such by the legislature of eight- 
een hundred and sixty-four; and whereas considerations 
of justice and public policy alike require that the interest 
so paid on said sum of one hundred and fifty thousand dol- 
lars should be refunded 7 the state to the commissioners 
of emigration, in order that the money thus temporarily 
diverted from the commutation fund may be a ~~ to the 
legitimate purposes contemplated in the establishment of 
such fund; therefore, 

The of the State of New York, represented in Senate and 

pre A do enact as follows: 

SECTION 1. The lieutenant-governor. attorney-general and 
comptroller are ny! authorized and directed to examine 
into the validity and legality of the claim against the state 
for the payment of interest by the commissioners of emi- 
gration, as set forth in the foregoing preamble, and to 
report to the next legislature whether in their judgment 

d claim is a legal and valid claim against the state. 

§2. This act shall take effect immediately. 
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f= yo eaaleeameatae Supervisors, etc., 299, 431, 436 
Court of appeals: 
abstract of decisions in 15, 95, 214, 252, 308, 381 
onan of business in, and pro ed 


journment of, amount of business disposed of by, 
pe ne of rules #.. » . 436 
—— of.. 


sepeste, contract and publishers’ prices for....... +s. 168 
publication of. “ , 


jon yo} 
renewal of ¢ontract for publication of.......... 
rules of, regulati — bar 299, iui 


7 of judges of, increase 
Courts, the work of, summary of business dis 


1870 in first department of supreme court of New York, 39 





pant, PF lessor to re 
onein _~ for libe 

Cross-examination of witnesse: 240 
on | See Richard, confirmed as ru: 8. district attorney... 254 
Current topics : 


Action Tor breach of promise to marry, time for com- 
mencement of 
“A curiosity of crime;” trial of Edward H. Rullo 
for abduction and murder of his wife Fy child, 28 
Admission to the bar: 


ae regula 
rules of court of appeals re 
Albany and Susquehanna R. 
decision of general term 
“ Alcoholism ” and the bar in Englan 300 
Stone ur Drieoner reporter of N. Y. Triune in Lud- 
iow stree 
American institutions, the London Law Times on.. 
American legal works, conceded superiority of, over 
those of Engl 230 
Amendments to the code by the | J mapannes 
protest to governor against... 
veto of by the governor 
Attorney-General Akerman: 
rumored resignation of. 
origin of rumors of petgnetion of 
Attorneys, admission of, (see Admission to the Bar): 
Bar Association and David Dudley Field 
Bar in England, condition of 
Bonds in aid ~ railroads; decision in case of Marsh 
v. Superviso 
Bond sign 
lidit 
Breach of promise to marry; time for commence- 
ment of action for, —= ‘English decision com- 
pared with Burtis v. Thom 114, 187 
Caricatures in illustrated Srwapapens, libelous cha- 
racter of many of 
cause celebre ; the Tichborne estate 453, 470 
band z ustice "McKean, of Utah, opposition of Mor- 


Chief Justice Taney; meeting =f members of the 
bar, to provide relief for famil 
Code "amendments by the last le; ioease (see Amend- 


fe oe to the code). 
civil » Aras pee objections of London Law 


Couamente by newspapers on judicial proceedin, 4 
Conflict a urisdiction between federal and State 
cow. 
habeas corpus; Gosisten in Pennsylvania com- 
a pleas, 9th dist 
ndi Lh. cit ots = York 
decisto n of latchford 
Contract to tne g a man already married, in igno- 
rance of that fact; damages recoverable by woman 412 
Council of aod _ srting in Englan 
excise, ancldion of court of ap- 
peals in relatio on to 
County bonds in aid of railroads, invalidity of. ...299, 431 
Court of appeals: 
accumulation of business in 
iournment of; amount of business disposed 
of; — of proceedin 
rules of”, cana 
Court of appe 
contract of Banks ‘ond a for publishing; 
promise and performan: 
—- ae contract for publishing; ; legislative 
em 
Curiosity of crime; trial of Rulloff for abduction an 
murder of wife and child 
David Dudley Field: 
address on international law by 
and the bar association 330 
controversy of with Mr. Bowles; legal — “ 
The Nation and Se bar association............. «. 216 
“ Devil in eS 389, 412 
Divorce laws of Leen proposed amendment of.. 2% 
Sait cuanto] dencesr <i tice in... aM 
nglish court of chancery ; steonge poee ce in 
lish law digest ome jon, = on against for 


labor in pecimen 
penis in relation to * 











prepari 
Bucloolew; decision ut 6 court 0} 
Favre, M., member of French nationai committee... 
Federal state courts; conflict of Jurisdiction Ps 


betw 
Female ¢ chastity ; ; bill to make words imputing want 
of actionable 68, 
Female jurors in be nape hy territory 
Female justices of the peace 
declared ineli ~y in Massachusetts 
experience of rris as 
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Field-Bowles controversy : 
legal yr or limitation of a lawyer’s rights 
and duties 
newspaper comments on; opinions versus prac- 


ice 
the New York Eats . 
Fisk v. Union Pacific R 
Nelson 
Forensic ethics ; the New York Nation on... 
Forgery, ratification of 331 
Forgery of promissory note, with blank space left in 
printed f 276 
General terms of the supreme court: 
recommendation of the governor in relation to.. 48 
billtc empower judges to fix times and places 
for holding 168 
success of plan of ; ‘failure in 3d department 
Gould’s Lawyer's Diary 
Governor Holden, impeachment of 
Grand jury in England, recommend abolition of 
system of 
Grand jury system; abolition of, in Wisconsin 
Hotels in Rutland, Vt.; closing of 
Iilinois : 
judicial salaries in 
supreme court, proposition to make sessions on 
permanent at Springfield 
reporter, opposition of Chicago law booksellers _ 


“Tllustrations ’’ in newspapers, libelous character of 

many of 
Income tax, declared constitutional 

income tax on salary of state officer, held invalid, 275 
Im Cane awa of Governor Holden 251 
Indiana divorce laws, proposed amendment of 
Inequality of sentences in criminal cases 
Internal revenue stamps, decision in relation to.... 251 
International law, address by David Dudley Field on, 9 
Judge Blatchford: 

decision of in habeas corpus case 

movement to “depose” 251 
—= — s charge in relation to disreputable 


Judge 
missioner 
Judge Rosekrans ; remarkable opinion of 
Judge Nelson : 
judicial career of 
opinion of, in case of Fisk v. Union Pacific R. R. 


Co 
Judicial salaries : 
in Illinois, increase of 
in Ohio, defeat of bill for increase of 
in United States courts 48, 
Jurors, unanimous verdicts of ; proposed change in 
law requiring 
Law digest commission of England 
Law reporting in England, council of 
Laws of Michigan, revision and compilation of 
Lawyers in England; the market overstocked 
Legal education and admission to the bar; necessity 
of reform 
Legal ethics : 
the Field-Bowles controversy 
newspaper comments on 
Legal tender : 
in payment of rent reserved in leases 
— of decision in relation to, in U.S. supreme 
275 
Legislative legerdemain; publication of court of 
SE DUOUD, «0. cnce aoxtensensean ttapenseneseeane 412 
a “S98 in New York, necessity for reformation 


Libels by married women ; liability of husbands for, 186 

Life insurance companies, contesting payment of 
policies in cases of suicide 

Lincoln’s fees 

London Law Times on American ‘institutions 

Lord Romilly on the uncertainty of the law 

Ludlow street jail, abuses in; imprisonment for 


ebt 
Maladministration in U. 8. courts, presentment of 
grand jury in relation to 
a4 —_ of promise of (see Breach of Promise 
” arr: 
Married a as libelers ; important decisions in 
supreme court 
Marsh v. te ag invalidity of county bonds in 
aid of rai 299, 
Massachusetts : 
female puioes of the peace declared ineligiblein, 453 
internal revenue stamps not requi on instru- 
ments used in evidence in state courts of 
Pochentes’ lien ; change in law in regard to 


oeatetal salaries in, proposed increase of 
aoe: of supreme court, inadequacy of salary of, 4 
revision and compilation of laws of 
ame in wills; decision in case of Kurtz v. - 
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PAGE. 
Mrs. Winslow’s coetens 8 injunction inst 
nmuuabemeae pare 
Murder and voluntary eeiieabiaes in Penaagivenio, 
peculiar effect of an act in 
Murder by wife in presence of husband, i England ; 
acquittal of ; singular decision. 
N pepe? oo comments on judicial proceedings, in 
he Tichborne estate 
— be Statute revision commission, resignation - 
29 


io 
judicial salaries in 
supreme court, accumulation of business in; ne- 
cessity for reconstruction of 
Pennsylvania, murder and + perpen in, as af- 
fected by act pores’ in 1 
Personal | baggage © * luggame : y ’ liability of railway 
compen 
Photographs as evidence, itipeahasd decision in rela- 
on to 
Promise to marry, being already married; party 
amenable to damages for 
Promissory note, with blank space left in printed 
form, maker liable in case of alteration of 
Railway pomeneie, liability of for personal bag; " 
Ratification of forgery, decision of general term, 4th 
department, in relation to 
Reformation of ee in New York, necessity for, 452 
Rents reserved, what is legal tender in payment of.. 
Reporter of N. Y. Na op in Ludlow 2 tg , Jail 
Rulloff, Edward H.; “a Sia y of crime” 
Salaries of judges of the U. 8. supreme and circuit 
cou 
Salary of state officer not liable to income tax 
Self-crimination of witnesses on cross-examination, 
decision of supreme court of Michigan compelling, 494 
Sentences in criminal cases, inequality of, and pro- 
remedies 
Shakespeare, was he a lawyer? 1 
a lawyers, charge of Judge Bedford in rela- 
on to 
“Snap em,” necessity of amendment of code 
preven 
anew or ice on roofs, liability for injuries caused by p 


mem pe in English court of chancery. 
gal effect of on life insurance. 
court general terms (see Terms). 
court rules, in relation to admission of at- 
torneys, general terms, and aj : etimammmninnia of re- 
porter, proposed legalization of..................... 
Telegraph Seed may be compelled to disclose 
in court 
Telegraphic ene not privileged against use of 
as evidence in courts 
The “devil in equity” 
The People v. A _m and Susquehanna R. it Co.; 
decision of general term 
The Nation and the bar association. 
The Tichborne estate 
Third | — rma general term, accumulation 


business 
Thom +, litigation: 
avit edi aoe “scandalous” by Judge 


a. — of Judge R. for withholding it from 
the records 146 
remarkable o — of Judge Rosekrans 
qeeeay ood’s rmation of doctrine of.. 389 
ae my o sp Agreemaaia, notice of, by London 





e marks: 
of production of nature, decision of court of ap- 
peals affirming validity of 
Mrs. ee s soothing syrup, injunction against 
imitation of. 
Unanimous verdicts by jurors, proposed change of 
law requiring, in Wisconsin. 
Une aes of the law, opinion of Lord Romilly in 


actionable 
United States courts, abuses in; presentment o: 
grand jury in relation to 
United tates — ~~ ay letter of commission- 
ers relative to 
United a alstr 


United States eemanens oy circuit court judges, pro- 
= increase of salaries of 48, 68 


anon of Mormon authorities to Judge Mc- 


Uuiiey of oat 
akespeare ‘ lawyer? 168 
Wife, murder by, in pyssenee of husband; singular 
legal decision in Englan: 252 
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tublbner ce in; decision in case of Kurtz 
hii tee ula Seidihigebhe dietiebak eer ose - obh 

nsin, abolition of grand jury s m in 12% 
Witeoss on opp te A compelled to 


testify in relation to his previous indictment or con- 
viction 494 


Daly, Chief gustice a. P., biographical address of, on 
Gu C. Verp! 26 


Damage, bs. ye? of 458 
goods and instruments, liability attached to on 


a ee 


Deed, falsely “stated or read to an illiterate person, in- 


Demeien in criminal cases 
tice oes to, in United States court 
trial of Algernon Sidney, for high treason 
“pets in Equity; ” Wickens, the new vito-chanosiioe of 


Difference between a receipt and a release under seal.. 

Digest of decisions (see under heads of the several state 
and other courts). 

Diilon, Judge, opinion of, on the effect of the war on the 
statutes of limitation 


hemorous petition for. 
Mahometan law of. 
vorces : 
in Eng! 
in New Jersey, amendment of law relating to 


t of law relating to. 


in Indi amendm 
1870 ; number commenced, 


Divorce suits in Chicago, 
Dramatic com 
protection of authors of. 


me. of Ellenborough, fees of, as clerk of English com- _ 


n pleas. 
Easy lessor lesson i in legal ethics 
cal courts, the, by Irving Browne. 

Emott, Hon. James, speech of, on the legal profession, 
English court of chancery, strange practice in 
English criminal law, fe not answerable for felony 
nmitted in presence | her husban 

na ish decisions, digest of. 
English lawyers; “touting 








7 lish law digest, faanias or sample of, as contem- oe 


English law digest commission, probable failure of. 


Evidence, importance of knowledge of 

Examination of witnesses. 

Excise pes ape decision of court of appeals in relation to | 
jurisdiction 2%, 

Excise law, wee empowered to enforce penalties 

Extrinsic evidence, the law of, by Irving Browne 


Facts for the Nation, letter of T. G. Sherman 
Fa Jules, income of, from practice of law 
- — Fp en words ‘imputir ng want of, actionable a 





to 

vomais ustices of the 
Mrs. Esther Morris tails: her experience as 
declared ineligible in Massachusetts 

Female law firm in Kansas. 

Fields-Bowles controversy : 
correspondence between David inde Field and 

— Bowles, on the duties and rights of coun- 


se 
comments of Cincinnati Ex 
letter from Judge Sharswoo: 
the Nation and the corrupt judges 
facts for the Nation 
ar opinions versus newspaper practice 
of remarks of the Nation concerning. 
Fields ‘David I Dudley 


defense of by Geo. Ticknor Curtis 
the bar association and the Nation 
Fisher, Mr., on digests and his ee critics. . 175, 226, pu 
Fisk v. Union Pacific Railroad <-- of om 
Nelson on removal of cause of teu supreme court. 
Fixtures, the law of; its historical development and J 


table lawyers, charge of Judge Bedford in re- = 


80 
sitions, es ; copy before publication ; a 


Erie railway, lawyers, litigations, and counsel fees of, 80, o 





Foreign laws, proof of. 

Forensic ethics, as viewed by New York Nation .. se! 

Forgery, ratification of 33" 

Foster, Judge Henry A., retirement of from the be aa. 
i ince nntaesdbnhin. 560 6ohenavabais 

Fourteenth amendment, indictment of persons in Ic: 
nessee holding office in violation of 

Fractions of a day, the law in regard to 

Fraud on the pa ‘of insurers 

French advocates in ben Sa sixteenth century 16 

French national c¢ ofd , largely compos +« 








General Term abstracts : 
Is' i DUM, a 


12, Ti, 130, 150, aig, 24 300 * 
mmon Pleas 30, 49 Sry 


N.Y. Superior Court . 10, 4 
bar ee terms, to empower judges to fix times and places 
108 


Georgia: 
supreme court, digest of decisions in 118, 474 
appointment of O. H. Cochrane as chief justice of, 49 

he accepts office conditionally 60 


tion 

Gould’ 's ye Diary for 1871, inaccuracies of 
aes ~ system : 
d recommendation for abolition of 
in Tllinois, bill to abolish 12 
n Wisconsin, abolition of 126, 138, 178 

Guardiens. legal v. natural; amendment of R. 8., b + 

, Laws of 1870; revolutionary character of, by 


Habeas corpus in case of persons indicted as criminals 
who are held under process in civil actions, duties and 
liabilities of sheriffs relative to 
Half hour with the supreme court of Massachusetts... 
ompany, decision of court of ap- 


esse, and Selleck 1 By ; “ objections” 
achment of 

“)- - —~;- sketch of 
omissions in case of Oertel v. 


Hawley, 
Holden, Governor, im 
Holt, Lord Chief Justice 
a | Practice Reports, 


ood 
Hubberd, Hon. Henry, insanity of 
Husband and wife important decisions in N. Y. courts 
in relation to rights and liabilities of 


Ice in flowing streams, property a, decision of supreme 
court of Indiana in r to. 

Ideal of a code 

Illinois : 

udges in, proposed increase of salaries of, 9, 199, 209, 251 
ill to abolish grand jury system in 
supreme court, movement in favor of holding all 
terms of, at Springfield 
upreme court reports, controversy in re to 

" Illustrations” in newspapers, libelous character of 
many 0: 

Imprisonment for debt in New York, notice of by Tri- 
bune reporter, in Ludlow street jail 370 

Income tax: 

declared constitutional 
salaries of state officers not liable to 
Indiana: 
convictions for murder yh gape in relation to . 99 
— law, modificatio 
reme court, digest of | aeabiiais in, 72, 182, 215, 338, 415 
Intory eader causes, practice in 492 
fnsumnnes: 
ment of policies of ; decision of supreme court 
of Pennsylvan 
vemovel of goods from buildings not burned 
verbal agreement 4 agent changing specific pro- 
visions of policy, 

Insurers, frauds on t + part of; opinion of Judge Mc- 
Cunn in case of Sturm v. Great Western Insurance 
Company im 

Internal revenue: 

assessments for, appeals from to be first made to 
commissioner 
number of claims awaiting settlement in bureau of.. 420 
cases pending in bureau of, disposed of 461 
ac 
income tax (see Income Taz). 
stamps, omission of, when and how may be taken 
advan of 340 
on constable’s returns. . 
not essential on instruments used as evidence in 
courts of Massachusetts 
salaries of state officers not taxable as income 
tax on dividends of state stocks, opinion of attorney- 
general concerning 
International law, oddrens of David Dudley Field on. 
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International penitentiary con 
point commissioner from U. 
Interstate comity as to gy 
wa : 
7 supreme court, digest of decisions in 
e commissioners of 
Ireland, lord chancellors of 
Trish judge, arrraignment of 


Jefferson Medical College, Philadelphia, bequest of 
udge Lewis to 

fferies, Chief Justice, sketch of 

hnson, Hon. Herschel V., admitted to practice in U. 





u ge SR to lecture on law of nations 
jal decisions, —r and authority of 

licial | slation an legal reporting 
judicial es: 
in Illinois, proposed increase of 
in Michigan, efforts to increase 

in U. 8. courts, debate in con 
. sentences, inequalities of, 


Jurisdiction of federal and state courts. 

Jurors in 8S. courts, modification of law relating to 
challenges of 

Jury trial, the constitutional guaranty of, by C. F. Stone 293 

Justices courts, in Michigan, humorous proceedin . 116 

Justices of the peace, in New York, tenure of o +y as 
affected by new judiciary article % 





Kansas, liquor sellers, liable to be sued by purchasers 
from 139 


Kentucky : 
proposed division of into two U. 8. judicial districts, 160 
gay eC as punishment for legal offenses in, efforts 

_ aboli 
Know 


e of aes importance of 
Ku-klux 


ill, first case under 


law, uncertainty of the, opinion of Lord Romilly on... 

law graduation in the Scottish universities. 

law Journal, temporary suspension of. 

law reforms recommende¢ by the governor: murder, 
laws relating to; new trials, power to grant; deten- 
tion of witnesses ; amendments suggested 

.* — of university of New York city, re-organiza- 
tion o 

lawsuits, remarkable propensity for ................++++. 220 

lawyers and clients, resolutions of N. Y. bar associa- 
tion relating to extortions from by state officials. 288 

lawyers in city of N. Y., number o: 20 

lawyers in England : 

gloomy prospects for. . 


he Great to.. 
lawyers of Western New York: the bar. forty and fifty 
= ago; a patriotic jury ; Chas. M. Lee; legal eee of 
Davis ‘Noxon ; handling a witness; Gen. Marvin; 
“objections ;” Selleck Boughton and Jessey Hawley, 
a covenant of lessor to repair; notice by lessee re- 


> Chestes M., a patriotic ju ry 
legal absurdities, curiosities of the laws of England.. 
legal biographies, studies in, by Irving Browne: 

law and Lati 

law and love 

law and religion 

ethics: 

in one easy lesson 

and the newspapers. 

letter of Judge Sharswood, in regard to Field-Bowles 


a 
ner Sh a re 
‘] ” 
legal obituary 
Piaten ~~": 
a, at New 
Bolton, peel . Cleveland 
Brown, William, at Jacksonville, Ill 
PP, p Ames, at Wakefield, N. H 
Chilton, W at Montgomery, Ala. 
Davidson, fatty reenburgh, Ind 
obituary : 
Fitch, Henry S., at Chicago 
Gray, Charles. at Hetine, N. Y.. 
Gerald, David RB San Francisco. 
Harrison, H Hon. a , of Virginia 
Hawes, Horace, at San] Francisco. BA 
Hickman, B. F., at St. Louis. 
Heister. bed G., at Lancaster..... 
King, Thomas H., at Providence, R. 
Mc. ahon, John V. } ae * Cumberland Md 
Nesbitt, Hon. E. W. yy Georgia.. 
Oliver, John H., of Lehigh Co 
ne, Judge Byron, at adison, Wis.. 
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Skinner, John B., at Buffalo 
Wempall, J at San Francisco 

JX e Belfast, Maine 
Wightman, O. C., at aes 
cisco 


orge, at San Fran 
Legal practice 


Legal reform in Brazil 
esa reporting and judicial legislation 
nder: 
decision of U. 8. supreme court reversing former 
sane against constitutionality of 
ents of amounts reserved in lease, decision of 
. 8. supreme court on question of 
U. 8. notes as, decision in U. 8. supreme court 
reversi former decision 
Legislation in New York, mooapatiey of Sees in; code 
amendments; court of appeal 
Libel, heav judge ment for. 
crimin 46 
License laws, wor AS of court of appeals relative to... 288 
Life insurance, companies contesting payment in case 


of husband by wife, who dies before husband, in- 
~~ ponemey descends to her children 17% 


= s fi 
apes, to be prepared for publication 
a. Tan, dues or fines, responsibility of members 





Lopez, ex-president of Paraguay, probate of will of..... 
Lord chancellors of Ireland, sketches of 
Louisiana : 
laws of, and their sources 
provisional judiciary of, by Hon. Chas. A. Peabody. 
state debt of, constitutional limit - reached, deci- 
sion of supreme court in re; 
Lyon, Wm. P., appointed associate y oe BE of Wisconsin 
supreme court 


Mail robbers, conflict of Setenat and state laws in regard 
to punishment of. 
ne: 
ex-governor % lapttntet j ~ pe of the . 
supreme court, la y apo n sten er 0: 
towns in not authorized t to aid amon Socles. 
Malice, can a bodies be guilty of 
Manner of making arrests 
Marriage, conditions in restraint of 
Marriage contracts; time of performance; breach of; 
the case of Burtis v. Thompson criticised, and prece- 
dents compared. 187, 199 
Marshall, Chief Justice, anecdote of 116 
= land; Baltimore and Ohio Railroad ; capitation tax 
ih passengers on; reversal of decision of superior 
court in 
Marvin, General; handling witnesses 
Mason, Hon. Charles, appointed clerk of U. 
0! 


achus 

capital 3 1 jn. defeat of bill to abolish 

female justices of the e in, appointment of 

declared ineligible by supreme court 

internal revenue stamps not essential on instru- 
ments used as evidence in 

rape and arson in, proposition to make bailable 
offenses 

supreme court, a half hour with 

supreme judicial court, abstract of decisions of 

sunday travel in; suit against railroad company for 
damages for injuries 

McGarrahan case, re-opening of 

McKean, Chief Justice, and the Mormons 230 

Mechanics’ lien proceedings, change of law affecting.... 275 


chigan 
cous judges, proposed increase of 7 pd of 
commission to compile ay laws 
judicial salaries in, efforts to ae 
—— ry judicial Soden, "inedoquate compen- 
sation 0 
renomination of Judge Campbell : of supreme court of 180 


slandered chastity and special ages, statute of 

in regard 
statutes of, revision of, recommended by governor, 28 
supreme court of, abstract of decisions in 
University, law department, number of studentsin, 60 
Minnesota supreme court, abstract of decisions in 453 
Minors, enlistment of : 
re of jurisdiction between federal and state 


ietohford 
decision of Judge Blatchford reviewed 
decision on same subject in Pennsylvania 
Minor females, husbands of, held seepeneye for debts 
contracted before marriage, in Maryland 
Misdescription in wills: 
case of Kurtz v. Hibner in supreme court of Illinois ; 
review of decision, ey. Irving Brow: 








sal Gabele eet Beekeé 


meyn, Jeremiah, at Troy 


wne 
same case reviewed by Judge Caton; remarks on. 
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Missouri su 
oy ad 


Morphy, Paul practicing law in New Orleans 
Mo: f real estate, the law of, as prevailing in New 


Yo 
Mosby, 4 = gp. 8., =e guerilla leader, admitted to ae 


practice in U. 8. cow 
Murder, the statutes relating 
Murder and homicide, a EG of laws relating to, 
by the governor 


“ Nation,” the, and the corrupt judges 
some facts for 
Nash, Mrs. Cl: 
National banks, stockholders cannot pledge stock of; 
surplus expended in improvements liable to income _ 


Nebraska, negroes declared ineligible as jurors in 
ag pone epeemnenm, signatures to obtained by fraud, 
ew Ham 


ara, aopelased justice of the peacein Maine, 60 


2) 
3 


deserters in, > evidences required to deprive of suffrage, a 


supreme court, digest of decisions in 
New Jersey: 


Bearsley, Hon. Mercer, nominated as chief justice of, 120 


divorce Y haw, amendment of 


Little, Senator Henry 8., confirmed as clerk of chan- om 


udicial career 


ce 
Chie Justice, his 
tu removal of causes ~— 


opinion of, with regar 
state to federal courts 
Neutrals, rights of, (see Ulterior Destination.) 


New Orleans supreme court, lawyers’ arguments in, lim- : 


ited to thirty minujgs 
Newspaper contenpt of courts, by Irving Browne 
— aper comments on judicial proceedings in Eng- 


New trials, enlargement of power to grant in case of 
conviction, suggested by the governor 
New York: 


assignment of courts and judges in first department, 40 


city, court of common pleas, proposed increase of 
jurisdiction of 
“Son of decisions in (see General Term Ab- 


a superior court, abstract of decisions in (see 
neral Term Abstracts). 
bar comers tea oo meeting of 
incorporate nam 
law association, election of officers of 
the riot in 
court of appeals, abstract of decisions in (see Court 
of Appeals). 
general terms of courts in 
act to empower justices of to establish 
success of plan of; failure in 3d department .. 
legislation, necessity of reform in 


riots, on the occasion of the Orangemen’s celebra- Po 


tion 
statute revision commission : 
report of majority of 
report of minority of 
resignation of Judge Parker as member of 


supreme court, abstract of decisions in, 169, 306, 309, 413 


Cortiand special term 


general term of, to empower judges to fix 
terms of courts in (see Terms of Courts). 
Tribune reporter in Ludlow street jail 
Observer and Year Book 


138, 169 
180 


ee association, appointment of new secretary, po 


State Law Library, number of volumes in 
New York Statutes at 

acrobatic exhibitions, act in relation to 

advertisements published in naeee newspapers, to 
legalize contracts for publishing 

appeal from surrogates’ courts 

apprentices and employers, act in reference to 

attorneys, solicitors and counselors, regulating ad- 

ssion of 

banking laws of the state, to amend 

burial grounds and rural cemetery associations, to 
authorize sale of unoccupied lands 

bonding towns for railroads, to amend general law in 
relation to 

cable towage on the canals, to 

cemeteries, pooage and family, to amend act for 
incorporation 


chattel oe to punish mortgagors for fraudu- 
260, 291 


lent sale 

shronic pauper insane, act in relation to 

county clerks, authorizing to appoint additional 
special deputies 

county judges’ orders, t act to 

counsel employed on behalf of the state, to provide 
for payment of. 

— treasurers, fees of, to amend act in relation 
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draining swamps, marshes, etc., amending R. §. in 
relation to 





tativ es in Congress, senators and 

ly, act in relation to 

emigration capitation tax, to amend acts relating to 

wers of commissioners of emigration, etc 
yo issued by county clerks upon justices 
dgments, to legalize 

ton es, redress for ieaputiines unchastity to 

fire insurance companies, to amend act for incor- 
poration of 4@ 

foreign fire insurance companies, etc., in relation to, 463 

game law, to amend and consolidate the several acts 
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gaslight companies, amending act for formation of, 384 
general terms of supreme court, to authorize judges 

to fix times and places for Bot 

fighway'1 and wards, amending R. 8. in relation to.. 384 
ighway labor, act in relation to assessment of, in 


hotel keepers, to amend act to prevent fraud and 
fraudulent practices upon or by 
a emerge of villages, amending general act 


insurance department, to amend act establishing . 

insane chronic paupers relating to 

judicial officers, to rovide for election of certain, and 
fix their terms o 

additional =e in circuit courts and courts of oyer 
and terminer to amend act of 1870, concernin, 

—_ of Pythias, to enable lodges of to hold real 
estate 

sites for light-houses, and keepers’ dwellings, to 
amend act ceding a etc., for. 

manufacturing, mining, etc., coepnetan. to amend 
act of 1864, in relation to mo property of .. 

manufac turing, mining, etc., cor’ wat ons, amending 
act of 1866, in relation to erect on of buildings for 


manufacturing, mining, etc., corporations, amendin 
act of 1848, so as to authorize the acquiring of re. 
estate for residences and homesteads by 

mechanics’ lien, to amend act ch. 404, laws of 1854, for 
better security of mechanics, etc 

military exemptions, act relating to 

—S children, custody of, act to amend R. 8. in rela- 
tion t 

notaries public, to amend law regulating term of office 


private parks and grounds, for nm Py — of, and 
to encourage the propagation of fish and game 

public instruction, to amend act revising and consol- 
idating general acts relating to 

public instruction, amending act to revise and consol- 
idate general act relating to 

quarantine and marine hospital, to amend acts in re- 
lation to 

railroad corporations, authorizing municipal aid to, 38 

general railroad law, to amend 43 

religious societies, supplementary to act for incorpo- 
ration of 

religious corporations created by special charter, to 
possess same powers as those formed under general 

t 


ac 
rural cemetery associations, amending general act 
for incorporation of 
er of persons indicted for capital offenses, to 
authorize judicial a as to 42 
savings banks, act in relation to 
to amend act in relation to 
school-houses, to amend act relative to taking lands 
as sites for Od 
session laws, to fix prices for publishing in newspa- 


pers 

sheriffs, act in relation to duties and liabilities of in 
certain cases (in relation to habeas corpus) @ 

sheriffs’ fees, act in relation to 

sheriffs, actions against, act relative to 

societies or clubs for social and recreative purposes, 
extending act incorporating to military drills 

special provisions relating to corporations, to amend 
R. 8. in relation to 44 

state officers, additional compensation to certain.... 

canal steam towage amendment act 

caggrenem, amending act to extend powers of boards Pm 


surrogates’ courts, to amend act in relation to pow- 
aan and jurisdiction of #21 
’ courts, amending act extending jurie- 


—a. act authorizing to employ stenograph- 


quapaaaben” bonds, to amend R. 8. in relation to . 
taxes; to extend time for collection of 

taxes on farm lots divided by county lines 

towns, alteration of boundaries of, and erection of wo 
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town railroad bonds, coupons, etc., cancellation and 
preservation of 422 
legalizing acts of town meetings and town officers.. 384 
trades unions and societies of working men, to pro- 
vide for incorporation of 403 
U. 8. deposit fund, re-appropriating portions of in- 


tate admission of 
North Carolina: 
arson and burgl in, to make capital offenses 
impeachment of Goy. Holden 
Notes and queries 
Noxon, B. Davis; legal humor 


Oaths in judicial proceedings, their utilit 29 
r dicta 10, 70, 89, 68, 209, 231, 337, 442, 471, 495 

O’Hara, John P., communication from in regard to Mr. 
Fisher and his “* American critics” 226 


Ohio: 

classification of convicts in penitentiary of 

increase of salaries of officers in 

informers of local reporters, liable for libelous matter 
furnished 120 


law libraries, proposed state aid to 


license laws of, proposed amendment of 
salaries of judges of 1 
sentence and execution in, one hundred days to ‘ 


intervene between.... .. EOE REE. SOM 
supreme court: accumulation of business in 
digest of decisions of 
Oregon Central Railroad, ownership of litigated 


Pardons of convicts, report of Governor Hoffman on.... 139 
Parker, Hon. A. J., resignation of as commissioner to 
revise the statutes of N. Y.............cececceceeeeeees 
Parties who may be joined nee 
Partnership property and private creditors 157 
Passenger carriers, liability of for willful misconduct of 
servants...... A dgmaucidn spe n4sesadep ceteedsosacéupetnieahe 
cone F 470, 476 
Pennsy 
civil law, revision of 
court of appeals in, bill to create 180 
ineligibility of district attorneys to office of major- 
general of militia 160 
murder and involuntary manslaughter in, sentence 
practically —— by law of 1869 
supreme court, digest of decisions in 
Personal luggage of a traveler, what is... 
Peter the Great, his hostility to lawyers... 
Poisoners, two fair 
Practice in interpleader causes 492 
EL eid in panestnkiney ess OG6Ee css sas cecee cen% 100, 420 
as guides to judicial decisions 160 
Preferred creditors: right of assignee in bankruptcy to 
maintain action against 200 
Priority of chattel mortgages 
answer to query concerning 
Probate of will, practice on 478 
Professional duties; address of A. Oakey Hall before 
New York university law school, extract from 
Promissory notes; alteration of by insertion of words 
in space left blank; decision of supreme court of 
Pennsylvania relating to 
Proof of foreign laws .... 
Proper form of summons... 4 
Provisional judiciary of Louisiana, by Hon. Cha 
Peabody 
Policies of insurance, assignment of 5 
Posthumous justice—in memory of Sampson Brass.... 





Queen’s counsel, no more to be made at present......... 


Railroads : 
curious suit for damages against, in Illinois 
right of way of, not easement only, but exclusive 
possession 
eo! companies, liability of for negligence ; English 
decisions in relation to 
Railways, liabilities of, on crossing highway 
Rape and arson, proposition to make bailable offenses in 
assachusetts . 
Ratification of forgery 
bellion, war of the, effect of, upon the statutes of 
limitations 
Receipt and release under seal, difference between 
Remoteness of dam 
Removal of causes from state courts to United States 
courts -— of Judge Nelson im relation to 156 
Removal of insured goods in case of 
Reports, best method of reading 
teports of court of appeals (see Court of Ap, 
teports and reporters, American P 
teports and reporters 
] informer liable for libelous matter 





to 
Responsibilities of carriers beyond their own lines...... 
TERRE LLL TOE EL LTE IEEE 230 
Rhode Island, supreme court digest of decisions in.. 58, 304 





Romans, ancient, the jurisprudence of 
Roman law, the study of : 
Romilly, Lord, opinion of the uncertainty of law. . B&B 
Rosekrans, Judge, proceedings of in the case of Thomp- 
son v. Erie Railway company 146 
Rulloff, Edward H. : 
trial of, for abduction and murder of wife and child, 28 
extracts from opinion of Judge Potter on motion for 
new trial of «- 





Salaries of state officers not liable to be taxed as income 
under internal revenue law . B17 

== Brass, posthumous justice to memory o: 

San Domingo, a Philadelphia lawyer practicing in ‘ 

Scotch universities and graduation in law a 

Self-crimination of witnesses on cross-examination ; de- 
cision of supreme court of Michigan compelling..... 

Sentences, inequalities of, proposed remedies 

Shakespeare, was he alawyer 


Sharp practice oie 
Sidney, Algernon, trial of for high treason 22, 
Signatures to negotiable instruments obtained by fraud, 
Simms, W. Gilmore, tribute to memory of. 
Sir Walter Scott's first fee 
Slandered chastity ; 

—— in regard to 
Slander of females, 

to make actionab 


“Snap Executions,” on special or general term de- 
cisions ; necessity of amendment of code in regard to, 186 

Snow or ice accumulated on roofs, liability for injury 
caused by fall of................... 

Solicitor of internal revenue, dispatch of business in 


office of 
South Carolina: v 
Vernon, Judge, resignation of during his impea 
ment trial 


ns ee eee 

State prisons in Maine, New Hampshire and Massachu- 
setts self-supporting 

State stocks, internal revenue tax on dividends of ; opin- 
ion of the attorney-general concerning 

Statutes, revision of, report of commissioners 65, 331 

Statute revision and codification, by Hon. J. Neilson... 86 

Statutes of limitation, effect of the war upon 

Stephens, Judge Linton, of Georgia, charged with ob- 

structing execution of the enforcement law 

Story, Judge, note concemnne, by Chancellor Kent 

Cee nf John, retiracy of, from vice-chancellorship of 
nglan Ee oh Se 

Subterranean water, law of rah 

Suicide, payment of life insurance in case of. 

Summons, the proper form of 


Table of cases, doubted, denied and modified 
Taney, Chief Justice (see Chief Justice Taney). 
Telegraph companies, liability of, decision of supreme 
court of Colorado in relation to 
Telegraph operators, may be compelled to disclose con- 
tents of messages in court 
Tennessee, indictments of persons in, for holding office 
in violation of 14th amendment 
Testamentary capacity 
The New York riots ekktiatisbacnonsion. 2 ancvemadn 
Thompson-Erie litigation : ‘ 
affidavit of T. G. Shearman declared “scandalous” 
by Judge Rosekrans 
decision of Judge Rosekrans in case of 
letters of F. Thom n in regard to 
letter from T. G. Shearman in relation to 
Throop’s Verbal Agreements, notice by the London 
Law Times on 
Tichborne case 429, 
Tort, of the right to waive, and sue in assumpsit 
“Touting,” practice of, in England 
Town excise boards, power of, to refuse licenses 
Trade-marks: 
the law of 
the law of, decision in case of Curtis v. Bryan 
Trade-mark : 
of a production of nature; decision of court of a 
peals affirming right of property in 
Trials in the olden time; conspiracy; by Hon. J. W. 
Edmonds 


Ulterior destination, law of, as bearing on contraband 
CONTE obs Sin ds00.0siucsvtessengendcndecese ahaa 
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Unanimous verdicts of juries, bill to dispense with 
Uncertainties of justice 
Vncentainty of the law, opinion of Lord Romilly on. 
nchastity in females, law of New York making words 
vos actionable 
nited States 


= fin 
ited 


courts: 
Seseee to defray expenses of 
uses in; presentation of grand jury in regard to.. 


Uni 


xpenses 0: 
Jurors in, challenges of 
increase of number of 
United! — house of representatives, number of 


united Beates judges, book of. for retirement of .. 


5% it, ~t,~1— text 


mater to congress 5 im commissioners appointed to 
revise 251 


revision of, progress of commissioners 
On ited States supreme co urt: 
decision of, affirming constitutionality of income 


oe, of, in relation to gold contracts 
digest of decisions in 
legal tender case, reversal of former decision by. 
nativity of judges of 
new rules of 


321 
United States and state courts, conflict of jurisdiction 


between, in relation to discharge of minors from 
military service, case in city of New York 


Verdict in case of murder decided by lot 
Verification of answer 
Ve — o—— C.: 
lograp hical address on, before “Century Club,” 
matey Justice Dal 
he doctrine of contracts,”’ b 
judicial pt bn by, as member of count, for correc- 
tion of errors 27, 
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Vernon, Judge, trial of, on impeachment, in South 
Carolina 


Vermont, Rutland, hotels in, closed. . 
Vice-chancellor in England, notice of.. 
Virginia : 
blue laws” 

imprisonment for tax debt in. 

tax debtors incarcerated in 

two counties 1% without a lawyer .. 
— v. West Virginia, decision of U. 8. 

court in a. to counties of Berkeley and Setenon, 220 


Washington bar association, organization of a 500 
bate eh Nelson J., report of, on revision of N. Y.stat- 


Water-courses, artificial, the law as to 
iS: 
misdescription in ; be Irving Browne 
practice on probate 
proved fraudulent hn water-mark in paper in wins 
written 
revocation of 
testamen capacity ; ae egy of making; 
undue influence as affecting ; drunkenness, when 
sufficient cause of avoidance 
Wisconsin: 
gue jury system in, abolition of 126, 178 
sband and wife as witnesses in, bill to authorize, 
supreme ~ ee William P. Lyon appointed associate 
ustice of 7 
unanimous verdict of juries in, proposition to dis- 
pense with 
Witness on cross-examination may be ‘compelled to tes- 
tify in relation to his previous indictment or convic- 


on 4 
Witnesses, detention of, amendment of law relating to, 
suggested by the governor 
Wrong delivery, lia! bility of carriers for 
Wyoming territo 
fem By wee n, judicial compliment to discrimina- 
tion of, etc 
appointment of U.S. judge for 
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acceptance of part payment (Ind.).........cccccsccees 415 
Account rendered 
prima facie evidence, if not objected to ay rea- 
sonable time ; what is reasonable time (U. 8. Sup. 


Account stated : 
settlement according to, bar to action; new firm; 
SEE CEG FED o nccnccdeccceccssconsncossconsess 209 
Act of bankruptcy: 
judication of, when reversed (U. 8. C. C.) 
or ss} money to insolvent : security for loan (U. 8. 


hotens 
against es corporations; nuisance; who may 
bring (R. I.) 
assignability of cause of (Sup. Ct.) 
injuries from ice falling p—4 roof, liability of owner 
Of house for (Magss.).... 02.0. ccecccccccccrccccsescees 
irregular sentence; recovery of money paid as fine, 
in compliance with (G (G. 
on judgment of foreign tribunal; 
service on one (R. I.) 
substituting parties in; order appealable (G. T.) .... 71 
Adiniralty law : 
jurisdiction; towage; duty of pilot in charge of 
ship in tow (Eng:) 14 
lien for repairs in 5 port; presumption of at 
cessity ; authority of master to contract for (U.S 


letters enciiiery CID oi cnccvcssasssoscadsnsessnaxness 92 
Adverse possession : 
MMINTORENSS CIDE.).... 0. sccccccrcccccsccccesceccccoceces 72 
Agency: 
broker’s commissions (MO.)........-... sseceeeeereeees 153 
Agency and agents : 
itional insurance, parol consent of agent binding 
(Ga, 474 
notice of; renewal of policy (Ga.) 
attachment of property of non-resident, power of 
agent Im Case Of (GO.)........cccecccccccccccccscccsece 
ce ofession of judgment against non-resident by 
agent (Ga.) 474 
re —- on of agency by the rebellion (Ga.)........... 474 
Agree se 
bill Let exchange, duplicate of; 
(G. . 
constriction of; “secures’’ (Sup. Ct.).. A ge odes 
construction ; warranty, what is (Sup. ORD. sss cacdes 306 
credit, te pay for use of (Sup. Ct.)..........-....+.54+- 169 
@: 4 stipulations; (Sup. 
Ct. 
© kocuto 
tance ( 
lease ; 6. 2) performance; injunction; damages 


liability of drawer 
212 


general expressions 


(Eng.) 
mostn SS OS OO Ea eee 306 
pegs performance; mutual misunderstanding ow 


merits; motion 


laint not involvin 
n discretion of 


peals: 
"allegations incom 
Cay ° entirely 


to strike ag FI 
judge (G. T. N 
conflict of 43 BS, 
of jury to determ 
to county courts; me A = yt 3, > ‘G. _ - ere 
decisions of preceding general term can onl be cor- 
rected by court of appeals (G. » Be é 
right of, when waived (G. T. N. Y. Sup’ r) 
Arbitration : 
award, whether illegal on its face; a question of law 
for the court (Ga.) 474 
mistake in; burden OE IE Ge oo os. sss scvsces 474 
Arbitration and aw: 
no a from judgment on award (G. T.).........- 71 
Arrest and bail: 
what must be alleged on appeal from order discharg- 
ing arrest; when fraud is SASS V8 constituting 
it to be set forth (G. T. N. Y.C. 
Assault and battery: 
by servant; liability of master; statute of limitations 
(G. T. N.Y. Sup’r) 10 





Assessment: a Taxes.) PAGE. 


personal estate, assessment and taxation of; resi- 
dence; jurisdiction of assessors (G. T.) 
ar - -y in| ankruptcy : ee 
Zz te) propery? taken pursuant to prior agree- 
ment (U. 8. Sup. Ct.) ....... ee oe ENG 1 BS 310 
Assignment: 
assignee of promisso iw overdue (Cal.) . 
how to be construed %  _* Ore epee 413 
cause of action, when emtanaiihe: measure of dam- 
ages in action for fraud in exchange of lands (G. 


indebtedness, what constitutes assignment of (G. T.) = 
memorandum; sealing (Sup.Ct.) 
of particular fund, when order operates as such (G. 


schedule ; general words of deed limited and con- 
trolled by (Am. Rep.) 171 
Attachment : 
actions commenced by; judgment ; guforesment of 
execution on; filing of transcri 6 7 “ ine = 
affidavits ; sufficiency of «G.T TN. 
partnership property (G. T. N. Y.c py 
proceedings to delay suit in, anil discharged in in- 
Ae ae" not permitted (N. H.) 
re 
authority to appear; proceedings when questioned, _ 


I I OI ED oki k a be dnncnccccdendevasbacadsocye 
negligence; evidence (Ind.).... ............ceeeceeeuee 215 
retainer ceases on death of client; new retainer by 
executors ; who liable for fees ; misjoinder causes 
of action (G. T.) 
Attorney’s fees: 
won a note; stipulation in, to pay, not usuri- 


G 
Attorney’s ‘4 
for fees and disbursements, when valid; right to 
change attorneys (U. 8. Sup. Ct.) 


Es of, ri _ of traveler to recover core limited only m 


to “ordinary baggage” (Am. Re 
Bailment : 
conflicting claims be me rty “" judgment b Gatton, 
how determined ce G N-Y_C. rm 147 
consignee cannot PR aon title of LF At, excep- 
= =: A C. ae 45 tid i 147 
possession of goods acquire: of lading; secu- 
rity for advances (Am. Rep.) ot 171 
responsibility of express company to return mone 
to consignor when consignee could not be found, 


Pray s's of —y 
Bankers A Taking 
deposits, when , AA OE GBs s06scn nadiusanphenael o 
oe | by depositor (Sup. Ct) 
Bankru 
ll by (Mass.) 234 
— rod after notice of proceedings (Mass.).... 234 
rupte’ 
adjudication of, effect on 
assets, s ; disch arge 
U.S. bankrupt oct, final ‘uaeoeas (Ca 
compromise (Mich.) 
ing stook ictvcccstiris wiebsedsendaee 
railro cope ys RR. iv occdccncacccdsavadssenae 
sale of stoc Y.) 
witness ; Saalenes WES Wid hos sdednsindeecnaieeeaduaen 
Bastardy 
order upon putative father; child born upon the high 
seas in an English ship (Eng. 1 
pleading; admission of catia ‘action by relatrix ; de- 
murrer (Ind.) 215, 2 
Bequest : 
construction of; error in corporate name; com- 
IN. H. may be amended to conform to ’proofs 0s 
Bill o 


exchange: 
— lost ; payment of without presentment of 
nals ( IEDs inc ocsccasenciesciscestandensiasdeween 
Bills or of 
abandoned vo yege ; 5 sepgacond of or indemnification 
for (G. T. NY 
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action by holder of hypothecated ; tadenation re- 
pom Be ship-owners from parting with goods 


4 4 
onan ed to Suef for advances, valid as pledge of 
a peaperty € (G. T. N. ¥. C. 389 


yy money; payable in gold; practice - 
( 
oa — of demand by indorser (Ct. App.)............. Bh 
nd: 
estoppel of surety; alteration of; evidence (Ind.), 72, 73 
internal revenue law; statutes to be literally con- 
strued in relation to bond under (U. 8. Sup. Ct.)... 286 
sureties ; dlechtS of debtor in bankruptcy no 
defense to (N. 496 
ndary : 
construction of, in deed (Mass. 
ey of tract of land, what —_ constitute por- 
tion of 
land bounded by a marsh (Cal.)...........--...02-00005 376 
lines between towns governing boundaries in deeds ; 
ambiguity ; »| evidence; presumption of law; 
to be determined by jury (Am. nie < gah termuaidtn’s Kain 171 
Bounty, to volunteers: 
who entitled to (Iowa) 
commissioned officers not entitled to (N. H.) 
evidence, what admissible (lowa) 
of promise to pay (N. H.) 
offer by supervisors (lowa) 
Breach of promise of marriage: 
action for, time for commencing (Am.Rep.)......... 171 
refusal wr contract immediate cause of 


nseravatin x 


3, of engagement (Mass. 
STi of contract before time oa for ee 
formance SN Seth atbedencatbiesinnsdakataaticteue 


pointing towns, over streams between, joint liabil- 
m4. of to build and repair; misjoinder of parties.. 300 
ers : 
commissions; fault of vendor sem. ee 172 
when not recoverable (M: 235 
for sale of lands aeons... Eeaicnniindensaeetawbninageds 24 
Brokerage : 
sale of real estate; solvency assumed (Ct. App.), 95, 99 


Carriers pee Gommen Carriers). 
Cause of action: 
new promise ; statute of limitations (Cal.)........... 378 
Certiorari : 
errors, what will be considered (Iowa) 
power of court to remit proceedings (G. T.).......... 281 
right of way; assessment (Iowa.)..................... 151 
Charitable trust : 
under oy when not void for uncertainty (Ind.), 132 
ee 4 wg A 
freight, repay ment of, construction of charter party 
as to right of (G. T. N. Y. C. P.) 
= can be demanded back (G. T. N. Y. C. P.).. 
oer ment of, construction of terms as to (Eng.) aT 
ship co cons: ec charterer's agent “inward and out- 5 
ward 7 
Caged at. 5 
= on mortgaged property by creditor; lien; re- 
Ponta) by mortgagee; practice; counterclaim , 


Sede Caeiteis by mortgagor in Ving 3 purcha- 
ser not liable for conversion ( 
sale under, conclusiveness of as to += (G. T.).. 
7 ct. App. made by citizens of other states ; evidence 
Club law 
expulsion of member ; bona fide exercise of power to 
expel ; jurisdiction (Eng.) SR DRO DRE alti Ger 310 
ane: 3 
amage ; change of course; judgment in case of The 
Veloce explained (Eng. j 
special rir t} rule requiring when not obligatory am 


( Sup. Ct. 
Commission to Piake evidence 
validity of ; panei | (G. T. N. We ns caowssnevns 211 
Conmpenignloners of high age: 
bekiges, liability oor, or failure to repair (Co. of us 
ATA RUL AME actninn cnice ead osbieiicksouenspkingecide 
Common carriers 
allegations in assumpsit against ; variance (N. H.).. 
Common carriers 
when responsibility of carrier terminates ; 
en only liable as warehouseman (Am. Rep.)..... 172 
bill of lading, or memorandum, admissible as evi- 
dence of condition of goods when ped ped (Minn.) 453 
cattle, contract for transportation of; delay in (G. ray 2 
as by, negligence of in marking goods (A 


ecathask to carry freight beyond line; refusal of 
connecting line to receive ; liability of ‘contractin 
carrier 300, 


Conflict of 
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corporation not responsible bevend its own line, 
except hy 8 agreement ; connecting lines, liability of 


Pp.) 
delivery by, to fictitious order; usual course of bus 
ness ; non-existence of consignees ; liability . 
ers ; mis-delivery ; conversion ; consignor 
and consignee ; oa S 433 
at certain a Rota promise fee, 44 good for point 
beyond 
at at fixed ; measure of damages for breach of 
4 


( 
how to make (Ct. App.)................0..ceeeeeeee 
Se I Ie 0 5 06.655 os kicks ve ccssacsasecess a 
what amounts to (Sup. Ct.)....................00.. 
emigrants’ baggage ; when liability of carrier ceases ; 
commissioners of “emigration (G. T. N. ¥.C. P.) 
exceptions to testimony ; contents of letter (N. H.), 
express companies may be deemed; may limit liabil- 
ity by express contract ; ra of ene notice or 
condition on receipt (G.T 
njury to goods by (Sup 
immediate transportation, implied remine for 
injury to propert , liability for (G. T.).............. 130 
ility after a a of goods (Sup. cy CESAR 306 
beyond their route (Mass.)......................5. 235 
for defective vehicles; burden of proof; negli- 
gence; notice or limitation in contract will not 
relieve from liability for negligence ; tow-boats 
not, as regards vessels in tow and their cargoes ; 
common-law rule applies to goods, not to vessels 
(Penn.) 
how discharged (Sup. Ct.)...................2+ee000- 306 
of, for goods shipped “ to order ;’’ notice required 
when owner known (G. T. N. Y. Sup’r) 
for goods lost in transportation ; limitation in re~ 
IN 6 0.05.63 coke ndinkabes + obctuseascenad 
for interest, in case of loss of meepeste (Am. Rep.), 172 
for loss under special contract; negligence; evi- 
I SE ac bi nsthes Fads cananhoeedse esas b 
nn Beene eeccensheenas aves 306 
negligence of; construction of agreement (G. T.).... 131 
not to be presumed in certain ¢ we special con- | 
tract, evidence of (U. 8. ng 
in collecting draft, liability fo or; shout give no- 
tice of non-payment (G 
of servants of, 8) not deliv aie a SS w 2 ae called 
for (Am. Rep. 1i2 
notice of arrival p) goods ; removal (Sup. Ct.). 
ordin, care and diligence, want of ; burden of proof 
Gap. OB) .........- at 
want of prgeer care a question of fact (Sup. Ct.).... 
railroad ight, _ rimination between ; delay ; neg- 
ligence (Sup. € 41 
responsibility of, ‘until consignee has had reasonable 
time to cal for goods ; for delivery to proper person 





( . Rep. ive 
refusal to deliver goods, when not liable for (Ct. App.), 3b: 
receipts, stipulation in (Ct. App.)................6...05 S04 
rule of damages for breach of contract (Sup. Ct.)..... 

safe-keeping, duty of (Sup. Ct.) § 
special contract may limit liability of; receipt ex- 
ressing terms of, when binding on consignor (Am. 


ep. 
Common council: 


liability of members of for official acts O° ae 3 


Complaint : 


amending or conforming it to facts proved (Sup. Ct.), = 
omission, when caused (Sup. Ct.) 


Compulsory reference : 


on motion to change place of trial (G.T.)............. 10 


Conditional devise : 


in restraint of pamioen held valid (G. T.) ........... 10 


Confiscation of real esta’ 


proceedings for, oe ky of (0. 6. Sup. Ct.)............ 455 
writ of prohibition will not lie | (U.S P sup. eee 455 
Jurisdiction : 

injunction, to restrain enforcement obtained in an- 

Noo. 56 disck wien sabsanetehpeenceness 474 

§ 5 < Sa ee ere rer 474 
state court cannot “a dismissal of suit commenced 

in U. 8. court (G 475 


Conflict of law: 


contract entered into abroad ; lex loci contractus ; lex 
Fant (Eng.) 154 


Consignor and consignee : 


delivery, SEE CIID 6.6. inva occa nvenenccses 260s 235 


Conspiracy : 


to defraud IT. - «.. .dennenshwotabtgevensebes 155 


Constable : 


suit on official bond; replevin bail (Ind.) ............. 216 


Constitutional law: 


dogs, damages done by ; 
make towns liable for ( 
character of, not admissible as an ‘(N. HL)... 
towns may maintain action against owner ot a 
elective offices can only be filled by election (Cal.) . 
estate in lands taken for public use; power of legis- 
lation (Ct. App.) 
licenses Sean’ for sale of goods not unconstitu- 
tional (Am. Rep.) 173 
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municipal corporations neve no power to subscribe Pepe or liquidated damages (G. T. N. Y. C. P.).. 278 
for railroad stock and levy tax to pay therefor; y person of unsound mind. ore valid HP Rep.). 1%4 
nor can they be endowed with such power by legis- quantum meruit recoverable 7a defendant pre- 
lative enactment (Am. Rep.) 173 vents Se eT of (G. T. Y. C. P.) 

license = under state or municipal law, when valid rescission of (G. 

(U. 8. Sup. Ct.) 286 

peremptory challen by state, right of (N. H.)..... 496 

promissory note for loan of “ confederate — ee what yx e “a DZ. HF. O Bi)... occccccsvdes 391 
re “. ae court declaring illegal, ia effect of (M 

and rth a a (Ga.) 


(U. 475 
right a Ay “y * ht of recovery for partial performance (G. T.)..... 213 
tax on income (lowa) 1b sale; good will of business (Cal.) 376 
taxation, purposes of and power to impose (Am. for sale of land ; possession under; rents and profits, 
p. 173 liability of wron - holder for; ancestors’ debts, 
taxation of express and telegraph companies (Iowa), 151 a for (Ct. Pp.) 
taxes on railroad and transportation companies, by school directors ; Somes of to bind district ; rati- 
power of states to impose (Am. Rep.) 173 fication (Iowa) 
locai and special Jaws; double taxation (Iowa) as yt ee statute of frauds; party wall 
commerce between the states (Lowa) (Ct Ave! 
term of office, extension of (Cal.) ..................065 376 statute o frauds; variation of * weeeas by verbal 
Constitutional construction: agreement (G. T. N.Y. C. 
veto power; adjournment of legiaieeuse (Cal.)....... 376 delivery and acceptance of 
ten days’ limit, how computed (Cal.) 376 stoppage in transitu (G. T. N. 
Construction of statute: ct performance, when essential G. T.N.Y.C. P.), 390 
mandamus; power of local board (Ct. App.) ......... 15 thee, condition as to, when waived (G. T.N. Y.C. P.), 278 
Contempt : unlawful, what is (Ct. App) vincsaeuee. sana’ eedaia gents 304 
fine, when may be imposed in supplementary pro- want of consideration ( cil kcewecsuctestecseenewes 371 
lawity (c to execution; presumption in favor of Conversion: 
regul. 374 = held to secure margin; contract to return; 
Contempt of 7S: hypothecation of, knowledge of without objection 
by newspapers PR atcseccksdnvenievbebekeddeaeside 496 (G. T.) 209, 211 
Contract : Conveyance : 
abandonment, what constitutes (G. T. N. Y. C. P.) .. 2382 assignment transferring estate as security, held to 
agreements to make ‘‘corner” in stock market WOO BUCCRIND GAL) on oc cccccce cosouetsscinccas sete 
(Mass.) 235 deed given as security, effect of; collusion (Conn.)... 98 
made in, with gestSonte in rebel territory; joint tenants and in entirety; husband and wife 
constructure of (Ct. App 15 cscs +0cnetnpsvasdbusddeba set. edbdease amen 
breach of ; conditionai RE | Sy | PERSE 282 parol condition ; evidence (Iowa) 
under advice of counsel (Mass.) partition, effect ‘of judgment in (Iowa) 
for cemmqonasiten of agent; proof of compen inad- of stock in corporation by trustees, when void (R. I.) 394 
a e if in conflict with; ; estoppel (U. 8. Sup. technical defects ; equity; estoppel (Iowa) 152 
by tenant in common, when v: in (R. L.) 
vendor and vendee; failure of title; measure of dam- 
7 ages (Iowa). 
Pb soiree’ when complete; notice warranty, when creates estoppel (R. I.).............. 304 
= wit drawal (Am. Rep.) 1 Corporations: 
consideration ; 5 — promises; exceptions at actions against trustees (Cal.) 
RETR IE ep EEL GF 304 conditional subscription (Ohio) 
compromise of doubtful or conflicting claims debts of, legitimate included among proper and 
4 legal expenses (Cal.) 
settlement ‘of partnership debt tae. ee aed eIL Soaks foreign; exercise of franchise in another state 
construction of, general rule (N. H. 497 (U. 8. Su up. 
constructive contract; letters of parties; evidence joint stock associations (English) are (U. 8. Sup. 
to show who are real parties (Cal.) 37 %. 
defense, good where contract made or to be execu- may be taxed for privile, op of of oenng busi- 
, good wherever litigated (N. H.) 4 ness in another state ( 


to defraud creditor (Ind.) 338 shareholders of, hd 51. ay debts of (0. 
delay in performance, when excused (G. T. N. Y. C. S. Sup. Ct.) 

P.) 278 formed under general act; their power to mort- 
dependent contracts (Mo. 1538 pages validity of to depend on ey of state where 


executory, when tthe passes in (G. T. N. Y.C. P.).... 390 ands situated (G. T. 
‘alse representation (Cal 376 insolvency of, does not extinguish existence (N. H.) 497 
of law will not cibeae surety (Ind.)............-+. 122 oinder of causes of actions against (Ohio) 339 
fraud; rescission of contract; refunding of money iability of stockholders (Cal.)..................0000- 
paid (Cal.) 376 non-payment of charter fee not cause for ra 
goods returned by purchaser; responsibility of ven- in execution against stockholder for debts (R. 394 
dor as to same (G. T.) 71 pleading ; averments in complaint (Cal.)............. 
illegal; compounding or (Lowa). . sie purchase by agent of indebtedness of (Cal.).... . BIT 
illegal ‘considerations (Mo.)................-... sce ee 153 personal liability of stockholders (Ga.) «+. 45 
income tax on 7m? for loan of city to railroad, after dissolution of caupenaiins SAR, chcdancssiete 475 
who liable for (U. = 455 receivers of, appointment of ; act of 1870 (G. T.)..... 282 
injury on Aah Sy lab lity for; limit of damages on application of stockholders (Ga. 
under state laws (Ct. App.) 338 recovery of money advanced for shares in (N. H.).. 
interest on money advanced on (Cal,)................. 377 releasing subscriptions (Ohio) 
interpretation of; conflict of law (Ct. App.)...... 337, 338 sale of stock under an assessm: 
made by letter for repairs of vessel, construction of sale of property of ; dissolution "Cal 
(Ct. App.) 304 service of process on (O) 
showing c onsideration " 5 * GREE 496 when stockholders may rod (Cal.) 377 
y’s work; when implied; number of stock held in trust ; holder’s right to vote on e. I.) 594, = 
496 surrender of franchises of; dissolution of (R. I.) 
loan by city to railroad > aetna ; income tax on Costs: 
interest for (U. 8. Sup. Ct.) 455 assignment of judgment for in expectancy (G. T. N. 
moneys raised b subse ais adoption of unau- Y. 
thorized acts ( p.) 337 clerk’s duties in adjusting ; no sogedl fe from 0.6) T.).. 
mutual consent ; wae c Sranpiate and binding (N. H.), 496 judgment for, right to set-off (G. T. N. Y. C. P.)..... 
mutual mistakes (G (G. T.) 117 | County 
not + Pate essence of, will not invalidate (Am. donation. ep CUO GOOD. 55.65 ck ce cccectetesssteuseaue 
Pp) 17 injunction ; tax payer (Ind.) .... ; 
negotiation of by letter; when compistet (N. H.).... 496 practice ; appeal (In d. 
notice, exemption of liability b aA .) 281 | County commissioner: 
offer to, by letter ; ry oa ( 96 spirituous liquors furnished to by petitioners for 
oral, when binding at Sa0k cake aoe cevds neon = highway (N. H.) 
oral evidence, when lac “s (G. T. N. Y. C. P.).. County treasurer : : 
order yiven by telegraph ; mistake in transmission a compensation ; commissions, when allowed (Sup Ct.), 307 
message ; agent; authority Us) Sesser 17 | Covenant: 
= what is binding; . pone Mh mon 2 of (G. T 213 not to carry on certain trade (Eng.) ...............000+ 396 
=~ without proof of A* SIR Covenant of title: 
a (a. T Y. C. P.) . = tion for poe en of ; } ean in fact and law neces- 
for AF oral ment revoked by sale of lan gence of gran 
party wall of of f(am. Rep.) - 17% ealen nst warrantor ; Sales of ejectment suit ; 
payment by worthless note tt. ER i ee 96 estoppel (Am. Rep.)............2c0cceeeeeceeeeececees 1% 
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Covenant of warranty: PAGE. 
when broken ; involun loss of possession ; actual 
dispossession sms 3TT 


in (Cal. 
for quiet enjoyment; eviction (Cal.).. 
rule x of demtans | PE Lihsameocnctadébeddhcccesetucene 37 
statute of limitations PE incesccetedoncscccesessses «. BT7 
inal law: 


adaptation of means used (Ind.) 73 
assault and battery, with intent om murder (Ind.).... 73 
bigamy i allegation that first marriage was lawful ae 


b indictment Ct. App. 
bangla jin of acc a. having imperfect 
knowledge of the "language not competent as 


) 

es voluntary or not; penton of fact for 
determination of judge ( (N. H 

inducements for, without promise He: 

Sy pose sentences for separate convictions (Am. m 


rroborali requi 
dying deciaration (Ga.) 
ovidenes; instruction to jury (Ind 
of character (S up. Ct. 
false ee when action for maintainable (Am. 


words i tre set out in indictment, sufficient to 


aa f of, 4 ue competent as (N. H 
homicide, corpus delicti must be proved ; Jastifiabie 


( 

indictment : alteration of {Ge} 
for malicious freer ( :b 

intent; evidence (Ind. 

juror; challenge; AE | | eee 216 

qagemens ; appraisement ED « nnnnsacecacdves = 

udge’s cha Ts of law or fact bw de 

larce eny, a of may deciared by leg os 

without regard to et of peenesty taken 


Cal.) 
failure to allege value of property stolen (Ga.).. 
once in jeopardy (Ind.) 
rape ; yp oy of prosecutrix, prisoner's knowl- 
edge of (lowa) 
recapture of personal property from trespasser 


174 
118 





In 
am. I CIID 45.06 cncscnccnscdccdsdceseecosnes 216 


wee! no collision ; Seieicies | RE 396 
evidence ; measure of (Sup. Ct.) 
measure ‘of, in actions Ne recover real property 


(Cal.) 
for fraudulent seqeraenneiien of payment of 
bond and mortgage (Sup. Ct.) 
caused by negligence of crew ‘(see Parties) (G. T.) 
for personal injury, action for; forcible ejection 
from railroad car (Cal.) 
to private property by raid of rebel forces; how paid; 
evidence of vote o legislature (Ohio) 
“smart money ;”’ expenses of litigation; trespass vi 
et armis (Conn.) 
unlawful expulsion from railroad train; absence of 
proof of malice; measure of damages (Minn.)..... 453 
Debtors and creditors: 
creditor's duty as to debtors; securities held by him; 
a delay in presenting check (Ct. App.) 16 
action for proof; of fraudulent intent (Sup. Ct.)...... 307 
ree: 
annulling yolantery assignment; accounting; ex- 
penses ta Wie MEN s660006e rnarccsdncséccdsscosess 


alteration by erasures or interlineations a question 
as ey acknowledgment in another state; re- 
ing ics. Sup. Ct) 
calls in; courses when controlled by other descrip- 
rs el ein ais al nenchabehodinuentctes exec 
construction; description of premises (Ind.)........ 73 
reference to other d Ind. 
ey of warranty, only broken by actual evic- 
SI ODinn0d doce cesoncacisevccsccscccesocceesese 169 
execution of; eoais of seals (Eng.) 396 
—— effect of ; no basis of action (Cal.)............ 377 
and boundi ng on land described as a street 


tM — 
from Foy a not in possession (Mass.) 
reci operative oa of on sufficient 
to Soonae title; a Biv 
ae for breach walieelen ‘laches by argent 
m possession (Sup. Ct.)................. . 169 


ignat aa of 3 Rep.). 
by ee, with assent of cestui que trust (Cal.) . 
Defamat' 


oral what constitutes publication of (G. T. N. Y. 
Delivery : 

sivebe cars, what is not sufficient delivery (Penn.).. 33 

y transfer of bill of lading (Com. of App.).......... 215 


over, incapable of taking effect (Sup. Ct.)............ 414 





Devise and legacy: wage 


contingent remainder, vested interest in (Mass.).. 
Dismission of complaint : 
a mere delay in entering judgment not, 


District courts of New York oa’ 
jurisdiction Ge Gis De ee ee Ge BD o ociecccccadcccts 282, 233 
Divorce 
abandonment of suit by wife (G. T. N. Y. C. P.).. 49 
a counsel fees, years for, may be en- 
tered in final decree (G. T. N -¥. Cc. P. 30 


. 49 
cruelty, etc., _- pat a for qautbery of defendant no 
defense (G. T. N. Y. C. 
defense after 
when allowe 30: 
domi: Oriediction of court; bar to dower (Am. 
li 


of Rep.) alimony 
failure to appeal (G. 
trial for information of court (G. t N. Y. C. P.) 
“ore husband answerable for (G. T. N. Y. 


gS: 
regulations for keeping and destruction of, within 
lice power of legislature ; rights of officers (Am. 
DU sistteetceus. ke Siacdettsssh petetsndanadeah 174, 175 
Donation: 
acceptance necessary to validity of (Cal.)............. 37 
not 1 ebeeeee by bankruptcy proceedings (U. S. Dist. 


toa minor, when law accepts for (Cal.)............... 378 
Dower: 
IO OE HID ig nbn dene dixcicss incacaseens 235 
in surplus moneys from foreclosure sales; equity of 
redemption (Am. 1%5 
Draining lands: 
adjacent owners, rights of; joinder of parties plain- 
tiff (Ga. 472 
Drainage of lands by owners: 
right of, to drain into natural water-course; 
to adjoining owners therefrom no cause 0: 


injury 
action 


right _ way (R. J.) 
dedication Bra dsbucie6ses cndasdsmeueends 235 
Ejectmen 
legal “tile; IRD, ncrcicininusuadiiemaedasnnen 14 
ownership of crepe a after commencement of 
action (Am. Re 
Emblements : 
WEE GBS CPOMR.)........0cccccccsccccesces 
lessee, when entitled to (G. T.).. 
at termination of life estate (Penn. pe 
Eminent domain: 
extent of legislative power; land taken must be for 
public use; construction of statute (Ct. App.) 
does not authorize taking of private property for 
private road (Am. Rep.) 175 
Employer and employee : 
iability of cuplayer, ony mage = ia casi nidik cla onde 378 
passage money, promise to employee (Cal.) 
railroad companies and their employees, liabilities 
and duties inter se (Mich. 
notice of employee to o 
(Mich.) 
presumption in favor of, in actions for injury to 
employees (Mich. 
unfitness 0 feneneyee burden of geces; ; special 
directions (Mich.) 416 
Equity: 
may decree repayment of money expended on pay- 
ment of contract (Am. Re 
one * mortgage sale; paro. proof of; relief against 


) 
purchaser for ys at mortgage sale, held to be 
trustee — = 
si ye to lease obtained through fraud; estoppel 


5 
-. 893 
- 22 
393 


icers of; negligence 


uity pleadings and practice: 
m multifarious bill; objections to how to be supported 


stated account; technical defects (R. I.)............. 54 
Estates in remainder: 
contingency of enjoyment in possession (Sup. Ct.)... 414 
wae trust estate (Sup. Ct.).............cceeee 414 
0 
wien it does not arise (G. T.) 131 
tor of land bounded on street, so called ; impli- 
GOD GE IT GE so. ccccccvccccdsvcscscnccecsosece 453 
Estoppel in pais: 
admissions, when concluded from denying (Ind.).... 73 
principal and surety (Ind. 73 
promissory note; assignee (Ind.)..................+.+- 73 
Eviction: 
measure of damages for (G. T. N. Y. C. P.)........... 391 
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Evidence : 
in action against executor or administrator, 
testimony of adverse party not allowable (B. 1 TP 
air in pleading; trusts, how proved (( 


of A 
books = a bank; — Some Sup. Ct.)......scceeee 307 
when incompetent RR, SE era 170 
brokage, value and onedit of & Wid cpa veeasosteesunes B 
— _ change compensation fixed by statute 
bandon of Prost fire communicated from railway 
engine (G. T.) 472 
cross-examination 152 
copartnership; ben bill Vicsodl with firm name a 


damages ; notice (Ct. App.) 
of custom of pecchante Ry: iiksschakacelunanTeeees 497 
declarations of one of several owners (Sup. Ct.)..... 414 
of testator to show a = was obtained by 
undue influence (Am. ape 
of one - a party to a fraud, 


91 
of ‘expert, to So gene Sonat 54 
writing (O 118 
qualinaes sale by hy E604 ketaebacnubriaen 
tending to prove forgery; of experts as to hand- 
writing ; comparison of signatures (Conn.)........ 
foreign witne conflicting statements of (Conn.) ... 93 
husband and wife; Oe eeceney (G. T.) 282 
im peachin, witness (Ct p-) 
particular facts en te (G. T. N. Y. Sup’r 
of injury A person ; representation of party ingewe 


(N. H. 
improper, effect of admitting (Sup. Ct.) . 
laws of foreign —" how proved (N. H. 
lease, parol, as to conditions of (G. T. N. ¥. C. P.).. 
of letters of plaintiff’s intestate (G. T.) 
letter of credit, used to obtain goods fraudulently, 
inadmissible as (N. H 497 
lost papers (Conn. 
merchants’ qnaats (G. T.). 
murder (G. T.) 
non est factum (Ind. 
non-in a 
claimant (Ct. App. 


bar accounts; parol sdncinalb ss to prove 


‘contract (A Rep). 
admissible to yo; that bill of sale of vessel 
is a mortgage (Am ie. cou ashes tanenmnedanas 175 
admissible to chow that word “barrels” in con- 
tract did not indicate statute barrel (Am. ep.) 175 
of verbal agreement admissible, where writte 
contracts for part my ot have been ob 
uently execute 


Rep.) 1%5 
physicians, “ privileged ” ‘auestlons to (Ct. App.).... 338 
plaintiff’s declarations (G: 11 
oun tion as to "delivery of deed; boundaries 


puchehbe cause ; malice (G. a ) 
proof of n negligence (G. T. N. Y¥ 
against public officer (N. H. ai 
records of = of other state: 
courts ( 
resulting fouate hat deed is mortgage ; declarations 
e ee of tenant in common; ot agent to sell 
enn 
revocation of agreement in writing; parol testimony 
as to rit GE « ocntackecvans ateddhawhentnnse 454 
statute of limitations, burden of proof on answer to 
plea of ; competency of parol suenes as to time 
of commencement of action (G. T.) 
of CX certificates transferred in blank, inadmissi- 
ble 
time of service of summons, sheriff ’s return conclu- 
8 EE ISPS FES OD ey 454 
trespass, q. c. f.; boundary; excepted cases; maps, 
etc. (Penn.) 33 
= leadings ; rights of receivers (Ct. App.)...... -= 
ard, in action against husband for (R 54 
Qaauinanion before ster 
i ae: 435 


validity of (U.8 
increased value of manufactured goods, tax on 


Excise law: 
| 
when sale is to government (U. 8. Sup. Ct.)...... 456 
Execution : 
levy, release of (Ind.) 
wrong levy, liability of execution creditor for; neg- 
“a a of attorney (G. T. N. Y. Sup’r) 211 
ecu 
debts of, to estate of testator, general assets of es- 
tate (Am. Rep.) 1% 


Executors and administrators : 





PAGE. 
cannot order to 


+ 


executor of an ex surro; 
account with first estate (G. T. 
legatees, devisees, etc., liable to creditors who have 
ye to present claims within six months (Ct. 


nantiey of, for debts of estate (Ct. Ap *. 
power to sell real estate, effect of (Ct. 
nsibility of ; oust s funds, when ti 
vidual property (G.T. 
a. comp: 
when liable as 5 common carriers (Minn.).......... 453, 454 


False pretenses : 
wiles amount to; false statement of fact (Eng.)..... 310 


Fe 
"Tesase for, is property of grantee; when 
for years not terminable by his his death 1 Ay Rep. ig 
Fixtures: 
factory bell and blower pipe of forge part of realty 
—— t or t d di haract: - 
permanent or temporary, depending on c er or 
use of; estoppel (Am. Rep.)...........sceeceeeeeenes 1% 
Floating logs : 
liability for damage occasioned by (Am. Rep.).. 
ne qutey and detainer: 
cs laint; strict compliance with statute (Sup. Ct.), 307 
om ing amendment (lowa 
issue; possession shown (Mo.)............ 154 





res 


- 187 


title not fin 
Foreclosure : 

surplus moneys, division of on (G. T.)............+++- 412 
Foreign judgment: 

action on; jurisdiction of foreign court over par- 

ties; mistake as to English law (Eng.).............. 310 
admissibility of, in evidence (Cal.).............0000005 378 
laches in not giving evidence (Eng.)............+s0005 310 


Fo 
“detachment of written condition from note (Am. 


Former sdjudicetion : 
what is considered (G. T. N. Y. C. P.).............005 278 
arts Og when * will operate as; must be mutual 


C. P.) 

pr... ALD SB, land taken for (G. T. N. Y. C. P.).... 278 
Former suit in bar: 

when conclusive; usury (G. T.)...........sseeeeeeeeeee 374 
Fraudulent assignm ent: 

CED cccrcadcisdecstccwncdisdeudddepeeecsee eee 14 
Fraudulent conveyance 

of property to wife, when (U. 8. Dist. Ct.).........26. 435 
Fraudulent representations : 

to = damages for, in sale of stock (G. T. N. Y. 


ift: 
e eames when sufficient (Conn.)...............0eee008 4 
ran 
caneneeie, onl apparent < continuous and necessary, 
pass by ROGREOR CE. TDi issn ccccsesedisécovessace 395 
Guarantor 
Sodoneer 1% note in blank prior to delivery, liability 
of Loe 378 
Guarant 
sanslanention for must be proved (G. T.)............. 150 
Guardians : 
removal of OR, Bb ons 0c sccccceresptasndinses Sap aeee 305 


Habeas corpus 

when oe will not discharge prisoner (Mo.).......... 14 
Handwriti 

«identification of; expert witnesses (Ind.)............. 338 


action by one against another pete exclusion from 
onan — of ancestor’s estate (N. 
ghw: 
defect of, in cit; ty notice or knowled age of must be 
shown, to render oy liable (Am. Rep.)...... 187 
duties of towns as to(Conn.) 
objects in, calculated to “frighten horses, liability of 
town for damages (N. 
sidewalks in city, snow and ice on; insufficient gut- 
ters ; liability or (Am. Rep.) a 
trees in, injury to; rights of 
Homestead : 
abandonment; change of (Iowa 152 
residence required to conatioute Yaoi. Re ae 416 
Husband and wi 
action by wife for services of minor children (G. T.) 374 
competency of wife as witness (Ga. 
contact good here upheld in ot ler states (G. T. 


contract, when ——— (G.T.N. Y.C. P.).......... 

domicil, effect of change of, as to wife’s property ; 
transfer of bank stock ; failure = reduce choses in 
action of wife to possession n (| 

<a acts, effects of (G. T. N. ¥. G. Wiakiscccsans 50 

against wife — iiss hin -4eao on) ca cad eaaiel 414 

fore yh presumption as to (G. T. N. ¥.C. P.).... 50 

fraud upon creditors ; note for inchoate dower (G. T.), 283 

gift from husband to wife G. T. N. Y. C. P.) 50 
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Husband and wife — Continued. PAGE. 
of land from husband to wife (Com. of App.).... 215 
usband’s creditors, rights of (Sup. Ct.) 
implied authority to wife to husband’s credit ; 
necessaries ; onus of proof (Eng. Nv 
lands conve to wife; action by husband can- 
tio ming ‘title, enable wife to recover 


ll 
Hability of wife for trespasses of her domesticated 
ani (Ct. App. P) 338 
money loaned to * EE ROTTS 
va estate of wife, to whom it goes at her death 
separate estate of married women (G. T. N. x Cc. 

se te property of married women (G. T. N. 


.) 
wife’ 8 liability for husband’s fraud (Sup. Ct. 
wife, right of, to carry on business (Sup. Ct. 


pv scnewecis 414 


ce: 
falling from roof, liability of owner for (Mass) 
Indictment: 
omission of date in, cured by indorsement (Mass.). . 
——— 
pensation for; no presumption of (Sup. Ct.) . 
Infant: 


malicious peqaceution ; not liable for act of guar- 
dian (Mass.). . 
Injunction : 
in action to appropriate lands held » trust (G. T.).. 
not granted against proceedi 2 r we court; 
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